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pai;f.. 

6  Add  to  Note. — The  decision  of  Wright  J.  in  StockdaU  v.  Ascherberg  referred  to 
in  the  above  case  was  aflfirmed  in  the  Court  of  Appeal :  see  post^  p.  529. 
On  the  question  of  compulsion,  see  further  Oliver  v.  Camherwell  Borough 
Council^  }>osty  p.  617,  the  note  on  that  case,  at  p.  627,  and  the  supplementary 
note  in  the  addenda,  infra, 

79  Add : — Note. — This  decision  was  reversed  in  the  Court  of  Appeal,  post^ 
p.  1 144. 

126  Add  : — Note. — On  October  29,  1904,  Channell  J.,  under  section  14  (2)  of  the 
Conveyancing  and  Law  of  Property,  Act,  1881,  granted  relief  against 
forfeiture  in  the  above  case  on  the  terms  that  the  house  should  be  rebuilt 
within  nine  months,  as  nearly  as  might  be  in  the  old  state,  that  the 
defendants  should  pay  rent,  and  indemnify  the  plaintiffs  against  costs  ;  the 
assessment  of  damages  not  to  be  gone  into  until  failure  to  carry  out  these 
terms. 

192  Add  : — Note. — This  case  was  explained  in  another  case  of  London  County 
Council  \.  ^(tryw^,  decided  December  20,  1904,  of  which  a  report  will  appear 
in  due  course.  See  also  King  v.  Spencer^  post^  p.  979  ;  Star  Tea  Co.  v. 
IVhitVforfh,  post,  p.  1000;  Stone  v.  Tyler,  post,  p.  1363. 

197  In   line  2  of  subsection   (2)   of  section  44  of  the  Public  Health  (London) 

Act.  1891,  for  "of"  read  "adjoining." 

198  In  line  2  for  "  47  L.  J.  Q.  B.  446,"  read  "  48  L.  J.  Q.  B.  128." 

201  Add  to  Note. — The  decision  in  the  above  cases  was  reversed  in  the  Court  of 
Appeal,  post,  p.  1378. 

232  Add  to  Note. — As  to  the  position  of  affeirs  where  a  pipe  which  in  fact  drains 
t*o  or  more  houses  not  in  the  same  curtilage  has  been  laid  wrongfully  as 
between  the  owner  and  the  local  authority,  see  further  Heaver  v.  Fulhavi 
Borough  Council,  post,  p.  672. 

257  Add: — Note. — This  decision  was  affirmed  in  the  Court  of  Appeal,  post, 
p.  I161. 

269  Add  : — Note.  — This  decision  was  affirmed  in  the  Court  of  Appeal,  post, 
p.  1057. 

325     Add  to  Note.— See  Re  Blunt^s  Trusts,  Wigan  v.  Clinch,  post,  p.  1295. 

380  Add  : — Note. — See  Scott  v.  Brown,  post,  p.  441,  and  ihe  note  thereto  in  these 
addenda,  infra. 

389  Add  ; — Note. — ^This  decision  was  overruled  in  the  Court  of  Appeal  in 
Headland  v.  Coster,  of  which  a  report  will  appear  in  due  course. 
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445  Add: — Note. — The  order  of  Joyce  J.  in  the  above  case  was  varied  by  the 
Court  of  Appeal.  A  report  of  the  case  in  that  Court  will  appear  in  due 
course. 

455     Add  : — Note.— It  has  now  been  definitely  decided  in  Tough  v.  Hopkins^  post^ 

&1213,  that  it  is  not  necessary,  in  an  order  under  section  5  of  the  Public 
ealth  (London)  Act,  1891,  prohibiting  the  recurrence  of  a  nuisance  arising 
from  black  smoke,  where  all  that  is  required  is  careful  stoking,  to  speciiy 
any  works  to  be  executed,  even  though  the  defendant  may  have  required  ihat 
the  order  should  specify  works  to  be  executed. 

469  Add  : — Note. — At  the  trial  of  the  action  the  interim  injunction  was  dissolved  : 
%tQ  Attorney 'Gemral  \.  Scott  {Ko.  2),  post ,  p.  1113. 

517  Add  : — Note. — The  above  decision  was  affirmed  in  the  Court  of  Appeal,  posty 
P-  959- 

544  Add  : — Note. — The  above  decision  was  reversed  in  the  Court  of  Appeal, /w/, 
p.  1248. 

555  Add  to  Note. — The  above  case  was  taken  to  the  Court  of  Appeal,  where,  on 
December  9,  1904,  after  the  appeal  was  part  heard,  the  hearing  was 
adjourned  and  the  case  sent  back  to  the  justices  for  further  findings  of  fact. 

The  decision  of  the  Divisional  Court  in  Thompson  v.  Eccles  Corporation 
was  reversed  in  the  Court  of  Appeal,  3  L.  G.  R.  20. 

566  Add  to  Note. — The  above  decision  was  reversed  in  the  Court  of  Appeal, 
3  L.  G.  R.  20. 

627  Add  to  Note. — The  above  case  was  taken  to  the  Court  of  Appeal,  where, 
after  the  appeal  was  part  heard,  on  November  2,  3,  1004,  the  case  was 
settled,  on  terms,  it  is  understood,  sexy  favourable  to  the  plaintiff.  The 
decision  of  Channell  J.  in  Haedickew  Ft  tern  Bam  ft  Urban  District  Coundl 
is  reported,  post^  p.  1098.  His  decision  was  reversed  in  the  Court  of 
Appeal,  3  L.  G.  R.  20,  but  upon  grounds  unconnected  with  the  point  at 
issue  in  the  above  case. 

671  Add  : — Note. — The  decision  in  the  above  case  was  reversed  by  the  Court  of 
Appeal  on  grounds  not  taken  before  Kekewich  J.,  post,  p.  1050. 

722     Add  to  Note. — Brooks  v.  Bagshaw  is  reported,  post.  p.  1007. 

743  Add  to  Note. — The  effect  of  the  above  decision,  as  regards  cases  where  poor 
law  areas  are  dissolved,  is  got  rid  of  by  the  Poor  Law  Authorities  (Transfer 
of  Property)  Act,  1904  (4  Edw.  VIL,  c.  20),  which  will  be  found  in 
2  L.  G.  R.  (Statutes),  p.  35,  It  may  be  questioned  whether  the  decision  is 
in  principle  reconcilable  with  Oldham  Corporation  v.  Bank  of  England^ 
post,  p.  1324. 

763     In  head  note,  line  7,  strike  out  the  words  "  the  districts  of." 

840    In  catchwords,  for  *«  59  Geo.  III.  c  66  "  read  "  52  Geo.  IIL  c.  49." 

864  In  catchwords  for  "Poor  Law  Removal  Act,  1846,"  read  "  Poor  Removal 
Act,  1846,"  and  for  "  Poor  Law  Removal  Act,  1848,"  read  **  Poor  Removal 
Act,  1848," 


885    Add  to  Note.  —Morris  v.  Beeti  '^  reported,  post,  p.  1171. 
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895  Add : — Note. — The  above  decision  was  reversed  in  the  Court  of  Appeal 
iub  nom,  Tonbridge  Urban  District  Council  v.  Tonbridge  Rural  District 
CounciL  A  report  of  the  case  in  the  Court  of  Appeal  will  appear  in  due 
course. 

904  Add  : — Note. — The  above  decision  was  reversed  in  the  Court  of  App>eal  on  a 

point  which  Channell  J.  considered  not  open  to  him  on  ihe  case  as  stated. 
A  report  of  the  case  in  that  Court  will  appear  in  due  course. 

905  In  the  head  note,  line  6,  for  **  him  "  read  "  them." 

917  In  the  head  note,  as  the  fourth  holding,  read  "that  the  expense  of  providing 
new  courts  for  parts  of  the  district  within  the  limits  of  the  Act  of  1843,  as 
extended,  was  conseauently  properly  charged  upon  the  district  and  not  upon 
the  county  generally. 

985     Add  :— Note.— See  Stone  v.  Tyler ^  post,  p.  1 363. 

IC33  Add : — Note. — The  above  case,  sub  nom.  Metropolitan  Water  Board  v. 
Westminster  City  Council^  was  taken  to  the  Court  of  Appeal,  where,  after 
the  appeal  Mras  part  heard  on  December  8,  1904,  the  appeal  was  adjourned, 
and  the  case  sent  back  to  the  learned  magistrate  for  further  findings  of  fact. 

1 112  Add  : — Note. — The  above  decision  was  reversed  in  the  Court  of  Appeal :  see 
3  L.  G.  R.  20. 

1285     Add  : — Note.— See  Friend  \.  Mapp,  post,  p.  1317. 

1323     Add  : — Note.— See  Hull  v.  Horsnell,  ante,  p.  1280. 


Digitized  by 


Google 


Digitized  by 


Google 


KNIGHTS 

LOCAL  GOVERNMENT   REPORTS. 


*iOb  Court  of  Justice. 


KING'S    BENCH    DIVISION. 

HARRIS   AND   ANOTHER   v,    HICKMAN.  i008- 

Ijandlopd  and  tenant— Tenant's  covenant  to  pay  pates,  6co.— "Out-        Nov,  3. 
SolnsB  **— Expenses  Inoupred  by  landlopd  In  abatln«r  nuisance  on 
Intimation  fl>om  sanitary  Inspectop— Reconstpuotlon  of  dpains— 
Tenant  holdlncr  ovep  aftep  explpy  of  thpee  yeaps*  a^rpeement— 
PubUo  Health  (London)  Act,  1891  (64  &  65  Vict,  c  76X  ss.  8,  4. 

A  tenant  of  a  house  for  the  term  of  three  years ^  at  £^o  a  year, 
who  had  covenanted  to  pay  "  all  rates,  taxes,  assessments,  and  out- 
goings^^ held  over,  after  the  expiration  of  the  three  years,  paying 
rent. 

Held,  that  he  was  not  liable  to  repay  to  his  landlord  expenses 
amounting  to  ^70  \s.  Gd.  incurred  by  the  landlord  in  repairs  to  and 
reconstruction  of  drains  pursuant  to  an  intimation  given  to  him  by 
a  sanitary  inspector  under  section  3  of  the  Public  Health  {London) 
Acty  1 89 1,  on  the  grounds,  first,  that  it  could  not  have  been  in  the 
contemplation  of  the  parties  that  such  expenses  should  be  borne  by  the 
tenant ;  secondly,  that  the  intimation,  not  being  followed  by  notice 
under  section  4  of  the  Act,  imposed  no  legal  liability  on  the  landlord, 

Valpy  IK  St.  Leonard's  Wharf  Co.  (1903)  i  L.  G.  R,  305,. 
followed;  Stockdale  v,  Ascherberg,  1903,  i  K.  B.  873 ;  i  L.  G.  R. 
548;  72  L.  J.  K.  B  492,  distinguished. 

Action  tried  before  Wright  J.  without  a  jury,  in  which  the  plaintiffs, 
landlords,  sought  to  recover  from  the  defendant,  their  tenant,  the 
expenses  of  repairs  executed  by  them  to  premises  in  consequence  of  an 
intimation  as  to  nuisances  under  section  3  of  the  Public  Health 
(London)  Act,  1891,  which  it  was  contended  the  tenant  was,  under  his 
covenant  agreement,  liable  to  pay. 

The  costs  and  expenses  sued  for  as  money  paid  to  the  defendant's 
use  amounted  to  ;;^7o  is.  6d. 

By  an  agreement  under  seal,  dated  May  22,  1896,  Charles  Walter 
Sawbridge  agreed  to  let  to  the  defendant,  and  the  defendant  agreed  to 
take,  a  messuage  or  dwelling-house,  with  the  garden  and  appurtenances 
thereunto  belonging,  situate  in  Alleyn  Park,  Dulwich,  in  the  county  of 
Surrey,  known  as  Winchester  House,  for  a  term  of  three  years  from 
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*^^^  March  25,  1896,  at  the  yearly  rent  of  £,^0^  payable  quarterly  on  the 
Harria  and  usual  quarter  days,  the  first  payment  to  be  made  on  June  24,  1896,  the 
ffic^rT  said  rent  to  be  paid  clear  of  all  deductions  whatsoever  (except  property 

tax),  and  the  tenant  agreed  with  the  landlord  to  pay  the  rent  on  the 
days  and  in  the  manner  appointed,  and  also  "  to  pay  all  present  and 
future  rates,  taxes,  assessments,  and  outgoings  whatsoever  in  respect  of 
the  premises,  whether  payable  by  the  landlord  or  tenant  (except  land- 
lords' property  tax),"  and  also  to  keep  the  inside  of  the  premises  in 
good  repair  and  condition,  and  peaceably  yield  and  deliver  up  at  the 
end  or  other  sooner  determination  of  the  term  the  same  to  the  landlord 
in  such  good  repair  and  condition  (fair  wear  and  tear  and  damage  by 
fire  excepted). 

Upon  the  expiration  of  this  agreement,  which  took  place  on 
March  25,  1899,  the  defendant  held  over  and  continued  to  occupy  the 
premises  and  pay  rent  upon  the  original  terms  already  set  out. 

On  April  11,  1899,  Sawbridge  assigned  the  premises  to  the  plaintiffs. 

On  September  29,  1902,  the  defendant  wrote  to  the  plaintiffs'  agent 
stating  that  if  certain  specified  repairs  were  done  to  the  house  he  was 
prepared  to  take  it  for  a  further  term  of  three  years  at  the  same  rent  and 
upon  the  same  conditions  as  those  upon  which  he  then  held  it. 

On  January  14,  1903,  the  defendant's  son  wrote  to  the  sanitary 
inspector  informing  him  that  a  nuisance  existed  on  the  premises,  and 
requesting  him  to  attend  to  the  matter  promptly. 

Subsequently  two  notices  or  intimations,  dated  respectively  January  20 
and  February  4,  1903,  were  received  by  the  plaintiffs. 

The  first  of  the  notices  was  in  the  following  terms  :  — 

"  To  the  Owner  of  the  premises  situate  and  being  No.  53,  Alleyn 
Park,  West  Dulwich,  in  the  borough  of  Camberwell  and  county 
of  London. 

Take  notice,  the  Borough  Council  of  Camberwell,  in  the  county  of 
London,  being  the  sanitary  authority  in  whose  district  under  the  said 
Act  [the  Public  Health  (London)  Act,  1891]  the  above  premises  are 
situated,  have  received  an  information  stating  that  the  above-named 
premises  are  in  such  a  state  as  to  be  a  nuisance  or  injurious  or 
dangerous  to  health  owing  to  the  drain  being  defective,  the  drain 
obstructed,  the  ground-floor  w.c.  being  defective  and  in  want  of  a 
proper  cover  to  interceptor  in  fore-court,  the  said  nuisance  being 
caused  by  the  act,  default,  or  sufferance  of  you,  the  said  occupier 
or  owner.  You  are  hereby  required  forthwith  to  open  up  the 
said  drains  for  inspection  by  a  sanitary  officer,  and  advise  the  under 
signed  when  ready  for  such  inspection,  and  to  do  such  other  work  as 
may  be  necessary  to  effectively  abate  the  said  nuisance  and  prevent  its 
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recuirence.     And  take  further  notice  that  after  the  expiration  of  seven        ^^^^ 
days  from  the    service    of  this  intimation   the   Borough  Council  of  Harris  and 
Camberwell,  in  the  county  of  London,  will  cause  proceedings  to  be  u^^  ^' 
commenced  and  the  said  nuisance  to  be  dealt  with  in  a  summary 
manner  before  a  magistrate. 
Dated  this  20th  day  of  January,  1903. 

(Signed)  Edw.  R.  Collins, 

The  officer  appointed  by  the  said  Borough  Council  to 
take  proceedings  under  the  above-named  Act." 

The  second  notice  was  in  the  following  terms : — 

'*  To  the  Owner,  53,  AUeyn  Park  Road,  West  Dulwich. 

Take  notice  that  I,  the  undersigned,  having  visited  the  above 
premises,  find  that  a  nuisance,  numbered  26  in  the  schedule  at  the 
back  hereof,  liable  to  be  dealt  with  summarily,  exists  thereon.  I,  there- 
fore, now  by  this  written  intimation  make  the  existence  of  the  said 
nuisance  known  to  you,  as  being  the  person  who  is  required  to  abate  it, 
and  I  have  to  require  that  the  same  be  abated  within  a  period  of  seven 
days.  At  the  end  of  this  time  I  shall  again  visit  the  premises,  and  if 
the  necessary  works  have  not  then  been  completed  the  Vestry  (sic),  as 
the  sanitary  authority  for  the  parish,  will  commence  proceedings  against 
you  by  the  service  of  a  statutory  notice. 

(Signed)  Edw.  R.  Collins." 

Thesie  notices  were  served  by  the  sanitary  inspector,  and  not  by  or  by 
the  order  or  with  the  approval  of  the  Borough  Council. 

On  January  24,  1903,  the  defendant  wrote  to  the  plaintiffs'  solicitors 
maintaining  that  the  plaintiffs  were  responsible  for  the  drains,  and 
requesting  that  they,  the  plaintiffs,  would  at  once  undertake  the  work  of 
repairing  them. 

The  plaintiffs  repaired  the  drains  and  completed  the  work. 

On  March  25,  1903,  the  defendant  gave  up  possession  of  the 
premises,  but  refused  to  repay  the  plaintiffs  the  costs  and  expenses  they 
had  been  at  in  repairing  the  drains. 

Thereupon  the  plaintiffs  commenced  the  present  action,  claiming 
that  they  were  entitled  to  recover  from  the  defendant  upon  his  covenant, 
already  set  out,  to  pay  "  all  outgoings  whatsoever,  whether  payable  by 
the  landlord  or  tenant,"  the  whole  of  the  costs  and  expenses  incurred  by 
them  in  executing  the  works  of  repair,  as  money  paid  by  them  for  the 
use  of  the  defendant. 

Shearman^  K,  C,  and  E,  FoUock  for  the  plaintiffs.  The  defendant 
had  held  these  premises  upon  a  three  years'  agreement  at  £,10  per 
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___5^^" annum,  and  on  its  expiration  held  over,  paying  the  same  rent.     During 

Harris  and        the  period  he  held  over  intimations  were  served  under  section  3  of  the 
ffid^i*^  Public  Health  (London)  Act,  1891,  as  to  the  existence  of  a  nuisance. 

These  intimations  were  served  by  the  sanitary  inspector,  and  not  by  or 
by  the  order  of  the  sanitary  authority.  The  plaintiffs  did  the  repairs.  'J  he 
agreement  on  the  part  of  the  defendant  was  to  pay  "all  rates,  taxes, 
assessments,  and  outgoings  .  .  .  whether  payable  by  the  landlord  or  not." 
H,  Hart  for  the  defendant.  Whether  a  tenant  holding  over  does  so 
on  the  whole  of  the  terms  of  the  expired  agreement  for  three  years  is  a 
question  of  fact.  An  agreement  to  do  substantial  repairs  is  inconsistent 
with  a  year  to  year  tenancy  :  Oakley  v.  Monck^  1866,  L.  R.  i  Ex.  159 ; 
35  L.  J.  Ex.  87.  [Wright  J.  mentioned  Valpy  v.  St,  Leonard's  Wharf 
Co,  (1903)  I  L.  G.  R.  305,  and  Stockdale  v.  Ascherberg^  1903?  i-  K.  B. 
873  ;  I  L.  G.  R.  548 ;  72  L.  J.  K.  B.  492.]  In  the  second  place,  this 
work  of  repair  and  reconstruction  of  drains  was  performed  in  conse- 
quence of  an  intimation  under  section  3  of  the  Act  which  provides  for 
mere  warning  or  intimation.  No  notice  was  given  under  section  4,  the 
operative  section ;  accordingly  the  plaintiffs  did  not  incur  these  expenses 
under  compulsion  of  law  and  cannot  recover  them :  Thompson  and 
Norris  Manufacturing  Co.  v.  Hatves  (1895)  59  J.  P.  580.  The  notices, 
such  as  they  were,  were  given  without  the  authority  of  the  sanitary 
authority,  by  the  sanitary  inspector  alone :  St,  Leonards^  Shoreditchy 
Vestry  v.  Holmes  (1885)  50  J.  P.  132.  [I'he  defendant  was  called 
and  proved  that  the  rent  was  ;^7o,  and  that  the  landlord  had  always 
done  repairs.  In  cross-examination,  he  stated  that  the  notice  to  the 
sanitary  inspector  had  not  been  sent  with  his  knowledge  or  consent, 
but  that  he  approved  of  the  action  of  his  son  in  sending  it.]  It  is  clear 
that  the  terms  on  which  a  tenant  holds  over  must  be  a  question  of 
fact,  and  all  circumstances  relative  to  them  may  be  taken  into  con- 
sideration. Any  agreement  to  do  substantial  repairs  such  as  these  is 
inconsistent  with  a  tenancy  from  year  to  year. 

E,  Pollock  in  reply.  The  defendant  held  over  on  the  terms  of  his 
agreement.  He  paid  the  ;£7o  a  year  rent,  and  is  liable  for  repairs ; 
there  is  no  evidence  of  any  variation  of  the  terms  on  which  he  held 
over.  Valpy  v.  St,  Leonards  Wharf  Co,  (1903)  i  L.  G.  R.  305,  is  not 
against  the  plaintiffs,  for  here  the  parties  fully  contemplated  such  a 
liability  if  the  defendant  held  over.  Stockdale  v.  Ascherberg^  1903* 
I  K.  B.  873 ;  I  L.  G.  R.  548  ;  72  L.  J.  K.  B.  492,  is  in  point.  It  is 
immaterial  whether  the  notice  was  given  under  section  3  or  section  4, 
for  all  the  latter  section  does  is  to  provide  the  machinery.  There  was  a 
clear  case  of  nuisance.  Andrenv  v.  St.  O lave* 5  Board  of  Works,  1898, 
I  Q.  B.  775;  67  L.  J.  .Q  B.  592,  is  in  point,  and  Gebhardt  v. 
Saunders,  J  892,  2  Q.  B.  452,  is  to  the  same  effect. 
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Wright  J.  I  am  of  opinion  that  the  plaintiffs'  action  fails  on  both  ^^^ 
grounds.  The  notices  given  by  the  officer  of  the  Borough  Council  Hai-ria  and 
under  section  3  of  the  Public  Health  (London)  Act,  1891,  were  mere  ^^**^w  ^'^ 

.  «  •  1  •  1  HlCklDAIL 

intimations,  and  never  operated  as  a  notice  under  section  4,  because 
they  had  never  received  the  approval  of  the  sanitary  authority,  nor  had 
they  been  served  by  the  sanitary  inspector  by  the  order  of  that  authority- 
Tl:is  is  a  circumstance  which  distinguishes  the  present  case  from 
Andrew  v.  St.  Olave's  Board  of  Works,  1898,  i  Q.  B.  775  ;  67  L.  J. 
Q.  B.  592.  There  is  no  compulsion  of  the  same  kind  in  section  3  as 
that  contained  in  section  4,  and  it  is  not  enough  for  the  plaintiffs  to 
show  that  the  work  has  been  done  by  them  as  landlords  upon  the 
ser\-ice  of  notice  or  intimation  under  section  3.  On  the  other  hand, 
section  4  does  contain  a  clear  order,  that  upon  the  service  of  notice 
upon  the  person  by  whose  default  the  nuisance  arises,  that  person  shall 
do  the  work.  Had  these  notices  been  under  section  4  they  would  have 
been  sufficient ;  but  being  as  they  are  under  section  3,  they  are  insuffi- 
cient, and  consequently  on  this  part  of  the  case  the  action  fails. 

Then  comes  the  serious  question,  whether  the  stipulation  in  the 
agreement  that  the  tenant  will  pay  "  all  present  and  future  rates,  taxes, 
assessments,  and  outgoings  whatsoever  in  respect  of  the  premises, 
whether  payable  by  the  landlord  or  tenant,"  should  be  imported  into 
the  tenancy  from  year  to  year  which  subsisted  in  consequence  of  the 
tenant's  holding  over  and  paying  rent.  .This  is  a  matter  of  some  diffi- 
cult)-, and  1  agree  with  counsel  on  either  side,  who  both  say  that  the 
question  must  be  one  of  fact,  and  one  depending  upon  the  particular 
circumstances  of  the  case,  as  to  how  far  the  terms  of  the  original  agree- 
ment are  to  be  held  applicable  to  a  tenancy  such  as  we  find  here ;  and, 
further,  as  has  been  pointed  out,  whether  the  terms  of  the  original 
agreement  ought  to  be  presumed  to  be  applicable  in  the  present  case, 
so  £ar  as  they  can  be  applied.  The  point  is  how  far  have  the  parties 
had  it  in  their  contemplation  that  the  tenant  should  bear  such  an 
expense  as  this.  There  are  two  recent  cases  in  which  the  question  has 
already  arisen.  In  Vaipy  v.  St,  Leonardos  Wharf  Co,  (1903)  i  L.  G.  R. 
305,  Farwell  J.  held  that  where  a  cottage  had  been  let  from  year  to  year 
at  ;^2o  a  year,  and  works  consisting  mostly  of  the  reconstruction  of 
drains  at  a  cost  of  some  £^^ 8  had  been  executed  by  the  landlord  under 
notice  from  a  sanitary  authority  requiring  him  to  abate  a  nuisance,  it 
could  not  have  been  within  the  reasonable  contemplation  of  the  parties 
that  the  tenant  should  bear  the  expense.  In  Stockdale  v.  Ascherberg, 
1903,  I  K.  B.  873  ;  I  L.  G.  R.  548 ;  72  L.  J.  K.  B.  492,  tried  before 
me,  the  tenancy  was  for  three  years,  and  thenceforth  from  year  to  year, 
at  a  rent  of  ^55,  and  the  landlord  incurred  ;£^83  los.  in  repairs  to  and 
reconstruction  ol  drains  in  pursuance  of  notice  under  the  Public  Health 


Digitized  by 


Google 


looa 


KNIGHTS    LOCAL   GOVERNMENT    REPORTS.  lOOS, 

Act,  1875.  I  then  considered  that  the  principle  laid  down  in  Valpy  v. 
Harris  and  St.  Leonard's  Wharf  Co,  did  not  apply,  because  I  was  of  opinion  that 
Another ».  there,  under  the  particular  circumstances  of  that  case,  the  possible 
liability  for  repairs  to  the  drainage,  even  involving  the  relaying  of  the 
whole  s\  stem,  might  well  have  been  within  the  contemplation  of  the 
parties  when  they  mutually  agreed  to  let  and  hire  the  premises.  The 
present  case  is,  in  my  opinion,  intermediate  between  the  cases  I  have 
just  mentioned,  and  is  covered  in  principle  by  Valpy  v.  St,  Leonard's 
Wharf  Co. ;  and  this  being  so,  I  am  bound  by  that  decision.  Here 
the  tenancy  is  from  year  to  year,  the  rent  payable  is  jQ^o  per  annum, 
and  the  cost  of  repairs  to  the  drains  £*jo  rs.  6d.  In  the  face  of  the 
decision  in  Va/py  v.  St,  Leonard's  Wharf  Co,,  I  cannot  hold  that  the 
parties  could  have  reasonably  contemplated  such  a  liability  in  a  tenancy 
which  might  last  for  a  year  only.  1  am,  therefore,  of  opinion  that  the 
plaintiffs'  action  fails  on  this  ground  as  well  as  on  the  other,  and  I  give 
judgment  for  the  defendant  with  costs. 

Judgment  for  defendant. 

Solicitors  for  the  plaintiffs — Taylor  and  Taylor. 

Soiici tors  for  the  defendant — Hutchison  and  Cuff. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

On  the  question  whether  or  not  compulsion  is  put  upon  a  person  on  whom  an 
intimation  of  the  existence  of  a  nuisance  is  served  by  an  officef  of  a  local  autho- 
rity of  his  own  motion,  reference  may  be  made  to  Silles  v.  Fulham  Borough 
Couttcil  (i(^l)  I  L.  G.  R.  643,  and  to  the  note  to  that  case. 

On  the  question  of  the  liability  of  the  tenant  under  a  covenant  to  pay  outgoings^ 
Re  lVar7tner;  Brays  haw  \,  Ainnis  (1903)  i  L.  G.  R.  765,  maybe  referred  to 
in  addition  to  the  cases  cited  in  the  above  case. 
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I)f0b  Court  of  3ustfce* 

KING'S   BENCH   DIVISION.  JL^_ 

HOBBS  u.  MOREY.  JVav.  17. 

—Municipal  election  —  Dlsquallfloatlon  —  Noinlnatlon  of  dla- 
quaimed  candidate— Thpowlner  away  of  votes -Petition— Claim 
of  aeat— Municipal  Coppopatlons  Act,  1882  (45  6c  4b  Vict.  c.  50), 
Mki2acX56,87ae>,98(4>. 

TAe  disqualification  of  one  of  two  candidates  for  election  to  a  single 
vacancy  among  the  councillors  of  a  borough^  on  the  ground  of  interest 
in  a  contract  with  the  Corporation,  of  which  the  electors  have  no 
notice^  does  not  invalidate  his  nomination  so  as  to  entitle  the  other 
candidate  to  the  seat  as  the  only  candidate  validly  nofninated ;  nor 
does  it  cause  the  votes  given  for  the  disqualified  candidate  to  be 
thrown  away  so  as  to  entitle  the  other  candidate  who  lias  the  minority 
of  the  %*otes  actually  given  to  claim  the  seat  on  the  ground  that  he  has 
the  majority  of  lawful  votes. 

On  an  election  petition  in  such  a  case  the  election  will  be  declared 
void,  and  afresh  election  must  be  held. 

Special  case  stated  for  the  opinion  of  the  Court  under  section  93  (7) 
of  the  Municipal  Corporations  Act,  1882,  pursuant  to  the  order  of  a 
judge. 

1.  At  an  election  held  June  19,  1903,  to  fill  a  casual  vacancy  in  the 
office  of  councillor  for  the  north  ward  of  the  borough  of  Newport,  in 
the  county  of  the  Isle  of  Wight,  the  respondent  and  the  petitioner  were 
respectively  nominated  as  candidates  for  election  to  fill  the  same  office, 
and  were  the  only  persons  nominated  as  candidates  for  election  to  fill 
the  said  office. 

2.  The  respondent  obtained  a  majority  of  votes  at  the  said  election, 
and  was  declared  by  the  returning  officer  at  the  said  election  to  have 
been  elected  to  fill  the  office  of  councillor  for  the  north  ward  of  the 
said  borough. 

3.  The  respondent  was  at  the  time  of  his  nomination  as  a  candidate 
for  the  said  office,  and  at  the  time  the  said  election  was  held,  a  partner 
in  the  firm  of  H.  W.  Morey  and  Sons,  and  at  the  time  of  his  nomina- 
tion and  at  the  time  of  the  election  the  firm  was  a  party  to  a  contract 
to  supply  goods  to  the  Council  of  the  borough. 

4.  The  respondent  was  at  the  time  of  his  nomination  and  at  the 
time  of  his  election  disqualified  by  section  12  (i,r)  of  the  Municipal 
Corporations  Act,  1882,  for  being  elected  and  for  being  a  councillor  of 
the  said  borough  by  reason  of  his  interest  as  a  partner  of  the  said  firm 
ID  the  said  contract. 

5.  On  June   11,   1903,  after  the    respondent  had  been  nominated 
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as  a  candidate  for  the  said  office,  and  before  any  poll  was  taken  at  the 
Hobbs  V,  Morey.  election,  notice  in  writing  was  given  by  the  petitioner  to  the  mayor  of 
the  borough  objecting  to  the  nomination  of  the  respondent  as  a 
candidate  for  election  to  the  said  office  on  the  ground  of  his  disqualifi- 
cation, and  claiming  that  the  petitioner  should  be  declared  elected  as 
councillor  for  the  ward  by  reason  of  the  respondent  being  so  disqualified. 
Notice  in  writing  of  his  objection  and  claim  was  also  given  by  the 
petitioner  to  the  respondent  on  the  same  day.  And  on  that  day  the 
mayor  gave  his  decision  upon  the  petitioner's  objection  in  writing  as 
follows  : — 

"  Borough  of  Newport,  Isle  of  Wight. 

Election  of  a  Councillor  for  the  North  Ward  of  the  said  Borough 
on  the  19th  day  of  June,  1903. 

I,  Cornelius  Salter,  of  Newport,  LW.,  mayor  of  the  above  borough, 
acting  upon  the  nomination  papers  delivered  herein,  do  hereby  deter- 
mine upon  the  objection  lodged  by  Mr.  Tom  Hobbs,  of  Rosemount, 
Avondale  Road,  Newport,  LW.,  cattle  dealer,  against  the  nomination 
of  Henry  Morey,  Junr.,  of  No.  102,  Carisbrooke  Road,  Newport,  LW., 
timber  merchant,  on  the  ground  that  he  is  a  person  interested  in  a 
contract,  and  is  thereby  disqualified  to  be  nominated  as  a  candidate 
for  the  said  election,  that  I,  as  mayor,  cannot  adjudicate  on  such 
objection  so  raised,  and  do  determine  the  nomination  to  be  valid  in 
form. 

Dated  this  nth  day  of  June,  1903. 

Cornelius  Salter." 

6.  On  the  19th  day  of  June,  1903,  after  the  close  of  the  poll  at  the 
said  election,  and  before  the  returning  officer  declared  the  result  of  the 
election,  the  petitioner  delivered  to  the  returning  officer  a  notice  in 
writing  whereby  the  petitioner  claimed  to  be  declared  elected  to  the 
said  office  on  the  ground  of  the  respondent  being  disqualified  as  afore- 
said for  nomination  for  and  election  to  the  said  office.  On  the  8th  day 
of  July,  1903,  the  petitioner  presented  a  petition  to  this  honourable 
Court  against  the  election  of  the  respondent  to  the  said  office.  In  his 
petition  the  petitioner  prayed  that  it  might  be  determined  that  he  was 
duly  elected  to  the  said  office. 

7.  On  July  25,  1903,  the  following  notice  was  given  on'behalf  of  the 
respondent  to  the  petitioner  : — 

"Union  Bank  Chambers,  61,  Carey  Street, 
Lincoln's  Inn,  July  25,  1903. 
Dear  Sirs, — 

Hobbs  v.  Morey, 
Newport,  I.W.  (North  Ward),  Election  Petition 
Please  take  notice  that  the  respondent  does  not  intend  to  contest  the 
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• 
aNegadon  in  paragraph  3  of  the  petition  that  he  was  at  the  time  of  his  _^  t903. 
nomination  and  election  disqualified  by  his  interest  in  a  contract  with  Hobbs  tj,  M<n^. 
the  Borough  Council.     He  does  not,  however,  admit  that  the  petitioner 
was  the  only  person  duly  nominated,  or  that  the  petitioner  was  to  be 
deemed  to  be  elected  as  alleged  in  paragraph  4,  and  will  contest  the 
petitioner's  right  to  claim  the  seat.     We  do  not,  therefore,  propose  to 
give  notice  that  the  respondent  does  not  intend  to  oppose  the  petition. 
As  there  are  no  facts  in  dispute,  we  agree  that  the  case  raised  by  the 
petition  can  be  most  conveniently  disposed  of  in  the  form  of  a  special 
case  for  the  decision  of  the  High  Court 

The  respondent  does  not  admit  that  the  contract  in  question  is  still 
in  existence,  but  you  will,  no  doubt,  agree  that  this  point  does  not  arise 
on  the  petition. 

Yours  faithfully, 

Ley,  Lake,  and  Lev. 
Messrs.  Sole,  Turner,  &  Co.,  69,  Aldermanbury,  E.C." 

8.  The  questions  for  the  opinion  of  the  Court  are  : — 

( 1 )  Was  the  election  of  the  respondent  to  the  office  of  councillor 
for  the  ward  invalid  ? 

(2)  Is  the  petitioner  to  be  deemed  to  be  elected  to  the  office  of 
councillor  of  the  said  ward  ? 

The  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  con- 
tams  the  following  provisions  : — 

Section  12  (i).  A  person  shall  be  disqualified  for  being  elected  and  for  being  a 
councillor,  if  and  while  he  ...  . 

{c)  Has  directly  or  indirectly,  by  himself  or  his  partner,  any  share  or  interest 
in  any  contract  or  employment  with,  by,  or  on  behalf  of  the  council  .... 
Section  56  (2).  If  the  number  of  valid  nominations  is  the  same  as  that  of  the 
vacancies,  the  persons  nominated  shall  be  deemed  to  be  elected. 

Section  87  ( i ).  A  municipal  election  may  be  questioned  by  an  election  petition  on 
the  ground  .... 

(r)  That  the  person  whose  election  is  questioned  was  at  the  time  of  the  election 
disqualified  .... 
Section  93  (4).  At  the  conclusion  of  the  trial  the  election  court  shall  determine 
whether  the  person  whose  election  is  complained  of,  or  any  and  what  other  person, 
was  duly  elected,  or  whether  the  election  was  void,  and  shall  forthwith  certify  in 
writing  the  determination  to  the  High  Court,  and  the  determination  so  certified 
shall  be  final  to  all  intents  as  to  the  matters  at  issue  on  the  petition. 

^.  Cunningham  Glen  for  the  petitioner.  The  petitioner  is  entitled 
to  be  "deemed  to  be  elected  "  under  section  56  (2)  of  the  Municipal 
Corporations  Act,  1S82.  The  election  was  for  one  vacancy,  and  there 
were  but  two  candidates.  By  section  87  (i,  r)  a  municipal  election  may 
be  questioned  by  an  election  petition  on  the  ground  that  the  person 
who.se   electioi)    was  questioned    was    at  the    time    of    the    election 
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1^08.       disqualified.     By  section  ^3  (4)  the  Election  Court  is  to  determine 


Hobbs  V.  Moroy.  whether  the  person  whose  election  is  complained  of,  or  any  and  what 
other  person  was  duly  elected.  The  respondent  was  disqualified  by 
reason  of  his  interest  in  a  contract  with  the  Corporation,  and  his 
nomination  was  invalid,  so  that  under  section  56  (2)  the  petitioner  is 
entitled  to  the  seat.  But  apart  from  that  section  the  Court  has  power 
under  section  93  (4)  to  declare  who  was  duly  elected.  The  disqualifi- 
cation goes  to  the  root  of  the  matter ;  the  votes  for  the  respondent 
were  all  of  them  votes  thrown  away,  and  the  only  valid  votes  given 
were  those  for  the  petitioner:  Beresford-Hope  v.  Sandhurst  (1889) 
23  Q.  B.  D.  79;  58  L.  J.  Q.  B.  316;  Harford  v.  Linskey^  1899, 
1  Q.  B.  852  ;  68  L.  J.  Q.  B.  599.  Drinkwater  v.  Deakin  (1874) 
L.  R.  9  C.  P.  626;  43  L.  J.  C.  P.  355,  is  distinguishable,  for  there  the 
disqualification  was  for  corrupt  practices.  The  petitioner's  nomination 
was  valid,  ihere  was  only  one  office  to  fill,  the  nomination  of  his 
opponent  was  invalid,  and  the  petitioner  is  eniitlcd  to  be  deemed 
elected  under  section  56  (2)  and  so  declared. 

Corrie  Grant  for  the  respondent.  The  principle  of  law  is  that  no 
candidate  is  entitled  to  a  seat  unless  he  can  establish  the  fact  that  he 
has  received  a  majority  of  lawful  votes,  except  in  such  a  case  as 
Btresford-Hope  v.  Sandhurst  (1889)  23  Q.  B.  D.  79 ;  58  L.  J.  Q.  B.  316 ; 
where  the  candidate,  a  lady,  was  disqualified  by  status.  This  special 
case,  as  stated,  contains  no  indication  that  notice  of  the  respondent's 
disqualification  was  given  to  the  electors.  Upon  the  face  of  it  his 
nomination  was  good,  and  there  was  no  apparent  or  manifest  objection 
to  his  status,  [Kennedy  J.  called  attention  to  the  judgment  of  Lord 
Watson  in  Fritchard  \.  Bangor  Corporation  (1888)  13  App.  Cas.  241  ; 
57  L.  J.  Q.  B.  313].  The  petitioner  cannot  claim  the  seat  unless 
elected  by  a  majority  of  votes,  but  he  can  iiave  a  fresh  election. 

It.  Cunningham  Glen  in  reply.  Fritchard  v.  Bangor  Corporation 
only  deals  with  the  jurisdiction  of  the  returning  oflScer.  In  Lady 
Sandhurst s  case  the  question  was  whether  the  votes  given  for  her  had 
been  thrown  away  ;  that  is  not  the  question  here.  This  is  a  statutory 
matter  not  governed  by  the  rules  of  Parliamentary  elections,  which  are 
founded  on  common  law.  The  petitioner  is  entitled  to  be  declared 
elected. 

Kennedy  J.  The  question  here  is  as  to  the  right  of  the  petitioner 
to  claim  to  be  elected  to  the  ofl5ce  of  councillor  for  the  north  ward 
of  Newport,  Isle  of  Wight ;  and  there  is  no  question  raised  by  the  case 
as  to  notice  being  given  to  the  electors  of  the  disqualification  of  the 
respondent,  who  at  the  election  obtained  the  majority  of  the  votes. 
He  admits  that  he  was  a  disqualified  person  who,  by  the  operation  of 
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section  12  (i,  r)  of  the  Municipal  Corporations  Act,  1882,  could  not  ^^Q^ 
be  elected  to  the  office  of  councillor.  The  petitioner  contends  that  by  Hobbs  v,  Morey. 
reason  of  this  disqualification  of  the  respondent,  and  by  reason  of  there 
cmly  being  two  candidates  at  the  election,  he,  the  petitioner,  is  entitled 
to  be  declared  elected.  It  is  said  that  this  disqualification  of  the 
respondent  prevented  him  from  becoming  a  candidate,  because  he 
could  not  be  validly  or  properly  nominated,  and  that  by  the  terms 
of  section  56  (2),  there  being  but  one  valid  nomination,  namely,  that  of 
the  petitioner,  who  was  one  of  the  two  candidates  for  the  single  vacancy 
in  the  Council,  the  petitioner  ought  to  be  deemed  'o  be  elected.  I 
cannot  assent  to  this  contention.  It  seems  to  me  clear  upon  the 
authorities,  and  upon  the  fair  construction  of  the  statute,  that  what  was 
intended  by  the  expression  "  valid  nomination "  in  section  56  is  that 
which  was  expressed  by  Lord  Watson  in  Pritchard  v.  Bangor  Corpora- 
tion (1888)  13  App.  Cas.  241,  at  p.  252  ;  57  L.  J.  Q.  B.  313,  where  he 
sa>s  :  "  If  no  objection  is  made,  or  if  objections  are  stated  and  repelled 
by  the  mayor,  then  the  nomination  becomes  a  valid  nomination.  I  do 
not  mean  to  suggest  that  it  is  final  and  conclusive  upon  questions  of 
disqualification,  or  other  similar  objections  which  may  be  taken  to  it, 
but  I  think  it  was  intended  to  be  conclusive  to  this  effect,  that  the 
nomination  paper  so  sustained  as  valid  should  form  the  basis  of  the 
election,  and  that  the  nominee  in  that  paper  should  be  treated  as  a 
person  for  whom  votes  could  be  given  before  the  returning  officer." 
That  being  so,  the  election  proceeds.  The  question  is  not  one  between 
these  two  candidates.  We  have  no  power  in  cases  of  parliamentary 
or  municipal  elections  to  disregard  the  consequences  of  the  election 
having  taken  place  and  votes  having  been  given.  We  are  not  at  liberty 
to  disregard  it.  It  is  said,  however,  that  there  are  cases  in  which  we 
should  do  so,  and  Beresford-Hope  v.  Sandhurst  (1889)  23  Q.  B.  D.  79  ; 
58  L  J.  Q.  B.  316  is  cited  as  an  instance.  Certainly  if  a  person  be 
nominated  who  is  manifestly  disqualified,  and  who  does  not  possess  any 
status  entitling  him  to  election,  the  votes  given  for  him  may  be  treated 
as  thrown  away,  as  was  said  by  Wright  J.  in  Harford  y,  Linskey,  1899, 
I  Q.  B.  852 ;  68  L.  J.  Q.  B.  599.  Again,  there  may  be  a  case  where 
the  person  elected  must  have  been  known  to  be  disqualified  for 
nomination,  as  in  Lady  Sandhurst's  case,  in  which  the  votes  might  well 
be  treated  as  thrown  away.  But  in  a  case  like  this,  where  there  was  no 
disqualification  on  the  face  of  the  nomination  paper,  and  where  the 
disqualification,  such  as  it  was,  was  not  known  to  the  electors,  it  is 
impossible  to  treat  the  votes  given  at  the  election  as  votes  thrown  away, 
except  upon  a  scrutiny  showing  that  a  number  of  the  electors  had  actual 
warning,  and  that  their  votes  so  thrown  away  were  sufficient  in  number 
to  turn   a  majority  into  a  minority.     Under  such  circumstances  the 
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^^Q^  petitioner  cannot  claim  the  seat  as  a  candidate  who  has  received  a 
Hobte  V.  Mopty.  majority  of  the  votes.  A  fresh  election  roust  be  held  ;  and  this  view 
is  in  accordance  with  the  practice  and  the  law  as  to  both  Parliamentary 
and  municipal  elections.  The  petitioner  does  not  allege  that  there  was 
any  notice  of  the  respondent's  disqualification  for  nomination  given  to 
any  of  the  electors,  and  he  cannot  himself  be  treated  as  a  person 
nominated  who  can  claim  the  seat. 

Darling  J.  I  am  of  the  same  opinion.  Practically  the  case  is 
governed  by  the  judgment  of  Lord  Watson  in  Pritchard  v.  Bangor 
Corporation  {1888)  13  App.  Cas.  241 ;  57  L.  J.  Q.  B.  313.  Our  answer 
to  the  first  question  in  the  case  must,  therefore,  be  "  Yes,"  and  our 
answer  to  the  second,  "  No." 

Judgment  accordingly. 

Solicitors  for  the  petitioner — Sole,  Turner,  and  Knight. 

Solicitors  for  the  respondent — Ley,  Lake,  and  Ley,  for  Richard  Roach 
Pittis,  Newport,  Isle  of  Wight. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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•foifib  Court  of  3u0tice» 

KING'S    BENCH    DIVISION.  i^OB 


ALLMAN  u.  HARDCASTLE.  /u/j^  6. 

—  Nulsanoes  —  MetpopoUa  —  Obstpuotlon  of  stpeet  —  Costep- 
mongBPm  —  Rlglit  to  ppoeeoute  —  Infopmatlon  laid  by  ofXloep 
of  metropolitan  bopou^rli  oouneil  and  expressed  to  be  on 
behalf  of  oounoll— Metpopolltan  Polloe  Aot,  1839  (2  Ae  8  Vlot. 
a47Xa.60C7). 

A  person  fnay  be  convicted  under  section  do  [j])  of  the  Metropolitan 
Police  Act,  1839  (which  deals  with  the  obstruction  of  streets  by 
costemtongerSy  6r*c,),  on  an  information  laid  by  an  officer  of  a  metro- 
politan borough  council  acting  under  instructions  from  the  council 
and  expressed  to  be  laid  ^^on  behalf  of  the  counciV^ ;  for  there  is 
nothing  to  restrict  the  right  to  prosecute  under  the  enactment  to  the 
police  and,  on  the  question  whether  tliere  can  be  a  conviction,  it  is 
unnecessary  to  consider  whether  the  council  have  power  to  prosecute, 
since  the  words  "  on  behalf  of  the  council "  may  be  rejected  as 
surplusage  if  necessary. 

St.  Leonards,  Shoreditch,  Vestry  v.  Franklin  (1878)  3  C.  P.  D. 
377  ;  47  L.  J.  C.  P.  727,  distinguished. 

Case  stated  by  a  metropolitan  police  magistrate,  who  had  dismissed 
an  information  preferred  by  the  appellant  against  the  respondent  under 
section  60  (7)  of  the  Metropolitan  Police  Act,  1839.  The  facts  and  the 
nature  of  the  information  were  stated  in  paragraphs  5  et  seq.  of  .the  case 
as  follows  :  — 

5.  (i.)  That  the  prosecution  was  instituted  by  the  appellant,  a 
servant  of  the  mayor,  aldermen,  and  councillors  of  the  metro- 
politan borough  of  South wark  acting  by  the  Council  of  the 
borough  on  the  instruction  and  by  the  order  of  the  said  Council. 

(ii.)  That  the  prosecution  was  conducted  by  counsel  instructed 
by  the  solicitor  for  the  council  of  the  borough  of  Southwark. 

(iii.)  That  the  summons,  dated  February  7,  1903,  stated 
"  information  has  been  laid  this  day  by  Edward  Allman,  inspector 
of  streets,  on  behalf  of  the  Southwark  Borough  Council,  for  that 
you  on  5  February,  1903,  at  a  thoroughfare  or  street  known  as 
London  Road,  in  the  metropolitan  borough  of  Southwark,  in  the 
county  of  Ix)ndon,  within  the  district  aforesaid,  did  unlawfully 
expose  for  sale  certain  articles,  to  wit,  oysters,  upon  and  so  as  to 
hang  over  the  carriageway  or  footway  of  the  said  street  so  as  to 
cause  annoyance  or  obstruction  in  the  said  thoroughfare  contrary 
to  the  Metropolitan  Police  Act,  1839,  s.  60  (7)." 

(iv.)  That  the  respondent  (who  is  a  costermonger)  did,  in  fact, 
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_  ^^Q^ on  February  5,  1 903,  in  the  said  thoroughfare  or  street  known  as 

Allman  v.  London  Road,  in  the  said  borough  of  Southwark,  expose  oysters 

Hardcastle.  for  sale  on   a  barrow  standing  in  the   carriageway   of  the   said 

thoroughfare,  and  that  such  obstruction  was  contrary  to  subsec- 
tion (7)  of  section  60  of  the  Metropolitan  Police  Act,  1830,  and 
unlawful. 
It  was  further  proved  that  the    respondent   was    not   carrying   on 
business  as  a  costermonger  in  accordance  with  the  police  regulations 
made  pursuant  to  the  Metropolitan  Streets  Act  Amendment  Act,   1867 
(31  &  32  Vict.  c.  5),  s.  I. 

6.  On  the  part  of  the  respondent  it  was  contended  that  the  informa- 
tion was  bad  in  law  upon  the  following  grounds  : — 

(a)  That  the  same  was  expressed  to  be  laid  by  the  appellant  on 
behalf  of  the  said  Southwark  Borough  Council. 

{b)  That  the  same  was  laid  on  the  instructions  and  by  the  orders 
of  the  said  Borough  Council. 

{c)  That  the  said  Borough  Council  was  in  law  unable  to  lay  the 
information  either  as  a  body  corporate  or  by  its  servant. 

(d)  That  a  corporation  could  not  act  as  a  common  informer 
unless  expressly  or  impliedly  authorised  by  statute. 

{e)  That  as  the  corporate  body  (the  Southwark  Borough 
Council)  had  no  power  to  lay  the  information  it  could  not  appoint 
the  appellant  to  lay  such  an  information  on  its  behalf. 

7.  On  the  part  of  the  appellant  it  was  contended — 

(fl)  That  the  appellant  was  entitled  in  law  to  lay  the  information 
as  servant  or  agent  and  by  the  direction  and  on  behalf  of  the 
Southwark  Borough  Council. 

{b)  That  the  said  Borough  Council  was  entitled  in  law  to  lay 
the  information  by  the  appellant,  its  servant  and  agent. 

(r)  That  the  words,  "on  behalf  of  the  Southwark  Borough 
Council,"  in   the   summons  were  descriptive  of  the  appellant's 

position,  that  they  were  surplusage,  and  could  be  disregarded, 

and  that  the  information  should  be  treated  as  laid  by  the  appellant 
individually. 

{d)  That  the  Borough  Council  were  not  common  informers,  but 
by  reason  of  their  powers  were  proper  prosecutors  of  the  respondent 
for  the  offence  charged. 

(e)  That  the  solicitor  for  the  respondent  having  cross-examined 
as  to  obstruction,  size  of  barrow,  and  other  facts,  it  was  too  late  to 
raise  the  point  at  the  close  of  the  evidence  for  the  prosecution. 

{Note, — The  respondent's  solicitor  cross-examined  the  first  and 
other  witnesses  to  elicit  facts  to  support  the  said  point,  but  did  not 
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raise  the  argument  or  expressly  indicate  the  point  until  the  close  of        ^®08- 
the  evidence  for  the  prosecution.)  Allman  v. 

(/)  That  the  point  raised  by  the  respondent  being  purely  Hardcastle. 
technical,  and  as  to  the  substance  or  form  of  the  information  and 
summons,  and  not  going  to  jurisdiction ;  and  the  respondent  not 
having  been  deceived  or  misled  by  the  informality  or  defect 
(if  any)  in  the  information  or  summons,  the  respondent  should  on 
the  finding  of  fact  have  been  convicted. 

8.  The  magistrate's  attention  was  called  to  the  several  cases  herein- 
after set  out: — St.  Leonards y  Shoreditch^  Vestry  v.  Franklin  ([878) 
3  C  P.  D.  377  ;  47  L.  J.  C  P.  727  ;  Egginton  v.  Pear/ (1875)  33  I-  T. 
428;  Wandsworth  District  Board  v.  Pretty,  1899,  i  Q.  B.  i  ; 
68  L.  J.  Q.  B.  193;  Reg.  v.  Francis  (1899)  15  Times  L.  R.  323; 
Summers  v.  Holbom  Board  of  IVorkSy  1893,  i  Q.  B.  612;  62  L.  J. 
M,  C.  81  ;  ICcep  V.  St  Mary,  JVewington,  Vestry,  1894,  2  Q.  B.  524  j 
63  L.  J.  Q.  B.  369;  Beg  V.  Brad/ey  (1894)  10  R.  183. 

9.  After  consideration  of  the  said  contentions  and  cases  the  magis- 
trate was  of  opinion  that  the  South wark  Borough  Council  in  prosecuting 
the  respondent  for  obstruction  should  have  proceeded  under  the  statu- 
tory powers  conferred  upon  them  by  Michael  Angelo  Taylor's  Act — 
the  Mttropolitan  Paving  Act,  18 17  (57  Geo.  III.  c.  xxix.)  s.  65 — and 
that  the  respondent  was  entitled  to  succeed  on  the  ground  that  this  was 
a  prosecution  by  a  corporate  body,  and  that  a  corporate  body  cannot  be 
a  common  informer  except  by  specific  or  implied  statutory  authority ; 
and  that  as  it  was  shown  that  the  appellant  was  acting  in  the  said 
proceedings  not  upon  his  own  initiation,  but  as  agent  for  the  Southwark 
Borough  Council,  and  as  that  Council  had  no  right  to  delegate  to  an 
agent  that  which  they  had  no  power  themselves  to  do,  and  that  the  said 
point  of  law  raised  by  the  respondent  was  not  as  to  the  substance  or 
form  of  the  information  or  summons,  but  went  to  the  jurisdiction  of  the 
court,  and  therefore  the  summons  must  be  dismissed,  which  the 
magistrate  accordingly  did  without  costs.  This  decision  alTected  12 
informations  in  which  the  like  circumstances  of  obstruction  were  proved, 
and  which  by  consent  of  the  solicitors  for  the  several  defendants  were 
treated  as  being  heard  at  the  same  time. 

10.  The  question  upon  which  the  opinion  of  the  Court  was  desired 
was  whether  the  magistrate  upon  the  above  statement  of  facts  had  come 
to  a  correct  determination  and  decision  in  point  of  law,  and,  if  not, 
what  should  be  done  in  the  premises. 

Section  60  of  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict  c.  47), 
provides  as  follows : — 

Eveiy  person  who  in  any  street  or  public  place  within  the  limits  of  the  metropolitan 
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1908.         police  district,  shall  be  guilty  of  any  of  the  following  offences,  shall  be  liable  to  a 
TTj  penalty  not  more  than  forty  shillings  for  every  such  offence  ;  (that  is  to  say,) —  .... 

Hardcaatle  ^^^  Every  person  who   shall   expose   anything    for    sale  in  any  park  or  public 

garden,  unless  with  the  consent  of  the  owner  or  other  person  authorised  to  give  such 
consent,  or  upon  or  so  as  to  hang  over  any  carriageway  or  footway,  or  on  the  outside 
of  any  house  or  shop,  or  who  shall  set  up  or  continue  any  pole,  blind,  awning,  line,  or 
any  other  projection  from  any  window,  parapet,  or  other  part  of  any  house,  shop,  or 
other  building,  so  as  to  cause  any  annoyance  or  obstruction  in  any  thoroughfere. 

Avory,  A'.C,  Frank  Dodd,  and  /.  E,  Walker  for  the  appellant. 
This  is  a  novel  point,  for  convictions  have  taken  place  every  day 
in  the  week  before  all  the  metropolitan  magistrates.  It  is  conceded 
that  the  police  could  summon  the  respondent,  but  it  is  contended 
that  anyone  can  lay  an  information  where  the  public  are  wronged. 
The  South wark  Borough  Council  could  lay  the  information,  or  the 
appellant  could  do  so  on  their  behalf.  The  magistrate  has  been 
misled  by  the  case  of  St  Leonard's,  Shoreditch^  Vestry  v.  Franklin 
(1878)  3  C.  P.  D.  377;  47  L.  J.  C.  P.  727,  which  decided  that  a 
corporation  could  not  sue  for  a  penalty  under  a  statute  as  common 
informers  unless  they  were  expressly  authorised  by  the  statute.  The 
magistrate  has  confused  the  idea  of  a  common  informer  suing  for  a 
penalty  with  a  prosecution  by  a  person  on  behalf  of  and  representing 
the  public  for  an  offence  which  is  a  distinct  offence  against 
them.  The  elementary  proposition  is  that  any  i^erson  may 
prosecute  for  an  offence  against  the  public.  There  are 
statutes  which  create  offences  against  individuals  and  individual 
rights,  and  under  which  by  im})lication  it  is  held  that  the 
individual  must  be  the  prosecutor.  There  are  other  statutes  which 
expressly  provide  that  the  person  aggrieved,  or  whose  right  has  been 
infringed,  must  prosecute,  but  here  there  is  no  such  provision,  and 
it  is  clear  that  any  person  can  prosecute.  In  the  absence  of  any 
statutor)'  restriction  almost  anyone  can  be  prosecutor :  Cole  v.  Coulion 
(i860)  2  E.  &  E.  695 ;  29  L.  J.  M.  C.  125. 

As  to  the  magistrate's  opinion  that  the  appellant  should  have 
proceeded  under  Michael  Angelo  Taylor's  Act,  the  reason  that  he 
has  proceeded  under  the  Police  Act  is  to  avoid  the  difficulties  which 
have  already  arisen  under  the  earlier  Act,  and  the  magistrate  has 
overlooked  the  fact  that  the  prosecution  is  for  an  offence  against 
the  public.  Back  v.  Holmes  (1887)  57  L.  J.  M.  C.  37,  is  an  authority 
that  in  a  case  of  public  policy  anyone  can  institute  a  prosecution. 

DanckwertSy  K.C.,  and  Harold  Brandon  for  the  respondent.  No 
one  questions  that,  for  ordinan*  offences  against  the  State  where 
the  Crown  is  technically  the  prosecutor,  it  is  C(3mpetent  for  anyone 
to  prosecute,  but  these  proceedings  are  regulated  by  the   Summary 
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Jurisdiction  Acts,  which  require  the  name  of  the  real  prosecutor  ^^^^ 
to  be  stated  in  the  information.  [Lord  Alverstone  C.J.  Why  Alhnan  v, 
are  these  prosecutors  called  common  informers  ?]  Because  they  are  Hardcastle. 
not  interested  in  the  matter.  Here  the  person  who  comes  forward 
b  a  representative.  He  is  not  the  prosecutor,  and  the  person  who 
is  the  prosecutor  must  be  stated  in  the  information.  Corporations 
are  not  endowed  with  the  capacity  to  act  as  prosecutors  in  a  case 
like  this.  In  St.  Leonard's,  Shorediichy  Vestry  v.  Franklin  (1878) 
3  C.  P.  D.  377  ;  47  L.  J.  C.  P.  727,  Lord  Coleridge  C.J.  refers  to  specific 
powers  being  created  under  which  proceedings  can  be  taken,  but 
corporations  have  no  power  generally  to  set  the  criminal  law  in 
motion.  The  magistrate  holds  here  that  borough  councils  and  bodies 
constituted  under  an  Act  of  Parliament  do  not  possess  the  power 
to  prosecute  generally.  Having  under  Michael  Angel o  Taylor's 
Act  power  to  prosecute,  the  presumption  is  that  they  have  none 
under  the  Police  Act.  The  position  of  costermongers  is  not  that 
of  ordinary  persons;  they  can  only  be  prosecuted  for  obstructing  the 
highway  in  London  if  they  violate  the  police  regulations.  If  the 
costermonger  here  had  \'iolated  those  regulations,  the  police  were  the 
proper  authorities  to  prosecute.  Parliament  undoubtedly  intended 
that  costermongers  should  be  dealt  with  by  the  police.  The  Borough 
Council  have  proceeded  as  common  informers,  and  to  do  so  is 
ultra  vires.  The  police  are  the  authority  to  make  these  regulations 
as  10  costermongers.  By  section  i  of  the  Metropolitan  Streets  Act 
Amendment  Act,  1867  (31  &  32  Vict.  c.  5),  section  6  of  the  Metro- 
politan Streets  Act,  1867  (50  &  31  Vict.  c.  134),  is  not  to  apply  to 
costermongers  so  long  as  they  carry  on  their  business  in  accordance 
with  the  police  regulations.  The  police  have  to  decide  what  is 
and  what  is  not  harmful  to  the  public,  and  are  naturally  the  authority 
to  see  that  their  regulations  are  complied  with.  [Channell  J.  Is 
it  contended  that  the  appellant  could  not  lay  this  information  as  a 
private  individual  ?]  The  contention  hardly  goes  so  far  as  that,  but 
in  this  case  it  was  found  that  the  appellant  was  not  the  prosecutor, 
and  that  the  Borough  Council  acted  in  that  capacity.  According  to 
the  Summary  Jurisdiction  Acts  it  must  be  stated  who  the  prosecutor 
is  in  order  that  the  costs  may  be  put  upon  the  proper  and  responsible 
head.     [He  also  cited  Reg.  v.  Francis  (1899)  15  Times  L.  R.  2^27^."] 

Lord  Alverstone  C.J.  If  we  were  to  adopt  Mr.  Danckwerts's 
aigument  a  very  important  question  might  arise.  It  is  suggested  that 
this  prosecuticMi  must  fail  because  the  prosecutor  is  a  common 
informer,  and  because  the  Southwark  Borough  Council  have  no 
statutory    authority  to   enable   them   to   take  proceedings.     Nothing 
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^^^^  has  been  put  before  us  to  show  whether  the  Southwark  Borough 
Allman  v.  Council  do  or  do  not  possess  such  statuton-  powers.  Mr.  Danckwerts 
Hardcastle.  ^as  used  as  an  argument  the  circumstance  that  the  Commissioners  of 
Police  are  endowed  with  the  power  to  take  such  proceedings;  but 
there  has  been  nothing  put  before  us — no  statute  or  anything — deter- 
mining or  defining  the  constitutional  powers  of  metropolitan  borough 
councils.  I  do  not  express  an  opinion  as  to  whether  in  this  case 
a  prosecution  could  be  brought  by  Allman  on  behaJf  of  the  Southwark 
Borough  Council  or  not.  Except  for  the  purpose  of  determining 
who  would  be  liable  for  costs,  the  question  whether  he  had  or  had 
not  authority  to  commence  the  proceedings  on  behalf  oi  the  Council 
would  not  have  arisen.  It  seems  to  me  that  these  words  "  on  behalf 
of  the  Southwark  Borough  Council "  are  absolutely  unnecessary,  and 
can  be  disregarded.  When  we  asked  Mr.  Danckwerts  if  he  contended 
that  the  police  only  could  prosecute,  he  very  properly  said  he  would 
not  go  so  far  as  that.  I  think  this  prosecution,  without  deciding 
whether  the  Council  can  or  cannot  initiate  the  proceedings,  is 
a  proper  one,  and  I  see  no  reason  why  the  information  should  not 
be  laid  by  Allman,  who  says  he  laid  it  on  behalf  of  the  Borough 
Council.  I  think,  with  all  due  respect  to  the  learned  magistrate, 
that  he  has  misunderstood  the  reasoning  in  Si.  Leonardos,  Shorediichy 
Vestry  v.  Franklin  (1878)  3  C.  P.  D.  377;  47  L.  J.  C.  P.  727.  In 
that  case  Lord  Coleridge  C.J.  was  speaking  of  a  corporation  suing 
for  penalties,  not  of  a  corporation  prosecuting  for  the  purpose  of 
securing  the  infliction  of  a  penalty.  It  is  perfectly  true  that  for  many 
purposes  "  informers "  is  an  apt  expression,  properly  used  even  in 
regard  to  ordinar}-  prosecutions,  but  what  Lord  Coleridge  C.J.  was 
referring  to  was  an  action  for  the  recover}-  of  penalties  by  a  cor- 
poration as  a  common  informer.  I  do  not  wish  to  say  anything  as 
to  whether  the  Council  can  or  cannot  take  proceedings  of  this 
kind,  but  so  far  as  this  case  goes,  I  am  of  opinion  this  prosecution 
is  in  order,  and  should  be  proceeded  with. 

Wills  J.  I  am  of  the  same  opinion.  The  only  consequence  that 
would  happen  supposing  Mr.  Danckwerts  is  right  in  saying  that  the 
Council  have  no  statutory  or  other  authority  to  lay  an  information 
on  its  own  behalf  would  be  with  reference  to  costs. 

Channell  J.     I  am  of  the  same  opinion. 

Case  remitted. 

Solicitor  for  the  appeliant^G,  C.  Topham. 

Solicitor  Jor  the  respondent— -D,  A.  Romain. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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PAKENHAM  u.  TICEHURST  RURAL  DISTRICT  COUNCIL.  /u7y~^,  lo. 

►FB— *  Dntln  ••  OP  ••  Sewep  "—Conduit  leading  to  no  outlet— Conduit 


laid  by  tpespaasep-PubUe  Health  Aot,  1875  (88  &  89  Vlot.  o.  65) 
a.4w 

A  conduit  in  order  to  be  a  "  server "  within  the  Public  Health 
Acty  1875,  ^^st  be,  in  some  form  or  other y  a  line  of  flow  by  which 
S€W€Lge  or  other  liquid  matter  of  some  kindy  such  as  would  be  con- 
veyed through  a  sewer,  is  taken  from  one  point  to  another  point  and 
there  discharged.  It  must  have  a  terminus  a  quo  and  a  terminus 
ad  quem.  • 

If  by  way  of  trespass  a  conduit  such  as  to  fall  within  the  definition 
of  '^ saver*'  has  been  laid  upon  land  without  the  knowledge  or 
sanction  of  the  landowner^  the  landowner  upon  ascertaining  the  fact 
may  cause  it  to  be  removed,  but  if  he  permits  it  to  remain,  adopting 
tho  act  of  the  trespasser,  it  will  vest  as  a  "  sewer "  /'//  the  local 
cuitharity. 

A  conduit  is  none  the  less  a  sewer  because  at  a  particular  point  in 
its  course  there  is  a  cesspool  which  existed  before  the  conduit  was  laid, 
and  ivhich  has  been  converted  into  a  catchpit,  nor  because  at  a 
particular  point  in  its  flow  the  sewage  has  been  so  treated  as  to  have 
become  innocuous. 

This  was  an  action  by  the  plaintiff  claiming  (i)  a  declaration  that 
certain  sewers,  ditches  or  drains  passing  through  his  estate,  known 
as  Bernhurst,  situate  at  Hurst  Green,  in  the  rural  district  of  Ticehurst, 
in  the  county  of  Sussex,  and  receiving  the  sewage  from  drains,  houses, 
privies,  and  slaughter-houses  situate  in  or  near  to  the  village  of  Hurst 
Green  aforesaid,  were  sewers  vested  in  and  under  the  control  of  the 
defendants  as  the  rural  sanitary  authority  of  the  district  of  Ticehurst ; 

(2)  an  injunction  to  restrain  the  defendants  from  causing  or  permitting 
such  sewers,  ditches  and  drains,  or  any  of  them,  to  remain  uncovered 
or  otherwise  so  kept  as  to  be  a  nuisance  or  injurious  to  health,  or 
causing  or  permitting  such  sewers,  ditches  and  drains,  or  any  of  them, 
to  remain  uncleansed  or  unemptied;  and  a  mandatory  injunction 
on  the  defendants  consequential  on  such  first-mentioned  injunction ; 

(3)  damages ;  and  (4)  costs. 

The  two  questions  raised  by  the  action  were  (i)  whether  these 
sewers,  ditches  and  drains  were  sewers  within  the  meaning  of  the 
Public  Health  Act,  1875,  and  (2)  if  they  were,  whether  the  defendants, 
as  the  local  sanitary  authority,  had  kept  them  in  proper  order. 

The  plaintiff  was  the  owner  in  fee   simple  and  occupier  of  the 
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^^^^        Bernhurst  Estate.     He  became  the  owner  of  the  greater  part  of  the 
Pakenhamv.      estate  in  1858,  and  of  the  remainder  thereof  in  1867,  but  until  1902 

The  facts  are  fully  stated  in  the  judgment  of  Buckley  J.  with 
reference  to  a  plan  which  was  appended  to  the  statement  of  claim, 
and  of  which  a  sketch  (slightly  distorted  for  the  sake  of  convenience) 
is  given  opposite  the  present  page  of  this  report. 

In  the  original  plan  the  various  drains  and  sewers  were  shown  by 
blue  and  red  solid  and  dotted  lines^  In  the  sketch  in  the  present 
report  other  methods  of  distinguishing  between  the  various  lines  of 
pipes  have  been  adopted,  and  the  references  in  the  judgment  to  the 
plan  have  been  adapted  •  so  as  to  accord  with  the  sketch. 

Buckmasier,  K.C,  and  G.  P.  C.  Lawrence  for  the  plaintiff.  By 
section  4  of  the  Public  Health  Act,  1875,  ^  "drain"  is  defined  to 
mean  "  any  drain  of  and  used  for  the  drainage  of  one  building  only, 
or  premises  within  the  same  curtilage,  and  made  merely  for  the 
purpose  of  communicating  therefrom  with  st  cesspool  or  other  like 
recepta(^le  for  drainage,  or  with  a  sewer  into  which  the  drainage  of  two 
or  more  buildings  or  premises  occu[)ied  by  different  persons  is  con- 
veyed," and  by  the  same  section  "  sewer  "  is  defined  to  include  "  sewers 
and  drains  of  everv^  description,  except  drains  to  which  the  word 
*  drain '  interpreted  as  aforesaid  applies,  and  except  drains  vested  in 
or  under  the  control  of  any  authority  having  the  management  of 
roads  and  not  being  a  local  authority  under  this  Act."  Section  13 
provides  that  all  existing  and  future  sewers  within  the  district  of  a 
local  authority  shall  vest  in  and  be  under  the  control  of  such  local 
authority.  Section  18,  which  provides  for  the  alteration  and  dis- 
continuance of  sewers,  shows  that  open  courses,  such  as  ditches,  are 
contemi)lated  by  the  Act  as  being  sewers.  Section  19  enacts  that 
"  everv'  local  authority  shall  cause  the  sewers  belonging  to  them  to 
be  constructed  covered  ventilated  and  kept  so  as  not  to  be  a  nuisance 
or  injurious  to  health,  and  to  be  properly  cleansed  and  emptied." 
If  the  pipes  in  the  present  case  are  sewers,  an  obligation  is  cast  upon 
the  defendants  to  cleanse  them.  It  construing  the  Act  it  is  to  be 
borne  in  mind  that  it  is  a  sanitar)'  Act,  and  does  not  contemplate 
property.  The  Act  vests  the  sewers  in  the  local  authority  for  the 
benefit  of  the  public  health.  If  once  a  connection  is  made  the  dis- 
connection by  the  local  authority  will  not  cause  a  sewer  to  cease 
to  be  a  sewer.  The  fact  that  part  of  a  sewer  passes  through 
an  open  ditch  does  not  make  it  cease  to  be  a  sewer:  Wheat- 
croft  V.  Matlock  Local  Board  (1885)  52  L.  T.  356.  Also, 
the  fact   that   the   requisite   sanction    and    approval   of  the   making 
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of  a  sewer  was  not  obtained  does  not  prevent  it,  when  made,  from        iooa* 
being    a    sewer :    Si.    Matthew,   Beihnal    Green,    Vestry    v.    London  Pakenham  v. 
School  Board  J  1898,  A.  C.    190;  67  L.  J.   Q.  B.   234;  Kershaw  v.  Koohurst  Rural 
Taylor,  1895,  2  Q.  B.  471  ;  64  L.  J.  M.  C.  245.     Here  there  is  a  ^^^^^^^  Council. 
continuous  series  of  pipes  or  drains  into  a  cesspool   and  a  similar 
series  of   pipes  or  drains   from    the   cesspool.     These   constitute    a 
sewer,  and  the  plaintiff  is  therefore  entitled  to  maintain  the  present 
action. 

[Astbury,  K.C.  If  there  is  no  negligence  on  the  part  of  the 
defendants,  we  submit  that  the  present  action  cannot  be  maintained. 
If  there  is  negligence,  then  the  plaintiff,  no  doubt,  may  recover 
damages,  but  nothing  further,  unless  the  defendants  have  been  com- 
mitting a  common  law  nuisance,  in  which  case  no  doubt  the  Court 
could  grant  an  injunction.] 

The  Court  may  give  damages  on  the  basis  that  the  defendants  have 
neglected  their  statutory  duty:  Baron  v.  Portslade  Urban  District 
Council,  1900.  2  Q.  B.  588;  69  L.  J.  Q.  B.  899.  The  plaintiff  asks 
first  for  a  declaration  that  these  pipes  or  drains  are  sewers, 
and  secondly  for  nominal  damages  under  section  19,  on  the 
ground  that  the  defendants  have  not  kept  the  sewers  in  order. 
A  sewer  made  by  a  landowner  for  the  sole  purpose  of  draining 
houses  erected  by  him  on  his  own  land  is  not  made  by  him  "  for 
his  own  profit''  within  the  meaning  of  the  exception  in  section  13 
of  the  Act,  and  consequently  such  sewer  vests  in  the  local  authority : 
Ferrand  v.  Hall  as  Land  and  Building  Co.,  1893,  2  Q.  B.  135; 
62  L.  J.  Q.  B.  479.  It  cannot  therefore  be  suggested  that  the 
drain  draining  the  cottages  on  the  plaintiff's  land  is  within  the  excej)- 
tion  if  it  is  a  sewer.  A  series  of  pipes  draining  into  a  cesspool 
with  no  outflow  is,  no  doubt,  not  a  sewer  :  Header  v.  West  Cotves  Local 
Boardy  1892,  3  Ch.  18;  61  L.  J.  Ch.  561.  That  case  differs  very 
much  from  the  present,  as  here  there  has  been  a  constant  discharge 
into  the  ditch.  If  at  the  time  of  action  brought  this  was  a  sewer, 
disconnection  by  the  local  authority  will  not  make  it  cease  to  be 
a  sewer:  St.  Leonard's,  Shored  itch,  Vestry  v.  Phelan,  1896,  1  Q.  B. 
533;  65  L.  J.  M.  C.  III.  A  ditch  may  be  a  sewer,  although  quite 
open.  A  sewer  is  a  means  of  conveying  sewage  from  more  than 
one  independent  tenement.  The  ditch  in  the  present  case  has  been 
the  only  means  of  conveying  sewage  for  the  last  ten  years.  Unless 
some  point  can  be  made  of  the  fact  that  in  a  part  of  the  system 
there  are  cesspools,  there  is  no  ground  for  saying  that  this  system 
of  pipes  is  not  a  sewer.  The  question  to  be  considered  is  whether 
there  is  a  conduit  taking  sewage  from  more  than  one  independent 
tenement.    It  is  clear  that  these  pipes  do.    All  that  can  be  suggested 
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^^^^  is  that  at  P  there  is  a  cesspool  which  prevents  it  being  a  sewer. 
Pakenham  w.  From  G  to  J  it  is  clear  that  it  must  be  a  sewer.  If  so,  how  can  it 
S^iln^Ln^  ^^^^^  ^^  ^^  ^  sewer  from  J  to  Q  merely  because  it  is  open  ?  The 
authorities  show  that  this  cannot  be  the  case.  What  the  plaintiff 
has  to  do  is  to  show  the  actual  condition  of  the  ditch  and  that 
the  defendants  have  neglected  to  carry  out  their  statutory  duty,  and 
that,  it  is  submitted,  he  has  done. 

Asibury,  K.C.y  and  R.  /.  Parker  for  the  defendants.  The  pipes 
or  ditches  referred  to  are  not  sewers  vested  in  or  under  the  control 
of  the  defendants.  A  pipe  into  and  an  overflow  out  of  a  cesspool 
is  not  a  sewer.  The  plaintiflF  has  connected  the  cesspool  with  the 
ditch,  which  is  wholly  upon  his  estate  and  is  his  private  property. 
The  level  of  the  ditch  B  to  S  rises  from  the  point  C,  and  water 
cannot  therefore  flow  from  C  to  E.  The  defendants  have  stopped 
the  inflow  from  A,  C,  and  F.  B,  E,  G,  and  J,  Q,  R,  S,  T  are  open 
ditches  and  not  sewers.  The}'  drain  into  a  stream  which  is  not 
the  property  of  the  plaintiff.  This  is  a  trespass,  and  can  be  stopped. 
[Buckley  J.  Ts  not  the  law  this : — The  owner  of  land  in  which 
a  neighbour  wrongfully  places  a  sewer  is  entitled  either  to  require 
the  trespasser  to  remove  it:  Hedley  v.  Webby  1901,  2  Ch.  126; 
70  L.  J.  Ch.  663,  or  to  say  to  the  local  authority,  "  I  adopt  the 
trespasser's  act ;  this  is  a  sewer  which  vests  in  you  "  ?] 

If,  however,  these  pipes  or  ditches  are  sewers,  the  defendants 
were  not  at  the  time  of  action  brought  aware,  and  could  not  by 
the  exercise  of  reasonable  care  have  discovered,  that  they  were  sewers. 
They  are  not,  therefore,  responsible  for  any  nuisance  caused  by 
them:  Baieman  v.  Poplar  District  Board  (No.  2)  (1887)  37  Ch.  D. 
272;  57  L.  J.  Ch.  579.  Where  you  have  a  thing  constructed  to 
carr)'  sewage,  prima  facie  that  is  a  sewer.  Where,  however,  it  is 
constructed  for  some  other  purpose,  but .  is  subsequently  used  for 
sewage,  it  is  not  necessarily  a  sewer.  A  river  into  which  sewage 
is  sent  and  absorbed  does  not  become  a  sewer,  but  continues  to  be 
a  river:  Newcastle  Corporation  v.  Houseman  (1898)  63  J.  P.  85.  The 
mere  outfall  at  various  points  into  the  ditch  J,  Q  does  not  make  it 
a  sewer.  The  question  in  such  cases  must  always  be  one  of  fact. 
Whether  or  not  Q  to  T  is  a  sewer  depends  upon  the  question  of 
fact  whether  or  not  the  use  subserved  by  the  natural  ditch  is  mainly 
that  of  carrying  sewage  from  F,  G,  J. 

[They  also  referred  to   Croft  v.  Rickmansworth  Highway  Board, 
(1889)  39  Ch.  D.  272;  58  L.  J.  Ch.  14,  and  the  Public  Health  Act, 
1875,  ss.  40,  41,  48,  49>  91-1 
Buckmasfer,  K.C.,  replied. 


Digitized  by 


Google 


^  CHANCERY    DIVISION.  23 

Buckley  J.     To  the  statement  of  claim  in  this  case  is  appended        i^o^ 
a    ver>-     convenient    plan,    which    gives    one    a    bird's  -  eye     view  Pakenham  v. 
of  the  whole  situation,  and  enables  one  to  deal  with  it.     The  real  ^Rcehprst  R'lral 
question  to  be  tried  in  the  action  is  whether  or  not  certain  closed 
and  open  conduits  shown  on  that  plan  which  lie  on  the  plaintiff's 
land  are  sewers  within  the  Public  Health  Act,  1875.     By  paragraph  11 
of  the  statement  of  claim  the  plaintiflF  alleges  that  they  axe  sewers 
vested   in    and    under   the    control    of   the    defendant    Council.     By 
paragraph    13  of  the  defence  the  defendants  deny  that  any  of  the 
pipes   or  ditches  are  sewers  vested  in  or  under  the  control   of  the 
defendants.     And,  again,  in  paragraph  5  they  allege,  as  to  certain 
of    them,    they    are    the    private    property    of    the    plaintiff.     The 
question,   therefore,  is  whether  these  are  or  are   not   sewers.     Con- 
sequent upon  the  determination  of  that  question,  the  plaintiff  asks 
by   his   statement  of   claim   for  certain   injunctions,  which   he   does 
not  now  ask  for  at  the  bar.     He  also  asks  by  his  statement  of  claim 
for  damages.     At  the  bar  he  simply  asks  for  nominal  damages  to 
show,  if  he  succeeds,  that  he  had  a  grievance  in  respect  of  which 
be  is  entitled  to  call  upon  the  defendants  for  relief. 

Now  the  pipes  and  ditches  and  conduits  in  question  constitute 
really  two  systems,  an  eastern  and  a  western  system.  I  will  first 
describe  the  eastern  system.  That  system  begins  with  a  drain  from 
the  plaintiff's  entrance  lodge  at  his  gates.  Then  comes  a  property 
which  was  the  property  of  a  Mr.  Buss,  coloured  orange  on  the  plan, 
upon  which  there  were  certain  houses  from  which,  or  from  the  cesspools 
in  the  gardens  or  curtilages  of  which,  there  was  a  discharge  into  the 
ditch  B,  D.  Is  so  much  of  that  system  as  lies  on  the  plaintiff's 
land — that  is  the  double  dotted  line  B,  C,  D  or  the  continuation  of 
that,  D,  E,  G — a  sewer? 

Before  stating  the  conclusion  at  which  I  have  arrived  upon 
that  point,  I  will  state  certain  general  principles  which  I  apprehend 
are  applicable  to  this  case.  A  sewer  within  the  Public  Health  Act, 
1875,  must,  I  conceive,  be  in  some  form  or  other  a  line  of  flow  by 
which  sewage,  or  water  of  some  kind,  such  as  would  be  conveyed 
through  a  sewer,  shall  be  taken  from  one  point  to  another  point, 
and  there  discharged.  It  must  have  a  terminus  a  quo  and  a  terminus 
ad  quern.  There  must  be  a  line  of  flow  from  one  to  the  other.  It 
was  decided  in  Meader  v.  West  Cowes  Local  Board,  1892,  3  Ch.  18; 
61  L.  J.  Ch.  561,  that  if  there  is  a  thing  which  conveys  sewage  and 
which  has  no  outflow  at  all,  but  simply  terminates  in  a  pit  on  the 
land  of  the  person  who  lays  the  pipe,  that  is  not  a  sewer.  I  need 
not  go  into  the  facts  of  that  case.  There  the  i)laintiff  did  lay  a  further 
connection  with   the   outflow;   but   that   was   wrongful,    and   had   to 
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^^O^  be  removed.  The  result  was  that  there  was  simply  a  flow  to  another 
Pakenh&m  v.  place  on  his  land,  and  that  there  was  no  outflow.  It  was  decided  that 
Kwhnwt  Band  that  was  not  a  sewer.  That  is  enough  for  the  purpose  of  the  first  part 
of  the  case  which  I  have  to  decide.  It  is  proved  in  the  present 
case  that  the  matter  which  was  flowing  from  the  points  A,  B,  C 
never  went  beyond  the  point  D,  which  was  a  higher  point  on  the 
land,  and  that  nothing  ever  passed  D  so  as  to  flow  along  D,  E.  G. 
This  is,  therefore,  a  case,  as  it  seems  to  me,  like  Mtadcr  v.  West 
Cowes  Local  Boards  1892,  3  Ch.  18;  61  L.  J.  Ch.  561 — that  of 
simply  a  flow  of  sewage  or  liquid  matter  of  some  kind  into  a  hole 
where  it  stopped,  and  where  there  was  no  outflow.  There  is  another 
ground  which  also  would  be  applicable  to  this  part  of  the  case,  and 
that  is  this — ^that  the  cesspools  of  these  cottages  so  overflowed  into 
the  ditch  as  to  create  a  nuisance.  The  local  authority,  after  action 
brought,  required  the  occupiers  of  these  cottages  to  cease  to  dis- 
charge into  the  ditch  in  that  way,  and  they  have  done  so.  There 
is  now  nothing  that  discharges  into  this  ditch  B,  C,  D,  except  at 
A  on  the  plaintiff's  own  land.  I  think,  therefore,  that  the  plaintiff 
fails  as  regards  this  line  B,  C,  D,  E,  G,  which  I  hold  is  not  a  sewer. 
Before  going  into  the  rest  of  the  case,  I  must  state  some  further 
general  principles  as  I  understand  them"  to  be  decider!  by  authority. 
If  a  sewer  in  [X)int  of  fact  has  been  laid  and  used,  it  is  none  the 
less  a  .sewer  because  it  has  been  laid  wrongfully,  as,  for  instance, 
where  the  proper  local  sanction,  or  sanction  from  the  proper  authority, 
has  not  been  obtained.  That  was  so  decided  in  Kershaw  v.  Taylor ^ 
1895,  2  Q.  B.  471 ;  64  L.  J.  M.  C.  254,  and  in  Si.  Matihew,  Bethnal 
Green,  Vestry  v.  London  School  Board,  1898,  A.  C.  190;  67  L.  J.  Q.  B. 
234.  But  if  a  sewer  has  been  laid  wrongfully  in  the  sense  that 
somebody  has  committed  a  trespass  by  going  on  to  the  lands  of 
another  and  there  laying  such  a  pipe  as  that  it  is  a  sewer,  it  does 
not  follow  that  he  has  so  acted  as  in  point  of  fact  to  hand  over 
the  land  of  his  neighbour  to  the  local  authority,  because  if  it  is  a 
server  it  vests  in  the  local  authority.  That  was  so  decided  in  Tiedley 
v.  Webb,  1901,  2  Ch.  126;  70  L.  J.  Ch.  663.  The  action  there  was 
brought  by  the  owner  of  the  land  on  which  the  trespass  had  been 
committed  against  the  trespasser,  asking  for  and  obtaining  an  order 
that  the  defendant  should  take  up  and  remove  the  drain  or  sewer 
which  he  had  wrongfully  laid  on  the  plaintiff's  land.  The  local 
authority  were  not  parties  to  the  action.  An  order  could  not,  of 
course,  have  been  made  dealing  with  land  which  had  vested  in  the 
local  authority  in  the  absence  of  the  local  authority.  The  result 
of  that  decision,  and  of  the  other  decisions,  to  my  mind  is  that 
if  by  way  of  trespass  a  sewer  has  been  laid  without  the  knowledge 
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of  the  landowner  on  his  land,  it  is  competent  to  the  landowner,  when 
he  finds  it  out,  to  say,  "  This  was  wrongful  against  me ;  this  is  not  Pakenham  v. 
a  sewer  at  all  because  it  was  put  on  mv  land  by  wav  of  trespass  3?.^!^n^'"^ 
as  agamst  me,  and  it  must  be  taken  away.  I  conceive  he  can  say 
that,  both  as  against  the  person  who  laid  it  and  as  against  the  local 
authority.  Hedley  v.  Webb,  1901,  2  Ch.  126;  70  L.  J.  Ch.  663, 
was  an  a  fortiori  case,  and  the  onier  there  was  made  to  remove  the 
pipe  in  the  absence  of  the  local  authority  in  whom,  if  it  had  been 
a  sewer,  it  would  have  been  vested.  But  if,  in  point  of  fact,  such 
a  system  of  pipes  has  been  laid  down  by  one  man  in  the  land  of 
another  as  to  constitute  a  sewer  with  the  consent  of  the  latter,  or, 
if  it  has  been  laid  without  consent  of  the  latter,  and  subsequently 
he  finds  out  that  it  has  been  done,  and  says,  "  I  do  consent,  I  do 
not  complain  of  trespass,  I  am  quite  content,"  then  it  seems  to  me 
that  will  be  a  sewer,  and,  as  such,  will  vest  in  the  local  authority. 
The  question,  therefore,  whether  a  thing  is  a  sewer  or  not,  is,  I 
think,  upon  the  question  of  what  it  carries,  a  question  of  fact.  It 
is  not  e\'er\-  system  of  conduct  of  fluid  which  contains  some  sewage 
matter  which  is  a  sewer.  You  have  to  see  what  it  is  in  substance. 
With  that  I  go  to  the  facts  of  the  present  case  in  order  to  see 
first  as  regards  the  rest  of  the  eastern  system,  what  those  facts  are. 
They  are  these: — There  lies  there  certain  property  of  the  Iridge 
Estate  on  which  there  are  seven  houses  and  an  inn  called  the 
"  Queen's  Head,"  and  those  seven  houses  and  the  "  Queen's  Head  " 
have  for  ver\'  many  yeais,  certainly  for  more  than  20  years,  had  a 
system  of  pipes  by  which  their  drainage  has  been  carried  down  to 
a  point  which  on  this  plan  is  marked  F,  and  it  is  proved  that  by 
agreement  between  the  owner  of  the  Iridge  Estate  and  the  owner 
of  the  plaintiff's  estate  there  was  laid,  more  than  20  years  ago,  a 
system  of  pipes  marked  on  the  plan  F,  G,  J.  At  F  there  was 
a  cesspool.  That  cesspool  has  been  there  a  great  many  years — 
40  years  or  more,  on  the  evidence.  It  would  seem  that  before  the 
system  of  pipes  F,  G,  J  was  laid  this  cesspool  was  a  source  of 
nuisance,  and  overflowed,  and,  as  I  gather,  the  overflow  went  into 
the  ditch  E,  G  below  and  created  a  nuisance.  By  the  consent  of 
the  landowners  the  pipes  F,  G,  J  were  laid  to  take  the  matter  from 
the  cesspool;  in  other  words,  that  which  had  theretofore  been  a 
cesspool  overflowing  the  land  was,  as  it  seems  to  me,  made  into  a 
catchpit  in  a  system  of  sewerage.  There  were  pipes  above  and 
below  it,  and  the  cesspool  was  a  sort  of  catchpit  between;  and 
through  that  system,  from  the  Iridge  houses  and  the  "  Queen's 
Head  "  Inn  there  flowed  into  this,  which  I  call  the  catchpit,  and 
from  it  into  the  Iridge  system  of  pipes  F,  G,  J  a  large  amount  of 
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^^^^        sewage.     The  houses  are  now  supplied  with  water-closets,  and  have 
Pakenhamt;.      been   so   supplied  for  a   long  time.     There  is   an   abundant   supply 
D'^VUl?^    of  water  there,  and  a  great  deal  of  liquid  sewage  is  sent  down  those 
pipes  which  comes  out  through  J. 

In  order  to  complete  the  statement  of  facts,  1  had  better  trace 
what  flows  from  J.  At  J  there  commences,  at  its  eastern  end,  what 
I  suppose  is  an  old  agricultural  ditch,  except  that  it  is  proved  that 
somewhere  by  J  there  is  a  spring  that  feeds  it  It  is  a  small  water- 
course or  ditch  and  watercourse.  The  water  which  thus  comes  in 
at  J,  the  fresh  water  to  the  extent  of  the  spring,  and  sewage  to  the 
extent  of  the  discharge  at  J,  flows  along  the  line  J,  Q,  R,  S,  T  until  it 
flows  out  at  T,  into  a  stream  which  is  there.  At  S  there  is 
a  bridge  and  a  farm  road,  through  which  there  is  carried  a  culvert 
by  a  9-inch  pipe.  The  evidence  is  that  at  S  there  is  a  large  accu- 
mulation of  sewage  coming  from  the  source  which  I  am  now  tracing, 
and  from  another  which  I  shall  have  to  trace  presently.  It  forms  a 
pool  at  S  of  foul  matter,  and  so  much  of  the  liquid,  whatever  it 
is,  as  can  pass,  passes  through  the  9-inch  culvert  through  the  road, 
and  then  flows  on  from  S  to  T,  and  so  into  the  brook.  As  regards 
this  system  F,  G,  J,  it  appears  to  me  that  was  a  system  of  pipes 
laid  down  by  the  common  consent  of  the  two  landowners,  through 
whose  land  those  pipes  nm  in  order  that  it  might  convey  the  sewage 
from  the  I  ridge  Estate  houses  and  from  the  "  Queen's  Head."  There 
are  more  than  one  house.  I  think  that  those  pipes  were  laid  in 
order  that  they  might  be*,  and  that  they  are,  a  sewer  which  was  put 
there  in  order  to  convey  the  drainage.  In  my  opinion  that  is  none  the 
less  a  sewer  because  there  was  before  it  was  made,  and  is  still,  at 
F  a  cesspool  which  has  thus  been  converted  into  a  catchpit  I 
think  F,  G,  J  constitutes  a  sewer. 

Before  going  on  to  state  what  I  think  as  regards  this  watercourse 
or  ditch,  I  will  go  to  the  western  system  and  state  what  I  know 
about  that  At  and  near  the  point  N  on  the  plan  there  have  stood 
for  100  years,  or  something  like  that,  some  old  cottages.  These 
old  cottages  had  water-closets,  which  were  drained  by  a  pipe,  which 
is  now  replaced  by  the  line  N,  O.  It  do  not  know  that  it  is  in 
identically  the  same  place,  but  substantially  the  same  place.  The 
cottages  at  and  near  N  were  a  few  years  ago  pulled  down,  and  new 
cottages  have  been  built  on  their  site.  These,  again,  have  water- 
closets,  and  the  drainage  from  these  cottages  is  carried  down  the 
same  pipe,  or  the  same  line  of  pipes.  I  do  not  mean  the  same 
identical  earthenware  pij^es,  but  a  new  line  of  pipes  in  the  place 
rf  the  old  pipes.  For  jj.  re  than  20  years  on  the  evidence,  and  it 
may  be  for  100  years,  (L  cottages  at  and  near  N  have  discharged 
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liquid  sewage  through  a  line  of  pipes  something  like  N,  O.  I  further  ^^O^ 
know  that  there  are  three  plots  lying  oflF  the  plaintiff's  estate  coloured  Pakenham  v. 
blue,  pink,  and  green.  Clarke,  who  was  called  by  the  defendants,  Sj£^?n^^ 
and  who  has  been  the  inspector  of  nuisances  since  1873,  and  has 
therefoie  known  this  for  30  years,  tells  me  that  the  pipes  which  run 
from  the  blue  and  the  pink  have  been  there  as  long  as  he  has 
known  the  place,  that  is,  for  30  years,  and  how  much  more  I  do 
not  know.  As  regards  the  cottages  on  the  green,  those  were  built 
about  23  years  ago,  and  ever  since  then  they  have  had  their  connec- 
tion into  that  pipe,  so  that  the  system  of  liquid  discharge  which  comes 
from  the  points  L  and  K  from  the  blue,  pink,  and  green  has  gone 
on  for  20  years  and  more.  From  that  point  there  is,  and  has  all 
this  time  been,  a  pipe  which  goes  to  the  south  through  O,  and  at 
O  is  joined  by  the  liquid  matter  which  is  coming  from  the  cottages 
at  X.  That  goes  on  to  the  south  till  it  reaches  a  point  P.  In 
the  interval  it  receives  a  drain,  which  comes  from  the  plaintiff's 
building,  of  some  kind — I  do  not  know  what,  but  a  stable,  or  some- 
thing of  that  sort — and  at  P  it  receives  also  the  drains  from  the 
house.  At  P  there  is  a  cesspool.  From  P  again  to  the  south  there 
is  a  line  of  pipes,  P,  Q.  Snepp,  the  gardener,  who  has  known  this 
place  for  15  years,  stated  that  P,  Q  has  existed  ever  since  he  knew 
the  place.  P,  Q  was  renewed  some  five  years  ago  and  newly  laid, 
but  the  line  of  pipes  P,  Q  has  existed  for  the  last  15  years.  P,  Q 
discharges  into  the  watercourse  or  ditch  which  I  have  described 
before. 

Now,  is  this  system  L  to  O  and  N  to  O,  and  so  on  through  P  to  Q, 
a  sewer?  I  know  that  the  connection  of  the  drains  of  the  blue, 
pink,  and  green  to  the  pipe  which  led  on  to  the  south  was  made 
with  the  consent  of  the  plaintiff,  that  is  to  say,  that  the  connection 
which  brought  fluid  matter  from  those  premises  to  the  north  down  into 
the  pipes  was  arranged  by  him.  There  is  no  question  but  that  that 
was  a  system  of  dealing  with  sewage  arranged  with  his  consent  The 
only  point  is  that  it  was  so  arranged  as  to  go  into  the  cesspit  P,  and 
it  is  said  that  it  is  not  a  sewer  because  it  has  a  line  of  flow  which 
ends  at  the  cesspit  P,  and  therefore  is  within  Header  v.  West  Cowes 
Local  Board,  1892,  3  Ch.  18;  61  L.  J.  Ch.  561. 

Now  the  evidence  as  to  P  is  this,  that  this  line  of  pipes  P,  Q 
has  been  constructed  15  years  at  least,  and  that  it  is  used  in  this 
way.  The  flow  of  drainage  to  P  is  such  that  the  cesspit  there  is 
filled  by  two  days'  use,  and  if  they  clean  it  out,  in  two  days  it  is 
full  again.  It  is  the  practice  to  clean  it  out  once  a  year  at  least,  and 
to  clean  it  out  more  frequently  if  occasion  requires  them  to  do  so. 
The  gardener    said  that   if  the  owner   or   any   other   persons   were 
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^^^^  coming  to  reside  there,  they  cleaned  it  out  before  they  came.  If 
Pakenham  v.  they  saw  that  there  was  a  nuisance  they  cleaned  it  out.  It  was  not 
SS£!i?n2?"^l  ^^^^"^^  o^*  ever)'  two  days  or  anything  approaching  that,  but  some- 
thing like  every  12  months.  In  other  words,  the  line  of  pipes  P,  Q 
were  so  laid  that  there  should  be  from  L,  K  and  N  on  the  north  to 
Q  on  the  south  a  continuous  flow  through  P,  finding  its  outfall  at  Q. 
Now  is  that  a  sewer?  I  think  it  is.  It  is  none  the  less  a  sewer 
because,  as  in  the  case  of  the  cesspit  at  F,  there  is  interposed  a 
cesspit  that  may  have  been  made  in  the  first  instance  simply  to 
serve  the  mansion  house,  but  which  has  been  converted  into  a 
catchpit  by  being  made  a  link  in  a  system  which  has  a  continuous 
flow  through  the  two  lines  of  pipes  I  have  described.  The  evidence 
is  that  both  at  Q  and  at  J  there  is  a  continuous  discharge.  I  ought 
to  qualify  that,  because  at  J  there  is  no  longer  a  continuous  dis- 
charge in  consequence  of  what  I  will  mention  presently.  I  therefore 
hold  that  the  system  from  L  and  N  through  O  to  P  and  Q  is  a 
sewer. 

Then  what  are  the  facts  as  regards  the  line  J,  Q,  R,  S,  T?  If 
that  which  finds  its  outfall  at  J  and  Q  is  sewage,  it  is  sewage  which, 
as  I  have  shown,  b}'  the  consent  of  the  owner  of  this  land  has  been 
led  into  the  ditch  belonging  to  the  owner  of  this  land  in  order  that 
it  may  flow  away  through  his  ditch.  There  is  no  question  but  that 
an  open  ditch  may  be  a  sewer  quite  as  much  as  a  closed 
sewer.  If  authority  were  wanted  for  that,  I  might  refer  to  the  case 
of  Wheatcroft  v.  Matlock  Local  Board  (1885)  52  L.  T.  356.  The 
question  is  not  whether  it  is  open  or  closed,  but  how  it  is  used.  It 
seems  to  me,  on  these  facts,  that  the  landowner  here  has,  by  consent 
as  regards  his  neighbours,  and  for  convenience  as  regards  his  own 
sewage  discharge,  chosen  to  take  sewage  into  his  ditch  J,  Q,  R,  S,  T, 
and  there  to  discharge  it,  and  to  use  his  ditch  as  the  means  of  the  dis- 
charge of  the  sewage  after  it  has  reached  the  ditch.  It  seems  to 
me  to  follow  from  that  that  J,  Q,  R,  S,  T  is  again  a  sewer. 

But  then  I  am  told  it  is  not  a  sewer,  because  when  the  point  S 
is  reached  there  is  such  an  impediment  to  its  flow  by  this  road  and 
the  culvert  through  it  that  the  foul  matter  all  accumulates  above  the 
culvert,  and  that  which  gets  through  is  comparatively  innocuous, 
and  there  has  been  a  discussion  as  to  whether  the  matter  below  S,  T 
is  to  be  described  as  being  offensive  or  not.  I  do  not  think  it  matters 
whether  it  is  so  or  not  The  flow  of  sewage  through  J,  Q,  R,  S  as 
an  arranged  conduit  for  conveying  faecal  matter  is  none  the  less  a 
sewer,  down  to  the  point  S  at  any  rate,  because  at  that  point  the  flow  is 
so  dealt  with  that  at  a  lower  point  it  becomes  innocuous.  If  a  thing  be 
a  sewer  it  is  none  the  less  a  sewer  because  at  a  particular  point  further 
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down  its  flow    the    sewage    has    been    so    treated  that  it  becomes        ^^^^     _ 
innocuous.     In  point  of  fact,  I  think  the  result  of  the  evidence  is  Pakenh&m  v 
that  what  happens  at  S  is  not  that  the  sewage  is  stopped  and  pre-  n-^'^^Q^^^ 
Tented  from  being  sewage  below   S,  but  only  that  the  more  gross 
and  impure   parcels  of  the  sewage  flowing  down   there  are   caught 
and  stopped,  and  that  that  which  goes  on  from  S  to  T  is  still  sewage, 
although  more  diluted.     I  think,  therefore,  J,  Q,  R,  S,  T  is  also  a 
sewer. 

As  regards  the  nuisance  which  arises  from  this  system,  there  is 
really  no  dispute  between  the  parties.  As  regards  the  point  Q,  the 
evidence  of  the  defendants'  own  witnesses  was  that  the  outflow 
there  is  very  foul.  They  say  that  it  is  the  plaintiff  who  fouled 
it,  and  that  he  does  not  clean  out  the  cesspool.  That  it  is 
foul  there  there  is  no  question  at  all.  There  is  some  evidence  again 
to  this  effect,  that  the  pink  plot  belongs,  or  did  belong,  to 
one  Ford,  a  butcher,  who  had  a  slaughter-house  there  which 
discharged  blood  and  refuse,  and  there  was  a  witness  who 
examined  the  place  recently  and  who  spoke  to  finding  dried  hairs, 
which  he  thought  were  bullocks'  hairs,  on  the  bank  by  this  water- 
course, which  had  been  deposited  there  when  the  water  was  higher, 
and  hatl  dried  there.  There  is  sewage  matter  coming  down  there 
now  which  finds  its  way  into  the  ditch.  As  regards  the  point  J  the 
facts  are  a  little  different.  Owing  to  complaints  which  were  made, 
steps  have  been  taken  to  empty  and  render  sweeter  this  catchpit 
or  cesspool  at  F.  There  is  now  a  pump  there,  and  if  the  pump  is 
properly  worked,  and  the  cesspool  is  kept  empty,  the  result  will  be 
that  no  more  faical  matter  will  come  down  ■  F,  G,  J.  It  appears 
that  some  surface  water  has  come  down,  and  will  continue  to  come 
down,  that  line  from  some  gullies  in  the  yard  opjx)site  the  "  Queen's 
Head  '' ;  but  the  connection  between  the  cesspool  at  F  and  the  line 
of  pipes  F,  G,  J  has,  since  action  brought,  and  quite  recently, 
been  cut  off.  If  the  parties  continue  to  pump  the  cesspool  at  F 
effectively,  there  will  be  no  more  discharge  of  frecal  matter  at  J. 
But  if  F,  G,  J  was  a  sewer,  as  it  appears  to  me  it  was,  it  does  not 
cease  to  be  a  sewer  because  it  has  been  so  treated  now  that  some 
sewage  matter  finds  its  way  down  it  no  longer.  The  authorit)-  for 
that  is  St.  Leonardos,  Shorediichy  Vestry  v.  Phelatty  1896,  i  Q.  B.  533; 
65  L.  J.  M.  C.  III.  But  beyond  that  there  remains  this,  that  if 
this  pumping  is  not  done  (and  it  appears  clear  it  ought  to  be  done) 
with  the  frequency  with  which  it  ought  to  be  done,  and  the  cesspool 
at  F  still  overflows,  there  may  be  a  repetition  of  the  nuisance.  I  hope 
that  will  not  occur.  The  state  of  things  at  J  has  been  very  much 
modified,  but  that  does  not,  in  my  opinion,  at  all  alter  the  character 
assumed  by  the  pipe  G,  J  by  what  has  taken  jjlace  in  the  past. 
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^^^'  The  result  of  all  this  is  that  the  plaintiff  succeeds,  in  my  opinion, 

I^enham  r.  as  to  the  great  bulk  of  these  connections  which  he  says  are  sewers, 
mstrktllOTi^  but  he  fails  as  to  a  small  part.  It  only  remains  to  consider  what 
•  '  ought  to  be  done  as  regards  damages.  As  to  that  the  matter  stands 
thus:  Complaints  were  made  by  or  on  behalf  of  the  plaintiff  from 
time  to  time  of  the  great  nuisance  arising  from  this  ditch  and  these 
pipes,  and  that  there  was  a  nuisance  there  is  no  dispute.  I  am  not 
at  all  sure  that  either  party  exactly  understood  their  rights.  I  think 
the  defendants  are  justified  in  saying  that  the  plaintiff  in  many  cases 
was  dealing  with  the  matter  as  if  he  was  calling  on  the  local  authority 
to  act  under  a  different  section  of  the  Act  of  Parliament  I  do  not 
think  that  that  makes  any  difference.  Ultimately,  in  August,  1902, 
there  was  a  definite  complaint,  and,  so  far  as  I  can  see,  until  the 
date  of  the  issue  of  the  writ  that  complaint  was  not  acted  upon  by 
removing  the  nuisance.  I  think,  therefore,  there  is  some  damage. 
The  plaintiff  does  not  ask  for  substantial  damages.  He  is  quite 
content  to  take  an  order  for  nominal  damages.  I  think  there  has 
been  default  on  the  part  of  the  defendants,  and  I  must  give  nominal 
damages. 

It  only  remains  to  say  how  I  ought  to  deal  with  the  costs.  I 
always  like  to  deal  with  the  costs  on  the  footing  of  deciding  the 
point  which  is  really  in  dispute  between  the  parties.  It  is  obvious 
that  the  real  dispute  in  this  case  was  whether  these  various  pipes 
were  sewers  for  which  the  defendants  are  responsible,  and  which  the)' 
must  keep  in  order;  or  whether  they  were  drains  and  pijjes  and 
ditches  on  the  plaintiff's  land  for  which  he  was  responsible.  As 
to  the  greater  part  of  that  the  plaintiff  succeeds  and  the  defendants 
fail.  As  to  the  small  part  the  defendants  succeed  and  the  plaintiff 
fails.  I  do  not  propose  to  have  any  separate  taxation  of  costs  as 
regards  that.  As  regards  the  costs,  what  I  order  is  that  the  defendants 
pay  the  plaintiff  two-thirds  of  the  cost  of  the  action. 

I  will  therefore  declare  that  the  lines  of  pipes  on  the  plan  in  the 
statement  of  claim  are  sewers,  excepting  the  dotted  double  line 
B.  C,  D,  E,  G.  I  give  the  plaintiff  20s.  damages,  and  I  order  the 
defendants  to  pay  two-thirds  of  the  costs  of  the  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff-^  Sharpe,  Parker,  Pritchards,  'Barham  and 
Lawford,  for  W.  C.  Cripps,  Son,  and  Daish,  Tunbridge  Wells. 

Solicitors  for  the  defendants — Busk,  Mellor,  and  Norris,  for  J.  C.  Lane 
Andrews,  Wad  hurst. 
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Supreme  Court  of  JuMcature. 

COURT    OF   APPEAL.    (No.  2.)  iOQS. 

KENDAL  V.  LEWISHAM  BOROUGH.  Ocl  29 ; 

SU'^eete   Paving  expenses— Metpopolls—Appoptlonment  of  estimated      ^^^^'  3«  4- 
expenses  —  Apportionment  by  tempopapy  supveyop  —  Metropolis 
Management  Act,  1855  <18  &  10  Vict.  c.  120),  s.  105  -  Metropolis 
Management  Amendment  Act,  1862  <25  de  26  Vict.  c.  102),  s.  96. 

Ord^r  of  Kekewich  J.  (i  L.  G.  R.  416)  discharged  on  terms  by 
consent 

This  was  an  appeal  by  the  plaintiff  from  the  decision  of  Kekewich  J. 
dismissing  the  action  with  costs.     The  case  is  reported,  i  L.  G.  R.  416. 

Powell^  K.C.,  and  W.  A.  G.  Woods  for  the  appellant. 
Macmorrany  K.C.,  Avory^  K.Cy  and  Poyser  for  the  respondents. 

Acting  under  a  suggestion  which  fell  from  the  Court,  counsel  on 
either  side  agreed  to  settle  the  case  on  terms  and  to  leave  the  costs 
of  the  action  and  appeal  to  be  dealt  with  by  the  Court.  The  terms  of 
settlement  were : — 

"The  actual  expenses  of  the  paving  and  the  plaintiff's  due  propor- 
tion thereof  are  to  be  determined  in  case  of  disagreement  between  the 
parties  by  a  surveyor  or  engineer  to  be  agreed  upon,  or,  in  case  of  non- 
agreement,  to  be  nominated  by  the  President  for  the  time  being  of  the 
Institute  of  Civil  Engineers,  which  surveyor  or  engineer  shall  deter- 
mine whether  any  and  what  work  other  than  paving  has  been  done,  and 
whether  any  and  what  sum  in  respect  of  that  work  is  to  be  deducted  from 
the  ^£628  1  IS.  yd.  mentioned  in  the  defendants'  accountant's  statement 
and  report,  dated  Jan.  21,  1903,  and,  if  any  sum  is  to  be  deducted 
therefrom,  the  defendants  are  to  pay  the  plaintiff's  and  other  costs  of 
the  reference,  but,  if  there  is  no  deduction,  the  plaintiff  is  to  pay  the 
defendants'  and  other  costs  of  the  reference,  defendants  to  retain  out  of 
the  moneys  they  have  collected  from  the  tenants  the  sum  payable  by 
the  plaintiff  as  his  proportion  agreed  to  be  determined  as  aforesaid,  and 
to  pay  to  the  plaintiff  the  balance." 

The  Court  then  heard  counsel  on  the  question  of  costs,  and  made 
an  order  by  consent  that  the  parties  agreeing  to  the  terms  initialled  by 
counsel  the  order  of  the  Court  below  should  be  discharged;  and 
further  directed  the  resfjondents  to  pay  to  the  appellant  ^75  in  respect 
of  costs.     Liberty  to  apply  to  the  judge  in  chambers. 

Order  appealed  from  discharged  by  consent, 

SoHcitorfor  the  appellant — S.  J.  E.  Benham. 

Solicitor  Jbr  the  respondents — Templer  L.  Down. 
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Supreme  Court  of  3ubicature* 

^^ COURT    OF    APPEAL.. 

C^urtMow;       MELTHAM  SPINNING  CO.   u.   HUDDERSFIELD  CORPORATION. 

August  II J     VTatep—VTatepwopks— Compensation  water  —  Nefirleet   of  statutoFy 

in  Court  of  duty  to  dellvep  compensation  water  — Penalties— Penalties    In 

Appeal.  nature  of  liquidated  damacres— Reoovepy  of  penalties  -Huddeps- 

fleld  VTatep  Aet,  1860  <82  &  88  Vlot.  c.  ex.),  ss.  28,  82  -  RaUways 

Clauses  ConsoUdatlon  Act,  1846  (8  &  0  Vict,  c  20X  ss.  140-161. 

The  Huddersfield  Water  Act^  1869,  under  which  the  defendant 
Corporation  have  constructed  and  maintain  waterworks^  requires 
them  to  deliver  certain  compensation  water ;  and  provides  that  in 
case  of  neglect  on  the  part  of  the  Corporation^  in  consequence  of  which 
the  statutory  quantity  of  compensation  ivater  is  not  delivered^  the 
Corporation  shall ^  for  every  day  on  which  the  neglect  occurs^  forfeit 
and  pay  to  the  occupiers  of  each  of  the  mills  and  works  affected 
thereby  (icho  may  sue  for  and  recover  the  same)  the  sum  of  £^^  and 
shall  in  addition  make  compensation  for  any  damage  sustained  by 
such  occupiers^  or  any  of  them ,  in  respect  of  which  such  penalties  are 
an  insufficient  compensation^  and  that  such  ocaipiers  may  recover 
such  compensation  by  proceedings  in  any  court  of  competent  jurisdic- 
tion. The  Act  provides  that  the  expression  court  of  competent 
Jurisdiction  shall  have  effect  as  if  the  debt  or  defnand  with  respect 
to  which  that  term  is  used  was  an  ordinary  simple  contract  debt. 
And  the  Act  in  effect  incorporates  the  clauses  of  the  Railways 
Clauses  Consolidation  Act,  18^5,  7^/V//  reference  to  the  recovery  of 
damages  not  specially  pro^nded  for  and  of  penalties,  which  clauses 
prmnde  for  the  recovery  of  such  damages  and  penalties  summarily 
before  justices. 

Held  (i),  follo7ving  Beaumont  v,  Huddersfield  Corporation 
(1902)  I  L.  G.  R.  118,  that  the  jQ^  a  day  recoverable  under  the 
Huddersfield  IVater  Act,  i86g,  is  in  the  nature  of  liquidated 
damages,  and  is  not  a  ^^  penalty  ^^  properly  so  called, 

(2)  That  the  expression  ^^ penalty y' in  sections  140  et  seq,  of  the 
Railways  Clauses  Consolidation  Act,  1845,  means  a  penally  properly 
so  called,  i.e.,  a  penalty  imposed  for  punitive  purposes,  and  not  for  the 
purpose  of  compensating  the  party  injured. 

(3)  That  the  provisions  of  the  Railways  Clauses  Consolidation 
Act,  1845,  are  consequently  not  applicable  to  the  recovery  of  the  j£^ 
a  day  ;  and  that  that  sum  may  accordingly  be  sued  for  by  action  in 
the  High  Court. 

Action  set  down  in  the  special  paper  before  Wright  J.  upon  a  point 
of  law. 

The  action  was  brought  under  section  32  of  the  Huddersfield  Water 
Act,  1869,  for  the  sum  of  £']^^,  being  ;^5  a  day  for  156  days. 
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The  material  provisions  of  that  Act,  under  which  the  defendants  have        ^^^^ 

constructed  and  maintain  water  works,  are  as  follows  : —  Melthanf 

Section  2  incorporates,  inter  alia,   the    Waterworks   Clauses   Acts,  §P^??"^^j  ^' 
J      o^  !_•  •  •  •  •  t  ,     Huddersfield 

1847   and    1863,   subject   to    certain   provisions   not   material    to  the  Corporation. 

present  case. 

By  section  3,  it  is  provided  that  in  the  Act  and  the  Acts  incorporated 

therewith,  the  term  "court  of  competent  jurisdiction"  shall  have  effect 

as  if  the  debt  or  demand  with  respect  to  which  that  term  is  used  was  an 

ordinary  simple  contract  debt  and  not]  a  debt  or  demand  created  by 

tfatute. 

Sections   28  to  30  require  the  Corporation  to  deliver  into  certain 

streams  certain  quantities  of  compensation  water  per  minute  during 

certain  hours  on  every  working  day. 

Section  31  require  the  Corporation  to  construct  and  maintain  gauges 

for  measuring  the  compensation  water. 

Section  32  is  as  follows : — **  In  case  of  neglect  on  the  part  of  the 

Corporation  to  maintain  any  such  gauge  in  a  state  of  efficiency,  and  in 

case  of  any  other  neglect  by  or  in  consequence  of  which  any  of  the 

several  quantities  of  water  aforesaid  from  the  said  reservoirs  shall  not 

so  flow,   the  Corporation  shall  for  every  day  on  which  such  neglect 

occurs  forfeit  and  pay  to  the  occupiers  of  each  of  the  mills  and  works 

affected  thereby  (who  may  sue  for  and  recover  the  same)  the  sum  of  £^^ 

and  shall  in  addition  make   compensation  for  any  loss,  damage,    or 

injury  sustained  by  such  occupiers,  or  any  of  them,  in  respect  of  which 

such  penalties  are  an  insufficient  compensation,  and  such  occupiers     - 

may  respectively  from  lime  to  time  recover  such  compensation  with 

costs  from  the  Corporation  by  proceedings  in  any  Court  of  competent 

jurisdiction." 

By  virtue  of  section  85  of  the  Waterworks  Clauses  Act,  1847,  the 

clauses  of  the  Railways  Clauses  Consolidation  Act,  1845,  with  respect 

to  the  recovery  of  damages  not  specially  provided  for,  and  of  penalties, 

were  incorporated  with  the  Huddersfield  Water  Act,  1869,  as  is  explained 

in  the  judgment  of  Collins  MR.,  where  the  material  provisions  of  the 

Act  of  1845  are  sufficiently  referred  to. 

The  plaintiffs  alleged  that  there  had  been  neglect  on  the  part  of  the 

Corporation   whereby  the   statutory  (juantity  of  water  had  not  been 

delivered  on  156  days,  and  that  they  were  occupiers  of  mills  and  works 

affected  thereby,  and  they  brought  this  action  for  the  recovery  of  jQ^  a 

day  for  156  days  accordingly. 

The  defendants  by  their  defence  raised  the  contention  that  the  jQ^  a 

day  provided  for  by  section  32  of  the  Huddersfield  Water  Act,  1869, 

was  recoverable   before  justices  and  could   not  be  recovered  in  an 

action. 
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__????■ They  contended  that  the  j£s  was  a  penalty  and  that  the  provisions  of 

Melthazn  the  Railways  Clauses  Consolidation  Act,  1845,  above  referred  to,  which 

Huddaraldd  ^    Provide  for  the  recovery  of  penalties    before   justices,    consequently 
Corporation.        applied  to  it,  and  that  there  being  thus  a  special  mode  of  recovering  the 
;^5  a  day  provided,  an  action  would  not  lie  for  the  recovery  thereof. 

The  action  was  set  down  as  has  been  stated  for  the  determination  of 
this  point. 

Danckwerts,  K,C,^  i?.  W,  Harper^  and  Williams  for  the  defendants. 
Scott  Fox^  KX,,  and  Lowenthal  for  the  plaintiffs  were  not  called 
upon  to  argue. 

Wright  J.  I  cannot  see  that  there  is  any  foundation  for  the 
argument  that  has  been  addressed  to  me  here.  It  seems  to  me  that 
the  language  of  the  32nd  section  is  reasonably  plain.  I  do  not  know 
how  it  can  be  much  plainer.  It  says  this — that  the  parties  entitled  to 
these  penalties  may  sue  for  and  recover  the  same.  I  will  assume  that 
that  part  of  the  section  is  to  be  read  alone  without  reference  to  the  last 
clause  of  the  section.  It  appears  to  me  that  the  natural  meaning  of 
the  words,  "  may  sue  for  and  recover  the  same,"  is  "  may  sue  for  in  an 
action  and  recover  by  ordinary  proceedings." 

I  do  not  know  that  the  matter  is  susceptible  of  any  further  statement, 
because,  if  that  be  the  meaning  of  the  section,  then  the  incorporated 
sections  of  the  Railways  Clauses  Consolidation  Act,  1845,  do  not 
apply,  because  tliey  apply  only  when  the  recovery  is  not  otherwise 
provided  for.  The  exact  words  of  section  145  of  the  last-mentioned 
Act  are,  "  every  penalty  or  forfeiture  .  .  .  the  recovery  of  which  is  not 
otherwise  provided  for,  may  be  recovered  by  summary  proceeding 
before  two  justices."  It  seems  to  me  here  that  this  is  otherwise  pro- 
vided for.  Then  looking  at  the  last  words  of  section  32  of  the  Hud- 
dersfield  Water  Act,  1869,  it  seems  plain  that  the  additional  compensa- 
tion is  intended  to  be  made  recoverable  by  an  action,  because  it  says, 
"  may  respectively  from  time  to  time  recover  such  compensation  with 
costs  from  the  Corporation  by  proceedings  in  any  court  of  competent 
jurisdiction."  I  cannot  imagine  language  pointing  more  strongly  to  an 
ordinary  action  than  this,  and  that  construction  of  it  is  strengthened 
by  the  provision  in  section  3  that  in  the  Act  the  term  "  *  Court  of 
competent  jurisdiction  *  shall  have  effect  as  if  the  debt  or  demand  .  .  . 
was  an  ordinary  simple  contract  debt." 

I  cannot  think  there  is  any  doubt  about  it.  I  think  the  action  lies 
and  ought  to  be  determined. 

The  learned  judge  gave  judgment  for  the  plaintiffs  on  the  point 
accordingly,  and  gave  the  defendants  leave  to  appeal. 

The  defendants  appealed. 
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Datukwerts,  K,C.,  R,    W.  Harper  and  Davies    Williams  for  the  __}^__ 
appellants.  Mdtham 

&ott  Foxy  K.C.y  and  Lmventhal  for  the  respondents.  fl'^i^fiSS'  ^' 

Beaumont  v.   Huddersfidd   Corporation   (1902)   i    L.    G.    R.    118;  (juration. 
Adams  v.  BaiUy  (1887)  18  Q.  B.  D.  625 ;  56  L.  J.  Q.  B.  393  \  Lewis 
V.  Swansea  Corporation  (1887)  4  TYmes  L.  R.  122,  706  ;  and  Reg,  v. 
Fugei  {i^Zi)  8  Q.  B.  D.  151,  were  cited  in  the  course  of  the  argument. 

Collins  M.R,  This  is  an  appeal  from  a  decision  of  Wright  J.  on 
the  construction  of  the  32nd  section  of  the  Huddersfield  Water  Act, 
1869,  and  the  point  is  whether  that  section,  with  the  other  sections  from 
other  Statutes  which  are  incorporated  with  the  Act,  debars  a  person 
who  claims  the  benefit  of  the  section  from  pursuing  his  remedy  in  the 
superior  courts ;  in  other  words,  whether  the  relief,  if  I  may  call  it 
relief,  provided  to  the  individual  by  that  section,  is  a  penalty  and  a 
penalty  properly  so-called,  which  can  be  put  in  suit — I  use  the  word 
"suit"  deliberately  — only  before  justices,  or  whether  it  is,  in  point  of 
fact,  provision  for  compensation  which  can  be  put  in  suit  in  the  superior 
courts  or  the  civil  courts. 

Now  the  section  runs  thus :  [His  Lordship  read  the  section,  and 
continued : — ]  The  argument  for  the  appellants  is  very  shortly  this : — The 
Waterworks  Clauses  Act,  1847  (which  is  incorporated  with  this  local 
Act,  under  the  heading  "  With  respect  to  the  recovery  of  damages  not 
specially  provided  for  " — that  is,  by  the  special  Act — **  and  of  penalties, 
and  to  the  determination  of  any  other  matter  referred  to  justices  or  to 
the  sheriff,  be  it  enacted  as  follows"),  contains  in  section  85  the  following 
provision  : — "  If  the  waterworks  be  in  England  or  Ireland,  the  clauses 
of  the  Railways  Clauses  Consolidation  Act,  1845,  with  respect  to  the 
recovery  of  damages  not  specially  provided  for,  and  of  penalties,  and  to 
the  determination  of  any  other  matter  referred  to  justices,  shall  be 
incorporated  with  this  and  the  special  Act."  The  material  words  there 
are  "and  of  penalties,"  because  the  recovery  of  damages  is  specially 
provided  for,  therefore  what  we  have  to  consider  upon  that  is  penalties. 
Now  I  come  to  the  words  of  the  Railways  Clauses  Consolidation  Act, 
1845,  which  by  this  means  are  introduced  into  the  special  Act. 
Section  145  is :  "  Every  penalty  or  forfeiture  imposed  by  this  or  the 
special  Act,  or  by  any  bye-law  made  in  pursuance  thereof,  the 
recovery  of  which  is  not  otherwise  provided  for,  may  be  recovered 
by  summary  proceeding  before  two  justices."  The  effect  of  that  is  that 
"may"  is  really  equivalent  to  "must,"  because  if  there  is  special 
machinery  applied  by  a  statute,  it  has  the  effect — upon  authorities  which 
have  been  cited  and  which  I  need  not  refer  to  again — of  ousting  any 
other  remedy.     The  remedy  must  be  sought  where  the  statute  has  given 
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1906.        it  and  not  elsewhere.     So  it  stands  now,  up  to  this  point  in  the  dis- 
Meltham  cussion,  that  if  the   subject-matter    of  this  claim   is  a  penalty  or  a 

Spinning  Oo.  z^.  forfeiture  within  the  meaning  of  section  145  of  the  Railways  Clauses 
OoiwS^om  Consolidation  Act,  1845— if  the  particular  class  of  remedy  to  which 
section  32  of  the  special  Act  is  addressed  is  the  same  thing  as  that 
which  is  described  as  a  penalty  or  forfeiture  in  section  145,  then 
the  remedy  must  be  sought  in  the  manner  provided  by  the  Railways 
Clauses  Consolidation  Act,  that  is,  before  two  justices. 

Now  a  broad  distinction  has  been  laid  down  in  cases  dealing  with 
this  subject-matter  between  that  which  is  in  its  nature  strictly  a  penalty 
and  that  which  is  in  its  nature  compensation.  There  are  some  classes 
of  cases  which  appear  to  be  on  the  borderline  between  the  two,//-/w4 
facie^  but  the  governing  factor  in  distinguishing  one  from  the  other  is, 
whether  or  not  it  is  punishment  to  the  wrong  doer  or  a  compensation 
to  the  person  who  has  suffered.  If  the  main  factor  in  the  matter  is 
compensation  to  the  person  who  has  suffered,  that  takes  it  out  of  the 
category  of  penalty,  strictly  so-called,  although  the  word  "  penalty  "  is 
often  very  loosely  used  so  as  to  embrace  either  one  or  the  other. 

Now  we  address  ourselves  to  this  case  in  the  light  of  the  case  ot 
Beauffiontw  Huddersfield  Corporation  (1^02)  i  L.  G.  R.  11 8,  an  authority 
of  this  Court — I  am  bound  to  say  one  arrived  at  without  the  advantage 
of  the  very  able  argument  addressed  to  us  by  Mr.  Danckwerts  to-day 
in  this  case — but  that  decision  is  binding  upon  us,  although  it  does 
happen  to  be  our  own  decision,  and  therefore,  we  must  follow  it  here 
whether  it  was  right  or  wrong.  It  is,  I  think,  decisive  to  this  extent  in 
this  case,  that  the  particular  class  of  remedy  dealt  with  by  section  32  is 
a  remedy  in  the  nature  of  compensation  and  not  penalty  properly  so- 
called.  I  need  not  go  through  the  reasoning  upon  which  the  Court  in 
that  case  arrived  at  that  conclusion,  but  we  were  certainly  satisfied  at 
the  time,  that  the  section  in  terms  provides  for  that  which  is  called  a 
penalty  being  part  payment  of  compensation.  It  is  not  a  provision 
for  a  punishment  first,  with  the  additional  right  to  all  the  damages 
afterwards,  but  if  the  damages  afterwards  are  sought  for  in  addition, 
credit  must  be  given  for  the  amount  paid,  which  is,  therefore,  not 
paid  strictly  as  a  punishment  by  the  offender,  but  as  part  com- 
pensation to  the  person  complaining.  The  wording  of  the  section, 
I  think,  makes  it  impossible  to  put  any  other  construction  upon  it. 
The  point  then  is  narrowed  to  this.  This  particular  class  of 
remedy  being  on  the  compensation  side,  and  not  on  the  punitive 
side,  what  is  the  effect  of  the  introduction  of  the  Railways  Clauses  Con- 
solidation Act  into  the  discussion  ?  That  depends  upon  whether  that 
which  is  called  a  penalty  in  the  Railways  Clauses  Act  and  which  can 
be  put  in  suit  only  before  the  statutory  tribunal  alluded  to   in   that 
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Act,  namely,  the  justices,  was  meant  to  embrace  something  that  was  _  _^?^_ 
not,  strictly  speaking,  a  penalty,  but  was  compensation  rather  than  a  Meliham 
penalty.  Now  I  think  we  get  from  section  145  of  the  Raihvays  Clauses  S^^]^^?J'  ^' 
Consolidation  Act  itself,  and  from  the  context  in  which  it  is  introduced,  Oorporation. 
a  dear  indication  that  what  it  was  dealing  with  was  penalty  in  the 
proper  sense — that  is  a  punishment  for  an  offence.  The  words  are 
**  penalty  or  forfeiture,"  and  though  it  is  perfectly  true  that  these  words, 
c?en  in  an  Act  of  Parliament,  are  capable  of  being  used — or  misused — in 
an  ambiguous  sense,  still  credit  may  occasionally  be  given  to  an  Act  of 
Parliament  for  using  a  word  in  its  proper  sense,  and  I  think  in  this 
section  the  words  "  penalty  or  forfeiture  "  do  seem  to  have  been  used  in 
what  I  call  their  proper  sense,  that  is,  in  the  strict  sense ;  and  I  think 
that  is  supported  by  the  provisions  that  follow ;  necessarily  punitive 
incidents  quite,  as  distinguished  from  compensatory  incidents.  [His 
Lordship  referred  to  sections  146  and  147  of  the  Act,  which  are  now 
repealed,  and  continued  : — ]  These  are  all  punitive  provisions  and  it 
seems  to  me  that  that  is  a  class  of  provision  which  is  introduced,  by  the 
process  I  have  gone  through,  into  the  special  Act  and  which  is  to  meet 
the  emergency  in  case  there  be  no  special  provision  in  the  Act  already 
dealing  with  it.  It  seems  to  me  the  emergency  in  this  case  is  dealt 
with  by  the  Act  itself  without  having  recourse  to  the  punitive  procedure 
lo  which  I  have  just  referred,  because  I  think,  as  I  have  already  said, 
that  on  the  face  of  this  Act  it  is,  in  the  main  and  in  substance  and 
intention,  a  provision  for  compensation,  though  there  are,  I  agree, 
introduced  into  it  the  words  "  forfeit "  and  "  penalty."  Where  the 
context  imperiously  demands  it,  one  must  give  some  latitude  to  the 
word  "  penalty,"  and  it  may  be  to  that  word  "  forfeiture  ; "  but  it  seems 
to  me  that  that  latitude  is  not  demanded  by  the  Railways  Clauses  Con- 
solidation Act  and  its  context,  but  that  the  context  that  I  have  referred 
to  does  point  distinctly  to  something  having  a  punitive  character, 
whereas  the  words  themselves,  in  this  32  nd  section,  show,  as  this  Court 
has  decided,  that  it  is  not  mainly  punitive,  if  it  be  punitive  at  all,  really, 
but  compensatory,  and  that  the  reason  why  the  smaller  amount  of 
j£s  is  loosely  called  a  penalty  is,  that  it  is  assumed,  and  it  is  in  the 
public  interest  that  it  should  be  assumed,  that  damages  to  at  least  the 
amount  of  j£s  ^^^  done,  which  may  very  well  be  imposed  whether 
there  is  direct  proof  of  damage  or  not.  That  is  a  matter  of  public 
convenience,  but  wherever  the  compensation  may  exceed  that 
amount,  then  credit  must  be  given  for  the  ;^s  ^^^  ^^^  compensation 
sued  for  in  the  ordinary  way,  and  it  certainly  would  be  very  undesirable 
that  a  person  should  have  to  go  to  the  criminal  court  for  j£$  and  then 
bring  the  remainder  of  his  claim,  which  might  only  be  j£i  in  a  civil 
court. 
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^^Q^ Notwithstanding  the  very  clear  and  able  argument  we  have  had  from 

Meltham  Mr.  Danckwerts  in  this  case,  it  seems  to  me  that  Mr.  Justice  Wright's 

SpiJjiDg  Oo.  V.    opinion  was  correct  and  that  this  appeal  must  be  dismissed. 

GorporatioD. 

Cozens,  Hardy  L. J.  I  agree,  and  for  the  same  reasons.     If  section 
32  had  stopped  in  the  middle  with  the  words  ";^5,"  I  should  have  felt 
considerable  difficulty.     I  am  not  sure  that  I  should  have  been  as  clear 
as  Mr.  Justice  Wright  was  that   the  words   "  who  may  sue   for   and 
recover  the  same "  are  sufficient  to  prevent  the  £s  t)eing  a  penalty 
strictly  so  called,  which  could  only  be  recovered  before  the  justices,  but 
the  latter  part  of  the  section  removes  my  difficulty.     It  treats  the  j£s 
as  compensation ;  it  contemplates  that  it  may  be,  in  the  language  of 
the  section,  insufficient  compensation,  and   it  says  that  the  occupier 
may  recover  such  compensation  in  any  court  of  competent  jurisdiction. 
"  Such  compensation  "  does  not  mean,  as  it  seems  to  me,  the  excess 
beyond    the    ^s-     I^    means   the  full    compensation   to  which   the 
occupier  is  entitled  under  the  express  provisions  of  tlie  section.     But 
whatever   my   own   view   might   be,   the   decision   of  this    Court    in 
Beaumont  v.  Huddersfield  Corporation  (1902),    i    L.   G.    R.    118,    is 
really,   I   think,   decisive.     The   Master   of  the   Rolls,  in   that   case, 
dealing  with  this  very  section  says,  "  It  has  in  it  specific  conditions  for 
giving  to  each  individual  in  the  most  distinct  terms  the  right  to  what 
is  in  a  sense  a  penalty,  but  is  really  liquidated  damages,  which  are  not 
provided  for  apart  from  ordinary  damages,  as  in  the  Swansea  case,"  ue.^   ' 
Lewis  V.  Swansea  Corporation  (1887),  4  Times  L.  R.    122,  706;    and 
Romer  L.  J.,  dealing  with  this  very  section,  says  :  "  The  ;;^5  it  is  to  be 
pointed  out,  given  to  the  occupier  is,  as  appears  from  the  section  itself 
not  a  pure  penalty ;  it  is  what  may  be  called  a  compensation  penalty. 
It  is  in  the  nature  of  compensation.     Remark  the  words  in  the  section, 
I  in  respect  of  which  such  penalties  are  an  insufficient  compensation,* 
which  show  the  nature  of  these  so-called  penalties.     It  is  quite  reason- 
able for  the  Legislature  to  say  that  if  such  neglect  as  is  mentioned  in  the 
section  is  established,  it  shall  be  taken  as  against  the  Corporation  that  the 
occupier  of  each  mill  affected  has  at  least  suffered  thereby  damage  to 
the  extent  of  £$,  without  those  occupiers  being  put  to  the  expense  of 
proving  the  exact  amount  of  damage;  and  that  is  what  I  think,  in  effect, 
the  Legislature  has  done  under  section  32."     It  seems    to  me  that 
the  Court  of  Appeal,  in  the  Beaumont  case,  did  really  decide  that  this 
;^5  was  not  a  penalty  properly  so  called  to  which  the  machinery  afforded 
by  the   Railway  Clauses   Consolidation   Act  would   apply,   and  that, 
therefore,  the  plaintiffs  are  not  limited  to  an  application  for  penalties 
before  justices. 

Appeal  dismissed  with  costs. 
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ELY  BREWERY  CO.  v.  PONTYPRIDD  URBAN  DISTRICT  COUNCIL. 

HlfiThways— NefiTlUrenoe  — Retolntn^r  wall  built  by  local  authority— 
Flood  eauaed  by  iMrponsfUl  act  of  thipd  i>apty- Liability  of  loeal 
authority. 

The  plaintiffs  7vere  the  owners  of  a  house  adjoining  the  Y.  Roadj 
within  the  district  of  the  defendants.  There  was  a  channel  at  the 
side  of  this  mad  for  the  purpose  of  carrying  off  surface  ivater  from 
the  road.  On  a  certain  occasion^  after  a  heavy  rain,  the  water 
cominz  down  this  channel  broke  through  it,  and  forced  its  way  into 
the  cellar  of  the  plaintiffs^  house,  thereby  doing  damage.  The 
plaintiffs  alleged  that  the  damage  occurred  o^ving  to  a  retaining  wall 
which  the  defendants  had  built  on  the  Y.  Road  when  raising  the  level 
of  another  street  running  into  it,  their  contention  being  that  it  might 
have  been  anticipated  that  on  occasions  water  would  be  diverted  on  to 
their  land  by  the  way  in  which  the  wall  was  placed.  On  the  facts 
found  by  the  judge  at  the  trial  the  wall  in  no  tvay  interfered  with 
the  ordinary  flow  of  water  do7vn  the  channel,  even  when  caused  by 
heavy  rain,  but  the  flood  on  the  day  in  question  7vas  caused  by  water 
running  into  the  channel  owing  to  the  wrongful  act  of  the  owners  of 
adjoining  land  in  allowing  a  conduit  on  their  land  to  become  blocked. 

Held,  affirming  the  decision  of  Bruce  J,,  that  the  defendants  were 
not  liable  for  the  damage  to  the  plaintiffs*  house,  there  being  no 
negligence  on  their  part  in  not  building  ilieir  retaining  wall  in  such  a 
ivay  as  to  prevent  its  interfering  with  an  unusual  flow  of  water  caused 
by  the  ivrongful  act  of  other  persons. 

Appeal  from  a  decision  of  Bruce  J. 

The  plaintiffs  were  the  owners  of  a  public-house  on  the  north  side  of 
a  road  called  Ynysgyfilon  Road,  within  the  district  of  the  defendant 
Council.  The  road  was  on  the  slope  of  a  hill.  There  was  a  channel 
on  the  north  side  of  this  road  for  the  purpose  of  carrying  off  surface 
water  flowing  over  the  road.  A  street  called  Morgan  Street,  over  which 
the  defendant  Council  also  exercised  control,  led  into  Ynysgyfilon 
Road  upon  the  south  side  of  it  at  a  point  higher  in  level  than  the 
plaintiffs'  public-house. 

In  March,  1898,  the  defendants  raised  the  level  of  Morgan  Street  by 
building  a  retaining  wall  on  Ynysgyfilon  Road.  The  plaintiffs  alleged 
that  the  defendants  built  the  retaining  wall  negligently  and  wrongfully 
in  such  a  manner  as  to  stop  up  a  channel  which  they  said  then  existed 
on  the  south  side  of  Ynysgyfilon  Road,  and  so  to  divert  all  the  surface 
water  from  that  channel,  and  cause  it  to  flow  along  the  channel  on  the 
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north  side ;    that  that  channel  was  not  sufficient  to  carry  off  the  vihole 


1008. 


of  the  surface  water  ;    that  on  or  about  December  7,  1901,  the  water  Hy  Breweiy  Co. 
broke  up  and  washed  away  part  of  the  channel  and  forced  its  way  under  ^-  P<>J*^ndd 
the  foundations  of  the  plaintiffs'  public-house  and  into  the  cellar  thereof  Qo^qL 
and  thereby  did  damage ;  that  at  various  times  since  December  7,  1901, 
the  defendants  had  endeavoured  to  divert  the  water  from  the  channel 
on  the  north  side  of  the  road  to  the  south  side  by  means  of  a  wooden 
shute,  and   afterwards  by   an  iron  pipe,   but  had  neglected   to  keep 
the  shute  and  pipe  free  from  silt,  so  that  the  water  continued  to  flow 
along  the  channel   on   the   north   side   of  the  road,  and   on  various 
occasions  in  1902  forced  its  way  under  the  foundations  of  the  public- 
house.     The  plaintiffs  claimed  damages  and  an  injunction. 

The  defendants  alleged  that  any  damage  which  the  plaintiffs  might 
have  sustained  was  due  to  vis  major^  and  to  circumstances  over  which 
they  had  no  control,  and  for  which  they  were  net  responsible ;  that  a 
violent  storm  broke  over  the  district  at  the  date  mentioned  and  flooded 
an  old  watercourse  on  private  property  above  Ynysgyfilon  Road,  over 
which  the  defendants  had  no  control,  and  which  at  the  date  in  question 
had  been  wrongfully  allowed  by  those  responsible  to  become  blocked,  so 
that  an  unwonted  flood  of  water  burst  on  to  the  road  and  broke  up  the 
channel ;  that  they  repaired  the  roadway  and  channel  with  all  due 
speed,  and  that  the  wooden  shute  was  only  used  by  them  to  divert  the 
water  from  the  damaged  place  while  doing  so.  The  iron  pipe  was  put 
to  prevent  recurrence  of  the  danger. 

The  action  was  brought  in  the  Chancery  Division,  and  tried  by 
Bruce  J.  without  a  jury  at  Cardiff.  He  came  to  the  conclusion  on  the 
evidence  that  there  was  always  a  channel  on  the  north  side  of  the  road, 
but  he  was  not  satisfied  that  there  ^as  a  channel  on  the  south  side. 
He  th<.ught  the  evidence  established  that  i)rior  to  the  building  of  the 
retaining  wall  there  was  a  kerb  running  across  the  Ynysgyfilon  Road 
very  much  in  the  same  position  as  the  retaining  wall,  and  that  the 
building  of  the  retaining  wall  did  not  alter  the  flow  of  the  water  or 
cause  any  mischief  to  the  plaintiffs,  because  the  flow  was  always  sub- 
stantially down  the  channel  on  the  north  side,  and  the  complaint  of  the 
plaintiffs  as  to  the  diversion  of  the  flow  of  water  was  not  substantiated  \ 
and  that  the  flood  on  the  day  in  question  was  caused  by  the  guUey  on 
private  property  being  stopped  up,  but  for  that  the  defendants  were  not 
answerable.  He  continued  :  "  Mr.  S.  T.  Evans  contended  that,  at  all 
events,  when  the  damage  was  done  the  defendants,  the  Urban  District 
Council,  ought  to  have  repaired  the  damage,  even  if  they  were  not 
responsible  for  it.  He  says  when  the  damage  was  done,  and  the 
channel  on  the  north  side  was  injured  by  the  flood,  they  ought  to  have 
exerdsed  vigilance  in  repairing  it.     I  was  for  some  time  impressed  with 
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I90a        that    argument.      The  delay   between    the   7th   December    and    the 

By  Brewery  Oo.  24th  March  seemed  to  me  to  be  a  long  time  for  remedying  the  defects. 

DhM^^fr^^t     ^^^  I  ^^^"^  ^^®  defendants,  as  an  Urban  District  Council,  cannot  be 

OonaciL  responsible  for  an  act  of  non-feasance.     It  is  said  that  they  can  be 

rendered  liable  for  an  act  of   misfeasance  in  placing  the  iron   pipe^ 

because  the  iron  pipe  was   an   unsatisfactory   way  of  repairing  the 

damage.     I  cannot  agree  with  that  view.     I  think  the  iron  pipe  was 

sufficient  to  prevent  the  water  flowing  into  the  plaintiffs'  premises,  and 

after  the  iron  pipe  was  put  there  there  was  a  substantial  stoppage  of  any 

water  flowing  into  the  plaintiffs*  premises.     The  iron  pipe,  I  think,  was 

sufficient  to  carry  water  flowing  down  the  north  side  of  the  Ynysgyfilon 

Road  clear  of  the  plaintiffs'  premises.     Therefore,  in  the  result,  I  must 

give  judgment  for  the  defendants." 

The  plaintiffs  appealed. 

Astbury^  K.C.^  S,  T.  Evans^  K,C.^  andy.  Sankey  for  the  appellants. 
Putting  the  retaining  wall  on  the  road  was  in  itself  a  thing  which  might 
cause  damage,  and  the  Council  did  it  at  their  peril.  They  would  be 
liable  for  any  damage  resulting  therefrom,  though  the  immediate  cause 
of  the  damage  was  no  act  of  theirs. 

An  act  of  omission  by  a  local  authority  may  amount  to  an  act  of 
commission — a  misfeasance.  If  a  local  authority  make  a  drain,  and 
then  neglect  to  keep  it  in  repair,  and  in  consequence  damage  results, 
they  would  be  liable  for  the  damage  :  Bathursi  Borough  v.  Macpherson 
(1879)  4  App.  Cas.  256;  48  L.  J.  P.  C.  61 ;  Dent  v.  Bournemouth 
Corporation  (1897)  66  L.  J.  Q.  B.  395. 

Abel  Thomas^  K.Cy  and  Benson  for  the  defendant  Urban  District 
Council.     Upon  the  facts  as  found  by  him  Bruce  J.  was  right. 

Astbury,  K,  C,  replied. 

Vaughan  Williams  L.J.  In  my  judgment  Bruce  J.  was  perfectly 
right.  His  findings  upon  the  questions  of  fact  are  apparently  not 
seriously  disputed,  and  the  question  comes  to  be  a  question  of  law.  We 
heard  something  at  first  as  to  what  was  the  liability  of  a  highway  autho- 
rity qua  highway  authority.  There  is  no  dispute  about  that.  They  are 
not  responsible  for  acts  of  omission  of  their  duty  as  a  highway  authority, 
and  we  need  not  trouble  about  that.  Then  it  is  equally  not  in  dispute 
that  they  are  responsible  for  acts  of  misfeasance,  not  because  they  are  a 
local  authority,  but  because  the  fact  that  they  are  a  local  authority  does 
not  relieve  them  from  liability  for  acts  of  misfeasance  which  would  be 
incurred  by  people  other  than  a  local  authority. 

That  being  the  state  of  things,  what  is  the  position  of  this  local 
authority  ?     As  regards  the  persons  using  the  road,  it  they  do  anything 
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on  the  road  that  would  constitute  a  nuisance  to  those  using  it,  they  ^^^^ 
would  be  liable  for  that  misfeasance.  But  that  proposition  is  not  very  Hy  Brewery  Oo. 
material  here  really,  because  the  plaintiffs  are  not  people  who  are  using  S'J^SS^?^ 
the  road,  and  they,  therefore,  cannot  rely  upon  the  breach  of  any  duty  OounciL 
by  the  owners  or  those  in  control  of  the  road  towards  the  public  in 
general  for  the  purpose  of  establishing  this  misfeasance.  That  being  so, 
»e  have  really  to  look  at  this  case  just  as  if  ihe  local  authority  had  been 
the  owners  of  or  had  the  control  of  a  piece  of  land  as  private 
individuals.  What  are  the  facts  of  the  case  ?  There  is  a  sloping  piece 
of  land  down  which  water  has  flowed  from  the  mountains,  and  has 
flowed,  to  a  certain  extent,  through  a  defined  channel,  a  channel 
defined  by  edging-stones.  The  local  authority  built  this  retaining  wall, 
and  it  is  suggested  that  the  result  of  building  it  was  to  throw  the  water 
which  previously  flowed  safely  down  this  hill  or  down  this  channel  on 
to  the  plaintiffs'  land.  If  that  had  been  so,  I  do  not  suppose  that  any- 
body would  have  questioned  that  there  was  good  cause  of  action  against 
the  local  authority ;  but  Bruce  J.  has  found  to  the  contrary.  What  he 
has  found  is  that  there  was  a  largely  increased  flow  of  water  down  this 
hill,  and  that  that  was  caused,  not  by  the  water  which  ordinarily  flowed 
down  the  hill  from  the  mountains,  but  by  the  introduction  of  a  flow  of 
water  which  did  not  ordinarily  flow  that  way,  and  that  the  introduction 
of  that  flow  of  water  was  caused,  and  wholly  caused,  by  the  wrongful 
act  of  those  who  obstructed  a  conduit  which  carried  away  water  from 
another  part  of  the  land,  and  the  result  of  that  obstruction  was  that  this 
water  was  sent  down  an  unusual  course,  that  is  to  say,  the  course  of  this 
street  where  the  retaining  wall  was. 

It  is  said  that  notwithstanding  those  findings  the  local  authority  are 
responsible.  I  am  of  opinion  that  they  are  not  responsible.  It  is 
conceded  that  this  is  not  a  case  in  which  the  mere  building  of  the  wall 
was  wrongful.  It  is  conceded  that  this  is  not  a  case  falling  within  the 
doctrine  oi  Fletcher  v.  Rylands  (1866,  1868)  L.  R.  i  Ex.  265  ;  3  H.  L. 
330;  35  L.  J.  Ex.  154;  37  /<^.  161,  and  therefore  we  have  to  see  what 
was  the  duty  of  the  defendants  in  respect  of  this  retaining  wall  which  they 
built  Nobody  says  that  the  retaining  wall  was  built  for  the  purpose  of 
diverting  the  water  and  throwing  it  on  to  the  neighbours*  ground ;  but 
it  is  said  really  that  it  was  negligently  built  (because  that  is  what  it 
comes  to),  in  such  a  way  that  it  might  be  anticipated  that  the  water 
would  from  time  to  time,  or  occasionally,  flow  on  to  the  neighbours' 
land.  I  agree  that  that  would  be  wrong.  You  have  no  right  so  to 
build  a  wall  that  if  there  happens  to  be  a  heavy  rainfall  or  a  heavy  flood 
your  neighbour's  premises  will  be  flooded  by  reason  of  the  wall  which 
jou  have  put  up.  But  that  is  not  so  in  this  case.  On  the  facts  of  this 
case  the  wall  in  no  way  interfered  with  the  ordinary  flow  of  water  down 
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^OO^    _  this  hill,  nor  even  with  the  heavy  flow  of  water  down  this  street  when 

Bly  Brewery  Co.  the  heavy  flow  was  caused  merely  by  heavy  rains.     The  extra  flow  of 

n  K*^tG2wil     water  here  was  caused  entirely  by  the  wrongful  act  of  other  people  in 

Council.  allowing  the  conduit  to  which  I  have  referred  to  be  blocked,  and  so 

throwing  the  water  down  this  street  instead  of  down  the  conduit. 

In  my  judgment,  it  was  no  negligence  of  the  defendants  not  so  to 
build  their  retaining  wall  as  to  prevent  its  interfering  with  an  unusual 
flow  of  water  down  this  street,  caused  by  the  wrongful  introduction  of 
water  on  this  part  of  the  hill.  In  my  judgment,  the  defendants  are  no 
more  liable  than  they  would  have  been  if  the  same  persons,  the  same 
strangers,  who  obstructed  the  conduit,  and  thus  threw  a  flood  of  water 
down  Ynysgyfilon  Road,  had,  instead  of  doing  that,  taken  an  engine- 
hose  and  thrown  the  water,  either  the  water  from  the  conduit  or  the 
water  from  anywhere  else,  behind  this  wall.  In  my  judgment,  the 
defendants  were  guilty  of  no  sort  of  negligence  in  building  a  wall  which 
could  only  produce  evil  results  to  the  adjoining  land  in  a  case  which 
they  were  not  bound  in  any  way  to  anticipate  would  arise.  I  think  the 
judgment  of  Bruce  J.  was  quite  right. 

'  RoMER  LJ.  I  agree.  I  need  only  say  that  on  the  evidence  I  do 
not  see  my  way  to  differ  from  the  findings  of  fact  of  Bruce  J.,  and  upon 
those  findings  of  fact  I  am  clear  that  there  is  no  cause  of  action  against 
the  defendants  in  this  case. 

Stirling  L.J.  I  also  agree  for  the  reasons  in  substance  which  have 
been  given  by  my  brother,  and  I  do  not  think  I  can  usefully  add  any- 
thing to  them. 

Appeal  dismissed. 
Solicitors  for  the  plaintiffs — Peacock  and  Goddard,  for  Macintosh, 
Dixon,  &  Co.,  Cardiff: 

Solicitors  for  the  defendants — Gibson 'and  Weldon,  for  J.  Colenso 
Jones,  Pontypridd. 
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CHESTERFIELD  RURAL  DISTRICT  COUNCIL  v,  NEWTON.  Oaol^2S. 

Highway B— Bxtpaopdlnaiy  tpafflo— Reoovery  of  expenses— Costs  of 
aetlon  In  Hl^h  Coupt— Less  than  £260  peooveped  —  Hlfirhways 
and  Locomotives  (Amendment)  Aet,  1878  (41  6c  42  VIot.  o.  77),  s. 
28-Looomotlves  Act,  1808  (61  6c  62  VIot.  o.  29X  s.  12  CU  ay. 

A  highway  authority  brought  an  action  in  the  High  Court  to 
rtcovtr  expenses  incurred  by  reason  of  extraordinary  traffic.  The 
clainiy  7vhich  was  in  accordance  with  the  surveyor's  certificate,  was 
for  more  than  ^250,  but  the  verdict  of  the  jury  was  for  ;^6o,  and 
judgment  was  entered  for  that  amount  with  costs. 

Held,  that  under  section  12  {\,  a)  of  the  Locomotives  Act,  1898 
{which  provides  that  such  expenses  "  may  be  reco7}ered  if  not  exceeding 
^^250  in  the  county  court,  and  if  exceeding  that  sum  in  the  High 
Court*'),  the  action,  inasmuch  as  the  plaintiffs'  right  to  bring  it  was 
based  on  their  surveyor's  certificate,  was  rightly  brought  in  the  High 
Courts  and  that  the  plaintiffs  were  entitled  to  have  their  costs  taxed 
on  the  High  Court  scale. 

Appeal  by  the  defendant  Newton  against  an  order  made  by 
Walton  J.  at  chambers. 

The  action  was  brought  by  the  plaintiflFs,  as  the  highway  authority 
for  their  district,  in  the  High  Court  against  three  defendants  to  recover 
;^732  for  expenses  certified  by  the  plaintiffs'  surveyor  to  have  been 
incurred  by  them  in  the  repair  of  a  highway  by  reason  of  damage 
caused  thereto  by  extraordinary  traffic,  for  which  the  defendants  were 
responsible. 

In  the  statement  of  claim  the  sum  of  £fi^^  13s.  5d.  was  claimed 
against  the  defendant  Newton  and  the  balance  from  the  two  other 
defendants.  These  two  defendants  settled  with  the  plaintifiPs,  and 
the  action  proceeded  against  Newton  alone. 

The  action  was  tried  before  Ridley  J.  and  a  jury  at  Derby,  and 
the  jury  found  for  the  plaintiffs,  assessing  the  total  expense  due  to 
extraordinary  traffic  over  the  highway  at  ;£i2o.  It  was  admitted 
that  there  had  been  other  extraordinary  traffic  over  the  road  besides 
that  for  which  the  defendant  Newton  was  responsible,  and  it  was 
agreed  that  he  should  be  liable  for  only  half  the  sum  that  might  be 
found  due  by  the  jury.  The  learned  judge  accordingly  entered 
judgment  for  the  plaintiffs  against  Newton  for  £fio,  with  costs,  stating 
that  if  it  were  necessary,  and  if  he  had  the  power,  he  would  certify 
that  the  case  was  one  that  was  properly  brought  in  the  High  Court. 
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The  appeal  was  argued  on  the  hypothesis  that  the  learned  judge  had 
in  fact  given  such  certificate. 

On  the  taxation  of  the  plaintiffs'  costs,  the  Master  held  that  they 
should  be  taxed  on  the  High  Court  scale,  and  his  decision  was 
affirmed  by  Walton  J. 

The  defendant  Newton  appealed. 

Bonner  {Hugo  Youngy  K.C.,  with  him)  for  the  defendant  Newton. 
The  plaintiffs  are  not  entitled  to  costs  on  the  High  Cooirt  scale. 
By  section  12  (i,  a)  of  the  Locomotives  Act,  1898,  expenses  occasioned 
by  extraordinar)'  traffic  "  shall  cease  to  be  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceeding  two  hundred  and 
fifty  pounds  in  the  county  court,  and  if  exceeding  that  sum  in  the 
High  Court"  The  word  "  may  "  in  this  clause  should  be  read  as 
equivalent  to  "  must,"  and  the  clause  is  therefore  an  express  statutory 
provision  giving  the  county  court  exclusive  jurisdiction  in  these  cases 
up  to  ;£25o.  The  true  test  of  jurisdiction  is  the  amount  recovered, 
not  the  amount  claimed:  Solomon  v.  Mulliner,  1901,  i  K.  B.  76; 
70  L.  J.  K.  B.  165.  The  amount  recovered  was  but  j£6o,  and  the 
plaintiffs,  although  they  brought  the  action  in  the  High  Court,  cannot 
be  in  a  better  position  as  to  costs  than  if  the  action  had  been  brought 
in  the  county  court.  Ridley  J.  had  no  power  to  give  a  certificate 
that  the  action  was  properly  brought  in  the  High  Court,  because 
section  116  of  the  County  Courts  Act,  1888,  does  not  apply.  That 
section  refers  only  to  actions  founded  on  contract  or  tort.  The  present 
action  is  certainly  not  founded  on  contract ;  and  it  is  not  founded  on 
tort  either,  for  the  use  of  the  highway  was  lawful,  the  object  of  the 
statute  being  not  to  prohibit  extraordinary  traffic,  but  merely  to  give 
the  highway  authority  a  statutory  right  to  recover  the  expenses  from 
the  person  responsible  for  the  traffic :  Hill  v.  Thomas,  1 893,  2  Q.  B. 
333;  62  L.  J.  M.  C.  161. 

The  case  does  not  come  within  the  provisions  of  section  5  of  the 
Judicature  Act,  1890,  giving  a  discretion  as  to  costs  to  the  Court  or 
a  judge,  because  that  section  excepts  the  case  of  express  provisions 
in  any  statute,  and  here  there  is  an  express  provision  that  the  action 
must  be  brought  in  the  county  court 

[He  also  cited  Cooper  v.  Sireeter  (1889)  60  L.  T.  95.] 

Etheringion  Smith  and  T,  H.  Walker  for  the  plaintiffs.  Judgment 
was  obtained  by  the  plaintiffs  for  ;£6o,  "with  costs."  There  is  no 
appeal  against  that  judgment,  which  therefore  stands,  and  the  only 
question  is  as  to  the  scale  on  which  the  costs  are  to  be  taxed.  The 
action  having  been  tried  by  a  jury.  Order  LXV.,  r.  i,  decides  the 
question,  and  entitles  the  plaintiffs  to  costs  on  the  High  Court  scaJe, 
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unless  depri\'ed  by  an  order  of  the  judge  for  "  good  cause " ;  and 
no  such  order  was  made.     If  Ordfer  LXV.,  r.  i,  does  not  apply,  the  Chesterfield 
case  falls  within  section  5  of  the  Judicature  Act,  1890,  by  which  the  Rural  District 
judge  is  empowered  in  his  discretion  to  allow  costs  on  the  High  Court  Newton.^ 
scale  unless  there  is  some  statute  or  rule  of  court  to  the  contrary. 

Apart  from  express  legislation,  the  fact  that  the  plaintiffs  might, 
as  it  turned  out,  have  recovered  in-  the  county  court  the  amount 
awarded  cannot  aflFect  the  question  of  costs;  and  the  Locomotives 
Act,  1898,  is  silent  as  to  costs.  As  to  section  116  of  the  County 
Courts  Act,  1888,  even  assuming  that  the  action  was  founded  on 
tort,  the  amount  recovered  was  beyond  the  limit  specified  in  the 
section,  so  that  no  certificate  was  necessary  to  give  the  plaintiffs  a 
right  to  High  Court  costs,  and,  moreover,  the  judge  in  fact  gave 
a  certificate.  There  is  no  substance  in  the  contention  that  the  action 
was  one  that  could  or  should  have  been  brought  in  the  county  court. 
The  plaintiffs  had  no  alternative  but  to  claim  on  the  writ  the  amount 
certified  by  their  surveyor.  They  could  not  have  abandoned  part  of 
those  expenses  and  sued  for  ;£25o  only  in  the  county  court.  A 
public  authority  is  not  like  a  private  individual  dominus  litis  in  the 
sense  that  he  can  waive  part  of  his  claim  against  the  defendant. 

Bonner  replied. 

Collins  M.R.     I   think  this  appeal  fails.     The  question  for  dis- 
cussion arises  in  this  way.     The  action  was  brought  by  the  highway 
authorit}  under  section  23  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  which  provides  that  where  by  a  certificate  of  their 
surveyor  it  appears  to  the  highway  authority  that,  having  regard  to 
the  average  expense  of  repairing   highways  in   the   neighbourhood, 
extraordinar)-  expenses  have  been  incurred  by  the  authority  in  repair- 
ing  a    highway   by  reason    of    the    damage    caused    by   excessive 
weight  passing  along  the  same,  or  extraordinary  traffic  thereon,  the 
authority  may  recover  in   a  summary  manner  from   any   person   by 
whose  order  such  weight  or  traffic  has  been  conducted  the  amount 
of  such  expenses  as  may  be  proved  to  the  satisfaction  of  the  court 
having  cognisance  of  the  case  to  have  been  incurred  by  the  authority 
by  reason  of  the  damage  arising  from  such  weight  or  traffic.     The 
main  provisions  of  that  section  stand,  but  the  mode  in  which  the 
liabilit}-  under  it  is  to  be  enforced  is  dealt  with  by  section  12  (i,  a) 
of  the  Locomotives  Act,  1898,  which  amends  section  23  of  the  Act 
of  1878  by  enacting  that  "expenses  under  that  section  shall  cease 
to  be  recoverable  in  a  summary  manner,  but  may  be  recovered  if 
not  exceeding  two  hundred  and  fifty  pounds  in  the  county  court,  and 
if  exceeding  that  sum  in  the  High  Court."     The  other  provisions  in 
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that  section  we  are  not  now  concerned  with.  As  has  been  pointed 
out,  it  is  a  condition  precedent  to  the  bringing  of  any  action  at  all 
that  a  certificate  should  be  given  by  the  surveyor.  In  this  case  the 
surveyor  has  given  his  certificate,  and  has  certified  the  amount  of 
the  expenses  at  ^732.  In  these  circumstances  the  local  authority 
brought  their  action  in  the  High  Court  against  three  defendants  to 
recover  the  sum  certified  for  by  the  surveyor.  Two  of  the  defendants 
settled  with  the  plaintiffs,  and  the  action  went  on  against  Mr.  Newton 
alone.  The  Jury  found  for  the  plaintiffs,  and  assessed  the 
damages  at  ;£i20,  and  the  learned  judge,  following  an  arrangement 
come  to  between  the  parties  that  the  defendant  Newton  should  pay 
only  half  of  the  amount  found  by  the  jur}%  entered  judgment  against 
him  for  ;£6o,  with  costs.  The  learned  judge  said  that,  if  it  was 
necessar}'  to  do  so,  he  certified  that  the  action  was  one  properly 
brought  in  the  High  Court.  The  costs  were  taxed  on  the  High 
Court  scale ;  and  this  appeal  is  brought  to  raise  the  question  whether 
the  costs  were  rightly  taxed  on  that  scale. 

Mr.  Bonner,  on  behalf  of  the  defendant,  said  that  the  learned  judge 
at  the  trial  had  no  discretion  to  allow  cost  other  than  county  court 
costs,  because  there  was  absolute  provision  in  section  12  (i,  d)  of 
the  Locomotives  Act,  1898,  that  the  expenses  "  may  be  recovered 
if  not  exceeding  two  hundred  and  fifty  pounds  in  the  county  court, 
and  if  exceeding  that  amount  in  the  High  Court."  He  contended 
that  "may"  means  "must" — that,  although  the  claim  was  for  ;£732, 
yet,  as  it  has  been  ascertained  that  the  amount  really  due  was 
under  £p-^o,  the  action  ought  to  have  been  brought  in  the  county 
court,  and  costs  could  only  be  recoverable  on  the  county  court  scale. 
It  seems  to  me  perfectly  clear  that  this  was  an  action  that  could 
have  been  brought  in  the  county  court,  but  equally  clear  that  it 
is  an  action  which  the  High  Court  had  jurisdiction  to  entertain,  the 
claim  being  on  the  face  of  it  for  over  ;£25o.  Mr.  Etherington  Smith, 
on  the  other  hand,  said  that  the  case  was  one  that  fell  within 
Order  LXV.,  r.  i,  which  provides  that  "subject  to  the  pro\nsions 
of  the  Acts  and  these  rules,  the  costs  of  and  incident  to  all  pro- 
ceedings in  the  Supreme  Court,  including  the  administration  of  estates 
and  trusts,  shall  be  in  the  discretion  of  the  court  or  judge.  .  .  .  Pro- 
vided .  .  .  that,  where  any  action,  cause,  matter,  or  issue  is  tried 
with  a  jur\%  the  costs  shall  follow  the  event,  unless  the  judge  by 
whom  such  action,  cause,  matter,  or  issue  is  tried,  or  the  Court,  shall, 
for  good  cause,  otherwise  order."  The  learned  counsel  contended 
that  the  action  having  been  brought  in  the  High  Court,  which  Court 
had  jurisdiction  to  entertain  it,  and  the  action  having  been  tried 
there  with  a  jur>',  the  costs  must  follow  the  event  unless  the  proviso 
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in  the  rule  as  to  "good  cause  "  applied.     He  further  contended  that        looa. 

it  docs  not  follow  in  the  absence  of  special  legislation  that  the  juris-  (jhesterfieW 

diction  of  the   High   Court  over  costs   is   impaired  merely  because  lUral  Kstoriot 

there  is  a  naked  provision  in  the  Locomotives  Act,  1898,  under  which  jj^'j^^* 

the  action  might  have  been  brought  in  the  county  court.     I  agree 

with  the  contention  that  apart  from  special  legislation  the  mere  fact 

that  the  action  could  have  been  brought  in  the  county  court  does 

not  aflfect  the  right  to  costs.     If  such  special  legislation  is  to  be  found 

at  all,  it  is  only  to  be  found  in  section  116  of  the  County  Court  Act, 

1888,  and  if  that  section  does  not  apply,  then  there  is  no  such  special 

legislation  dealing  with  this  case.     It  was  argued  by  Mr.  Bonner  that 

this  case  does  not  fall  within  that  section,  because  the  action  is  not 

an  action  of  tort.     But  when  one  looks  at  section  116,  one  sees  that 

if  his  contention  is  correct,  and  this  is  not  an  action  of  tort,  and 

therefore  outside    the    section,    his    contention   places   him   in   this 

dilemma.     If  his  contention  is  right,  then  he  has  to  admit  that  there 

is  no  special  legislation  dealing  with  the  costs,  because  if  the  action 

is  not  one  of  tort  then  it  is  not  within  the  section,  and  if  it  is  not 

within  the  section  it  stands  unprovided  for,  and  Order  LXV.,  r.   i, 

determines  the  matter.     If,  on  the  other  hand,  the  action  was  founded 

on  tort  upon  the  ground  that  the  acts  complained  of  by  the  plaintiffs 

were  extravagant,  unreasonable,   and  excessive,  then,  if  the  amount 

recovered  had  been  such  that  a  certificate  would  be  required  that  there 

was  sufficient  reason  for  bringing  the  action  in  the  High  Court,  the 

certificate  has  been  given.     If  no  certificate  is  required,  because  the 

amount  recovered  is  beyond  the  limit  mentioned  in  section   116  of 

the  Count}'  Courts  Act,  1888,  the  costs  follow  the  event,  unless  cause 

is  shown  to  the  contrary.     So  that  in  either  view  of  the  case  Mr. 

Bonner  is  unable  to  succeed,  and  the  plaintiffs  are  entitled  to  costs 

on  the  High  Court  scale. 

I  only  desire  to  add  that  I  do  not  think  that  section  5  of  the 
Judicature  Act,  1890,  to  which  we  were  referred  to  during  the  argu- 
ment, applies  to  this  case.  In  my  opinion  it  does  not  apply  because 
the  action  was  tried  with  a  jury,  and  the  costs  are  therefore  regulated 
by  Order  LXV.,  r.  i. 

The  decision  of  Walton  J.  affirming  the  order  of  the  Master  is,  in 
my  opinion,  perfectly  right,  and  this  appeal  ought  to  be  dismissed, 
with  costs. 

Mathew  L.J.  I  am  of  the  same  opinion.  I  think  that  under 
section  12  (i,  a)  of  the  Locomotives  Act,  1898,  the  High  Court  had 
jurisdiction  to  entertain  this  action.  There  was  nothing  to  prevent 
the  plaintiffs  from  suing  in  the  High  Court.  Section  23  of  the  Act 
of  1878  provides  that  the  highway  authority  may  recover  the  expenses 
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of  extraordinary  traffic  where  "  by  a  certificate  of  their  surveyor " 
it  appears  that  such  expenses  have  been  incurred.  It  is  under  the 
surveyor's  certificate  that  the  action  is  brought.  In  this  case  the 
certificate  put  the  expenses  at  more  than  ;£25o,  and  the  action  was 
therefore  rightly  brought  in  the  High  Court  If  Mr.  Bonner's 
argument  was  sound,  it  would  be  quite  uncertain  until  the  verdict 
was  given  whether  the  High  Court  had  jurisdiction  to  try  the  case, 
and  if  it  turned  out  when  the  verdict  was  given  that  the  amount 
awarded  was  for  less  than  ^250,  the  assumed  jurisdiction  of  the 
High  Court  would  be  absolutely  gone.  That  cannot  be  what  the 
Legislature  intended.  If  the  provisions  of  section  116  of  the  County 
Courts  Act,  1888,  do  not  apply,  then  I  agree  that  Order  LXV.,  r.  i, 
decides  the  question.  If  section  116  does  apply,  then,  apart  from 
the  fact  that  the  amount  recovered  is  beyond  the  limit  in  the  section, 
the  judge  had  power  to  certify  for  High  Court  costs,  and  he  has 
done  so. 

I  am  of  opinion  that  the  appeal  fails. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs — Stevens,   Son,  and  Perks,  for  Jones  and 
Middleton,  Chesterfield. 

Solicitors  for  the  defendant — Stanley,  Evans,  &  Co. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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REX  (/.  WORCESTER  CORPORATION  AND  OTHERS.  My  13 


w— Disobedience— Attaehment—Sepvloe  of  wi>lt— Retupn  to 
writ— Senra^re  soheme— Pepemptopy  mantUunum  to  Coppopatlon— 
Delay  In  oommenoInK  and  cappylng:  out  the  wopks  opdered— 
Wopoestep  Extension  Aot,  1885  (48  66  49  Vlct.  o.  dxiv.X  s.  10& 

In  July^  ^897,  a  peremptory  writ  of  mandamus,  ordering  a 
municipal  Corporation  to  carry  out  a  sewage  scheme^  was  duly 
sen^  upon  lo  members  of  the  City  Council^  which  numbered  48 
members^  and  the  original  writ  was  handed  to  one  of  the  10  members 
so  served^  but  was  afterwards  lost.  The  Corporation  being  in 
default^  an  order  of  the  Court  to  return  the  writ,  with  an  authenti- 
cated copy  of  the  original  writ  attached,  was,  in  March,  1903,  served 
upon  each  of  the  then  members  of  the  Council. 

Held,  that  there  had  been  such  service  of  the  peremptory  writ  of 
mandamus  upon  the  whole  of  the  members  of  the  Council  as 
constituted  in  March,  1903,  as  to  render  them  individually  liable  to 
attachment  for  disobedience  to  it. 

Held  also,  on  the  facts,  that  there  had  been  such  delay  m  carrying 
out  the  works  as  amounted  to  disobedience  to  the  writ. 

Rules  nisi  calling  upon  the  Corporation  of  the  City  of  Worcester 
to  show  cause  why  a  return  made  by  them  to  a  peremptory  writ  of 
mandamus  should  not  be  taken  off  the  file  of  the  Court;  and  calling 
upon  the  individual  members  of  the  City  Council,  numbering  48,  to 
show  cause  why  writs  of  attachment  should  not  issue  against  them 
individually  for  disobedience  to  the  same  writ. 

By  the  Worcester  Extension  Act,  1885  (48  &  49  Vict.  c.  clxiv), 
s.  108,  it  was  enacted  that  "  the  Corporation  shall  forthwith  cause  to  be 
prepared  a  scheme  for  disposing  of  the  sewage  of  the  city  in  pursuance 
of  the  powers  in  that  behalf  conferred  on  them  by  the  Public  Health 
Act,  1875,  ^^  such  manner  as  to  prevent  any  offence  being  committed 
against  the  Rivers  Pollution  Prevention  Act,  1876,  by  the  discharge  of 
such  sewage  into  the  River  Severn  and  in  the  event  of  such  scheme  not 
being  prepared  as  aforesaid  and  proceeded  with  in  due  course  and  with 
due  diligence  and  carried  into  effect  within  three  years  from  the  25th 
day  of  March,  1885,  the  Local  Government  Board  may  make  an  Order 
limiting  the  time  for  the  carrying  out  by  the  Corporation  of  a  scheme 
for  the  disposal  of  the  said  sewage  in  the  manner  aforesaid  and  such 
Order  shall  be  enforceable  in  the  same  manner  as  if  it  were  an  Order 
made  under  section  299  of  the  Public  Health  Act,  1875." 
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^^08-  The  Corporation  allowed  the  three  years  from  March  25,  1885,  to 

Rex  V.  expire  without  having  carried  into  effect  the  sewage  scheme  contem- 

Worcester         plated  by  section  108;    and  in  July,   1897,  the   peremptory  writ   of 

Q^^  mandamus  in   question  was  obtained   at   the   instance  of  the   Local 

Government  Board,  calling  upon  them  to  carry  it  into  effect,  and  was 

served  upon   10  members  of  the  City  Council,  seven  of  whom  still 

survived,  by  producing  the  original  to  them  and  handing  them  copies. 

The  original  writ  itself  was  handed  to  one  of  these  members  in  order 

that  the  return  might  be  indorsed  upon  it  and  the  writ  sent  back  to  the 

Crown  office  with  its  indorsement     The  original  had,  however,  since 

been  lost. 

No  return  having  been  made  by  the  Corporation  to  the  peremptory 
writ  of  mandamus,  an  order  of  the  Court  requiring  a  prompt  return  to 
be  made  was,  on  the  13th  or  14th  of  March,  1903,  served,  together 
with  a  copy  of  the  original  writ  attached  to  it,  authenticated  by  the  seal 
of  the  Court,  upon  each  of  the  48  members  of  the  City  Council. 

On  April  7,  1903,  a  meeting  of  the  Council  was  called,  and  tenders, 
for  which  advertisements  had  been  issued  in  the  preceding  February, 
for  contracts  for  the  execution  of  the  necessary  works,  were  brought 
before  the  Council.  And  on  June  22  the  Council  entered  into  a 
contract  for  the  execution  of  one  out  of  the  three  sections  into  which 
the  works  were  divided. 

The  Corporation  thereupon  made  their  return  to  the  writ  of  1897, 
stating  that  they  were  carr\ing  out  a  scheme  for  the  disposal  of  sewage 
as  commanded,  and  that  a  contract  for  a  section  of  the  work  had  been 
entered  into.  The  Local  Government  Board  deemed  this  return 
insufficient,  and  took  the  present  proceedings  with  a  view  to  its  removal 
from  the  file  of  the  Court.  The  position  taken  by  the  Corporation  with 
regard  to  the  sewage  scheme  was  that  the  difficulties  of  canying  it  out 
were  so  enormous  that  the  delay  on  their  part  had  been  inevitable. 

IVi/iis  Bund  for  the  Corporation  showed  cause.  The  return  to  the 
peremptory  writ  of  mandamus  by  the  Corporation  was  the  only  return 
which,  under  the  circumstances,  they  could  have  made.  The  only  way 
they  can  obey  the  writ  is  by  entering  into  contracts  with  contractors  to 
carry  out  the  sewage  works  and  they  have  succeeded  in  entering  into 
one  of  the  necessaiy  contracts. .  They  have  endeavoured  to  the  best  of 
their  abilities  to  evolve  a  scheme  in  compliance  with  the  terms  of  the 
writ,  but  they  have,  owing  to  the  lie  of  land,  met  with  great  difficulties. 
The  tunnelling  under  the  River  Severn  is  not  the  least  of  these ;  and 
they  have  great  difficulties  in  carrying  out  a  scheme  in  such  a  manner 
as  to  prevent  any  offence  being  committed  against  the  Rivers  Pollution 
Preveniion  Act,  1876,  by  the  discharge  of  sewage  into  the  River  Severn, 
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as  by  the  writ  they  are  commanded.     It  is  also  the  case  that  the  writ        *®^^ 
itself  was  issued  in   1897  by  consent  of  the  Corporation  in  order  ^oRext;. 
avoid  the  question   of  costs.      The  Corporation  can  only  carry  out  y^^*®.^ 
the  scheme  by  exceedingly  elaborate  works  constructed  at  enormous  oSiers. 
cost    First  of  all  they  have  to  borrow  the  money  to  carry  them  out. 
This  they  have  ultimately  done,  with  the  sanction  of  the  Local  Govern- 
ment Board,  and  so  far  they  are  obeying  the  writ.     But  three  and  a 
half  years  elapsed  before  they  could  obtain  the  sanction  of  the  Local 
Government  Board  to  this  borrowing  of  money,  and  this  circumstance 
has  been  in  itself  a  fruitful  cause  of  delay.     It  cannot  be  said  that 
the}'  have  yet  obeyed  the  writ,  but  it  may  be  urged  that  they  are  now 
in  the  act   of  obeying  it,  by  contracting  for  a  section  of  the   work. 
They  have  done  all  that  it  was  possible  for  them  to  do. 

Macmorran^  K.  C ,  and  J,  B,  Matthnvs,  for  the  members  of  the  City 

Council,  showed  cause.     Out  of  the  48  present  members  of  the  City 

Council   upon  whom  the  Order  of  March,    1903,  was   served,  there 

are    only    seven   who    were    ever    served   with   the    original   writ    of 

mandamus.     That    writ    was   served    in    the    first    instance  upon    10 

members  of  the  Council,  of  whom  three  have  since  died.     Many  of 

the  present  members  of  the  Council  have  become  members  long  since 

.1897,  some  as    recently   as  last   November.      It   is  submitted   that, 

whatever  may  be  the  position  of  the  seven  who  were  served  with  the 

writ,  the  other  41  cannot  be  attached,  since  they  were  never  served 

with  the  original  writ.     Service  of  a  writ  of  mandamus  is  essential  to 

found  proceedings  for  disobedience  to  it :  "Short  and  Mellor's,  Crown 

Office  Practice,"  (Ed.  1890)  pp.  52,  674  ;  *'  Grant  on  Corporations,"  (Ed. 

1850)  p.  230;    Reg.  V.  Ledgard  (1841)    i   Q.  B.  616  ;  10  L.  J.  Q.  B. 

198.    The  service  of  the  Order  of  March  last,  though  no  doubt  a  copy 

of  the  original  writ  was  annexed  to  it,  was  not  intended  as  service  of  the 

writ  and  ought  not  to  be   held   to    constitute  service  of  that   writ. 

Further,  ii  is  submitted  that  even  as  against  the  seven,    no  writ  of 

attachment  should  issue.     In  order  to  render  members  of  a  corporate 

body  liable  to  attachment  for  disobedience   to  a  writ  of  mandamus^ 

where  the  only  evidence   for   the   prosecution    is   that   the  corporate 

body  have  not,  in  fact,  obeyed  the  writ,  service  must  be  effected  upon 

at  least  a  majority   in  number  of  the  members  of  the  Corporation. 

There  being  no  evidence  before  the   Court   of  any   personal  acts  of 

disobedience  on  the  part  of  any  of  the  seven  members  individually, 

but  the  case  against  them  being  founded  merely  on  the  neglect  of 

the  corporate  body  to  obey  the  writ,  there  is  no  evidence  before  the 

Court  to  warrant   their  attachment;    for   non-constat    but  that  they 

may  have  always  done  their   best   to  obey  the  writ,  but   have  been 

out-voted  by  the  majority.     To  fix  them  with  disobedience,  they  not 
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^^^*^        having  been  a  majority  of  the  Council,  some  evidence  of  individual 

Rex  7'.  contempt  should  have  been  forthcoming. 

Worcester  Even  if  service  of  the  Order  is  to  be  held  as  equivalent  lo  service 

Others.  of  the  writ,  the  41  members  of  the  Council  are  only  affected  by  the 

writ  as  from  the  date  of  that  service.  They  cannot  be  held  responsible 
for  any  disobedience  to  the  writ  on  the  part  of  the  Corporation  before 
that  date.  And  it  is  obvious  that  an  order  to  provide  for  the  disposal 
of  the  sewage  of  Worcester  is  not  an  order  that  can  be  obeyed  in  two 
or  three  months.  The  affidavits  show  that  the  writ  is  now  in  course  of 
being  obeyed,  and  therefore  even  in  the  case  of  the  seven  members, 
and  h  fortiori  in  the  case  of  ihe  41,  no  writ  of  attachment  should  issue. 
[They  also  cited  Rex  v.  Wix  Inhalntants  (1831)  2  B.  &  Ad. 
197  ;  McKeown  y.  Joint  Stock  Institute,  1899,  '  ^^  671  ;  68  L.  J. 
Ch.  390.] 

The  Soikitor-Geturai  (Sir  E.  Carson,  K.C.),  Tke  Attorney-Genera/ 
(Sir  R.  B.  Finlay,  K.C.),  and  Sutton  with  him,  in  support.  All  the 
Local  Government  Board  desire  is  that  this  long  existing  scandal 
should  be  put  an  end  to.  The  local  Act  was  passed  as  far  back  as 
1885,  and  the  Coporation  were  given  three  years'  to  comply  witli  its 
terms,  but  the  year  1903  has  arrived,  whilst  hardly  anything  has  been 
done  in  the  meantime  to  abate  something  that  is  a  public  nuisance. 
The  order  that  the  Court  is  asked  to  make  is  that  this  return  be  taken 
off  the  file.  [Wills  J.  That  we  are  quite  prepared  to  do.]  That 
being  so  there  is  undoubted  disobedience  to  the  writ  issued  by  this  Court 
so  far  back  as  1897.  The  Court  is  asked  to  make  an  order  of  attach- 
ment as  prayed  for  against  these  gentlemen.  It  is  not  desired  to  enforce 
that  attachment  if  they  really  mean  to  comply  with  the  Act  of  Parlia- 
ment and  with  the  Order  contained  in  the  writ  of  1897.  All  that  is  desired 
is  to  bring  the  matter  to  a  point  at  which  there  can  be  no  further 
dilatory  practices  pursued  and  continued  in  by  the  Corporation.  The 
one  matter  relied  on  by  the  members  of  the  Council  is  in  substance 
that  they  have  not  been  shown  the  original  writ.  As  regards  seven  of 
these  gentlemen  they  admit  they  have  been  shown  it,  and  the  original 
writ  was  given  to  an  alderman  who  was  a  prominent  member  of  the 
Sewage  Committee.  I'he  Local  Government  Board  have  done  all  that 
was  possible  under  the  circumstances,  because  they  have  j^ivcn  the 
original  writ  to  one  of  these  gentlemen  against  whom  this  motion  is 
made,  on  behalf  of  the  Corporation,  and  they  have  served  in  March  of 
the  present  year  an  authenticated  copy,  which  was  all  they  could  do, 
on  the  other  41  members.  They  now  say  that  they  have  not  been 
served  with  the  writ,  still  we  find  these  gentlemen,  who  have  been 
served  \\ith  a  copy  of  this  writ,  making  this  return,  which  is  not  a  good 
return,   but  at  all  events  making  a  return  upon  the  service  afforded 
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them,  which  was  the  only  possible  service  the  Local  Government  Board       J*f^ 
could  give.     Under  these  circumstances  it  is  futile  to  urge  that  they  Rex  r. 
should  have  any  further  delay.     jReg.  v.  Ledgard  (1841)  i  Q.  B.  616 ;  10  y®'^^ 
L  J.  Q.  B.  1 98,  is  an  absolute  authority  that  the  only  admissible  return  to  othere. 
a  writ  such  as  this  is  that  its  requirements  have  been  complied  with. 

Wills  J.  In  this  case  I  entertain  no  doubt  whatever  that  the 
technical  objections  which  have  been  raised  do  not  apply  to  any  of 
the  defendants.  Of  course,  with  regard  to  the  seven,  there  is  no  doubt 
that  they  were  originally  served  with  the  peremptory  writ  of  mandamus^ 
and  that  they  have  been  re-served  with  it  in  a  manner  to  which  I  am 
shortly  going  to  call  attention.  With  regard  to  the  rest,  they  were  only 
served  with  a  copy  of  the  original  peremptory  writ  of  mandamus  on  the 
13th  or  14th  of  March.  Now  it  is  objected  that  they  were  not  properly 
served  because  they  were  only  served  with  an  Order  from  this  Court 
which  contained  a  copy  of  the  peremptory  writ  of  matidamus,  and 
referred  to  it  as  the  authentic  act  of  this  Court ;  and  it  is  said  that 
because  they  were  not  shown  the  piece  of  parchment  upon  which  the 
original  writ  of  mandamus  was  written  at  the  time  of  the  service  of  the 
copy,  it  is  a  bad  service  for  the  purpose  of  this  motion.  I  think, 
particularly  under  the  circumstances  of  this  particular  case,  and  looking 
to  the  history  of  this  piece  of  parchment,  which  they  say  ought  to  have 
been  shown  to  them,  and  which  they  are  perfectly  well  aware  could  not 
have  been  shown  to  thera,  the  objection  is  as  futile  and  as  frivolous  a 
one  as  could  have  been  taken. 

The  reason,   and   the   only   reason,   why   the   original   peremptory 

vnt    of    mandamus    was    not    shown    to   them,   and    could   not   be 

shown  to   them   at    the    time   when   the   copy  of    that   mandamus^ 

authenticated    by    the    seal    of   this    Court,    was    served    with    the 

Order  of  last   March  to    make  a  return  to   it,  so   as  to  make  the 

technical  requisites  of  service  perfect,  was  that  it  had  long  ago  been 

handed  to  one  of  them,  an  Alderman  of  the  City,  to  receive  it  on 

behalf  of  the  Corporation,  and  that  he  had  shown  so  little  respect  to  the 

Order  of  this  Court  that  he  had  lost   it;  and   this   fact  has  been 

autbendcated  under  the  hand  of  the  Town  Clerk  in  an  affidavit  made 

by  him  to  account  for  its  not  being  returned  on  the  present  occasion 

along  with  the  answer  to  it.     Therefore,  an  impossibility  created  by  the 

act  of  one  of  the  defendants  himself,  is  relied  upon  as  a  reason  why  the 

only  kind  of  service  that  could  possibly  be  made  should  be  a  bad 

service.     I    think   that  to  listen   to  such  a  contention   would   be  a 

grievous  mistake,  and  I  think  that  the  service  of  the  peremptory  writ  of 

mandamus  has  been  effectually  made  for  the  purpose  of  this  motion 

upon  all  the  members  of  the  Council. 
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i90B,  There    is    this    difference,    that    with    regard    to    41    of   them    it 

Rex  p.  cannot  be  said  to  have  been  served  in    1897,  or,  indeed,  until  the 

Woroeater  i^th  or  14th  of  March  in  the  present  year. 

Oth^  ^  ^  ^^^  ^  think  the  time  within  which  such  reasonable  steps  to  obey 
the  mandamus,  as,  under  the  circumstances,  ought  to  have  been  taken 
after  the  Order  of  last  March  was  served  upon  them,  is  the  interval,  as 
regards  the  41  gentlemen,  between  the  13th  or  the  14th  day  of 
March  and  the  26th  of  May. 

What  happened  during  that  interval  ?  No  meeting  of  the  Council 
was  called  until  the  7th  of  April,  which  does  not  look  like  being  in  a 
hurry  to  perform  the  duty  cast  upon  them  by  the  Order  of  the  Court. 
At  that  meeting,  for  the  first  time  after  the  insertion  of  the  advertise- 
ment for  tenders  in  February,  the  tenders  are  brought  under  the  notice 
of  the  Council ;  and  then  it  is  said  that  there  was  a  resolution  passed 
which  was  no  longer  dilatory,  because  it  was  an  acceptance  of  one  of 
the  tenders.  But  what  is  the  truth  ?  The  truth  is  that  it  was  not  a 
definite  acceptance  of  the  tender;  it  was  subject  to  inclusion  in  the 
tender  of  an  alteration  suggested  by  Mr.  Chatterton,  the  engineer,  and 
subject  to  a  contract  being  entered  into  with  Kellett.  As  was  not 
unnatural,  the  moment  that  there  came  a  question  as  to  the  inclusion  of 
such  work,  a  difficulty  arose,  and  Kellet  and  the  Corporation  were  not 
at  one  as  to  what  ought  to  be  done;  and  the  result  was  that  the 
contract  never  was  signed  by  him.  The  engrossment  was  delivered  to 
him  somewhere  about  the  29th  of  April,  when  the  difficulty  arose ;  and 
these  gentlemen  who,  it  is  suggested,  were  doing  their  duty,  did  not 
then  proceed  to  take  immediate  action ;  and  it  was  not  until  the  9th  of 
June  that  they  chose  to  have  another  Council  meeting.  The  matter 
was  not  concluded  then,  and,  so  far  from  its  being  concluded, 
negotiations  had  to  be  entered  into  with  another  firm ;  and,  ultimately, 
although  not  until  the  22nd  of  June,  a  contract  was  entered  into  with 
this  fresh  contractor. 

Now  it  is  said  in  these  affidavits,  and  it  has  been  represented  on 
behalf  of  the  Council  to  the  Local  Government  Board  on  several 
occasions,  that  the  works  which  it  is  necessary  for  the  Corporation  to 
construct  consist  of  three  sections,  the  first  of  which  embraces  the 
construction  of  a  tunnel  under  the  Severn ;  the  second,  works  to  deal 
with  the  sewage  after  it  is  at  the  bottom  of  the  tunnel,  where,  if  left,  it 
would  only  do  mischief;  and  the  third  relates  to  something  else.  Each 
of  the  two  first  of  these  sections  is  said  to  require  a  period  of  eighteen 
months  to  complete  it,  and  the  last  of  the  sections  is  said  to  require 
two  years. 

What  would  it  be  supposed  these  gentlemen  would  do  if  they  were  in 
earnest  ?    Anyone  would  suppose  that  they  would  at  once  enter  into  all 
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the  three  contracts,  put  the  works  at  once  in  hand,  or,  at  all  events,  take ??^__ 

steps  lo  make  the  three  contracts  effectual,  and  insist  upon  the  works  Rex  v. 
being  carried  out.     Instead  of  this,  nothing  is  to  be  begun  until  the  Worcegter 
further  order  of  their  engineer.      There  is  no  assurance  by  anyone  that  othere. 
the  works  will  be  begun  within  a  reasonable  time  ;  and,  looking  at  the 
scandalous  history  of  this  case  from  beginning  to  end,  certainly  one  of 
the  most  descreditable  stories  that  has  come  under  my  notice  since  I 
have  been  on  the  Bench,  it  is  impossible  to  feel  that  the  Cori>oration 
will  not  again  make   use  of  their  engineer    and  raise  difficulties  and 
delay  the  commencement  of  the  works  now  contracted  for. 

Under  these  circumstances  it  seems  to  me  quite  impossible  to  say 
that  these  gentlemen,  collectively  and  individually,  were  not  in  default 
for  that  which  has  been  done  and  that  which  has  been  left  undone 
between  the  13th  or  14th  of  March  and  the  26th  of  May  (the  date  of 
the  present  rules  nisi).  If  that  be  the  case  it  is  quite  free  from  any 
technical  difficulty  of  any  sort  or  kind,  and  those  who  have  failed  to 
obey  the  peremptory  writ  of  mandamus  of  the  Court  are  in  default. 

With  regard  to  41  of  these  gentlemen,  it  is  urged  that  they 
have  not  had  the  same  opportunity  of  taking  steps  in  compliance  with 
the  Order  of  the  Court,  because  they  have  not  been  so  long  members  of 
the  Council,  as  the  remaining  seven  ;  and  further  it  is  urged  that  they 
were  not  served  in  the  first  instance  with  the  peremptory  writ  of 
mandamus. 

I  have  expressed  my  opinion,  I  hope  in  no  doubtful  sense,  that  there 
are  materials  before  the  Court  which  would  justify  tiie  Court,  if  it  saw 
fir,  in  issuing  at  once  writs  of  attachment.  With  regard  to  the  seven 
it  seems  to  me  there  is  absolutely  nothing  to  be  said,  and  that  as  against 
them  the  writs  of  attachment  ought  to  issue.  The  Solicitor-General 
has  very  properly  said  that  the  only  object  of  these  proceedings  is  to 
bring  these  gentlemen  to  their  senses  at  last,  and  to  teach  them  that 
there  are  means  by  which  this  Court  can  secure,  and  will  secure, 
obedience  to  its  orders,  even  from  a  reluctant  and  recalcitrant 
Corporation.  Therefore  the  Solicitor-General  is  content  with  the  Order 
which  we  propose  to  make;  which  will  be  that,  with  regard  to  the 
seven  members,  writs  of  attachment  will  go,  and  will  lie  in  the  office  until 
ibe  15th  of  next  November,  which  will  give  ample  time  after  the 
assembling  of  the  Courts  for  those  concerned  to  come  to  the  Court  and 
to  ask  that  a  further  stay  may  be  made ;  and  a  further  stay  will  be  made 
if  they  have  conducted  themselves  properly  in  the  matter  in  the 
meantime ;  if  not,  certainly  no  such  stay  will  be  granted.  With  regard 
to  the  remaining  41  members,  the  Order  will  be  that  the  matter 
stand  over  until  the  same  date,  and  they  also — I  wish  emphatically  to 
warn  them — will  stand  in  great  peril  unless  they  have,  in  the  meantime, 
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^^^^ taken  effectual  steps  to  show  that  there  shall   be  no  more  of  these 

Rexz;.  scandalous  and  unseemly  delays  which  have   defeated  the  object  of 

Woroester  ^^e  original  Act  and  have  defeated  the  subsequent  Order  made  by  the 

Others.  Local  Government  Board,  and  the  Order  made  by  this  Court,  for  so 

many  long  and  wasted  years. 
Channell  J.  concurred. 

Order  ctccordingiy. 
Solicitors  for  the  Local  Government  Board — Sharpe,  Parker,  &  Co. 
Solicitors  for  the  Corporation — Church,  Rendell,  &  Co. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-T^w. 


On  November  6,  1903,  J.  B.  Matthews  moved  the  Divisional  Court, 
ex  parte,  on  behalf  of  the  seven  councillors  against  whom  the  writs  of 
attachment  had  been  issued,  upon  the  written  consent  of  the  solicitors 
for  the  Local  Government  Board,  for  an  order  that  the  writs  should 
continue  to  lie  in  the  office  after  the  15th  of  November,  until  a  Divisional 
Court  should  sit  to  deal  further  with  this  matter. 

The  Court  granted  the  application. 
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l>(ab  Court  of  3u0t(ce* 
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RKX  V.  GILLESPIE  AND  OTHERS  {Ex  parte  WEST  HAM  OVERSEERS),     l'^''-  n,  U 

Poop  Pate—Reoovepy— Tender  of  part  of  pate— Refusal  of  Justice  to 
Issue  ^^appant  fop  the  whole  amount  — Poop  Relief  Aot,  1601 
(48  Eli^  o.  2X  s.  4-Dlstpess  fop  Rates  Act,  1840  (12  6a  18  Vict,  c  14), 
SB.  1,  6,  8,  Schedule. 

IVhere,  on  the  hearing  of  an  application  for  a  distress  warrant 
for  the  recovery  of  poor  rate,  the  ratepayer  makes  a  boni  fide 
tender  of  part  of  the  amount  due,  while  declining  to  pay  the 
balanUy  the  justices  may  refuse  to  issue  a  7varrant  for  more  than  the 
balance,  though  the  overseers  have  not  accepted  such  tender. 

Rule  nisi  calling  upon  R.  A.  Gillespie,  Esq.,  stipendiary  magistrate 
in  and  for  the  county  borough  of  West  Ham,  and  Clement  Boardman 
and  Sons  to  show  cause  why  the  magistrate  should  not  issue  his 
warrant  to  levy  by  distress  and  sale  of  the  goods  and  chattels  of 
Clement  Boardman  and  Sons  the  sum  of  ;£44i  8s.  pd.,  being  the 
amount  of  a  certain  rate  or  assessment  duly  made  on  or  about  April  28, 
1903,  to  meet  the  expenses  which  would  be  incurred  by  the  overseers 
of  the  poor  of  the  parish  of  West  Ham  before  September  29,  1903, 
payable  by  Clement  Boardman  and  Sons  in  respect  of  certain  premises 
situate  in  the  parish  of  West  Ham,  of  which  the  said  Clement  Board- 
man  and  Sons  were  occupiers. 

Messrs.  Boardman  and  Sons  had  tendered  in  part  payment  the 
greater  portion  of  the  sum  demanded,  but  had  declined  to  pay  the 
portion  that  they  thought  would  be  applied  towards  the  maintenance 
of  voluntary  schools  under  the  Education  Act,  1902. 

Upon  the  motion  for  the  rule  nisi,  Mr.  Frederic  Ernest  Harris, 
superintendent  assistant  overseer  of  the  parish  of  West  Ham,  made 
the  following  affidavit: — 

1.  Under  the  provisions  of  the  Education  Act,  1902,  the  West 
Ham  School  Board  was  on  the  ist  day  of  May,  1903,  abolished,  and 
the  Town  Council  of  the  county  borough  of  West  Ham  became  the 
local  education  authority. 

2.  The  parish  of  West  Ham  is  coterminous  with  the  county  borough 
of  West  Ham,  and  on  the  28th  day  of  April,  1903,  a  rate  of  2s.  iid. 
in  the  £^  was  duly  made  to  meet  the  expenses  which  would  be  incurred 
by  the  overseers  of  the  poor  in  and  for  the  parish  of  West  Ham 
before  the  29th  of  September,  1903. 

3.  In  the  valuation  list  of  the  parish  on  which  the  rate  was  made 
the  following  assessments  appear : — 
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^^^^  [Here  the  various  properties  and  figures  were  set  out  in  columns. 

Rex  V.  the  amount  of  rate  demanded  being  -;^44 1   8s.  pd.] 

GillMpie  and  ^.  All  the  said  premises  are  in  the  occupation  of  Messrs.  Clement 

/<zr/<r  West  Ham  Boardman  and  Sons,  and  their  names  appear  as  the  occupiers  of  the 
Overseers).  same  respectively  in  the  said  valuation  list  and  in  the  rate  book  of 

the  parish  of  West  Ham,  and  they  were  rated  accordingly,  and  liable 
to  pay  in  respect  of  the  said  rate  the  sum  of  ;£44i  8s.  pd. 

5.  The  rate  included  the  education  rate  for  the  same  parish.  The 
members  of  the  firm  of  Clement  Boardman  and  Sons,  or  some  of 
them,  are  also  members  of  the  local  passive  resistance  league, 
formed  for  the  purpose  of  enabling  the  members  thereof  to  take 
joint  action  in  refusing  and  resisting  payment  of  so  much  of  the  rate 
as  they  deem  to  be  applicable  to  the  maintenance  and  support  of 
non-provided  or  sectarian  schools  in  the  parish  and  borough  of  West 
Ham. 

6.  In  pursuance  of  the  objects  of  the  said  league,  the  firm  of 
Clement  Boardman  and  Sons  claimed  to  deduct  from  the  said  sum 
of  ;£44i  8s.  pd.  the  sum  of  j£2^  8s.  pd.,  as  the  amount  which  they 
alleged  represented  the  part  of  the  rate  applicable  to  non-provided 
or  sectarian  schools. 

7.  As  such  superintendent  assistant  overseer  as  aforesaid  I  had  an 
interview  with  the  members  of  the  firm  of  Clement  Boardman  and 
Sons,  and  informed  them  that,  subject  to  any  direction  of  the  overseers 
to  the  contrary,  I  should  be  willing  to  accept  payment  on  account 
of  the  ^£44 1  8s.  pd.,  less  the  deduction  of  ^£2^  8s.  pd. 

8.  On  the  i6th  day  of  June,  1P03,  at  a  meeting  of  the  overseers 
of  the  parish  of  West  Ham  then  held,  I  reported  what  had  taken 
place  at  my  interview  with  Messrs.  Clement  Boardman  and  Sons,, 
and  also  what  had  taken  place  at  other  interviews  between  me  and 
other  members  of  the  passive  resistance  league,  and  the  overseers 
then  resolved  that,  looking  to  the  objects  of  the  league,  part  payment 
of  the  rate  with  the  avowed  intention  of  refusing  and  resisting  pay- 
ment of  the  part  deemed  to  be  in  respect  of  non-provided  or  sectarian 
schools,  should  not  be  accepted,  but  that  in  the  case  of  Messrs. 
Clement  Boardman  and  Sons  I  should  be  authorised  to  carr\  out  the 
provisional  arrangement  I  had  made  and  accept  payment  of  the 
^£"416  on  account. 

p.  Thereupon  1  communicated  the  decision  of  the  overseers  to 
Messrs.  Clement  Boardman  and  Sons,  and  in  reply  received  from 
John  A.  Boardman,  a  member  of  the  firm,  a  letter,  dated  the  ipth  June, 
TP03,  now  produced  and  shown  to  me,  and  marked  F.  E.  H.  In 
the  said  letter  the  said  John  A.  Boardman,  on  behalf  of  himself  and 
his  partners,  objects  to  being  placed  on  any  other  footing  than  any 
other  ratepayers  in  the  borough. 
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10.  In  consequence  of  this  letter  the  said  John  A.  Boardman  was        t^OS, 
invited  to  attend,  and  did  attend,  a  subsequent  meeting  of  the  over-  Rex  v, 
seers  held  on  the  22nd  June,  1903,  and  laid  his  views  before  them,  SSJ^H^^^ 
when  the  overseers,  after  consideration,  resolved  to  abide  by  their  ^^/^  "Vest  Ham 
prenous  resolution  not  to  accept  part  payment  of  the  rate  when  such  Overseers), 
part  payment  was  ofiFered  or  tendered  subject  to  deduction  of  the 

part  deemed  to  be  in  respect  of  non-provided  or  sectarian  schools. 

11.  This  resolution  was  communicated  to  the  said  John  A.  Board- 
man,  hut  he  nevertheless  tendered  the  said  sum  of  ;£4i6  on  account 
of  the  rate,  and  at  the  same  time  claimed  to  deduct  the  jQz^  8s.  9d. 
as  being  in  respect  of  non-provided  or  sectarian  schools,  and  the 
tender  was  therefore  declined. 

12.  Thereupon  demands  for  payment  of  the  said  sum  of  £441  8s.  pd. 
were  served  upon  Messrs.  Clement  Boardman  and  Sons,  but  they 
declined  to  pay  the  amount,  and  again  tendered  the  sum  of  ;£4i6, 
which  was  again  refused  by  direction  of  the  overseers,  and  I  then, 
by  direction  of  the  overseers,  lodged  a  complaint  in  the  West  Ham 
Police-court,  and  a  summons  was  duly  issued  out  of  the  said  court, 
returnable  on  the  22nd  July,  1903,  against  the  said  Clement  Boardman 
and  Sons  for  the  said  ;£44i  8s.  9d.,  with  3s.  6d.  costs. 

13.  On  the  return  of  the  said  summons  the  said  John  A.  Boardman 
appeared  in  the  court  on  behalf  of  his  firm,  and  in  court  again 
tendered  the  sum  of  £416,  and  refused  to  pay  the  balance  of 
£2^  8s.  9d.  I  again  declined  to  accept  the  JQ416  tendered,  and 
requested  R.  A.  Gillespie,  Esq.,  the  stipendiary  magistrate,  by  whom 
the  said  summons  was  heard,  to  issue  a  distress  warrant  for  the 
;^44i  8s.  9d.  mentioned  in  the  summons,  but  he  declined  to  do  so, 
and  issued  a  distress  w^arrant  for  the  balance  of  ^£2^  8s.  9d.  only. 

14.  The  overseers  are  advised  and  believe  that  the  stipendiary 
magistrate  had  no  [)ower  to  compel  the  overseers  under  the  circum- 
stances hereinbefore  set  out  to  accept  payment  of  a  part  of  the  rate 
from  Messrs.  Clement  Boardman  and  Sons,  or  to  refuse  to  issue  a 
distress  warrant  for  the  whole  amount  of  ;£44i  8s.  pd.  so  due  from 
them  as  aforesaid. 

15.  This  application  for  a  rule  calling  on  the  stipendiary  magis- 
trate and  on  Messrs.  Clement  Boardman  and  Sons  to  show  cause  why 
a  distress  warrant  should  not  issue  for  the  said  sum  of  ^44 1  8s.  9d. 
is  made  at  my  instance  as  prosecutor. 

In  answer  to  the  rule  the  learned  magistrate  had  made  the  following 
affidavit,  which  was  read  in  court : — 

I.  A  complaint  by  John  Kendall,  an  assistant  overseer  of  the  parish 
of  West  Ham,  was  made  to  me  on  the  15th  of  July,  1903,  that 
(amongst  others)   Clement  Boardman  and  Sons,  being  persons  duly 
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^PQ^  rated  to  the  poor  in  a  rate  made  on  the  28th  of  April,  1903,  in  the 
Rexv.  sum  of  ^£441  8s.  pd.,  had  not  paid  the  said  sum,  but  had  refused 

Gillespie  and  2Lnd  neglected  to  do  so.  Thereupon  a  summons  was  issued  to  the 
A»^"  west  Ham  said  Clement  Boardman  and  Sons  to  appear  at  the  West  Ham  Police- 
Overseers),         court  on  Wednesday,  the  22nd  of  July,  1903,  at  half-past  10  in  the 

forenoon,  to  show  cause  why  they  had  not  paid,  and  neglected  or 

refused  to  pay  the  said  rate. 

2.  On  the  said  22nd  July,  1903,  Mr.  John  A.  Boardman,  on  behalf 
of  the  said  Clement  Boardman  and  Sons,  appeared  before  me  at 
the  said  court  The  assistant  overseer  produced  the  book  containing 
the  poor  rate,  with  the  allowance  by  the  justices,  and  proved  the 
demand  and  non-payment  for  seven  days  previous  to  the  summons. 
No  objection  was  taken  to  the  rate  or  to  the  formalities,  but  in  cross- 
examination  the  assistant  overseer  admitted  that  Messrs.  Boardman 
had  tendered  ^£416  on  account  of  the  rate  by  leaving  the  amount  at 
the  rate  office,  which  amount  was  subsequently  sent  back  to  Messrs. 
Boardman.  The  assistant  overseer  also  stated  that  he  did  not  think 
he  ever  refused  part  payment  of  a  rate  before.  Messrs.  Boardmans' 
ground  of  objection  to  pay  the  balance  was  that  they  disapproved 
of  the  recent  Education  Act. 

3.  At  my  suggestion  Messrs.  Boardman  made  another  tender  of 
the  jQ4i6  in  court,  but  the  assistant  overseer  refused  to  accept  the 
same;  thereupon  I  refused  to  issue  a  distress  warrant  for  more  than 
^25  8s.  9d.,  the  balance. 

4.  Section  8  of  the  Distress  for  Rates  Act,  1849  (12  &  13  Vict  c.  14), 
provides  as  follows: — "And  whereas  it  may  be  convenient,  and  save 
expense  and  litigation,  if  forms  to  be  used  for  the  purpose  of  levying 
the  sums  aforesaid  should  be  given  :  Be  it  enacted  that  the  forms 
in  the  schdliule  to  this  Act  contained,  or  forms  to  the  same  or  the  like 
effect,  shall  be  deemed  good,  valid,  and  sufficient  in  law." 

5.  A  reference  to  Forms  A^.,  B.,  and  C^.,  shows  that  it  is  necessary 
to  state  in  each  that  the  respective  persons  "  have  not  respectively 
paid  the  said  sums  or  any  part  thereof,  but  have  respectively  refused 
so  to  do  "  I  was  of  opinion  that  it  was  clearly  contemplated  by  the 
statute  that  a  ratepayer  "  to  save  expense  and  litigation  "  might  pay, 
and  the  overseers  receive,  a  portion  of  the  rate,  and  further,  that 
Messrs.  Boardman  and  Sons  had  not  refused  payment  of  the  rate  but 
only  a  part  thereof,  having  in  fact  by  their  tender  shown  their  willing- 
ness to  pay  the  greater  part  thereof,  namely,  ;£4i6,  which  the  over- 
seers neglected  and  refused  to  accept. 

6.  I  was  further  of  opinion  that  although  acting  ministerially  it  was 
never  contemplated  that  I  should  issue  a  distress  warrant  for 
^£441  8s.  9d.,  with  the  consequent  increase  of  expense  to  the  rate- 
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payers  (amounting  to  over  ;£2o)  in  executing  it,  when  ;£4i6  in  cash        ^^^^ 
was  to  be  had  in  court  for  the  lifting,  and  outside  this,  ^£2^  8s.  pd.  Rex  v. 
was  the  only  sum  remaining  unpaid,  and,  mereover,  the  only  sum  ^j?®"!^?^^ 
which  the  Messrs.  Boardman  had  neglected  and  refused  to  pay.  Air/^  west  Ham 

7.  I  deemed  it  my  duty  as  a  magistrate  to  ensure  payment  to  the  Overseers;. 
overseers  of  the  full  payment  of  their  rate,  and  this  I  consider  I  did 
effectually  by  enabling  them  to  take  JQ416  in  cash,  and  granting  them 

a  distress  warrant  for  the  balance  of  ^£25  8s.  gd.  I  at  the  same  time 
avoided  burdening  the  ratepayers  with  extra  expense  which  the  statute 
seems  to  me  to  enjoin. 

8.  I  have  sat  as  deputy  police  magistrate  and  as  police  magistrate 
at  this  court  for  over  14  years,  and  during  that  time  have  heard  many 
thousand  poor  rate  summonses,  and  it  it  is  of  very  frequent  occurrence 
that  the  assistant  overseer  has  asked  me  to  issue  distress  warrants  for 
less  amounts  than  those  for  which  the  summonses  were  issued,  pay- 
ment on  account  having  been  accepted  by  the  overseers.  I  have 
never  personally  known  a  single  instance  in  which  such  payment  has 
been  refused,  and  I  verily  believe  that  until  this  question  of  the 
education  rate  arose  payment  on  accoimt  of  poor  rates  has  always 
been  accepted. 

In  answer  to  the  rule  a  member  of  the  firm  of  Clement  Boardman 
and  Sons  filed  the  following  affidavit : — 

1.  I  am  a  member  of  the  firm  of  Messrs.  Clement  Boardman  and 
Sons,  of  the  Broadway,  Stratford,  aforesaid,  drapers  and  house  fur- 
nishers. I  have  read  a  copy  of  the  affidavit  of  Frederic  Ernest 
Harris  sworn  on  the  ist  day  of  August,  1903.  My  said  firm  are  in 
occupation  of  the  premises  mentioned  in  paragraph  3  of  the  said 
affidavit  By  a  rate  made  on  the  28th  of  April,  1903,  for  ihe  parish 
of  West  Ham,  the  said  premises  were  rated  at  the  amount  of 
£^i  8s.  9d.  to  meet  the  expenses  incurred  by  the  overseers  of  the 
poor  in  and  for  the  parish  of  West  Ham  before  the  29th  of  Sep- 
tember, 1903. 

2.  It  is  entirely  wrong  to  say  that  I  am  or  that  any  member  of 
my  firm  is  a  member  of  any  league  or  society  for  the  purpose  of 
enabling  the  members  thereof  to  take  joint  action  in  resisting  payment 
of  any  rate  in  respect  whereof  we  are  assessed  or  any  part  thereof. 
I  am  a  member  of  the  passive  resistance  league  referred  to  in 
paragraph  5  of  the  affidavit  of  tie  said  Frederic  Ernest  Harris,  and 
I  cannot  in  accordance  with  the  dictates  of  my  conscience  voluntarily 
pay  the  part  of  the  poor  rate  applicable  to  the  support  of  sectarian 
or  non-provided  schools  in  this  parish,  and  my  firm  has  refused  to 
voluntarily  pay  ^£25  8s.  9d.  of  the  rate  made  on  the  ist  of  May  last, 
and  had  tendered  the  balance,  but  I  have  not  nor  has  any  member 
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of  my  firm  offered  any  resistance  to  the  recovery  by  the  overseers 
Rex  V.  or  any  person  on  their  behalf  of  the  said  rate.     On  the  contrary,  my 

Mespw  and  finn  are  ready  and  willing  to  offer  all  facilities  to  the  overseers  and 
^or/r  West  Ham  ^^^i^  bailiffs  in  connection  with  the  execution  of  the  distress  warrant 
Overseers).         ordered  to  be  issued  by  the  learned  magistrate. 

3.  I  have  had  conversations  with  respect  to  the  part  payment  of 
the  rates  of  the  borough  with  both  the  prosecutor,  who  is  the  borough 
treasurer,  and  with  the  assistant  overseer,  and  also  with  collectors 
of  the  poor  rates  in  the  borough,  and  they  all  informed  me  that  they 
had  never  previously  refused  to  receive  payment  of  any  sum  offered 
on  account  of  the  rates ;  previously  to  a  formal  demand  being  made 
upon  my  firm  for  the  said  sum  of  ^£441  8s.  pd.,  I  informed  the 
borough  treasurer  my  firm  were  willing  to  pay  ;£4i6  on  account  and 
in  part  payment. 

4.  On  one  occasion,  the  date  whereof  I  am  at  this  moment  unable 
to  fix,  my  said  firm  tendered  a  portion  of  the  rate  then  alleged  to 
be  due  from  them,  and  objected  to  pay  the  balance  for  reasons  which 
were  different  from  those  operating  with  my  firm  in  this  case,  and 
the  portion  was  immediately  accepted  on  account  of  the  rate. 

5.  In  this  case  the  prosecutor,  acting  in  his  capacity  of  borough 
treasurer  for  West  Ham,  verbally  agreed  with  me  to  accept  part 
payment  of  the  rates  which  my  firm  were  liable  to  pay,  and  in  a 
letter  from  him,  dated  17th  June,  1903,  now  produced  and  shown 
to  me,  that  marked  7,  A.,  B.  i,  he  informed  he  was  so  expressly 
authorised  by  the  overseers  to  accept  part  payment  of  the  said  rates. 

6.  I  attended  before  the  overseers  on  22nd  June,  1903,  and  ex- 
plained to  them  that  the  non-payment  of  the  balance  of  ^£25  8s.  pd. 
by  my  firm  was  due  to  the  serious  objection  of  myself  and  my  co- 
partners in  the  said  firm  to  certain  provisions  in  the  Education  Act 
of  1902,  under  which  the  cost  of  non-provided  schools  was  thrown 
on  the  rate. 

7.  On  June  23rd,  1903,  I  received  a  letter  from  the  said  Frederic 
Ernest  Harris,  now  produced  and  shown  to  me,  and  marked  7  A.,  B.  2, 
in  which  he  confirmed  the  letter  of  the  17th  June,  1903,  wherein  he 
stated  that  he  was  expressly  authorised  by  the  overseers  to  accept 
part  payment  of  the  rate. 

8.  On  the  30th  June,  1903,  a  written  demand  for  ;£44i  8s.  9d.  was 
left  upon  my  firm's  premises  by  the  assistant  overseer.  Accordingly, 
on  the  14  th  July,  1903,  I  tendered  the  sum  of  ;£4i6  on  account  of 
the  rate  in  cash  at  the  rates  office,  Town  Hall,  West  Ham,  and  I 
left  the  money  there.  At  a  later  hour  on  the  same  day  John  Kendall, 
the  assistant  overseer,  brought  the  money  to  the  premises  of  my  firm, 
and  handed  it  back  to  me,  saying  that  the  overseers  could  not  accept 
it. 
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9.  A    summons    was    subsequently    served    upon  my  firm,  which        1908. 
summons  is  now  produced  and  shown  to  me,  marked  7,  A.,  B.  3,  Rex?;. 
and  on  the  22nd  July,   1903,  I  appeared  before  Robert  Alexander  GijJegpie  and 
Gillespie,  a  magistrate,  to  answer  the  said  summons.     At  the  ^^^^'^^g  Air uvf^i  Earn 
I  drew  the  magistrate's  attention  to  the  fact  that  the  summons  was  Overseers). 

not  in  accordance  with  the  forms  required  by  12  &  13  Vict.  c.  14, 
inasmuch  as  the  words  "  or  any  part  thereof  "  were  omitted  from  it, 
and  I  objected  to  the  summons  on  the  ground  that  it  was  so  drawn 
as  to  exclude  from  the  consideration  of  the  court  the  fact  that  my 
firn>  were  then  and  had  been  willing  to  pay  the  sum  of  ^£416  towards 
the  rate. 

10.  On  the  same  occasion  I  proved  to  the  magistrate  that  my 
firm  had  tendered  the  sum  of  ;£4i6  in  part  payment  of  the  rates 
due  from  Messrs.  Clement  Boardman  and  Sons,  and  I  proved  also 
that  my  firm  had  not  refused  or  neglected  to  pay  the  rate,  but  that 
they  had  only  refused  or  neglected  to  pay  a  part  thereof,  namely, 
£25  8s.  9d. 

11.  At  the  suggestion  of  the  magistrate  I  made  in  court  another 
tender  of  the  sum  of  ^£41 6,  but  the  assistant  overseer  who  proved 
the  case  for  the  overseers,  and  the  borough  treasurer,  who  appeared 
before  the  magistrate  in  support  of  an  application  for  a  warrant, 
refused  to  accept  the  same.  My  firm  were  then  and  have  at  all  times 
since  been  ready  and  willing  to  pay  the  said  sum  of  ;£4i6,  and  it 
was  entirely  unnecessary  to  issue  a  distress  warrant  for  the  recovery 
of  the  said  sum  or  any  part  thereof. 

Robson,  K.C.,  Macmorran,  K.C.,  and  T.  Artemus  Jones  showed 
cause.  The  learned  magistrate  was  willing  to  issue  a  distress  warrant 
for  £^2^  8s.  9d.,  which  had  not  been  tendered,  and  the  question  is 
whether  an  order  in  the  nature  of  a  mandamus  ought  to  be  granted 
directing  him  to  issue  the  warrant  for  the  full  amount  of  ;£44i 
instead,  ;£4i6  of  which  had  been  tendered.  The  facts  axe  not  in 
dispute.  Messrs.  Boardman  took  some  exception  to  the  part  of  the 
rate  which  they  thought  represented  the  amount  which  would  go 
towards  the  maintenance  and  support  of  non-provided  schools — schools 
originally  built  as  voluntary  or  denominational  schools,  and  now 
maintained  at  the  cost  of  the  municipality  out  of  the  rates  by  virtue 
of  the  recent  Act  The  refusal  to  pay  the  poor  rate  is  an  offence 
under  the  statute  of  43  Eliz.  c.  2,  s.  4,  punishable  in  certain 
events  by  imprisonment  By  the  Distress  for  Rates  Act,  1849,  this 
imprisonment  is  limited  to  three  months.  The  debt  here  is  not  a 
merely  civil  debt,  but  falls  within  what  may  be  termed  the  quasi 
criminal  law,  to  which  a  penalty  attaches  over  and  above  the  amount 
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^^^^        of  the  debt  itself.     If  the  magistrate  be  wrong  here,  the  overseers 
Rexr.  will  henceforth  be  able  to  inflict  a  ver>'  serious  punishment  upon 

GjUeepie  and  the  ratepayer  over  and  above  that  contemplated  by  the  law.  Here 
^r/i?  West  Ham  *^®  debtor,  having  tendered  the  amount  within  a  few  pounds,  it  is 
Overseers).  contended  on  the  other  side  that  the  overseers  are  entitled  to  have  all 
or  none.  The  preamble  to  the  Act  of  1849  treats  the  issuing  of 
this  warrant  as  an  act  within  the  discretion  of  the  justices.  What 
the  Act  contemplates  is  seen  pretty  clearly  from  the  forms  in  the 
schedule ;  the  complaint  is  that  the  ratepayer  "  hath  not  paid  the 
same  or  any  part  thereof  but  hath  refused  so  to  do."  The  summons 
is  in  the  same  words,  and  the  warrant  recites  the  complaint ;  so  that 
all  three  documents  refer  to  a  refusal  to  pay  the  rate  "  or  any  part 
thereof."  It  is  the  overseer's  duty  to  demand  the  whole  amount 
Then,  if  he  finds  he  cannot  get  the  whole  amount,  he  is  to  demand 
at  least  part  payment  if  he  thinks  he  can  get  it,  because  he  has  to 
inform  the  magistrate  that  the  defaulting  ratepayer  has  refused  to 
pay  any  part  of  the  rate,  which  implies  that  a  demand  for  a  part 
can  be  made.  It  is  clear  that  the  magistrate  is  not  limited 
to  issuing  his  warrant  for  all  or  none,  but  it  is  his  duty 
to  inquire  generally  whether  part  has  been  tendered.  It  is  the 
overseer^s  duty  to  allege  -that  a  defaulter  has  refused  to  pay 
any  part.  [Lord  Alverstone  CJ.  mentioned  the  case  of  Tyne- 
itwuth  Union  v.  Backworih  Overseers  (1888)  57  L.  J.  M.  C.  53.] 
Here  the  magistrate  has  said  that  he  would  not  issue  the  distress 
warrant  for  that  which  the  ratepayer  is  willing  to  pay.  Acts  of 
magistrates  are  sometimes  spoken  of  as  if  they  were  ministerial  acts. 
The  law  is  put  concisely  in  "  Archbold's  Poor  Law,"  at  p.  1056  of 
the  15th  edition,  which  shows  that  conflicting  decisions  exist  with 
regard  to  the  discretionary  power  of  magistrates  to  issue  distress 
warrants,  whether  their  functions  are  ministerial  or  judicial.  Here 
the  ratepayer  has  not  refused  to  pay  any  part  of  the  rate;  on  the 
contrary  he  has  tendered  part,  therefore  his  refusal  only  relates 
to  the  balance,  and  it  is  in  the  discretion  of  the  magistrate  to  issue 
a  warrant  for  the  balance.  When  the  objection  is  not  one  which  could 
be  made  a  ground  of  appeal  against  the  rate  justices  are  not  bound  to 
issue  their  warrant.  A  distress  for  jQ^^i  is  a  greater  cost  to  the 
ratepayer  than  would  be  the  case  if  the  levy  were  for  £2^, 

Danckweris,  K.C.j  E.  Morten,  and  Sturgess  in  support.  Before 
discussing  the  question  of  law  it  may  be  well  to  point  out  that  the 
overseers  have  in  this  case  been  practically  forced  into  the  line  they 
have  taken.  It  was  brought  to  their  knowledge  by  Mr.  Boardman 
himself  and  others  that  there  was  a  widespread^  agreement  in  the 
borough  not  to  pay  any  part  of  the  rate  which  could  be  said  to  be 
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attributable  to  the  maintenance  of  voluntary  schools.     In  the  vast 1903. 

majority  of  cases  the  part  of  the  rate  in  question  would  be  a  few  Rex  v. 
shillings.    Whether,  however,  the  amount  for  which  a  distress  warrant  ^iUMpie  and 
is  applied  for  is  large  or  small,  a  fixed  charge  of  6s.  6d.  has  to  be  ^a^WftstHam 
paid  by  the  overseers  for  the  warrant ;  and  it  is  in  the  discretion  of  werseers). 
the  magistrate  whether  he  will  allow  the  overseers  to  recover  this 
charge  from  the  defaulting  ratepayer.     If  the  overseers  were  to  apply 
for  a  distress  warrant  for  the  recovery  of  a  sum  so  small  that  this 
charge  of  6s.  6d.  would  be  quite  disproportionate  to  it,  the  magistrate 
might  be  inclined  to  refuse  to  allow  the  charge  to  be  recovered  from 
the  ratepayer;  and  in  that  case  the  overseers,  in  trying  to  enforce 
payment  o(  the  rate  in  full,  would  be  throwing  good  money  after 
bad.    The  position  they  have  taken  up  is,  therefore,  perfectly  reason- 
able and  in  the  true  interest  of  the  ratepayers  at  large. 

On  the  question  of  law  our  proposition  is  that  it  is  for  the  overseers 
to  determine  whether  they  will  accept  part  payment  of  a  rate  or  not ; 
that  the  discretion  in  this  respect  rests  with  them  alone,  and  not  with 
the  magistrate  or  with  the  ratepayer. 

It  is  well  settled  that  if  a  rate  is  a  legal  rate  the  jurisdiction  of  the 
magistrate  with  reference  to  enforcing  it  is  purely  ministerial.  The 
rate  itself  constitutes  the  order  for  payment,  and  in  issuing  the 
distress  warrant  the  magistrate  is  merely  issuing  execution  in  respect 
of  an  existing  order.  He  must,  of  course,  inquire  whether  the  rate 
is  legal  in  order  to  see  if  there  is  such  an  existing  order;  but  once 
satisfied  that  the  rate  is  legal,  his  functions  are  entirely  ministerial : 
Reg.  V.  Price  (1880)  5  Q.  B.  D.  300;  49  L.  J.  M.  C.  49;  Newbould 
v.  Coltman  (1851)  6  Ex.  189;  20  L.  J.  M.  C.  149;  Souihwark  and 
Vauxhall  Waterworks  v.  Hampton  Urban  District  Council,  1899, 
I  Q.  B.  273 ;  68  L.  J.  Q.  B.  207  ;  Seaman  v.  Burleyy  1896,  2  Q.  B.  344 ; 
65  L.  J.  M.  C.  208;  Reg,  V.  Handsley  (1881)  7  Q.  B.  D.  398; 
51  L.  J.  M.  C.  137.  The  Distress  for  Rates  Act,  1849,  studiously 
preserves  the  ministerial  character  of  the  magistrate's  jurisdiction  in 
issuing  the  distress  warrant,  while  giving  him  a  discretion  as  regards 
costs  and  the  committing  of  the  defaulter  to  prison :  Re  Edgcombe^ 
1902,  2  K.  B.  403;  71  L.  J.  K.  B.  722. 

On  the  other  side,  great  stress  was  laid  on  the  language  of  the 
forms;  and  in  particular  the  words  "  or  any  part  thereof  "  were  relied 
on.  It  is,  however,  to  be  observed  that  the  wor^s  are  not — as  they 
must  be  read  if  the  argument  based  on  them  is  to  prevail — "  nor  any 
part  thereof,"  but  "or  any  part  thereof."  These  words,  it  is  sub- 
mitted, are  inserted  merely  to  show  how  the  form  is  to  be  adapted 
if  there  has  been  part  payment.  They  have,  however,  no  bearing  on 
iUt^  material  question  in  this  case,  namely,  in  whom  the  power  resides 
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^^^'    _  of  deciding  whether  part  payment  shall  be  accepted.     That  power, 

Rei  7..  it  is  submitted,  must  be  in  the  overseers.     It  is  they  who  by  making 

Gillespie  and       the  rate  order  that  a  given  sum  shall  be  paid.     The  magistrate  does 

pirieW^iEdLia^^^  order  payment;  he  merely  grants  execution.     In  this  connection 

Overseers).  it  is  to  be  observed  that  the  obligation  to  pay  imposed  by  the  rate  is 

in  the  nature  of  a  debt  from  the  ratepayer  to  the  overseers,  although 

it  is  not  a  mere  debt,  but  also  what  may  be  called  a  public  obligation. 

Further,  though  for  the  purpose  of  appeal  to  the  Court  of  Appeal 

the  proceedings  for  enforcing  the  liability  have  been  held  in  Seaman 

v.  Bur  ley,  1896,  2  Q.  B.  344;  65  L.  J.  M.  C.  208,  to  be  criminal, 

yet  for  most  purposes    they    are    civil :    Reg.  v.  Blenkinsop,    1892, 

I  Q.  B.  43 ;    61  L.  J.  M.  C.  45;    Reg.    v.    Whiiecross  Street  Prison 

Governor  (1865)  6  B.  &  S.  372;  34  L.  J.  M.  C.  193. 

As  to  the  question  of  tender: — where  one  entire  sum  is  due  the 
debtor  cannot  tender  part  so  as  to  oblige  the  creditor  to  accept  it: 
Searles  v.  Sadgrave  (1855)  5  E.  &  B.  639;  25  L.  J.  Q.  B.  15  ;  Dixon 
v.  Clark  (1847)  5  C.  B.  365;  16  L.  J.  C.  P.  237.  [Kennedy  J.  If 
the  money  were  paid  into  Court,  no  judge  would  alluw  execution  to 
issue  for  more  than  the  balance.]  No  doubt;  but  in  the  case  of  an 
action  that  matter  is  dealt  with  by  rule,  and,  moreover,  the  Court 
acts  judicially,  while  here  the  magistrate  acts  ministerially.  The 
principle  is  that  the  debtor  cannot  compel  the  creditor  to  accept 
part  payment.  And  that  principle  shows  that  it  is  in  this  case  for 
the  overseers  to  decide  whether  it  is  expedient  to  accept  part  payment 
or  not,  and  not  for  anyone  else.  In  assuming  power  to  decide  whether 
the  overseers  ought  to  accept  part  payment,  the  magistrate,  whose 
functions  are  ministerial,  is  assuming  a  discretion  not  vested  in  him, 
and  the  Court  should  refuse  to  allow  him  to  assume  such  a  discretion, 
as  the  Court  refused  to  allow  justices  to  assume  a  discretion  in  Reg. 
v.  Boteler  (1864)  4  B.  &  S.  959;  33  L.  J.  M.  C.  loi. 

[RobsoHy  K.C.y  at  the  suggestion  of  the  Court,  gave  an  undertaking 
that  the  ;£4i6  should  be  paid  if  the  rule  were  discharged.] 

Lord  Alver stone  C.J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  I  wish  it  to  be  distinctly  understood  that  nothing  I  say 
in  this  case  must  be  supposed  to  give  any  countenance  to  the  refusal 
of  persons  (I  am  speaking,  of  course,  in  a  court  of  law)  to  pay  rates  that 
are  justly  due,  and  I  desire  to  make  this  distinctly  plain.  I  am  dealing 
with  this  case  as  though  it  were  an  ordinary  case,  as  though  I 
had  not  known  the  motive  which  was  set  up  as  an  excuse 
for  not  paying  the  whole  of  the  rate.  I  am  anxious  to  say  that, 
because  it  sometimes  has  been  supposed  that  a  judgment  given  in 
a  case  of  this  kind  has  countenanced  or  given  support  to  matters 
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with  which  it  has  nothing  to  do.  As  I  pointed  out,  the  question  we  ^^^^ 
have  to  decide  is  whether,  when  application  is  made  to  a  magistrate  Rex  z;, 
under  the  Distress  for  Rates  Act,  1849,  ^"^  the  person  against  whom  Gillespie  and 
the  application  is  made  is  there,  and  says:  "Here  is  a  part  of  the  ^^^"^  g^^^^ 
money ;  you  can  take  it  to-day,"  the  magistrate  is  bound  to  issue  a  Overbeers). 
distress  warrant  for  the  whole  amount.  With  the  greater  part,  I 
think  I  may  say  with  all  but  one  point,  of  Mr.  Danckwerts' 
able  iu-gument  I  entirely  agree.  I  entirely  agree  with  all  the 
subordinate  or  minor  preliminary  propositions  that  he  laid  down. 
I  agree  with  him  to  this  extent,  that  the  overseer  is  entitled  to  say : 
"  I  will  not  take  less  than  the  full  amount"  It  seems  to  me  that 
having  got  thus  far,  we  have  only  to  consider  what  are  the  rights 
and  duties  of  a  magistrate  asked  to  issue  a  distress  warrant  under 
the  statute.  I  think  it  is  quite  right  to  say,  broadly  speaking,  that 
the  duty  of  the  magistrate  is  ministerial,  but  that  does  not  decide 
the  question,  because  we  must  then  explain  what  is  meant  by 
ministerial.  I  have  no  doubt — and  not  only  have  I  no  doubt,  but  I 
have  so  decided  in  two  or  three  cases  in  the  last  two  years — that  where 
there  is  a  good  rate,  and  the  magistrate  is  satisfied  that  the  person 
rated  is  the  proper  person  and  has  not  paid,  the  grounds  which  he 
can  consider  as  reasons  for  not  issuing  a  distress  warrant  are  very 
limited.  It  is  not  necessary  to  go  through  them.  I  have  never 
pretended,  nor  do  I  pretend,  to  give  a  complete  catalogue  of  them, 
as  some  new  case  may  arise.  But  I  am  not  aware  of  anything  which 
has  ever  justified  the  view  that  a  magistrate  must  issue  a  distress 
warrant  if  a  ratepayer  is  prepared  to  pay  there  and  then  the  whole 
amount.  Nor  do  I  know  of  any  authority  which  suggests  that  he 
must  issue  the  distress  warrant  for  the  whole,  if  there  and  then  the 
overseer  can  receive,  or  has  received,  a  part  of  the  money  which  is 
due  to  him.  It  seems  to  me  that  all  the  authorities  that  have  been 
cited  are  really  beside  the  question  we  have  to  consider.  I  think 
nobody  can  read  Distress  for  Rates  Act,  1849,  without  being  satisfied 
that  the  Legislature  contemplated  process  for  part  of  the  rate  and 
part  payment  as  well  as  process  for  and  payment  of  the  whole.  I 
am  not  saying  that  they  did  not  contemplate  that  under  mari^-  circum- 
stances a  distress  warrant  would  go  for  the  whole  amount. 

Section  5  directs  that  the  party  charged  shall  be  summoned.  There- 
fore the  party  is  to  be  there.  And  section  6,  though  it  is  true  that 
it  relates  specially  to  cases  where  proceedings  have  been  taken  to 
compel  payment  with  a  view  to  a  person  being  lodged  in  prison, 
provides  that  if  at  any  time  before  such  person  is  committed  to  and 
lodged  in  prison  for  non-payment  of  the  rate,  or  by  reason  of  its 
being  returned   to  the  distress  warrant  that  there  are  no  goods  and 
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^^Q^        chattels,     or     no     sufficient     goods     or    chattels,     "  such     person 
Rexv.  shall     pay     or     tender     to     the    churchwardens     or    overseers     of 

oS^^Lff"^^  the  poor  ...  the  sum  so  sought  to  be  recovered,  together 
;»ar/^  West  Ham  with  the  amount  of  all  costs  and  expenses  up  to  that  time  incurred," 
Overseers).  proceedings  are  to  be  at  an  end.     Therefore  it  seems  to  me  that 

the  actual  words  of  the  statute  clearly  contemplate  that  there 
may  be  an  application  made  for  less  than  the  full  amount  I  also 
wish  to  point  out  that  the  statute  also  contemplates  an  appli- 
cation being  made  for  more  than  the  amount  of  a  particular  rate, 
l)ecause  it  orders  the  justices  in  some  cases  to  issue  a  distress  warrant 
for  the  rate  and  all  the  arrears  that  there  are,  which  would  of 
necessity  involve  some  inquiry  as  to  what  the  real  arrears  were.  It 
is  perfectly  true  that  the  forms  given  in  the  schedule  as  forms  are 
only  optional.  It  is  perfectly  true  that  the  forms  need  not  be 
exactly  followed,  because  the  statute  provides  for  the  use  of  forms 
"  to  the  like  eflfect,"  but  still  the  forms  indicate  that  the  Legislature 
contemplated  the  Act  being  used  where  a  part  of  the  rate  could 
not  be  recovered. 

Under  these  circumstances,  I  must  say,  treating  this  as  an  ordinary 
case  and  nothing  else,  I  am  very  much  impressed  with  that  which 
the  magistrate  states  to  be  the  practice  which  has  now  existed  for 
fourteen  years.  He  says  that  he  has  heard  many  thousands  of  poor 
rate  summonses,  and  it  is  a  very  frequent  occurrence  that  the  assistant 
overseer  has  asked  him  to  issue  a  distress  warrant  for  a  less  amount 
than  that  for  which  the  summons  was  issued.  The  point  Mr. 
Danckwerts  takes  that  impresses  me,  and  the  one  point  that  has  given 
me  difficulty  in  this  case,  is  that  he  says  the  overseers  need  not  accept 
less  than  the  full  amount,  and  that  the  cases  in  which  distress 
warrants  for  such  amounts  have  been  issued  have  been  at  the 
request  of  the  overseers.  That  is  probably  true,  but  I  think 
according  to  the  principles  of  justice  that,  when  the  statute 
contemplates  process  going  for  a  part  which  is  refused  to  be 
paid,  there  being  a  question  of  previous  tender  (I  agree  that 
no  question  of  previous  tender  ought  to  be  gone  into,  because 
that  might  necessitate  a  trial  of  what  was  a  tender),  and  where  in 
court  the  magistrate  is  satisfied  the  money  is  to  be  had  for  the  lifting 
or  for  the  asking,  and  the  process  of  the  court  is  only  required  to 
enforce  payment  of  the  balance,  he  has  a  right  to  issue  a  distress 
warrant  for  the  balance.  I  pointed  out  when  the  rule  was  moved 
that  it  seemed  to  me  extremely  doubtful  whether  a  mandamus 
ought  to  go,  because  on  that  day,  when  the  magistrate  so  acted,  the 
overseers  could  have  had  the  ;£4i6  in  cash  and  a  distress  warrant 
for  the  balance.     I  have  listened  with  the  greatest  attention  to  Mr. 
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Danckwerts'  argument,  and  I  am  unable  to  see  anything  which  prevents 

our  taking  what  seems  to  me  the  reasonable  and  proper  course  and  Rex  v. 

holding  that  where  a  process  is  to  be  issued  it  ought  to  be  issued  only  5^^^^?°^ 

for  that  which  is  really  required  to  be  recovered.     I  must  point  out  ^^./^vtrestHam 

that,  although  I  do  not  suppose  it  is  any  ground  or  motive  in  this  case,  Overseers). 

any  other  judgment  would  throw  upon  the  recalcitrant  debtor  who 

either  was  not  able  to  pay  or  was  not  willing  to  pay,  larger  costs  as 

between  himself  and  the   overseers,   because  the   overseers,    or   the 

p^sons  who  levied,  would  be  entitled  to  recover  larger  fees  in  respect 

of  lev)'ing  a  larger  amount.     I  am  therefore  of  opinion  that  this  rule 

must  be  discharged.     I  understand  that  the  undertaking  to  pay  the 

;^4i6  remains. 

La^tunce  J.     I  entirely  agree. 

Kennedy  J.  I  agree  too.  I  wish  to  associate  m\self  in  my 
judgment  entirely  with  what  my  Lord  has  said  with  regard  to  treating 
this  case  simply  on  general  grounds.  It  appears  to  me  that  I  can 
put  my  reasons  very  shortly,  and  I  think,  considering  the  importance 
of  the  case,  I  ought  to  do  so.  The  question  is  whether  we  are  by 
this  procedure  of  mandamus  to  compel  a  magistrate  to  issue  a  distress 
warrant  in  respect  of  the  whole  of  a  rate,  when  on  the  hearing  of  the 
summons  an  actual  tender  of  a  large  portion  of  the  rate  is  made 
there  and  then  in  court  before  him.  Prima  facie  that  would  seem 
to  be  an  unlikely  course  for  the  law  to  sanction.  It  does  involve, 
although  no  gain  to  the  overseers,  questions  of  greater  cost  to  the 
ratepayer.  But  when  we  look  at  it  from  the  view  which  Mr.  Danck- 
werts invited  us  to  take — the  view  of  authority — I  see  nothing  which 
compels  this  Court  in  obedience  to  the  authority  of  previous  decisions 
to  take  the  view  that  the  magistrate  ought  to  be  compelled  by 
mandamus.  'Persons,  of  course,  must  pay  the  rate  as  ordered  by 
law.  Persons,  of  course,  must  recognise  that  which  this  Court  has 
more  than  once  laid  down,  namely,  that  a  magistrate  before  whom 
the  person  who  ought  to  pay  a  rate  is  brought  for  the  non-payment 
of  that  rate  is  acting  ministerially  and  not  judicially,  in  this  sense : 
that  if  it  is  a  valid  rate — ^if,  as,  for  example,  in  such  a  case  as 
Rig,  V.  Bradshaw  (i860)  2  E.  &  E.  836;  29  L.  J.  M.  C.  176,  the 
person  summoned  is  in  visible  occupation  of  the  property  rated — the 
magistrate  cannot  go  into  any  question  except  this :  "  Is  there  due  and 
mipaid  the  rate  which  has  been  made  according  to  law  ?  "  In  that 
sense  his  office  is  ministerial.  But  then  the  question  arises :  Is  the 
magistrate,  in  issuing  the  warrant  and  accepting  the  rate  as  the  bajsis 
of  the  amount  for  which  he  must  put  in  force  the  powers  intrusted 
to  him  by  giving  a  distress  warrant,  bound  to  overlook  the  fact  that 
there  and   then    in   court  the   ratepayer  in    question    says,    "  Here 
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is    this    amount    in    part    payment"?     I     know    of    no    authority 
lUxt/.  obliging    one    to    come    to   such    a    conclusion,    and    it    seems    to 

OtbOT^^elr^  me  most  unreasonable.  I  confess  I  think  a  good  deal  of  the 
^ar/^  West  Ham  argument  of  Mr.  Danckwerts  in  regard  to  tender  seemed  to  me 
Overseers).  horn  the   first  to   be  outside    the    real    question   for   consideration, 

because  no  one  has  suggested  that  the  magistrate,  when  the  person 
is  brought  before  him  by  the  overseers  on  a  summons  for  non-payment 
of  a  rate,  should  go  into  the  disputed  question  as  to  whether  at  any 
time  the  person  who  ought  to  pay  the  rate  has  tendered  either  the 
whole  amount  or  any  part  of  it.  He  is  not  there  to  try  the  question 
as  to  whether  there  has  been  a  valid  tender  or  not  of  the  whole  or 
part  of  it.  I  quite  agree  that  his  duty  is  ministerial  and  not  judicial. 
There  is  the  rate,  and  the  man  has  to  pay,  and  he  has  to  see  at  that 
moment  what  is  the  amount  actually  unpaid.  But  directly  he  does 
that  he  must  see  that  the  money  is,  as  in  this  case,  actually  produced, 
and  the  man  says,  "  I  am  willing  to  pay."  Would  Mr.  Danckwerts 
say  that  supposing  a  ratepayer  came  with  the  whole  amount,  never 
having  paid  up  to  that  moment,  the  overseer  could  say,  "  I  will 
not  take  the  amount  even  now;  I  want  your  distress  warrant  for 
the  whole  of  the  rate "  ?  Surely  that  cannot  be  right.  It  would 
be  issuing  a  distress  warrant,  with  all  its  circumstances  of  cost,  all 
its  circumstances  of  annoyance,  against  a  person  who  up  to  that  time, 
no  doubt,  had  not  paid,  but  w^ho  then  and  there  actually  offers  the 
money  before  the  magistrate,  and  against  whom  I  should  presume 
the  magistrate's  duty  was  to  order  him  to  pay  the  costs  so  far  incurred 
Dy  the  steps  which  had  alone  produced  the  money.  It  seems  to 
me  that  while  it  is  not  the  least  within  the  function  of  a  magistrate  to 
consider  previous  tenders,  still,  if  the  money  is  there  and  then  offered 
in  payment  of  the  whole  or  any  part,  his  duty,  while  he  looks  at  the 
amount  of  the  rate  as  prima  facie  the  amount  absolutely  due,  and 
which  he  must  consider  to  be  due  as  the  legal  rate,  and  while  he 
cannot  go  into  the  question  of  the  liability  of  the  person  who 
is  visibly  in  occupation  of  the  property  rated,  his  duty  is  to 
say,  "Well,  in  using  the  machinery  to  get  this  rate  I  must  look, 
and  properly  look,  at  the  sum  which  is  here  in  court,  which  leaves 
me  free  to  put  in  force  the  machinery  pnly  for  the  balance  remaining 
unpaid." 

Therefore,  on  these  grounds,  it  seems  to  me  that  it  would  not 
be  right  to  compel  the  magistrate  to  issue  a  distress  warrant  for  a 
rate  when  either  the  whole  or  a  part  of  it  is  actually  offered  in  court 
before  him ;  and  the  overseer  can  only  properly  recover,  as  an  official, 
the  balance,  being  already,  without  any  machinery  of  distress  warrants, 
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enabled  there  and  then  to  receive  that  which  is  either  the  whole  or        t^Q^ 
a  substantial  part  of  that  which  he  is  entitled  to  claim.  Hex  v, 

Crfllespio  and 
Rule  discharged,      others  (£^ 

Solicitors  for  the  /w^a/A'^«— Hillearys.  ^vo^'e^T*  ^^ 

SoUdtorsfor  the  respondents — Lloyd  George  and  Sons. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

In  Re  WiUsj  decided  a  few  days  after  the  above  case,  and  reported  fost  p.  103, 
it  vas  held  that  though  the  justices  cannot  be  compelled,  in  proceedings  for  the 
recovery  of  poor  rate,  to  issue  a  distress  warrant  for  more  than  the  balance  where 
there  is  a  tender  of  part  oayment  in  court  which  the  overseers  decline  to  accept, 
yei  the  justices  are  at  liberty  to  do  so  if  ihey  think  fit. 

It  may  be  added  that  in  Seaman  v.  Burley'y  1896,  2  Q.  B.  344  ;  65  L.  J.  M.  C. 
ao8 ;  75  Lw  T.  91  ;  45  W.  R.  i  ;  60  J.  P.  772 ;  18  Cox  C.  C.  403,  it  was  held 
that  proceedings  for  the  recovery  of  poor  rate  are  a  "criminal  cause  or  matter" 
within  the  meaning  of  section  47  of  th"  Judicature  Act,  1873,  and  that 
consequently  no  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  the 
Divisional  Court  on  a  case  stated  in  such  proceedings.  It  has  been  thought  in 
«ome  quarters  that  this  case  and  some  of  the  cases  there  followed  have  gone  too 
far,  and  it  is  very  possible  that  the  House  of  Lords  may  hereafter  be  asked  to 
review  these  decisions.  In  the  meantime  Seaman  v.  Burley  would  apparently 
|jrewnt  its  being  possible  to  have  the  decision  in  Rex  v.  Gillespie  reviewed  by 
the  Court  of  Appeal. 
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October  30.         HACKNEY  BOROUGH  COUNCIL  v.  LEE  CONSERVANCY  BOARD. 

Stpeeto— MetPopoUs— New  stpeet— Pavln^r  expenses— *'Ownep**—Liaiici 
held  fop  pupposes  of  navl^ratlon  of  plvep— MetPopoUs  Mana^re- 
ment  Aet,  1856  (18  dK  19  VIot.  o.  120).  tm.  106,  26Q-Metpopolls 
Manasement  Amendment  Aot^  1882  (26  dK  26  Vlot.  o.  1Q2X  «•  77. 

Land  acquired  by  the  Lee  Conservancy  Boards  for  the  purpose  of 
strengthening  a  river  bank  under  their  control^  is  held  by  the  Board 
as  trustees  for  public  purposes  of  a  nature  inconsistent  with  the  letting 
of  the  land  for  ordinary  beneficial  purposes.  The  Board  are 
consequently  not  ^^  owners**  of  such  land  within  the  meaning  of  the 
Metropolis  Management  Acts  so  as  to  be  liable  for  the  paving 
expenses  of  a  new  street  on  which  the  land  abuts.  And  it  makes  no 
difference  in  this  respect  that  the  conveyance  of  the  land  to  the  Board 
contains  a  reservation  to  the  vendors  of  a  right  to  construct  wharves^ 
&'C,,  on  the  land. 

Action  tried  before  Wright  J.  without  a  jury,  in  which  the  plaintiffs, 
the  Council  of  the  metropolitan  borough  of  Hackney,  claimed 
;£3oo  2s.  6d.,  being  the  estimated  expenses  of  paving  a  new  street, 
known  as  Maiwand  Road,  Clapton  Park,  in  the  borough  of  Hackney, 
due  to  the  plaintiffs  from  the  defendants  as  owners  oi  land  bounding 
or  abutting  on  Maiwand  Road  aforesaid.  The  defendants  were  the 
Conservators  of  the  River  Lee  Navigation. 

On  October  9,  1902,  the  plaintiffs  resolved  that  Maiwand  Road, 
being  a  new  street  within  the  Metropolis  Management  Acts,  1855  and 
1862,  should  be  well  and  sufficiently  paved  by  making  up  the  road  and 
channelling  the  same,  and  by  paving  the  footways,  forming  the  street 
crossings,  and  performing  the  necessary  guUey  work;  further,  that 
notices  be  served  demanding  the  respective  amounts  apportioned  on 
the  owners  of  the  houses  and  land  bounding  or  abutting  on  Maiwand 
Road,  and  upon  receipt  of  such  amounts  the  works  be  carried  out,  and 
upon  the  works  being  done  and  the  accounts  closed,  that  the  street  be 
from  that  time  repaired  and  maintained  by  the  Council 

The  plaintiffs  alleged  that  the  defendants  were  the  owners,  within 
the  meaning  of  the  Metropolis  Management  Acts,  of  land  bounding 
or  abutting  on  Maiwand  Road,  throughout  285  feet  10  inches  of  the 
length  thereof;  and  the  sum  of  ;£3oo  2s.  6d.  was  apportioned  on  them 
in  respect  of  their  ownership.  On  October  22,  1902,  payment  of  the 
amount  was  demanded  of  the  defendants,  who  refused  to  pay  the 
same. 
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By  their  defence  the  defendants  did  not  admit  that  Maiwand  Road        ^^^*^ 
was  a  new  street  within  the   Metropolis   Management   Acts.     They  Hackney 
denied  that  their  land  bounded  or  abutted   on    Maiwand  Road  as  ^TJf  ni'^""^ 
alleged  or  at  all.     And,  alternatively,  if  their  land  bounded  or  abutted  ymcj  Board. 
on  the  road  as  alleged,  they  denied  that  they  were  the  owners  of  such 
land  within  the  meaning  of  the  Metropolis  Management  Acts. 

Shortly  stated,  the  facts  were  as  follows  : — 

The  defendants  are  the  successors  of  the  Lee  Conservancy  Trustees, 
who  were  by  7  Geo.  III.  c.  5 1  empowered  to  make  new  cuts  for  the 
{Mirposes  of  the  navigation  of  the  river.  The  trustees  made  a  new  cut 
or  canal  from  Lee  Bridge  to  the  waterworks  called  the  Hackney  cut. 
The  present  Maiwand  Road  fronts  this  cut. 

In  1849  the  Lee  Conservancy  Trustees  purchased  a  strip  of  land, 
from  21  to  27  feet  wide,  containing  about  two  roods,  lying  next  this 
navigable  cut  of  the  Lee  just  outside  the  bank  of  the  cut,  for  the 
purpose  of  strengthening  the  bank.  The  conveyance  of  this  strip 
contained  a  reservation  to  the  vendors,  their  heirs  and  assigns,  or  other 
the  owner  or  owners  for  the  time  being  of  the  land  immediately 
adjoining  the  land  intended  to  be  conveyed  on  the  south-west  side, 
during  the  lives  of  all  the  parties  thereto  and  of  all  the  then  trustees  of 
the  River  Lee  and  the  lives  and  life  of  the  survivors  and  survivor  and 
during  21  years  from  the  decease  of  such  survivor,  10  make  form  and 
construct  upon  the  piece  of  land  thereby  conveyed,  or  partly  upon  it 
and  partly  upon  the  adjoining  land,  a  dock  or  docks,  landing  place  or 
landing  places,  wharf  or  wharves,  so  as  to  be  able  and  have  the  right 
and  privilege  at  all  times  thereafter  to  use  and  take  advantage  of  the 
River  Lee  and  the  navigation  thereof  for  the  shipment,  landing,  &c.,  of 
all  kinds  of  goods  and  materials  free  of  charge  or  duty. 

This  strip  of  land  had  been  bounded  on  the  west  side,  the  side 
opposite  to  the  river,  by  a  ditch  which  was  filled  up  about  the  year 
1867. 

In  i8do  the  London  and  Suburban  Land  and  Building  Company 

conveyed  to  one  Goodman  and  another  a  parcel  of  land  on  the  west  of 

the  stnp  of  land  of  the  Lee  Trustees,  now  the  site  of  Maiwand  Road. 

In  the  same  year  a  40-feet  road  was  approved.     In   1882  notice  of 

intention  to  build  on  the  land  was  given.       In  January,  1889,  the 

plaintiffs'  predecessors,  the  Hackney  Board  of  Works,  resolved  to  pave 

and  make  up  Maiwand  Road  as  a  new  street.     In  June  of  the  same 

year  it  was  discovered  that  a  40-feet  road  would  be  an  encroachment 

of  IS  feet  on  the  defendants'  land ;   and  on  24th  April,  1890,  the 

London  County  Council  approved  of  a  30-feet  road  on  condition  that 

no  harriers  be  erected  or  obstruction  caused.     In  1901  the  plaintiffs 

rescinded   the  resolution   of   the  Hackney  Board  of  Works  for  the 
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^^Q^        paving  and  making  of  Mai  wand  Road  and  passed  the  resolution  on 

Hackney  which  the  present  action  was  brought. 

Borough  GoandJ 

^cy  Board.  Macmorran^  K.C.,  and  T,  Beven  for  the  plaintiffs.     The  apportion- 

ment has  been  duly  made.  Maiwand  Road  is  a  new  street.  Although 
it  dates  from  1882  it  has  never  been  made  up.  It  abuts  on  or  is 
bounded  by  the  defendants'  land,  and  the  defendants  are  liable  for  the 
apportioned  expenses  of  paving. 

Avory^  K.C,^  and  Morten  for  the  defendants.  Whether  Maiwand 
Road  is  a  new  street  or  not  is  a  question  of  fact.  All  the  building  was 
begun  in  1882  and  finished  in  1889,  so  that  the  road  existed  as  a 
street  then,  and  the  Board  of  Works  exercised  their  powers  upon  it  as 
a  new  street  in  1889.  It  is  submitted,  therefore,  that  by  this  time  it 
has  ceased  to  be  a  *'  new  "  street,  if  it  is  a  street  at  all.  Again,  the 
buildings  are  erected  upon  one  side  of  the  way  only ;  and  there  is  no 
possibility  of  building  on  the  opposite  side  which  abuts  on  the  river ; 
and  it  is  submitted  therefore  that  it  is  not  a  street  at  all,  for  the  idea 
of  a  street  is  that  it  should  have  buildings  on  both  sides. 

The  defendants'  land  does  not  bound  or  abut  on  the  street ;  for 
there  was  an  old  ditch  lying  between  the  defendants'  land  and  Maiwand 
Road,  and,  though  the  ditch  has  been  filled  up,  the  soil  of  the  land 
formerly  occupied  by  the  ditch  still  remains  in  the  freeholders,  who 
sold  the  strip  of  land  to  the  defendants  in  1849. 

The  next  point  is  that  the  defendants  are  not  "  owners  "  within  the 
definition  in  section  250  of  the  Metropolis  Management  Act,  1855. 
They  are  not  persons  receiving  a  rack  rent  or  who  could  receive  a  rack 
rent.  The  whole  scheme  of  the  Lee  Conservancy  is  the  maintenance 
of  the  navigation  as  a  highway.  The  defendants  can  only  acquire  lands 
to  make  banks,  and  a  bank  is  a  necessary  part  of  a  navigable  river. 
Even  if  this  bank  be  not  in  the  same  category  as  the  bed  of  the  river, 
it  is  at  least  equivalent  to  a  roadside  fence  or  retaining  wall,  of  which 
there  can  be  no  owner  within  the  section.  This  is  even  a  stronger  case 
than  that  of  Great  Eastern  Railway  v.  Hackney  Board  of  Works 
(1883)  8  App.  Cas.  687 ;  52  L.  J.  M.  C.  105  :  see  per  Lord  Watson  at 
8  App.  Cas.  p.  693.  The  conveyance  of  1849  confirms  this  strip  of  land 
to  the  defendants  with  a  right  to  the  freeholders  to  make  wharves,  &c. ; 
therefore  this  is  land  acquired  for  the  purpose  of  maintaining  a 
navigable  river,  and  for  that  purpose  only.  The  defendants  are  not 
owners  within  section  250,  for  their  property  is  placed  extra  commercium^ 
and  is  not  capable  of  being  let  at  a  rack  rent :  London  County  Council 
v.  Wandsworth  Borough  Council^  1903*  i  ^'  K-  797  J  ^  L.  G.  R.  462  j 
72  L.  J.  K.  B.  399  (which  overruled  Fulham  Vestry  v.  Mi/tier^  '90i> 
I   K.   B.   501  j  70  L.   J.   K.   B.   348)  j  Thames  Conservators  v.   Fort 
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Sanitary  Auihariiy  of  Port  of  London,  1894,  i  Q.  B.  647  ;   63  L.  J.        '^O^ 

M.  C.  121  ;   Forbes  v.  Lee  Conservancy  Board  (1879)  4  Ex.  D.  ii6;Hadkne7 

48  L  J.  Ex.  402.      The  defendants  are  an  unpaid  body  of  trustees  Barongh  Oouncil 

for  maintaining  a  river  highway,  and  are  in  the  same  position  as  the  ^^  Board. 

owners  of  a  highway,  and  are  not  owners  liable  to  contribute  to  paving 

expenses. 

Macmorran,  K.C,  called  upon  to  reply  as  to  the  last  point  only. 
The  defendants  are  charged  as  owners  of  land  adjoining  the  river.  No 
statute  lays  it  down  thac  their  powers  are  less  than  the  powers  of  a 
pnvate  owner.  They  can  erect  buildings  on  this  strip  of  land,  let  it, 
ordeal  with  ii  in  any  way  they  please.  It  has  not  been  dedicated  by 
them  to  public  purposes,  and  there  has  been  reserved  10  their 
vendors  a  right  to  erect  docks,  wharves,  or  landing  places,  so  that 
the  land  is  not  rendered  extra  commercium.  This  is  a  very  different 
state  of  things  to  that  which  existed  in  London  County  Council  v. 
Wandsworth  Borough  Council  for  here  there  is  a  right  reserved  to  the 
freeholders  to  use  the  land  for  purposes  of  pecuniary  value.  If  the 
defendants  can  reserve  this  right  for  the  freeholders  they  can  do  it  for 
themselves.  The  plaintiffs  rely  on  the  general  ground  that  in  the 
absence  of  anything  in  their  Act  forbidding  them  there  is  nothing  to 
stop  the  defendants  putting  this  land  to  profitable  purposes.  There  is 
no  evidence  that  this  land  is  extra  commercium,  and  the  defendants  are 
as  owners  of  land  abutting  or  bounding  on  a  new  street  liable  to  pay 
the  sum  apportioned  upon  them  for  making  it  up. 

Wright  J.  1  think  that  on  the  last  point  of  the  case,  which  is  the 
most  important,  the  principles  laid  down  by  Lord  \Vaison  in  Great 
Eastern  Raiiway  v.  Hackney  Board  of  Works  (1883)  8  App.  Cas.  687  ; 
52  L  J.  M.  C.  105,  and  by  Vaughan  Williams  L.J.  and  the  other  Lords 
Justices  in  London  County  Council  v.  Wandsworth  Borough  Council, 
1903,  I  K.  B.  797  ;  I  L.  G.  R.  462  ;  72  L.  J.  K.  B.  399,  and  also 
referred  to  in  the  other  cases  that  have  been  mentioned,  cover  this  case, 
although  the  facts  in  the  present  case  are  not  exactly  similar  to  the 
facts  in  any  of  these  cases.  I  think  that  the  case  is  one  in  which  the 
defendants  are  constituted  by  the  Acts  under  which  they  acquired  this 
land  trustees  for  public  purposes  of  a  nature  inconsistent  with  the  land 
being  rack  rented  as  between  tenant  and  owner.  It  is  clear  that  the 
Und  could  not  be  let  for  any  purpose.  I  think  that  is  the  true  test 
that  more  than  one  of  the  learned  judges  has  taken.  If  the  defendants 
are  trustees  for  the  public,  and  if  they  cannot  let  their  land  for  ordinary 
beneficial  purposes,  that  being  contrary  to  the  purposes  for  which  the 
lands  are  held,  namely,  public  purposes  bringing  no  profit  to  the 
owner,  it  seems  to  me  the  case  is  brought  within  the  principles  of  the 
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^^Q^        decisions  I  have  referred  to ;  and  it  clearly  is  so.     Under  the  convey- 

Hackney  ance  of  1849  the  trustees  hold  solely  for  the  purpose  of  the  public 

BoroaghOouncil  navigation    of    the    river.      I    cannot    see    any  distinction   between 

yan<7  BoanL      ^^^^   required  for   the   purposes   of  strengthening  the   banks  of  the 

river,  and  the  land  constituting  the  actual  bank  or  the  bed  of  the 

river  itself. 

As  regards  the  first  point  that  was  made,  I  think  this  was  a 
street.  It  is  admitted  that  there  may  be  streets  with  buildings  on 
one  side  of  them  only,  and  of  course  there  are  numberless  cases 
in  which  streets  have  one  side  only.  There  may  be  a  park, 
or  a  river,  or  a  railway,  or  anything  on  the  other  side,  but  no 
one  would  call  Piccadilly  or  the  Chelsea  Embankment  anything  but 
a  street. 

Then  there  is  the  point  about  its  not  being  a  "  new "  street,  and 
there  is  some  difficulty  about  that.  There  is  some  force  in  the 
argument  that  it  existed  in  1889,  and  was  admittedly  dealt  with 
between  the  years  1882  and  1889.  I  do  not  know  of  any  decision 
which  at  all  tends  to  fix  the  quantity  of  the  lapse  of  time  which  would 
prevent  a  street  from  being  a  new  street  Nor  is  there  any  period  of 
limitation,  that  I  am  aware  of,  that  can  be  applied  under  any  of  the 
Acts.  I  feel  it  is  going  somewhat  far,  but  I  do  not  see  any  ground 
upon  which  it  would  be  right  to  fix  a  time  short  of  the  time  when  the 
proceedings  were  last  taken,  and  say  that  at  that  time  it  ceased  to  be  a 
new  street.  I  do  not  feel  pressed  at  all  with  the  difficulty  of  the 
former  proceedings.  They  were  really  regarded  by  everybody  as  being 
a  nullity  because  it  was  agreed  on  all  hands  that  the  40  feet  width 
involved  taking  in  land  which  the  Board  of  Works  had  no  right  to  take 
in,  or,  in  other  words,  a  trespass.  Of  course,  anything  based  on  a 
mistake  of  that  kind  cannot  stand  at  all. 

Then  as  to  the  point  that  the  land  does  not  bound  or  abut  on  the 
street.  If  the  land  were  such  as  to  be  in  other  respects  liable,  I 
should  think  the  proper  inference  would  be  that  this  strip  of  land 
between  the  Conservancy  Board's  land  and  Maiwand  Road  really 
had  been  dedicated  as  much  as  the  rest  of  the  surface.  I  do  not 
see  that  a  line  can  be  drawn  by  saying  that  the  public  pass  over 
only  a  certain  portion,  because  this  part  of  the  case  depends  on  the 
fact  that  a  street  of  only  a  certain  width  is  constructed.  If  the  whole 
width  from  the  Conservancy  Board's  land  to  the  buildings  in  Maiwand 
Road  is,  in  point  of  fact,  intended,  then  there  is  no  intervening 
strip  on  the  other  part  of  the  same  road.  There  is  no  other  part  not 
dedicated,  I  should  think,  since  that  ditch  was  filled  up,  and  it  would 
form  an  irresistible  inference  that  the  surface  of  the  ditch  was  dedicated 
then  even  if  it  was  not  dedicated  up  to  the  time  when  it  was  levelled. 
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But  on  the  ground  that  the  Conservancy  Board  are  not  beneficial ^00^ 

owners  within  section  105  of  the  Metropolis  Management  Act,  1855,  it  flackney 

seems  to  me  I  must  give  judgment  for  the  defendants.  Borough  Council 

'      V.  Lee  Gonser- 
Judgment  for  defendants,      vancy  Boaid. 

Sidiatorfor  the  plaintiffs—'^.  A.  Williams. 

Solicitors  for  the  defendants — Clapham,  Fitch,  &  Co. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3ub(cature* 

1908.  COURT    OF    APPBALi. 


fuii  24  GALE  AND  ANOTHER  w.  RHYMNEY  AND  ABER  VALLEYS  GAS 

AND  WATER  COMPANY. 

Watep— Supply-Oommunioatlon  pipes— Cuttlner  off  oonneciloii  iirlth 
main— Tpespaas— Refusal  to  supply— RUrht  of  action— Penaltlea 
—Damaires— Injunction- Watepwopks  Clauses  Act,  184^  (10  dc  U 
Vlot.  c  17X  ss.  48,  48,  40,  68. 

If  a  water  company^  to  whose  undertaking  the  Waterworks 
Clauses  Acty  1847,  (^pplies^  wrongfully  cut  a  connection  lawfully 
made  by  the  owner  of  a  house  between  their  main  and  Ms  communi- 
cation pipe  they  are  guilty  of  a  common  law  trespass y  and  the  owner 
may  maintain  an  action  for  damages  and  an  injunction  accordingly^ 
notwithstanding  the  provisions  in  section  43  of  the  Act  giving  a 
special  remedy  when  the  company  wrongfully  refuse  to  supply  water. 

Application   by  the  defendants  for  judgment  in  an  action   tried 
before  Phillimore  J.  and  a  common  jury  at  Glamorgan. 
The  pleadings  were  as  follows : — 

Statement  of  Claim. 

1.  The  plaintiffs  are  builders  carrying  on  business  at  Bargoed,  and 
are  the  owners  of  the  six  houses  hereinafter  referred  to.  The  defendant 
Company  (hereinafter  referred  to  as  the  defendants)  was  incorporated 
by  the  Rhymney  and  Aber  Valleys  Gas  and  Water  Act,  1898  (61  &  62 
Vict.  c.  ccxlv.),  with  which  Act  are  incorporated  (inter  alia)  the 
Waterworks  Clauses  Act,  1847  (except  part  of  section  46  thereof),  and 
the  Waterworks  Clauses  Act,  1863. 

2.  In  the  year  1900,  it  being  necessary  that  six  hous':fS  which  the  plaintiffs 
were  then  erecting  upon  land  belonging  to  them  at  Bargoed  aforesaid 
(within  the  limits  of  the  defendants'  special  Act)  should  be  supplied 
with  gas  and  water,  the  plaintiffs  instructed  the  defendants  to  provide 
and  lay  on  all  necessary  and  proper  services  for  the  purpose  of  supply- 
ing the  said  houses  with  gas  and  water,  and  thereupon  the  said  services 
were  laid  and  provided  by  the  defendants  by  their  own  workmen  at  the 
cost  of  the  plaintiffs. 

3.  Subsequently  (in  or  about  April,  1901)  the  plaintiffs  instructed 
the  defendants  to  provide  and  lay  all  necessary  and  proper  communica- 
tion pipes  in  order  to  connect  the  said  services  with  the  defendants' 
main  in  the  road  leading  from  Gilfach  to  Bargoed.  and  thereupon  the 
defendants  by  their  own  servants  and  workmen  laid  the  said  communi- 
cation pipes  at  the  cost  of  the  plaintiffs.      The  number  of   pipes  so 


Digitized  by 


Google 


CLA.  COURT   OF    APPEAL.  8 1 

hid  by  the  defendants  was  three,  namely,  one  pipe  for  each  pair  of       ^®**^ 
houses.        ^  Gale  and  Another 

4.  In  laying  and  completing  the  said  services  and  laying  the  said  ^-  R^mneyand 
communication  pipes  everything  necessary  for  the  supply  of  water  to  jq^  Wate/^ 
the  said  houses  (except  making  the  physical  connection  of  the  communi-  Company. 
cation  pipes  with  the  main)  was  done  by  the  defendants  (by  or  under 

the  supervision  or  direction  of  their  own  servants)  in  accordance  with 
their  orders,  wishes,  and  requirements,  and  to  their  own  satisfaction,  and 
upon  the  footing  that  there  should  be  one  communication  pipe  for  each 
pair  of  houses,  and  in  reliance  thereupon,  and  that  one  communication 
pipe  only  to  each  pair  of  the  said  houses  was  all  that  the  defendants 
required,  the  plaintiffs  fitted  up  the  said  houses  with  baths,  hot-water 
apparatus,  and  other  necessary  fittings  and  works  upon  that  footing,  and 
theieby  incurred  very  considerable  expense. 

5.  Shortly  after  the  said  communication  pipe's  had  been  laid  by  the 
defendants  as  aforesaid  the  plaintiffs  requested  the  defendants  to 
connect  the  said  pipes  or  allow  them  to  be  connected  with  the  main, 
but  the  defendants  refused,  and  for  the  first  time,  and  without  having 
given  any  prior  intimation  of  their  requirement,  stated  that  a  separate 
communication  pipe  must  be  laid  from  the  main  pipe  into  each  of  the 
said  houses,  and  that  they  would  not  supply  with  water  any  of  the  said 
houses  until  a  separate  pipe  into  each  house  had  been  laid. 

6.  The  plaintiffs  thereupon,  after  giving  the  notices  prescribed  by 
and  in  all  other  respects  complying  with  the  provisions  in  that  behalf 
of  the  defendants'  special  Act  and  the  Acts  incorporated  therewith, 
connected  the  said  communication  pipes  which  had  been  laid  by  the 
defendants  as  aforesaid  and  the  main,  but  the  defendants  immediately 
thereafter  severed  the  connection  and  stopped  up  the  said  pipes,  and 
threatened  and  intend  to  again  sever  the  connection  if  the  plaintiffs 
ag^  connect  the  said  pipes  with  the  main,  and  the  defendants  also 
lefosed  and  still  refuse,  unless  the  said  requirement  be  complied  with, 
to  allow  the  said  houses  or  any  of  them  to  be  supplied  with  any  water 
from  the  main. 

7.  By  virtue  of  section  69  of  the  Company's  said  special  Act, 
alternatively  by  virtue  of  section  53  of  the  Waterworks  Clauses  Act, 
1847  (with  the  provisions  of  which  same  sections  respectively  the 
plaintiffs  have  duly  complied),  the  plaintiffs  are,  under  the 
drcamstances  aforesaid,  entitled  to  demand  and  receive  from  the 
defendants  a  supply  of  water  to  the  said  houses  for  domestic 
purposes,  but  the  defendants  have  refused  and  still  refuse  to  furnish 
the  same. 

8.  By  reason  of  the  defendants'  said  refusal  the  said  houses  are  still 
without   any  water  supply,  and   the   plaintiffs   have  in   consequence 
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tops. thereof  been  unable  to  let  the  said  houses  or  any  of  them  and  have 

Gale  and  Another  thereby  suffered  serious  loss  and  damage. 
V.  Rhymney  and 

^^^^^7^^  Particulars  of  Special  Damage. 

and  Water 

Oompany.  Loss  of  rent  of  six  houses  from  the  completion 

to  the  date  of  writ        ,       ;^5o     o     o 

Depreciation  in  value  thereof  in  consequence  of 

there  being  no  water  supply 50     o     o 


;^IOO       o       o 

The  plaintiffs  claim — 

(i)  A  declaration  that  they  are  entitled  to  receive  from  the  defen- 
dants a  sufficient  supply  of  water  to  the  said  houses  for  domestic 
purposes. 

(2)  An  injunction  to  restrain  the  defendants,  their  workmen,  servants, 
and  agents,  from  preventing  the  plaintiffs  from  connecting  the  said 
communication  pipes  with  the  defendants'  said  main  and  from  severing 
or  interfering  with  the  connection  thereof  if  the  same  shall  be  again 
made  by  the  plaintiffs. 

(3)  Damages. 

Defence. 
The  defendants  say  that — 

1 .  They  admit  paragraph  i  of  the  statement  of  claim,  but  they  deny 
every  allegation  contained  in  paragraphs  2,  3,  and  4,  as  if  the  same 
were  here  set  out  and  traversed  seriatim. 

2.  They  admit  that  they  would  not  supply  with  water  any  of  the  said 
houses  until  a  separate  pipe  into  each  house  had  been  laid  ;  they  admit 
that  they  severed  the  connection  of  the  said  pipes  with  the  main,  and 
that  they  refused  and  still  refuse  to  allow  the  said  houses  to  be  supplied 
with  water  from  the  main;  but  save  as  aforesaid  they  deny  every 
allegation  of  fact  contained  in  paragraphs  5,  6,  and  7,  as  if  the  same 
were  here  set  out  and  traversed  seriatim. 

3.  They  deny  that  the  plaintiffs  have  suffered  the  alleged  or  any 
special  damage,  and  will  further  contend  that  the  special  damage 
claimed  is  too  much. 

4.  In  the  alternative,  by  section  83  of  their  special  Act,  the  defen- 
dants are  not  bound  to  supply  with  water  more  than  one  house  by 
means  of  the  same  communication  pipe,  and  they  may  if  they  think  fit 
require  that  a  separate  pipe  be  laid  from  the  main  pipe  into  each  house 
supplied  by  them  with  water,  and  the  defendants  on  the  occasions 
referred  to  in  paragraphs  2  and  3  of  the  statement  of  claim  verbally 
informed  the  plaintiffs  of  the  said  section,  and  that  the  defendants  could 
require  such  a  separate  pipe  for  each  of  the  said  six  houses. 
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5.  The  defendants  at  the  request  of  the  plaintiffs  sent  their  servants        ^^Q^, 

to  lay  the  several  pipes  for  the  said  six  houses,  and  the  defendants'  Gale  and  Another 
plumber  duly  laid  three  separate  pipes  for  three  of  such  houses,  when  JlJ^^^  ^ 
tbe  plaintiffs  verbally  requested  and  authorised  the  said  plumber  not  to  ^^  Water 
lay  three  more  pipes  for  the  three  remaining  houses,  but  to  connect  up  Oompany. 
the  said  houses  with  the  said  pipes  already  laid. 

6.  The  Slid  plumber  thereupon  connected  up  the  said  three  remain- 
ing houses  with  the  said  three  pipes  already  laid  at  the  express  request 
and  ujx)n  the  express  authority  of  the  plaintiffs  and  as  the  plaintiffs' 
a^^ent  or  servant  and  without  the  authority  and  not  as  the  agent  or 
servant  of  the  defendants. 

7.  The  said  six  houses  have  not  each  such  a  separate  pipe  to  the 
main,  and  the  defendants  are  entitled  to  refuse  to  furnish  them  with 
the  said  water  supply. 

&  Tbe  defendants  will  further  contend  that  no  action  will  lie  in 
Ttspect  of  the  matters  complained  of. 

Reply. 

The  plaintiffs  say  that — 

1.  They  join  issue  upon  the  defence  save  as  to  admissions. 

2.  The  defendants  ought  not  to  be  admitted  to  plead  or  rely  upon 
section  83  of  their  special  Act  or  to  say  that  they  are  entitled  to  refuse 
to  furnish  the  plaintiffs'  said  houses  with  the  water  supply  because  of 
the  several  acts  and  matters  done  by  the  plaintiffs  and  defendants 
respectively  as  stated  and  set  forth  in  the  third  and  fourth  paragraphs 
of  the  statement  of  claim. 

The  material  facts,  so  far  as  they  do  not  appear  from  the  pleadings, 
were  as  follows  : — 

In  1899  the  plaintiffs  had  applied  to  a  man  named  Knight  who  was  in 
the  employment  of  the  defendants  for  leave  to  have  one  communication 
pipe  from  the  main  for  the  six  houses  with  a  branch  service  pipe  leading 
to  each  house  from  such  communication  pipe.  Knight  refused  to 
permit  this  arrangement,  but  eventually  Knight  gave  permission  to  lay 
one  communication  pipe  from  the  main  for  each  pair  of  houses ;  and 
the  pipes  were  accordingly  laid  in  this  way.  It  appeared  that  Knight 
had  been  the  local  manager  of  a  small  water  company  which  was 
amalgamated  with  the  defendant  Company  by  the  Act  of  1898. 

At  the  trial  the  jury  found  that  Knight  had  authority  to  make  the 
inangement  he  did  ;  they  assessed  the  damages  at  £6^, 

Phillimore  J.  held  that  the  plaintiffs  were  not  entitled  to  the 
declaration  asked,  but  that  they  were  entitled  to  an  injunction 
restraining  the  defendants  from  preventing  them  from  restoring  the  con- 
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^^08,       nections.     He  therefore  entered  judgment  for  the  plaintiffs  with  ^67 
Gale  and  Another  damages  and  an  injunction  in  the  terms  asked  for. 
Ah?^3i^*^  r°*      '^^^  defendants  appealed. 

and  Water*  The  following  secuons  of  the  Rhymney  and  Aber  Valleys  Gas  and 

Company.  Water  Act,  1898  (61  &  62  Vict.  c.  ccxlv.),  are  material: — 

Seciion  69.  The  Company  shall  on  the  application  of  any  person  who  under  the 
provisions  of  this  Act  shall  be  entitled  to  demand  a  supply  of  water  for  domestic 
pur{x>ses  furnish  to  such  person  a  sufficient  supply  of  water  for  domestic  purposes  at 
rates  and  charges  not  exceeding  the  rates  and  charges  hereinafter  specified  .... 

Section  83.  The  Company  shall  not  be  bound  to  supply  with  water  more  than  one 
house  by  means  of  the  same  communication  pipe  and  they  may  if  they  think  fit 
require  that  a  separate  pipe  be  laid  from  the  main  pipe  into  each  house  supplied  by 
them  with  water. 

The  following  provisions  of  the  Waterworks  Clauses  Act,  1847  (10  & 
1 1  Vict.  c.  17),  are  material : — 

Section  43.  If,  except  when  prevented  as  aforesaid,  the  undertakers  neglect  or 
refuse  to  fix,  maintain,  or  repair  such  fire  plugs  ...  or  if,  except  as  aforesaid, 
they  neglect  to  keep  their  pipes  charged  under  such  pressure  as  aforesaid,  or  neglect  or 
refuse  to  furnish  to  any  owner  or  occupier  entitled  under  this  or  the  special  Act  to 
receive  a  supply  of  water  during  any  part  of  the  time  for  which  the  rates  for  snch 
supply  have  been  paid  or  tendered,  they  shall  be  liable  to  a  penalty  of  ten  pounds,  and 
shall  also  forfeit  ...  to  every  person  having  paid  or  tendered  the  rate,  the  sum  . 
of  forty  shillings  for  every,  day  during  which  such  refusal  or  neglect  shall  continue 
after  notice  in  writing  shall  have  been  given  to  the  undertakers  of  the  want  of  supply. 

Section  48.  Any  owner  or  occupier  of  any  dwelling-house  or  part  of  a  dwelling- 
house  within  the  limits  of  the  special  Act  who  shall  wish  to  have  water  from  the 
waterworks  of  the  undertakers  brought  into  his  premises,  and  who  shall  have  paid  or 
tendere<i  to  the  undertakers  the  portion  of  water  rate  in  respect  of  such  premises  by 
this  or  the  special  Act  directed  to  be  paid  in  advance,  may  open  the  ground  between 
the  pipes  of  the  undertakers  and  his  premises  .  ,  .  and  lay  leaden  or  other 
pipes  from  such  premises,  to  communicate  with  the  pipes  of  the  undertakers  .... 

Section  53.  Every  owner  and  occupier  of  any  dwelling-house,  or  part  of  a  dwelling- 
house  within  the  limits  of  the  special  Act  shall,  when  he  has  laid  such  communication 
pipes  as  aforesaid,  and  paid  or  tendered  the  water  rate  payable  in  respect  thereof, 
according  to  the  provisions  of  this  and  the  special  Act,  be  entitled  to  demand  and 
receive  from  the  undertakers  a  sufficient  supply  of  water  for  his  domestic  purposes. 

5.  T.  Evans,  JC.C.  and /ohn  Sankey  ior  the  defendants.  First  we 
say  that  Knight  had  no  authority  to  make  the  arrangement  he  did  so  as 
to  bind  the  defendants.  [Collins  M.R.  That  is  a  question  of  fact 
which  the  jury  have  found  against  you.  You  are  not  asking  here  for  a 
new  trial  but  for  judgment.]  Secondly,  the  plaintiffs'  sole  remedy  is  to 
sue  for  penalties  under  section  43  of  the  Act  of  1847.  That  section 
provides  a  remedy  by  way  of  penalties  for  refusing  to  supply  water  to  a 
person  entitled  to  a  supply,  and  where  a  statutory  remedy  is  given  for  a 
breach  of  a  statutory  obligation,  an  action  for  damages  will  not  lie.  If 
the  judgment  appealed  from  is  upheld  there  appears  to  be  no  reason 
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why  the  plaintifT  should  not  proceed  against  the  Company  nevertheless        i^os. 
for  penalties.    Obviously  the  Legislature  never  intended  that  a  company  Gale  and  Another 
shonld  be  held  liable  to  pay  compensation  twice  for  loss  arising  from  *l5te?®^S* 
a  breach  of  duty.     Here  the  plaintiffs  were  entitled  either  to  take  a  ^  ^ater 
supply  .under  section  53  of  the  general  Act,  or  to  have  penalties  under  Company, 
section  43  because  the  supply  was  not  given.     Atkinson  v.  Newcastle  and 
Gatiskead  Waterworks  {1877)   2   Ex.   D.  441  ;  46  L.  J.  Ex.  775,  and 
McCoUa  V.  Clacton-cn-Sea  Gas  and  Water  Company  (1889)  5  Times 
L  R.  690,  show  conclusively  that  where  a  statutory  right  to  claim  a 
penalty  is  given,  the  Court  has  no  power  to  grant  an  injunction  or  to 
make  a  declaration.     [The  following  cases  were  also  cited :  [ohnston  v. 
Consumer^  Gas    Company  of   Toronto^   1898,  A.  C    447;    67    L.   J. 
P.  C  33;  Milnes  v.  Huddersfie^d  Corporation  (1886)   11   App.   Cas. 
511 ;  56  L.  J.  Q.  B.  I  ;    Wolverhampton  New  Waterworks  v.  Hawkesford 
(1859)  6  C.  B.  N.  S.    336  ;    28  L.  J.  C.  P.  242  ;    Pasmore  v.    Osnald- 
twistle  Urban  District  Council,  1898,  A    C  387  ;  67  L.  J.  Q  B.  635  ; 
DevoHport  Corporation  v.   Tozer,  1903*   '    Ch.  759;    i   L.  G.  R.  421; 
72  L  J.  Ch.  411 ;  Clegg  and  Company  v.  Earby  Gas  Company,  1896,  i 
Q.  B.  592 ;  65  L.  J.  Q  B.  339  ;  Attorney-General  v.  Ashbourne  Recre- 
ation Ground  Company,   1903,  i  Ch.  10 1 ;  i  L.  G.   R.   146;  72  L.  J. 
Ch.  67,  and  a  passage  in  Hayward  v.  East  London  Waterworks  (1884), 
28  Ch.  D.  138  at  p.  147  ;  54  L.  J.  Ch   523,  where  Chitty  J.  refers  to  an 
unreported  decision  of  Jessel  M.R.  given  in  Low  v.  Lambeth   Water- 
Uf&rks  Company,^ 

Abel  Thomas,  K.C.,  and  Albert  Parsons  for  the  plaintiffs.  The 
respondent  is  not  in  a  position  to  fight  this  case  up  to  the  House  of 
Lords  to  have  the  question  determined  whether  Atkinson  v.  Newcastle 
and  Gateshead  Waterworks  was  rightly  decided  or  not.  We  submit 
that  the  learned  judge,  who  recognised  this,  decided  the  case  rightly  on 
the  broad  ground  that  the  plaintiffs,  having  proved  they  had  suffered 
loss,  were  entitled  to  judgment  for  the  amount  of  the  verdict  in  their 
fivour  and  an  injunction.  For  this  reason  we  abandon  the  claim 
altogether  for  a  declaration,  and  therefore  the  only  question  before  this 
Court  is  whether  the  Company  are  right  in  saying  that  there  is  a 
specific  remedy  given  by  the  statute  in  respect  of  the  acts  of  which  we 
complain.  If  they  had  established  tliat  contention,  then  we  should 
not,  for  the  reason  given,  have  argued  the  question  whether  or  not 
the  right  to  maintain  an  action  at  common  law  was  gone  by  reason 
of  the  fact  that  a  remedy  was  given  by  the  statute.  The  statute 
eotilled  the  plaintiffs  to  connect  the  service  pipes  to  the  main.  The 
joiisdiction  of  the  justices  is  confined  to  hearing  a  dispute  as  to  the 
manner  in  which  that  connection  should  be  made.     That  is  not  the 
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^^Q^        point  here.     The  connection  was  made  subject  to  the  sanction  of  the 

Oaleaad  Another  defendants'  authorised  servant     The  Act  gives  no  right  to  either  party 

AhM^^Sr*^?"^  to  go  before  justices  to  recover  |>enalties  in  respect  of  the  severance  of 

and  Water         ^  legally  made  connection.     Therefore  the  parties  are  thrown  back  on 

Company.  their  common  law  rights.     This  cutting-oif  was  in  fact  a  trespass  at 

common  law.     [Collins  M.R.    Have  you  pleaded  trespass?]    Yes; 

paragraph  6  in  the  statement  of  claim  is  the  one  we  rely  on  as  showing  a 

claim  at  common  law.     Therefore  the  action   is  maintainable,  and  an 

injunction  could  properly  be  claimed.     Section  43  gives  a  penalty  for 

neglecting  or  refusing  to  furnish  a  supply  of  water,  but  the  penalties 

specified  in  that  section  were  never  intended  to  cover  all  the  subsequent 

sections  of  the  Act.     That  is  quite  clear,  because  in  section  45  there  is 

a  penalty  given  for  the  refusal  of  the  undertakers  to  lay  communication 

pipes  which  would  be  clearly  in  that  case  unnecessary.     The  principle 

laid  down  in   Sheffield   Waterworks  v.    Wiliiamson  (1878)  4  C.  P.  D. 

410;  48  L.  J.  M.  C.    145,  applying  here,  the  judgment  appealed  from 

should  be  upheld. 

S.  T.  Evans^  K.C ^  in  reply.  This  is  not  an  action  based  on 
trespass  for  the  wrongful  cutting  off  of  the  plaintiffs'  pipe.  It  is  an 
action  on  the  pleadings  for  refusing  to  supply  water  to  the  houses. 
Even  assuming  that  there  is  no  express  statutory  power  enabling  the 
Water  Company  to  sever  the  connection  in  a  case  like  the  present,  the 
Company  are  entitled  to  protect  themselves,  and  can  do  so  in  no  other 
way.  Moreover,  here  by  their  special  Act  they  can  refuse  to  supply 
water  to  a  house  unless  there  is  a  separate  communication  pipe  to  it. 
Except  by  cutting  off  the  connection  how  could  they  refuse  a 
supply,  which  under  the  circumstances  they  are  not  compellable 
to  give?  This  is  simply  a  refusal  to  supply,  and,  the  Act  having 
prescribed  by  section  43  of  the  Act  of  1847,  what  in  that  case  the 
rights  of  the  parties  are,  the  plaintiff  by  bringing  this  action  has  sought 
the  wrong  remedy,  and  the  learned  judge  should  therefore  have 
dismissed  the  action  and  entered  judgment  for  the  Company. 

Collins  M.R.  This  is  an  application  for  judgment  in  an  action 
between  the  owners  of  certain  houses  and  a  water  company  which  was 
tried  before  Phillimore  J.  and  a  jury.  The  Water  Company  had  cut  off 
the  connection  which  had  been  properly  made  with  their  main  under 
the  provisions  of  an  Act  of  Parliament,  and  they  claimed  that  they  were 
entitled  to  sever  the  connection.  They  set  up  the  defence  that  they 
were  entitled  to  sever  the  connection  because  there  was  a  provision 
made  by  themselves — not  a  statutory  provision — for  the  better  working 
of  their  undertaking,  that  service  pipes  should"  be  laid  only  under 
certain  conditions    between    the  houses  and  the  mains,    one  of  the 
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condidoDs  bdng  that  each  house  should  have  a  separate  and  exclusive        ^^^^ 

connection  with  the  main.     In  the  present  case  the  Company's  repre-  Gale  and  Another 

sentative  had  assented  to  a  row  of  houses  which  the  plaintiffs  were  ^^J!!^^^  J?? 

erecting  being  supplied  by  one  service  pipe  to  each  pair  of  houses ;  and  and  Water 

the  pipes  were  laid  down  under  his  supervision  and  with  his  assent.  Company. 

The  Company  at  the  trial  contended  strenuously  that  what  had  been 

done  under  their  alleged  sanction  had  in  fact  been  done  without  thei 

authority,  because,  if  their  representative  sanctioned  the  pipes  being 

laid  as  they  were,  he  had  acted  beyond  his  authority,  he  having  no 

power  to  sanction  any  such  arrangement.     This  was  really  the  point 

upon  which  the  action  went  down  for  trial ;  and  the  jury  found  that 

Ae  representative  had,  as  a  matter  of  fact,  sanctioned  the  mode  of 

connection   which   had  been  made,  and  also  that  he  had  power  to 

aothorise  such  connection.      Whether  he   actually  had  authority,   or 

whether  he  was  held  out  by  the  Company  as  having  it,  does  not  in  the 

least  matter,  as  it  was  found  by  the  jury  that  he  had  authority,  and, 

there  being  ample  evidence    to   support    that  finding,  we  could  not 

interfere  with  it,  and  therefore  Mr.  Evans  very  wisely  did  not  seriously 

aigue  the  question  of  authority  here.     We  therefore  start  with  this 

finding  of  the  jury  that  the  assent  of  their  representative  bound  the 

Company,  and  consequently  the  result  is  that  we  have  to  consider  the 

question  on  the  footing  that  the  connections  between  the  houses  and 

the  main   were   properly   made  under  the   provisions  of  the  Act  of 

Parliament. 

Now  the  rights  of  the  parties  in  respect  of  that  matter  are  regulated 
by  sections  48  and  49  of  the  Waterworks  Clauses  Act,  1847,  which 
general  statute  is  incorporated  in  the  Company's  special  Act.  Section 
48  provides  that  the  owner  or  occupier  of  a  house  shall  bring  hi^ 
service  pipe  into  physical  continuity  with  the  main  and  shall,  subject  to 
obtaining  the  consent  of  the  Company  as  to  the  mode  of  connection, 
himself  make  the  connection ;  and  section  49  provides  that  in  case  of 
dispute  as  to  the  manner  in  which  the  pipe  shall  be  made  to 
communicate,  it  shall  be  settled  by  two  justices.  There  was  no  such 
question  raised  here  as  to  the  manner  of  connection,  and  the  owners, 
acting  within  their  statutory  rights,  actually  did  connect  their  service 
pipes  with  the  main  of  the  Company.  In  this  state  of  things  the 
defendants,  disputing  the  right  of  the  owners  to  have  one  service  pipe 
for  every  two  houses,  took  the  law  into  their  own  hands  and  cut  the 
connection.  It  cannot  be  contended,  under  those  circumstances,  that 
there  has  not  been  a  breach  by  the  Company  of  their  obligation,  for 
there  is  no  section — Mr.  Evans  could  point  to  none,  though  he  was 
specially  invited  to  do  so  —enabling  the  Company  to  disconnect  the 
pipe.    This  is  very  important — in  fact,  crucial— in  this  case,  because 
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^^^^       the  answer  to  the  action  was  not  that  the  Company  did  not  do   a 
diileaad  Another  wrongful  act,  but  that  the  particular  remedy  is  to  be  found  in  certain 
J[l^^^gJ  special  provisions  of  the  Act,  and  that  that  remedy  provided  by  the 
aad  Water         special  provisions  is  the  only  one  that  can  be  enforced  against  them. 
Company.  in  support  of  that  proposition  the  defendants  relied  upon  section  43 

of  the  Act  of  1847.     [His  Lordship  read  the  section  and  continued  : — ] 
That  section  was  the  subject  of  the  decision  in  the  well-known  case 
oi  Atkinson  V,  Newcastle  and  Gateshead  Waterworks  Company  (1877) 
L.  R.  2  Ex.  D.  441  ;  46  L.  J.  Ex.  775,  which  raised  ihe  question  of  the 
liability  of  the  water  company  for  not  keeping  a  proper  pressure  in  the 
mains,  and  in  which  their  duties    to   supply  individual   owners    and 
occupiers  were  dealt  with.     Mr.  Evans  said  that  in  effect  the  present 
action  was  one  by  an  owner  against  a  water  company  for  neglecting  or 
refusing  to  furnish  a  supply  of  water  to  his  houses,  and  that  as  section  43 
prescribed  certain  penalties  for  such  an  offence,  the  only  remedy  was 
under  that  section.     But  that  contention  depends  entirely  upon  the 
proposition  that  the  cause  of  action  is   one   for  which  penalties  are 
prescribed.     The  argument  does   not  arise    at    all    unless    the    Act 
prescribes  a  penalty,  and  although  there  has  been  addressed  to  us  an 
argument  that  even  if  the  Act  did  prescribe  a  penalty  that  would  net 
oust  the  remedy  by  injunction,  it  does  not  become  necessary  for  us  10 
pronounce  an  opinion  upon  that  part  of  the  case,  unless  it  is  shown 
that   the   action    brought  is   an  action    for   something  for  which   the 
penalty  is  provided  by  the  statute.     As  I  have  pointed  out,  there  is 
no  provision  either  in  the  special  Act  or  in  the  general  Act  imposing 
any   penalty   on   the   Company  if  they  wrongfully  cut  off  the  water. 
They  have  certain  powers  to  cut  off  the  water  under  certain  specific 
conditions,    but   these   powers   do   not  apply  to  this  case;   and  this 
particular  matter  of  cutting  off  the  water  wrongfully,  as  they  did  cut  it 
off  here  without  any  actual  foundation  in  law  or  in  fact  for  so  doing,  is 
not  protected  by  the  infliction  of  a  penalty.      Therefore  they  simply 
stand  at  common  law.     They  have  accepted  a  certain  obligation  which 
is  imposed  upon  them  in  return  for  cenain  advantages  and  privileges 
conferred  upon  them,  and  rightly,  under  the  power  of  the  statute,  the 
owners   connected   their   water   pipe.     The   Company,   misconceiving 
their  position  altogether  in  the  matter,  took  the  law  into  their  own 
hands  and  committed  a  trespass  upon  the  plaintiffs'  property.     They 
cut  off  a  pipe  which  was  the  plaintiffs'  pipe,  and  it  seems  to  me  also 
they  cut  it  off  on  premises  of  which  the  plaintiffs  were  the  occupiers. 
Clearly,  that  was  a  cause  of  action  at  common  law,  and  why  are  the 
plaintiffs  not  to  maintain  their  remedy  at  common  law  and  in  equity  for 
that  wrong  done—  a  wrong  done  for  which  there  is  no  defence.     The 
only  answer  made  is  this  : — The  Company  say  that  the  object  for  which 
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the  plaintiffs  connected  their  pipe  to  the  main  was  that  they  might  have  i908, 
a  supply  of  water,  and  that  what  the  plaintiffs  are  really  suing  for,  by  a  Gale  and  Another 
roundabout  way,  is  that  the  Company  are  not  supplying  them  with  ?;J;^  ^^^^^  J°^ 
water ;  and  that,  inasmuch  as  the  plaintiffs  are  suing  the  Company  for  ^^  Water 
not  supplying  water,  the  Company  can  set  up  the  existence  of  the  Company, 
stotutory  remedy.  That  is  to  say,  the  Company  contend  that,  although 
the  plainiiffs  are  not  suing  them  for  not  supplying  water,  but  for  the 
wrong  which  they  did  the  plaintiffs  in  unwarrantably  trespassing  on  and 
interfering  with  the  plaintiffs'  property,  they  must  be  taken  to  be  suing 
for  another  cause  of  action.  I  decline  altogether  to  go  through  that 
process  of  reasoning  or  adopt  the  view  that,  by  a  roundabout  method, 
the  plaintiffs  are  really  suing  to  get  a  supply  of  water.  What  they 
are  suing  for  is  for  damages  for  the  high-handed  trespass  committed 
by  persons  who  had  no  right  to  do  it.  They  are  suing  for  that,  and  the 
jury  has  found  it  was  a  wrong  done.  Why  are  the  plaintiffs  not  to  have 
their  damages  ?  No  statutory  provision  can  be  pointed  out  which  ousts 
them  from  those  damages  ;  the  only  question  is  what  those  damages 
are.  There  was  evidence  that  these  houses,  or  one  or  more  of  them, 
while  they  were  in  this  condition,  cut  off  from  the  source  of  supply  of 
water,  were  sold,  and  there  was  evidence  that  the  difference  in  value 
between  a  house  not  connected,  though  there  is  a  tight  of  connection, 
and  the  house  in  actual  connection  with  the  main,  is  substantial.  The 
damages  were  not  put  at  a  very  high  figure,  and  there  was  no  cross- 
examination  as  to  damages,  and  the  evidence  before  us — it  is  not  for  us 
to  inquire  into  minutiae,  and  I  see  no  reason  why  the  evidence 
should  not  be  believed— is  that  substantial  damage  was  caused  by  the 
fact  that  the  Company,  without  any  right  whatever,  had  disconnected 
the  plaintiffs'  premises  from  the  water  supply  of  the  district.  The  jury 
assessed  the  damages  at  ;;^68,  and  Phillimore  J.  has  given  judgment  for 
that  amount,  and  he  has  coupled  with  it  an  injunction  to  which  great 
exception  has  been  taken.  The  right  to  the  injunction  rests  upon  the 
same  ground,  and  was  met,  or  sought  to  be  met,  on  the  same  grounds 
as  the  other  part  of  the  case.  Phillimore  J.  has  granted  an  injunction 
treating  the  matter  simply  as  a  breach  of  a  common  law  obligation 
carrying  with  it  the  rights,  both  at  law  and  in  equity,  incident  thereto. 
The  plaintiffs  having  the  statutory  right  I  have  referred  to  under 
sections  48  and  49  of  the  Act  of  1847  to  connect  their  pipes  with  the 
Company's  main,  Phillimore  J.,  in  view  of  the  conduct  of  the  Company 
in  what  they  have  done  and  have  said  they  were  going  to  do,  has 
enjoined  them  from  preventing  the  plaintiffs  from  exercising  their  statu- 
tory r^ht  of  re-connecting  their  service  pipes  with  the  main.  I  can  see 
no  objection  whatever  to  that  injunction.  The  grounds  upon  which  it 
was  objected  to  do  not  apply,  because,  as  I  have  pointed  out,  the  wrong 
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^908.        was  not  one  for  which  a  statutory  penalty  is  enacted,  and  the  case  is, 

Gale  and  Another  therefore,  entirely  outside  the  whole  range  of  authorities,  at  the  head  of 

v.R^nmeyMd  which  stands  Atkinson  v.  Newcastle  and  Gateshead  Waterworks  (1877) 

and  Wat«r '       L-  ^-  ^  Ex.  D.  441 ;  46  L.  J.  Ex.  775.     At  the  same  time,  although  it 

Company.  is  not  necessary  for  us  in  this  case,  for  the  reasons  I  have  given,  to 

consider  or  determine  whether,  where  a  case  does  fall  within  the  ruling 

in  that  case,  the  remedy  by  injunction  would  be  ousted.     I  am  not 

called  upon  to  give  any  opinion  upon  that  matter,  but  I  should  require 

a  great  deal  more  argument,  and  much  more  time  to  consider,  before  I 

came  to   the  conclusion  that  the  remedy  by  injunction  was  ousted. 

That  is  all  I  desire  to  say  upon  the  matter.     I  have  not  decided  the 

point,  and  I  am  not  prepared  to  decide  it  upon  the  argument  in  this 

case. 

For  these  reasons,  I  think  the  appeal  fails,  and  that  the  judgment  of 
Phillimore  J.,  and  the  grounds  upon  which  it  was  given,  were  perfectly 
right. 

Mathew  L.J.  I  am  of  the  same  opinion.  The  defendants  are 
compelled  to  admit  in  this  Court  that  an  arrangement  was  come  to 
between  their  proper  officer  and  the  plaintifiFs  as  to  the  way  in  which 
the  plaintiffs'  houses  should  be  connected  with  their  main.  On  the 
faith  of  that  arrangement,  which  was  held  by  the  jury  to  be  binding 
on  the  defendants,  the  plaintifiFs  incurred  the  expense  of  laying  their 
pipes  and  making  the  communication  with  the  main.  That  having 
been  done,  and  done  obviously  with  the  intention  at  some  future 
time  of  demanding  a  supply  of  water  from  the  defendant  Company, 
the  defendants,  under  a  misapprehension  as  to  the  power  and  authority 
of  their  officer,  took  the  law  into  their  own  hands  and  cut  oflF  the 
communication,  and  refused  to  be  bound  by  the  arrangement  which 
the  jury  have  held  they  ought  to  have  submitted  to.  Now  what  is 
the  cause  of  action?  Assuming  the  defendants  are  in  the  wrong, 
they  were  clearly  guilty  of  an  act  of  trespass.  A  considerable  loss, 
far  beyond  the  expense  of  restoring  the  communication,  has  been 
put  upon  the  plaintiffs.  The  plaintiffs  had  built  the  houses,  and 
intended  to  let  them  for  the  purpose  of  habitation.  What  the 
defendants  did  was  really  to  put  it  out  of  the  power  of  the 
plaintiffs  to  let  their  property,  and  inflict  a  slur  upon 
their  property,  and  of  course  the  plaintiffs  found  themselves 
embarrassed  in  the  efforts  they  made  to  sell  or  let  the  houses 
which  they  had  built.  Under  those  circumstances  the  case  was  a 
simple  one.  A  trespass  was  committed  under  circumstances  which 
inflicted,  and  which  it  must  have  been  foreseen  would  inflict,  a 
serious  loss  on  the  plaintiffs.  The  plaintiffs^  therefore,  are  entitled 
to  be  indemnified.     The  question  which  went  down  to  be  tried  was 
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irbetber  in  fact  the  arrangement  was  binding.     In  reference  to  that,        iOOS. 

as  I  have  said,  the  plaintiffs    have    succeeded.     When    they    had  Gale  and  Another 

succeeded,  their  victory  was  sought  to  be  snatched  from  them  by  ?•  ^I^y  ^^ 

leference  to  the  penalty  clauses  m  the  Act  of  1847.     It  was  said  ^^  ^^^ 

the  Company  might  have  trespassed  in  doing  what  they  did ;  but  Company. 

tbey  did  it  for  the  purpose  of  withholding  a  supply  of  water,  and  the 

lemedy  for  that  is  a  proceeding  for  penalties;     The  plaintiffs  answer 

tbat  that  is  not  the  point — that  no  demand  had  been  made  upon 

the  Company  for  a  supply  of  water.     Under  those  circumstances  it 

seems  to  me  that  the  case  was  a  simple  one.     An  argument  was 

presented  to  us  as  to  the  extent  to  which  the  jurisdiction  of  the  Court 

is  ousted  by  reason  of  the  penalty  clause  in  the  Act  of  1847.     With 

tiiat  argument  it  is  not  necessary  to  deal.     But  I  am  far  from  saying 

that  although  there  may  be  a  clear  right  to  penalties  the  Court  would 

not  be  entitled,  in  order  to  prevent  irreparable  wrong,  to  interfere  by 

injunction  or  declaration.     It  is  suggested  that  if  so  there  would  be 

a  double  remedy.     When  the  time  comes  for  deciding  that  question, 

'probably  an  argument,  and  a  persuasive  argument,  will  be  addressed 

to  the  Court  that  if  the  plaintiflF  adopts  tha  one  course  of  proceeding, 

and  elects  to  proceed  with  it,  he  would  not  be  at  liberty  afterwards 

to  proceed  for  penalties.     I,  however,  pronounce  no  opinion  upon 

that 

I  am  quite  satisfied  with  the  verdict  of  the  jury  on  the  question 
of  fact  in  this  case,  and  the  damages  appear  to  have  been  very 
moderately  claimed.  As  to  the  rest  of  the  judgment,  it  appears  to 
me  that  there  can  be  no  objection  to  it,  and  therefore  the  appeal 
must  be  dismissed. 

Cozens  Hardy  L.J.  I  entirely  agree.  I  feel  very  much  indebted 
to  Mr.  Evans  and  Mr.  Sankey  for  their  able  arguments,  but  in  the 
view  which  I  take  the  greater  part  of  those  arguments  really  do  not 
arise  for  our  consideration.  We  start  with  this  fact,  having  regard 
to  the  finding  of  the  jury,  that  the  connection,  as  originally  made 
by  the  plaintiffs  with  the  main  was  lawfully  made  with  the  consent 
of  the  Water  Company.  On  that  part  of  the  case  I  will  say  nothing. 
I  adopt  entirely  what  has  fallen  from  the  Master  of  the  Rolls  with . 
reference  to  the  position  of  Knight  and  his  acts  with  reference  to 
the  matter.  But  then  it  is  said  that,  although  that  connection  was 
lawfully  made,  this  is  merely  an  action  for  non-supply  of  water 
pursuant  to  a  statutory  obligation,  that  the  statute  which  creates  the 
obligation  imposes  a  penalty  for  the  non-supply  of  water,  that  pro- 
ceedings to  recover  the  statutory  penalty  are  the  only  remedy  avail- 
able, and  that  damages  for  non-supply  are  not  recoverable.  That, 
I  think,  put  shortly,  is  the  argument  of  Mr.  Evans  and  Mr.  Sankey. 
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^^0*"  I  assume  that  to  be  the  law,  having  regard  to  Atkinson  v.  Newcastle 
Gale  and  Another  ^'w^  Gateshead  Waterworks  (1877)  L.  R.  2  Ex.  D.  441;  46  L.  J.  Ex. 
AK?vTf*^£l  ^^5'  ^^^  ^  ^"^^  desire  to  add  this,  that  I  do  not  wish  to  be  taken 
and  Water  ^  assenting  to  the  view  that  the  Court  cannot  by  injunction  restrain 
Oott-pany.  a  water  company  from  a  threatened  breach  of  the  statutory   duty 

towards  a  consumer.     It  is  unnecessary  to  decide  that  now,   and  I 
do  not  wish  that  that  should  go  as  having  been  even  indirectly  assented 
to  by  the  Court.     But,  as  I  said  before,  the  question  does  not  arise. 
A  common  law  wrong  has  been  committed  by  the  Water  Company 
by  cutting  off  the  plaintiffs'  pipe  unless  some  statutory  justification 
can  be  found  for  it.     Now  there  are  various  sections  in  the  Water- 
works Clauses  Act,  1847,  which  do  authorise  expressly,  and  therefore 
justify,  the  cutting  of  a  pipe,  and  justify  that  which  would  otherwise 
be  a  trespass.     But  counsel,  although  they  have  been  asked,  cannot 
point  to  any  section  which  justifies  their  doing  that  in   this   case. 
That  being  so,  it  seems  to  me  we  have  simply  here  a  common  law 
wrong  of  which  the  defendants  have  been  guilty,  and  in  respect  of 
which  damages  can  be  recovered.     Those  damages  do  not  seem  to 
me  to  be  excessive  or  in  any  way  improper.     But  the  plaintiffs  have 
now  at  this  moment  a  statutory  right  under  section  48  of  the  Act  of  1847 
to  connect  their  communication  pipe  with  the  main.    Having  regard  to 
the  line  taken  by  the  defendants,   I   feel   no  doubt  that  there   was 
ample   jurisdiction    in    the    Court   to    grant    the    injunction    which 
Phillimore  J.  granted,  namely,  an  injunction  to  restrain  the  defendants 
from  preventing  the  plaintiffs  from  connecting  their  communication 
pipes  with  the  main ;  in  fact,  to  prevent  the  plaintiffs  from  doing  that 
which    by   statute   they    have    an    express    right    to    do.     This    has 
been  spoken  of  as  a  mandatory   injunction.     It   is   nothing  of  the 
kind;  it  does  not  require  the  defendants  to  do  anything;  it  is  only 
to  restrain  them  from  preventing  the  plaintiffs  from  doing  that  which 
the  plaintiffs  have  by  statute  the  right  to  do  at  their  own  cost.     I 
think,  therefore,  that  the  judgment  was  perfectly  right,  and  the  appeal 
must  be  dismissed,  and  with  costs. 

Appeal  dismissed. 
Solicitors  for    the    Water   Company  —  Wrentmore    and    Sons,    for 
Frank  James  and  Sons,  Cardiff. 

Solicitor  for  the  plaintiffs — Frederick  Kinch,  for  Lyndon,    Moore,. 
&  Co.,  Newport. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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OTT  OF   LONDON   ELECTRIC   LIGHTING   CO.,   LTD.    v.    LONDON 
CORPORATION. 

OootnMt  — city  of  London  —  Membeps  of  Coppopatlon  "dlpeetly  of 
taidlpeotly  Interested  op  oonoeraed  In"  contpaot— Avoldanoe  of 
eoatPttet-BleetPle  llflTlitln^— Novation— Cltar  of  London  Seweps 
Ao(»  1848  (U  dc  12  Viet.  e.  elxllLX  88.  88-42,  U6-Clty  of  London 
I  Act,  1861  (14  dc  15  Viet.  e.  xeLX  8.  58. 


1908. 


May  14 ; 
August  7. 


ICAd 


Sedion   42   of  the    City  of  London   Sewers  Acty    1848,   which 
contains  provisions  tendering  null  and  void  contracts  made  by  dr  on 
bthcJf  of  the   Commissioners  of  Sewers  of  the   City  in  which  any 
Commissioner  or  member  of  l/u   Court  of  Aldermen  or  Common 
Councit  of  the  City  is  interested^  is  not,  on  the  true  construction  of 
that  Act,  confined  to  any  particular  class  of  contract ^  and  the  section 
accordingly  avoids  a  contract  for  the  electric  lighting  of  the  City  made 
by  the  Commissioners  with  a  company  in  w/iich^  at  the  date  of  the 
contract,  any  Commissioner  or  member  of  the  Court  of  AUermen  or 
Common    Council  was  a  shareholdenC    But  a   contract  with  'tt 
Commissioners^  valid  at  its  inception^s  not  rendered  void  by  tt 
section  merely  because  the  contract  has^  with  the  consent  of  the  Com 
missionerSy  been  transferred  to  a  company  in  which  Commissioners  ot 
members  of  the  Court  of  Aldermen  or  Common  Council  were  share-  ^       . 

holders  at  the  time  of  the  transfer   ^Tftdn^K  ^  >4i%^  -  Gh^  /i»#*'*^*»*V  / 

Cross  appeals  from  a  decision  of  the  .Court  of  Appeal,  reported 
1901,  I  Ch.  602 ;  70  L.  J.  Ch.  334. 

The  action  was  brought  by  the  plaintiffs,  the  City  of  London  Electric 
Lighting  Co.,  Ltd.,  for  a  declaration  that  three  contracts  dated 
respectively  May  19,  1890,  May  28,  1890,  and  February  5,  1891,  were 
valid  and  subsisting  and  binding  on  the  defendants. 

The  contract  of  May  19,  1890,  was  a  contract  made  between  the 
Brash  Electric  Lighting  Co.,  Ltd.,  and  the  Commissioners  of  Sewers  of 
the  City  of  London  for  the  lighting  by  the  Brush  Company  of  the 
"central  district"  of  the  City. 

The  contract  of  May  28,  1890,  was  a  contract  between  the  Laing, 
Wharton,  and  Down  Construction  Syndicate,  Ltd.,  and  the  Commis- 
sioners of  Sewers  for  the  lighting  by  the  Laing  Syndicate  of  the 
"eastern  district "  of  the  Cily. 

The  contract  of  February  5,  1891,  was  a  contract  between  the  Brush 
Company  and  the  Commissioners  of  Sewers  for  the  lighting  by  the 
Brash  Company  of  the  "  western  district "  of  the  City. 

The  Brush  Company  and   the    Laing    Syndicate  respectively  had 
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^PQ^        powers  for  electric  lighting  in  the  districts  to   which  the    contracts 
City  of  Ixmdoii    related  under  Provisional  Orders  duly  confirmed. 

Bwtric  lariiting  The  plaintiff  Company  was  formed  and  incorporated  under  the  Com- 
Oorporation.  panics  Acts  in  1891  for  the  purpose  {inter  alia)  of  acquiring  the 
Provisional  Orders  and  contracts  above  mentioned ;  and  by  deeds  of 
that  year  the  Provisional  Orders  and  contracts  were  assigned  to  the 
plaintiff  Company,  and  subsequently  in  the  same  year  a  resolution  was 
passed  by  the  Commissioners  of  Sewers  consenting  to  the  assignment 
of  the  Provisional  Orders,  but  silent  as  to  the  contracts.  The  Board  of 
Trade  gave  their  consent  to  the  assignment  of  the  Provisional  Orders. 

The  functions  and  property  of  the  Commissioners  of  Sewers  were 
transferred  to  the  defendants  by  the  City  of  London  Sewers  Act,  1 897 
(60  &  61  Vict.  c.  cxxxiii.). 

At  the  date  of  the  contracts  with  the  Brush  Company  there  were 
among  the  shareholders  of  that  Company  certain  persons  who  were 
Common  Councillors  of  the  City  of  London,  one  of  whom  was  also  a 
Commissioner  of  Sewers. 

At  the  date  of  the  contract  with  the  Laing  Syndicate  none  of  the 
shareholders  in  that  syndicate  were  in  this  position ;  but  at  the  date  of 
the  transfer  of  that  contract  to  the  plaintiffs  several  Commissioners, 
Aldermen,  and  Common  Councillors  were  shareholders  in  the  plaintiff 
Company. 

Under  the  circumstances,  the  defendants  repudiated  all  three 
contracts  as  being  void  under  section  42  of  the  City  of  London 
Sewers  Act,  1 848  (11  &  12  Vict.  c.  clxiii.),  which  provides  as  follows  : — 

"  Provided  also,  and  be  it  enacted,  that  no  person,  being  a  Commis- 
sioner, or  a  member  of  the  Court  of  Aldermen,  or  of  the  Common 
Council  of  the  City,  shall  be  directly  or  indirectly  interested  or  con- 
cerned in  any  contract  which  shall  be  made  or  entered  into  by  or  on 
behalf  of  the  Commissioners  for  the  execution  of  any  works  by  this  Act 
directed  or  authorised  to  be  done  or  executed,  or  for  furnishing  materials 
or  labour,  or  for  any  other  matter  or  thing  whatsoever,  upon  pain  that 
every  such  contract  shall  be  null  and  void,  and  that  the  person  who, 
being  a  Commissioner,  or  a  member  of  the  said  Court  of  Aldermen  or 
of  the  Common  Council,  shall  be  so  interested  or  concerned  therein, 
shall  for  every  such  offence  forfeit  and  pay  the  sum  of  One  hundred 
pounds  to  any  person  who  shall  sue  for  the  same,  to  be  recovered  in  any 
of  the  Superior  Courts  by  action  of  debt  or  on  the  case." 

The  plaintiffs  thereupon  brought  the  present  action,  which  was  heard 
before  Farwell  J.,  who  gave  judgment  in  favour  of  the  plaintiffs,  and 
made  the  declaration  prayed. 

The  Court  of  Appeal  (Rigby,  Vaughan  Williams,  and  Stirling  L.JJ.) 
reversed  this  decision  as  to  the  two  contracts  with  the  Brush  Company, 
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holding  that  these  contracts  were  avoided  by  section  42  of  the  Act  of        ^^Q^* 
1848 ;  and  they  affirmed  the  decision  of  Farwell  J.  as  to  the  contract  Oity  of  London 
with  the  Laing  Syndicate.  Sj^I^^f*^ 

The  plaintiffs  appealed  to  this  House  in  regard  to  the  contracts  with  Corporation. 
the  Brush  Syndicate,  and  the  defendants  brought  a  cross  appeal  as  to 
the  contract  with  the  Laing  Syndicate. 

CrippSy  K,C,^  and  Roskill  for  the  plaintiff  Company. 
Asquitk^   K.Cy    Danckwerts^   K,C.y    and    A.   J,     Walter   for    the 
defendants. 

The  House  took  time  for  consideration, 

Aug.  7,  1903.  The  Earl  of  Halsbury,  L.C.  My  Lords,  in  this 
case  a  declaration  is  sought  to  establish  the  validity  of  three  contracts, 
entered  into  between  the  City  of  London  Electric  Lighting  Co.,  Ltd., 
and  the  Mayor  and  Commonalty  and  Citizens  of  the  City  of  London, 
and  the  question  sought  to  be  raised  by  the  parties  is  whether  or  not 
the  contracts,  or  any  of  them,  entered  into  between  them,  are  valid  and 
binding  on  the  defendants.  The  defendants  have  repudiated  them, 
not,  as  I  understand,  that  they  have  any  objection  to  the  substance  of 
the  contracts,  but  being  advised  by  counsel  that  the  contracts  were 
invalid  they  felt  bound  to  test  that  question  in  a  court  of  law.  Farwell 
J.,  before  whom  the  question  came,  was  of  opinion  that  they  were 
valid.  The  Court  of  Appeal  has  declared  two  of  them  to  be  invalid, 
allowing  the  third  to  stand. 

The  whole  question  turns  upon  section  42  of  the  City  of  London 
Sewers  Act,  1848.  [His  Lordship  read  the  section  and  continued  : — ] 
I  so  far  agree  with  Farwell  J.  that  I  think  the  first  thing  to  see  is 
whether  the  Act  of  Parliament  is  clear  or  is  fairly  susceptible  of  two 
constructions,  but  I  regret  to  have  to  add  that  I  think  it  is  clear  and 
is  not  fairly  susceptible  of  two  constructions.  In  a  very  ingenious 
and  elaborate  judgment  the  learned  judge  decides  in  favour 
of  the  validity  of  the  contracts  in  question  upon  the  ground  that  they 
are  not  what  he  calls  "  construction "  contracts ;  but  I  am  unable  to 
concur  with  the  view  that  the  section  is  only  applicable  to  construction 
contracts.  If  such  a  distinction  can  at  all  be  made,  the  disqualification 
under  the  statute  which  I  have  quoted  does  not  apply. 

The  Mayor  and  Corporation  of  the  City  are  now  (since  1897)  in  the 
place  of  those  who  at  the  date  of  the  contract  were  the  Commissioners 
of  Sewers  of  the  City.  By  the  Act  of  1897  ^^^  ^^^^^  duties  and 
liabilities  are  now  vested  in  the  City  itself.  That  the  Aldermen, 
Commissioners,  and  Common  Councilmen  have  a  disqualifying  interest 
in  the  contracting  companies  cannot  be  denied  unless  the  distinction 
insisted  on  by  the  learned  judge  can  be  made  out. 
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^^Q^  In   respect  of  two  of  the  three  contracts,  it   is  admitted  that   a 

Oitv  of  London  Common  Councilman,  a  Commissioner  of  Sewers,  and  a  Lord  Mayor 
Bectric  Lighting  for  the  time  being — in  that  character  both  an  Alderman  and  ex  officio 
Oorpofation.  Commissioner  —  were  shareholders ;  and  in  respect  of  those  two 
contracts,  heartily  as  I  regret  the  conclusion  at  which  I  am  forced  to 
come,  I  cannot  doubt  that  these  contracts  by  reason  thereof  are  invalid. 
I  have  striven  to  escape  the  stringency  of  the  language,  since  I  think 
that  no  one  will  doubt  that  the  contracts  were  fairly  and  properly  made 
with  a  due  regard  to  the  public  interest ;  but  I  cannot  escape  from  the 
language  of  the  statute.  It  is,  to  my  mind,  too  clear  to  enable  me  to 
adopt  the  subtle  reasoning  of  the  learned  judge  below.  The  distinction 
which  the  learned  judge  has  discovered  may  justly  be  made  in  this 
respect — that  some  of  the  contracts  undoubtedly  are  construction 
contracts,  and  some  of  them  are  not ;  but  the  defect  of  the  reasoning 
I  think  consists  in  this — that  the  distinction  which  the  learned  judge 
has  discovered  is  one  not  made  by  the  statute.  The  words  are  "  directly 
or  indirectly  interested  or  concerned  in  any  contract  which  shall  be 
made  or  entered  into  by  or  on  behalf  of  the  Commissioners  for  the 
execution  of  any  works  by  this  Act  directed  or  authorised  to  be  done  or 
executed,  or  for  furnishing  materials  or  labour,  or  for  any  other  matter 
or  thing  whatsoever."  I  am  unable  to  interpose  any  qualification. 
Looking  at  the  language  of  the  statute  and  the  object  and  the  policy 
which  apparently  dictated  it,  I  cannot  doubt  that  it  meant  what  I  think 
it  has  said  in  plain  terms. 

It  seems  to  me  that  the  contracts,  an  interest  in  which  is  prohibited, 
are  contracts  made  or  entered  into  by  or  on  belialf  of  the  Commissioners 
for  any  matter  or  thing  whatsoever— that  is,  in  addition  to  contracts  for 
the  execution  of  works  or  for  furnishing  materials. 

My  Lords,  I  am  unable  to  get  over  the  stringency  of  these  words, 
and  I  must  hold  them  to  be  applicable  to  the  two  contracts  in  respect 
of  which  Farwell  J.  held  them  to  be  valid. 

With  respect  to  the  third  contract,  I  agree  with  Stirling  L.J.  that  a 
different  question  arises  where  at  the  lime  of  the  making  of  the  contract 
no  Commissioner,  Aldtrman,  or  Common  Councilman  was  a  share- 
holder ;  and  I  agree  with  him  that  under  the  circumstances  stated  in 
detail  by  the  learned  judge  the  contract  has  not  become  invalid  because, 
at  a  subsequent  date,  several  Commissioners,  Aldermen,  and  Common 
Councilmen  became  shareholders. 

The  result  is  that  I  think  the  judgment  of  the  Court  of  Appeal  is 
right,  and  that  this  appeal  ought  to  be  dismissed  with  costs,  and  I  move 
your  Lordships  accordingly. 

Lord  Davey.     The  judgment  of  Farwell  J.  in  this  case  is  based  on 
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the  division  which  he  thought  was  to  be  found  in  the  Act  of  1848  of        «^<>8, 
the  contracts  authorised  by  that  Act,  into  two  classes  or  categories.  Oity  of  London" 
One  class  of  contracts  he  called  "  construction  contracts,"  and  he  con-  Hectric  Lighting 
sidered  that  the  provisions  of  section  42  related  only  to  contracts  ofQ^^^j^^ 
that  character.     The  phrase  "  construction  contracts "  as  used  by  the 
learned  judge  has  a  very  elastic  meaning,  for  it  includes  contracts  for 
supply  of  materials  or  labour.     The  distinction  as  stated  by  him  was 
between  contracts  for  the  execution  of  works  or  supply  of  materials  to 
the  City  which  will  become  their  own  property,  and  contracts  for  the 
supply  of  such  things  as  water,  gas  or  other  illuminants  by  persons 
owning  the  works  from  which  the  supply  is  derived;  and  these  contracts 
he  calls  "  contracts  of  supply." 

I  must  confess  that^  in  my  opinion,  this  division  of  contracts  is  not 
warranted  by  anything  in  the  Act  of  1848,  and  is  purely  fanciful  and 
arbitrary,  and  in  fact  there  is  no  real  difference  for  legal  purposes 
between  the  two  classes  of  contracts.  Gas,  electricity,  and  water  are 
ail  of  them,  it  is  true,  res  quae  ipso  usu  consumuntur,  but  so  are 
materials  for  road  making  or  paving,  although  the  rate  of  consumption 
is  somewhat  slower. 

Following  out  his  theory  of  two  classes  of  contracts,  the  learned  judge 
holds  that  section  33  applies  only  to  what  he  calls  construction  con- 
tracts, and  that  the  words  "  or  for  any  other  matters  or  things  whatso- 
ever necessary  for  enabling  them  to  carry  the  purposes  of  this  Act  into 
fail  and  complete  effect  "'are  to  be  read  as  ejusdem  generis  with  the  pre- 
ceding words.  The  words  which  follow  requiring  every  contract  to  be 
in  writing,  and  to  specify  the  works  to  be  done  and  the  material  or 
labour  to  be  furnished,  and  the  prices  to  be  paid  for  the  same  do,  I 
think,  lend  some  support  to  the  view — if  it  were  possible  (which,  in  my 
opinion,  it  is  not)  to  find  a  genus  which  would  embrace  contracts  for 
the  supply  of  paving  stones  and  road  materials  and  exclude  contracts 
for  the  supply  of  gas,  electricity,  or  water.  I  think,  however,  that  it  is 
quite  inadmissible  to  cut  down  or  restrict  the  generality  of  the  very 
laige  words  which  I  have  quoted.  I  agree  with  Rigby  L.J.  that  one 
can  hardly  imagine  words  better  calculated  to  exclude  any  ejusdem 
generis  construction.  Farwell  J.  thought  that  section  1 1 6  alone  gave 
the  power  to  make  contracts  for  lighting  the  streets.  I  do  not  so  read 
the  Act.  I  think  the  power  to  contract  is  conferred  on  the  Commis- 
sioners by  section  33,  and  the  meaning  of  section  1 1 6  is  that,  instead 
(rf  doing  the  work  of  lighting  the  streets  themselves,  they  may  contract 
with  gas  companies  and  other  persons  to  do  it  for  them.  Having 
arrived  at  the  conclusion  that  section  33  applies  only  to  "  construction 
contracts,"  he  holds  that  section  42  also  applies  only  to  the  same  class 
of  contracts.     But  if  the  ejusdem  generis  construction  could  be  applied 
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1908.  to  section  33,  I  can  find  no  reason  for  applying  it  to  section  42, 
Oity  of  London  in  which  the  words  are  "any  contract  which  shall  be  made  or 
fflectrio  Lighting  entered  into  by  or  on  behalf  of  the  Commissioners  for  the  execution 
Corporation.  of  any  works  by  this  Act  directed  or  authorised  to  be  done  or  executed, 
or  for  furnishing  materials  or  labour,  or  for  any  other  matter  or 
thing  whatsoever."  It  is  easy  to  say  that,  if  the  words  were 
intended  to  apply  to  all  contracts,  the  words  specifying  particular 
kinds  of  contract  are  unnecessary.  But  that  is  not  a  very  strong  argu- 
ment when  applied  to  the  language  of  Acts  of  Parliament.  The 
enumeration  may  show  the  kind  of  contract  the  draftsman  had  imme- 
diately present  to  his  mind,  but  the  latter  words  equally  show  that  he 
intended  the  enactment  to  apply  to  all  contracts  of  every  kind.  If  you 
look  at  the  intervening  sections,  I  think  it  clear  that  section  34,  which 
is  the  only  section  in  the  Act  defining  the  mode  and  form  in  which 
contracts  by  the  Commissioners  are  to  be  executed,  and  section  41  are 
general  sections  applicable  to  all  contracts  for  any  of  the  purposes  of 
the  Act.  If  section  34  is  general,  section  33  must  be  so  also,  and  if 
section  41  is  general,  I  think  that  section  42  also  must  apply  to  every 
contract. 

Another  argument  put  forward  by  the  appellants  is  based  on  section 
53  of  the  Act  of  1851.  I  have  had  some  difficulty  in  appreciating  the 
argument.  A  section  in  a  later  Act  cannot  be  used  for  the  purpose  of 
construing  an  earlier  enactment,  though  it  may  repeal  or  vary  it. 
There  is  certainly  no  express  repeal,  and  there  is  no  repugnancy 
between  the  two  sections  from  which  the  repeal  of  the  earlier  one  might 
be  implied.  Section  42  of  the  Act  of  1848  imposes  a  penalty  on 
parties  interested  in  any  contract  made  by  the  Commissioners  and 
avoids  a  contract  in  which  any  of  the  specified  parties  are  interested. 
Section  53  of  the  Act  of  1851  deals  with  a  different  subject-matter 
rather  than  with  the  same  subject  in  a  different  way.  It  makes  any  of 
the  specified  persons  ineligible  to  sit  or  vote  as  a  Commissioner  while 
the  contracting  with  any  company  in  which  he  is  interested,  or  the  pro- 
motion or  carrying  out  of  any  work,  undertaking,  or  speculation,  is 
under  the  discussion  of  the  Commissioners.  A  person  may  be  a  Com- 
missioner when  the  negotiation  for  the  contract  is  being  conducted  and 
resign  his  seat  (as  he  would  probably  do)  before  the  contract  is  actually 
made,  or  he  may  have  become  a  Commissioner  after  the  contract  is 
made,  and  in  that  case  he  is  prohibited  from  sitting  or  voting  while 
the  carrying  out  of  it  is  under  discussion.  In  neither  of  these  cases 
would  the  earlier  enactment  apply,  but  the  later  one  would  apply  to 
both. 

I  fully  appreciate  the  stringency  and  drastic  character  of  the  enact- 
ment in  section  42  of  the  Act  of  1848.     It  applies  to  any  Common 
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Coundllor,  whether  he  is  a  Commissioner  or  not,  and  the  remotest 
interest  in  the  contract  will  not  only  expose  the  interested  person  to  a  city  of  London 
penalty  of  j^ioo,  but  will  also  avoid  the  contract.      But  the  stringency  BlectricLighting 
r  .u        .•        •         .  r  .     r  1        .     J     1-      .      .      Oo.  V.  London 

of  the  section  is  not  a  reason  for  a  court  of  law  to  dechne  to  give  Oorporation. 

eflfcct  to  it  or  construe  it  otherwise  than  according  to  the  plain  meaning 
of  the  words.  I  cannot,  therefore,  but  agree  with  the  judgment  of  my 
lamented  friend  Rigby  LJ.  in  holding  the  contracts  relating  to  the 
western  and  central  districts  void. 

The  complicated  history  of  the  contract  for  the  eastern  district  has 
been  very  carefully  analysed  and  stated  by  Stirling  L.J.  It  appears 
that  no  person  within  the  jurisdiction  was  interested  in  the  Laing 
Syndicate,  with  whom  the  contract  was  made,  but  certain  persons  were 
shareholders  in  the  Company  to  which  the  contract  was  afterwards 
transferred.  I  am  certainly  not  disposed  to  extend  the  operation  of 
section  42  beyond  what  the  words  require,  and  I  do  not  think  that  a 
contract  which  was  valid  in  its  inception  is  avoided  by  a  person  within 
the  prohibition  subsequently  acquiring  an  interest  in  it.  The  Lord 
Justice  also  finds  that  there  was  no  novation  so  as  to  place  the  appellant 
Company  in  the  position  of  contractors  directly  with  the  Corporation. 
It  is  true  that  the  appellant  Company  has  become  the  undertakers 
within  the  meaning  of  the  Provisional  Order  and  is  now  the  only 
Company  able  to  exercise  the  the  powers  thereby  conferred.  That, 
however,  will  not  in  itself  place  them  in  a  contractual  relation  with  the 
Corporation.  I  agree  with  the  Lord  Justice  that  in  giving  their  consent 
to  the  transfer  of  the  undertaking  to  the  appellants  the  Corporation 
carefully  preserved  their  rights  under  the  original  contract  and  have  not 
discharged  the  original  contractors  from  liability  for  its  performance. 
I  think,  therefore,  with  him  that  there  has  been  no  new  contract  made 
between  the  appellant  Company  and  the  Corporation  as  regards  the 
eastern  district. 

I  am  therefore  of  opinion  that  both  appeals  should  be  dismissed  with 
costs. 


Lord  Robertson.  My  Lords,  on  the  cross  appeal  I  am  unable  to 
discover  a  contract  entered  into  between  the  Commissioners  and  theCity 
of  London  Electric  Company.  That  the  Company  are  with  the  consent 
of  the  Commissioners  (and  their  successors,  the  Corporation)  doing  the 
work  of  the  original  contractors,  does  not  prove  that  the  Commissioners 
have  contracted  with  them.  The  Commissioners  could  only  contract 
in  the  manner  prescribed  by  the  Statutes  creating  their  powers, 
and  there  is  no  such  contract.  This  being  so,  the  City  of  London 
Company  not  standing  in  a  contractual  relation  to  the  Commissioners, 
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^^Q^  there  is  no  room  for  any  argument  about  a  supervening  nullity  in 
Oity  of  London  a  contract  originally  valid,  and  we  have  no  occasion  to  deal  with 
Eectric  Lighting  that  argument. 

Corporation.  Turning  then  to  the  two  contracts  with  a  Company  in  which  one  at 

least  of  the  Commissioners  was  a  shareholder  at  the  times  of  their 
execution,  the  question  is  whether  they  are  not  hit  by  the  42nd 
section. 

It  cannot  be  disputed  that  the  general  words  which  express  the  third 
category  in  section  42  are  so  wide  as  to  comprehend  all  contracts, 
unless  there  be  something  outside  those  words  to  restrain  their  latitude. 
That  restraint  is  found  by  the  appellants  in  the  theory,  for  it  is  no  more, 
that  section  42  is  coterminous  with  section  33,  and  that  section  33  is 
limited  to  a  certain  class  of  contracts.  Now  on  section  33  there  is  a 
great  deal  to  be  said,  and  it  has  been  well  said,  for  the  view  that  the 
generality  of  the  third  cat^ory  is  taken  away  by  the  concluding  words 
of  the  section.  But  then  those  concluding  words  do  not  (and  could 
not  from  the  subject-matter)  occur  in  section  42,  and  accordingly 
the  general  words  of  the  third  category,  as  they  stand  in  section  42, 
are  left  without  any  qualification  of  their  generality,  and  must  have 
their  natural  effect. 

But  I  do  not  think  that  the  argument  in  favour  of  their  full  latitude 
ends  here.  Section  42  is  introduced  by  the  words  :  "  Provided  always 
and  be  it  enacted,"  and  section  42  is  thus  to  be  read  as  a  qualification 
of  the  preceding  section  41.  So  read,  it  is  the  condition  of  an 
indemnity  which  is  necessarily  and  admittedly  applicable  to  contracts  of 
every  description,  and  is  therefore  itself  naturally  and  necessarily 
universal.  In  this  light  the  two  sections  mean  this : — The  Commis- 
sioners shall  not  be  personally  liable  for  any  of  their  contracts,  provided 
that  in  none  shall  they  have  a  personal  interest  and  that  any  contract 
so  tainted  shall  be  null.  So  viewed  the  42nd  section  treats  of  a  subject 
to  which  the  suggested  distinction  among  contracts  (as  construction 
contracts  and  other  contracts)  is  irrelevant.  It  is  true  that  in  section  42 
the  system  of  enumeration  adopted  in  section  33  is  again  used,  although 
no  enumeration  was  necessary  and  words  of  absolute  generality, 
without  any  antecedent  enumeration,  would  have  been  more  appropriate. 
This,  however,  is  only  criticism  of  the  drafting,  and  the  phraseology 
adopted  ends  just  where  danger  to  the  generality  would  have  b^un. 
I  therefore  think  that  the  context  and  subject-matter  of  section  42 
entirely  justify  the  literal  interpretation  of  its  terms.  And  the  relation 
between  section  41  and  section  42  seems  to  me  specially  important 
because  it  breaks  the  connection  between  section  33  and  section  42 
which  is  at  the  root  of  the  appellants'  argument. 
On  the  scope  of  section  42,  moreover,  I  think  tb?it  the  respondents 
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succeeded  in  showing  that  in  at  least  two  other  instances  besides  section        ^^^^ 
1 16  the  Commissioners  are  authorised  to  enter  into  contracts  which  do  Oity  of  London 
Dotfall  under  section  33  and  which  it  is  difficult  to  conceive  to  have  ^«<''*"c  lighting 
been  intended  to  escape  the  application  of  section  42.  Oorporaticm. 

Section  53  of  the  Act  of  185 1  seemed  at  first  to  carry  the  appellants 
some  way;  but  a  closer  examination  greatly  reduces  its  importance, 
lliat  section  mixes  up  a  number  of  persons,  things,  and  times  and 
applies  general  words  to  them  all.  It  is  only  by  picking  out  the 
shareholder  and  applying  to  him  one  of  the  things  at  one  of  the  stages 
that  the  appellants'  argument  arises ;  and  when  it  does  arise  it  does 
not  present  a  repugnancy  with  the  wide  interpretation  of  section  42  of 
the  Act  of  1848  but  rather  a  superfluity.  The  explanation  of  the 
Court  of  Appeal  seems  to  me  to  be  adequate  to  satisfy  the  language 
even  when  minutely  examined  The  section  does  not  in  my  judgment 
raise  any  implication  sufficient  to  overcome  the  considerations  to  whicli 
I  have  already  adverted. 

It  is  quite  true,  as  the  appellants  have  pointed  out,  that  the  com- 
plicated questions  arising  out  of  shareholding  in  limited  companies  are 
?ery  crudely  dealt  with  by  the  provisions  of  Statutes  passed  before  that 
system  bad  been  established.  But  the  Acts  of  1848  and  1851  both 
deal  with  the  case  of  Commissioners  being  shareholders  in  companies, 
and  it  is  impossible  to  deny  that  a  shareholder  in  a  limited  company 
comes  under  section  42.  This  is  enough  for  the  decision  of  the 
present  case. 

Both  appeals  dismissed  with  costs, 

Solidtarsfor  the  Company — ^Ashurst,  Morris,  Crisp,  &  Co. 

SoUdtorfor  the  Corporation — ^The  City  Solicitor. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 

Note. 

Provisions  directed,  like  section  42  of  the  City  of  London  Sewers  Act,  1848,  to 
prerenting  members  of  a  local  authority  from  being  interested  in  contracts  with  the 
uthority,  are  made  with  reference  to  almost  all  local  authorities. 

As  a  rale,  however,  such  provisions  are  much  less  stringent  in  terms  than  those  in 
that  section.  Thus  section  12  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict  c.  50),  and  section  46  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
which  contain  the  most  important  provisions  of  the  kind,  while  they  disqualify, 
subject  10  important  exceptions,  persons  interested  in  contracts  with  the  authorities 
to  which  the  sections  apply  for  memberships  of  such  authorities,  do  not  expressly 
avoid  contracts  with  those  authorities  in  which  members  of  the  authority  are  interested, 
nor  do  they  even  in  terms  prohibit  members  of  the  authority  from  being  interested  in 
sach  contracts. 

The  above  case  accordingly  does  not  at  all  show  that  a  contract  with  an  authority 
to  which  either  of  the  enactments  referred  to  applies,  is  rendered  void  by  the  fact 
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1908.  that  a  member  of  the  authority  is  interested  in  the  contract.  On  the  contrary,  the 
Citv  of  London"  '^^^ctance  expressed  by  the  members  of  the  House  of  Lords  to  hold  the  contracts 
Electric  Lighting  there  in  question  void,  as  they  felt  themselves  constrained  to  do,  perhaps  rather 
Co.  V.  London  supports  the  view  that  the  mere  fact  that  a  member  of  the  authority  was  interested  in 
Corporation.  the  contract  when  it  was  made,  so  that  he  became  disqualified  by  the  contract  under 
these  enactments,  would  not,  at  all  events  in  all  cases,  avoid  the  contract. 

On  this  subject  reference  may  be  made  to  Foster  v.  Oxford^  &'c. ,  Railway  ( 1853), 
13  C.   B.  200  ;  22  L.  J.  C.  P.  99 :  l*J  Jur.   167  ;  Melliss  v.  Shirley  and  FreemantU 
Local  Board  (1885),  16  Q.  B.  D.  446 ;  55  L.  J.  Q.  B.  143  ;  53  L.  T.  810  ;  34  W.  R 
187  ;  50  J.  P.  214;  and  Read\.  Punier  {iSgS),  14  Tif/ies  L.  R.  455. 
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KINCra    BENCH    DIVISION. 

|AQO 

f;r  par^e  WILES. 


FiDOP  FAte  -  Reoovepy  —  Tender  of  part  of  pate  —  Distpess  wappant 
Issued  fbp  full  amount— Commitment— Distpess  fop  Rates  Aot» 
1M9  02  ac  18  Viet.  o.  14),  s.  2,  Sohed. 

On  an  application  for  a  distress  warrant  for  the  recovery  of 
poor  rate  the  justices  have  Jurisdiction^  at  their  discretion^  to  issue 
a  distress  warrant  for  the  full  amount  of  the  rate^  notwithstanding  a 
tender  in  court  of  part  of  it  by  the  ratepayer ;  and^  in  default  of 
payment  and  of  sufficient  distress  for  the  whole  ^  they  have  jurisdiction^ 
if  they  think  fit ^  to  issue  a  warrant  of  commitment. 

Rex  V,  Gillespie  (1903)  2  L.  G.  R.  59,  explained. 

Motion  ex  parte  for  a  rule  nisi  for  a  writ  of  certiorari  on  behalf  of 
Samuel  Wiles,  a  working  tailor,  to  bring  up  and  quash  a  warrant 
of  commitment  made  against  him  by  the  justices  of  the  Kingston 
Bench,  and  for  a  writ  of  habeas  corpus  to  bring  him  up  from  Wandsworth 
Gaol,  where  he  was  imprisoned. 

A  demand  had  been  made  upon  Wiles  for  payment  of  a  poor  rate 
of  35s.  He  expressed  himself  as  willing  to  pay  30s.  but  not  the  other 
5s.,  because  he  considered  that  the  ss.  was  on  account  of  the  part  of 
the  rate  which  would  be  applied  towards  the  maintenance  of  voluntary 
schools.  It  was  alleged  that  Wiles  had  tendered  30s.  in  court,  but  the 
justices  had  issued  a  warrant  of  distress  for  the  whole  35s.  It  was  also 
alleged  that  when  the  bailiffs  went  to  distrain  upon  his  goods  he  again 
tendered  the  30s.  but  that  they  refused  it;  and  further  that  they  reported 
to  the  justices  that  there  was  no  sufficient  distress  for  the  full  amount 
of  the  rate.  Application  was  then  made  to  the  justices  under  the 
Distress  for  Rates  Act,  1849,  ^or  a  warrant  for  his  commitment,  upon 
the  ground  that  he  was  a  person  summoned  who  had  not  paid  the  rate 
or  any  part  thereof,  and  had  refused  to  do  so.  This  warrant  was 
issoed,  and  Wiles  was  committed  to  prison  for  2 1  days. 

/  A,  Compston  in  support.  The  applicant  is  now  in  Wandsworth 
Gaol,  and  it  is  desired  to  question  the  legality  or  regularity  of  the 
warrant  of  commitment  upon  the  ground  that  the  justices  are  only 
empowered  to  issue  a  warrant  of  distress  for  the  full  amount  if  and 
when  the  whole  rate  is  in  arrear.  Here  there  has  been  no  refusal 
to  pay  the  rate  or  any  part  thereof,  for  30s.  has  been  tendered.  It 
has  been  alleged  that  there  was  no  sufficient  distress  for  the  whole 
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^^^^  3SS.,  but  there  can  be  no  question  that  there  was  ample  distress  for 
Ex  parte  the  balance  of  5  s.,  and  the  warrant  of  distress  ought  to  have  been 
^^®^  issued  for  the  balance.     The  justices  were  wrong  in  issuing  a  warrant 

of  commitment  for  the  whole  amount  even  if  they  were  right  in 

issuing  a  distress  warrant. 

Lord  Alverstone  C.J.  We  are  clearly  of  opinion  that  there  should 
be  no  rule  in  this  case.  This  is  an  application  apparently  founded 
upon  a  misunderstanding  of  our  recent  decision  in  Rex  v.  Gillespie 
(1903)  2  L.  G.  R.  59.  In  that  case  we  held  that  the  learned 
magistrate  had  a  discretion  in  issuing  his  distress  warrant,  and  that 
where  part  of  a  poor  rate  had  been  bon&  fide  tendered  in  court,  the 
overseers  could  not  compel  him  to  issue  a  distress  warrant  for  the 
whole  of  their  claim,  but  that  in  his  discretion  he  could  issue  it  for  the 
balance  admittedly  due.  But  this  is  quite  a  different  case.  Here 
the  justices  have  in  the  first  instance  issued  a  distress  warrant,  and  then 
a  warrant  of  commitment,  and  in  doing  so  they  were  acting  strictly 
within  their  jurisdiction  and  within  their  rights.  We  are  now  asked  to 
say  that  because  the  applicant  had  tendered  part  of  the  totsrl  sum  due 
the  justices  had  no  jurisdiction  to  issue  a  warrant  of  distress  for  the 
full  amount.  We  are  clear  that  they  had  in  their  discretion  a  perfect 
right  and  full  jurisdiction  to  do  so,  and  certainly  that  there  should  be 
no  rule. 

Lawrance  J.  I  am  of  the  same  opinion. 

Kennedy  J.  I  agree. 

Rule  nisi  refused. 

Solicitors  for  the  applicant—C  and  E.  Woodroffe. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister  at-Law. 
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Supreme  Court  of  3ubicature. 


■arlwt     Dlstupbanoa— Rival  nuupket—Aooommodatlon— Intention  of 

sellep. 


COURT    OP    APPEAL..  ^^0^- 

WILCOX  u.  STEEL,  Kekewich,  J. 

Mar.  23,  24. 

Court  of  Ap- 

The  plaintiff  was  the  lessee  of  a  market  enjoying  the  right  every  '^  ' 
Wednesday  to  buy  and  sell  horses  and  all  sorts  of  cattle^  tolls  being  ^^'  ^*  ^' 
taken  from  those  selling  there.  The  defendant^  an  auctioneer^  who 
had  held  sales  of  cattle  and  horses  in  the  market^  p'^yi^g  lolls  to 
previous  lessees^  himself  on  market  day  in  the  neighbourhood  of 
the  plaintiffs  market  held  a  sale  of  a  number  of  young  unbroken 
horses  which  had  been  consigned  to  him  for  sale,  which  sale  he 
iftoifed  people  in  the  market  to  attend.  There  was  evidence  that  the 
defendants  object  in  holding  this  sale  was  not  to  et)ade  payment  of  the 
market  tolls  but  that  the  horses  would  not  have  been  consigned  to 
him  for  sale  at  all  if  they  were  to  be  sold  in  the  plaintiff^ s  market. 

Held  (reversing  Kekewich  J.),  that  the  acts  of  the  defendant 
amounted  to  a  disturbance  of  the  plaintiff's  market. 

In  the  case  of  a  mere  sale  outside  the  market,  the  question  whether 
it  was  the  intention  of  the  seller  to  evade  the  market  tolls  is  of 
importance  in  determining  whether  there  has  been  a  disturbance  of 
the  markrt  or  not,  but  where  the  sale  really  amounts  to  the  establish- 
Mcnf  of  a  new  rival  market,  taking  advantage  of  the  concourse  of 
people  attending  the  lawful  market,  the  intention  of  the  seller  is 
irrelevant. 

This  was  an  action  with  witnesses  in  respect  of  an  alleged 
disturbance  by  the  defendant  of  the  market  rights  of  the  plaintiff,  who 
was  the  lessee  of  Southall  Market. 

By  a  Royal  charter  granted  on  November  n,  1698,  King  William  IIL 
granted  to  Francis  Merrick  and  his  heirs  free  license  and  authority  to 
bold,  upon  certain  lands  in  Northcott,  at  Southall,  in  Middlesex,  '^  one 
market  in  or  upon  every  Wednesday  for  ever  and  also  two  annual 
holidays  or  fairs  for  ever  to  buy  and  sell  horses  and  all  sorts  of  cattle/' 
together  with  "all  liberties,  privileges,  powers,  customs,  tolls,  stallage, 
piccage,  and  other  commodities"  to  the  said  market  and  fairs 
respectively  appertaining  or  belonging. 

By  a  lease  dated  March  24,  1902,  taken  from  the  Earl  of  Jersey,  the 
plaintiff  Wilcox  was  tenant  in  possession  of  Southall  Market  and  Farm, 
with  all  the  above-mentioned  powers  and  privileges.  The  plaintiff 
continued  to  hold  the  market  every  Wednesday,  as  had  been  done 
continuously,  and  took  tolls  from  persons  selling  there. 

The  defendant  Steel,  who  was  an  agricultural  valuer  and  auctioneer 
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^^Q^  had  been  in  the  habit  for  years  past  of  holding  weekly  sales  of  cattle 
Wilcox  V.  Steel,  and  horses  in  Southall  Market,  paying  or  compounding  for  the  market 
dues  to  the  lessee  of  the  market  for  the  time  being. 

Upon  taking  his  lease  the  plaintiff,  being  advised  that  he  could  not 
prevent  the  defendant  from  selling  in  the  market,  himself  took  out  an 
auctioneer's  licence  and  commenced  to  hold  auction  sales. 

About  the  same  time  the  defendant  acquired  a  piece  of  land  in 
North  Road,  Southall,  distant  about  300  yards  from  the  entrance  to 
Southall  Market,  and  prepared  it  with  fences  and  otherwise  for  the 
purposes  of  his  own  sales. 

On  August  9,  1902,  the  defendant  commenced  to  advertise  that  on 
"Wednesday,  August  20,  1902,*'  he  would  hold  a  sale  of  50  Welsh 
horses,  cobs,  ponies,  and  colts  "  at  his  Auction  Mart,  in  the 
North  Road,  Southall,"  and  the  writ  in  this  action  having  been  issued 
on  the  14th  August,  1902,  the  sale  was  held  by  the  defendant  on  the 
day  named.  It  was  not,  however,  held  on  the  piece  of  land  acquired 
by  the  defendant  as  above  mentioned,  but  on  a  neighbouring  field  lent 
him  for  the  purpose. 

The  plaintiff  claimed  a  declaration  that  the  establishment  of  his  mart 
by  the  defendant  constituted  a  disturbance  and  invasion  of  the  market 
at  Southall  granted  by  the  charter  of  King  William  III.  and  of  the 
plaintiff's  rights  thereunder;  an  injunction  to  restrain  the  defendant 
from  establishing  or  holding  a  market  for  the  sale  of  horses  or  other 
sorts  of  cattle  at  Southall  and  from  using  or  permitting  to  be  used  any 
portion  of  the  premises  in  North  Road  or  any  other  premises  in  any 
such  manner  as  to  interfere  with  or  prejudicially  affect  the  rights  of  the 
plaintiff  in  the  market  granted  by  or  established  under  the  charter  or  to 
disturb  the  plaintiff's  market ;  an  injunction  to  restrain  the  defendant 
from  advertising  or  causing  to  be  advertised  any  portion  of  the  said 
premises  or  any  other  premises  as  a  market  for  the  sale  of  horses  or 
other  sorts  of  cattle  or  as  a  place  used  or  to  be  used  in  any  such 
manner  as  to  interfere  with  or  prejudicially  affect  the  rights  of  the 
plaintiff;  and  consequential  relief. 

The  plaintiff  alleged  that  the  defendant  had  acted  with  the  view  of 
setting  up  a  rival  market  and  disturbing  the  plaintiff's  market,  and  that  on 
the  Wednesday  in  question  the  defendant,  having  concluded  a  sale  of 
cattle  and  horses  in  Southall  Market,  induced  dealers  there  to  leave  the 
market  and  accompany  him  to  his  advertised  sale. 

The  defendant  contended  that  the  sale  in  question  was  one  held  by 
him  annually  for  the  purpose  of  selling  wild  and  unbroken  Welsh  cobs, 
ponies,  and  colts  consigned  to  him  personally  by  the  breeders,  and  not 
sent  to  the  market  for  sale,  and  denied  that  such  a  sale  could  be  con- 
ducted in  Southall  Market  owing  to  the  nature  of  the  live  stock  sold 
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and  the  want  of  suitable  requirements.     He  further  complained  that  in        ^^O^ 
March,  1902,  the  plaintiff  warned  him  that  he  intended  in  future  to  Wilcoi  v.  Steel, 
conduct  the  auction  sales  in  Southall  Market  by  himself  as  auctioneer, 
and  objected  to  any  such  sales  being  conducted  by  the  defendant. 

The  defendant  accordingly  counter-claimed  for  (i)  a  declaration  that 
the  plaintiff  was  not  entitled  to  prevent  the  defendant  from  conducting 
auction  sales  in  Southall  Market,  the  defendant  paying  all  proper 
market  dues  for  tolls,  stallage,  and  other  matters ;  (2)  a  declaration 
that  the  plaintiff  was  not  entitled  to  levy  tolls  on  geese,  chickens, 
pigeons,  game,  and  other  live  stock  not  being  horses  or  other  cattle,  or 
on  harness,  carts,  waggons,  vans,  or  on  any  dead  stock  whatever ;  and 
(3)  damages  and  repayment  of  tolls  paid  by  the  defendant  to  the 
plaintiff  in  respect  of  live  or  dead  stock  not  being  horses  or  other 
cattle. 

It  appeared  at  the  trial  that  in  1898  and  1900  the  defendant  had 
held  a  sale  in  Southall  Market  of  consignments  of  unbroken  Welsh 
horses,  but  that  after  1 900  the  lessee  of  the  market  for  the  time  being 
had  forbidden  such  sales  as  the  animals  had  caused  a  disturbance. 
Evidence  was  also  given  that  the  consignor  of  the  animals  had  objected 
to  their  being  sold  in  the  market  as  their  feet  were  injured  by  the 
hardness  of  the  soil. 

T.  R.  Warrington^  K.C,  and  E.  Clayton  for  the  plaintiff.     What  the 
defendant  has  done  amounts  to  the  establishment  of  a  rival  market, 
which  is  an  infringement  of  the    plaintiff's  market  rights  under  the 
charter.    This  is  so,  even  if  there  is  evidence  that  accommodation  at 
the  market  proper  is  insufficient :    Great  Eastern  Railway  v.  Goldsmid 
(1884),  9  App.   Cas.    927,  per  Earl  of  Selbome  L.C.    at  p.   946 ; 
54  L.  J.  Ch.  162.     The  defendant  cannot  evade  by  saying  that  his  sale 
was  not  at  the  same  hour  as  that  of  the  Southall  Market ;  he  advertised 
it  for  the  same  day,  and  in  Southall  Market  invited  customers  to  go  to 
his  sale  in  the  North  Road;    for  similar  conduct,  see  Bridgland  v. 
5Ai//«r  (1839)  5  M.  &  W.  375  ;  8  L.  J.  Ex.  246.     Upon  the  counter- 
claim, the  plaintiff  was  entitled  to  charge  the  tolls  ;  "  toll "  is  a  generic 
word,  and  may  include    stallage:    Newport  Corporation  v.   Saunders 
(1S32),  3B.  &  Ad.  411;  I  L.  J.  K.  B.   147,  which   shows  that  the 
owner  of  a  market  may  maintain  an  action  of  indebitatus  assumpsit  for 
stallage  without  showing  any  contract,  in  fact,  between  him  and  the 
occupier  of  the  stall. 

?.  0.  Lawrence^  K,C,^  and  T,  Ribton  for  the  defendant.  The  cir- 
cumstances of  this  case  do  not  show  any  intention  to  establish  a  rival 
market  within  the  meaning  of  the  decision  in  Great  Eastern  Railway 
V.  Goldsmid  (1884)  9  App.  Cas.  927  ;  54  I^  J.  Ch.   162.     Neither  is 
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^^^^    _  there  such  a  disturbance  of  the  plain tiflPs  rights  as  to  justify  an  injunc- 
WOmzv.  Steel,  tion :  £/uffs  v.  Payne  (1879)  12  Ch.  D.  468  ;  48  L.  J.  Ch.  831. 

Kekewich  J.  These  cases  are  apt  to  resolve  themselves  into 
questions  of  fact.  For  example,  in  Goldsmid  v.  Great  Eastern  Railway 
(1883)  25  Ch.  D.  51 1 ;  53  L.  J.  Ch.  37 1  (affirmed  (1884)  9  App.  Cas  927  ; 
54  L.  J.  Ch.  162)  all  three  judges  in  the  Court  of  Appeal  took  pains  to 
say  that  they  were  not  called  upon  to  determine  what  was  a  disturbance 
of  the  market.  Fry  L.J.,  at  page  557,  says :  "  It  is  enough  in  this  case 
to  say  in  my  judgment  there  has  been  a  disturbance  of  the  market " ; 
and  he  and  Cotton  and  Lindley  L.JJ.  give  overwhelming  reasons 
why  in  that  case  there  was  a  disturbance.  They  treated  it  as  a  question 
of  fact,  and  to  my  mind  this  is  a  question  of  fact.  There  can  be  no 
doubt  that  selling  horses — I  mean  selling  horses  even  periodically,  not 
to  say  frequently,  in  a  field  within  a  distance  of  only  a  few  hundred 
yards  from  the  market — would  be  a  disturbance  of  the  market.  It  is 
a  market  for  the  sale  of  horses.  No  man  can  sell  horses  so  as  to 
keep  them  out  of  the  market  and  prevent  their  being  sold  in  the 
place  appropriated  to  their  sale.  The  question  is  whether  that  has 
been  done. 

This  action  was  originally  framed  on  different  lines  from  those  taken 
at  the  trial.  What  really  happened  was  this  :  the  plaintiff,  on  acquiring 
this  franchise,  thought  that  he  himself  would  exercise  the  privilege  of 
selling  by  auction  in  the  market  to  the  exclusion  of  everyone  else, 
including  the  defendant.  And,  more  than  that,  he  thought  he  could 
demand  tolls  for  things  which  are  not  really  within  his  franchise.  The 
main  difficulty  was  the  first  mentioned.  There  the  defendant  was  put 
somewhat  in  a  fix.  He  had  sold  in  this  market  for  a  considerable 
time,  I  think  for  over  20  years — ^at  any  rate  for  a  long  time.  He  had 
been  accustomed  to  sell  on  every  market  day.  Now  he  was  told,  and 
told  in  unmistakable  terms — I  am  bound  to  say  not  unkindly — but  still 
he  was  told  what  the  plaintiff  proposed  to  do,  and  that  he  himself  would 
not  be  able  to  sell,  at  any  rate,  those  things  which  he  would  have  a 
right  to  sell  without  disturbing  the  market.  That  to  my  mind  is  the 
most  important  fact,  really,  of  the  whole  case,  because  it  shows  that  the 
first  act  on  the  part  of  the  defendant  was  provoked  by  the  plaintiff,  and 
after  all  was  not  intended  to  be  an  objectionable  action  on  his  part. 
The  plaintiff  very  soon  withdrew  his  claim  to  sell  by  himself ;  he  found 
that  that  would  not  hold,  and  he  no  longer  desired  to  do  so.  Certainly 
on  the  third,  if  not  the  second,  market  day  he  allowed  the  defendant 
by  deputy  to  sell ;  and  even  on  the  first  day  the  defendant  seems  to 
have  sold,  though  perhaps  under  protest.  The  plaintiff  gave  way  upon 
that,  but  he  never  seems,  so  far  as  I  can  make  out,  to  have  told  the 
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defendant  plainly  that  he  might  be  restored  to  his  old  position,  though  ^90S 
I  think  the  letters  point  to  that,  and  might  have  been  construed  in  that  Wilooxv.  Stad. 
way.  But  there  was  the  difficulty  between  them.  One  has  got  rid 
therefore  of  what  at  first  sight  is  a  very  important  fact  against  the 
defendant,  if  it  were  a  fact,  that  he  had  taken  this  property  just  outside 
the  town  for  the  purpose  of  doing  that  which  was  not  lawful  for  him  to 
do.    That  has  altogether  gone. 

Now  we  come  to  what  he  did  do  which  is  complained  of.  He  sold 
a  certain  number  of  horses.  Now  about  that  of  course  there  is  no 
question,  because  he  advertised  them  himself  as  ''  50  Welsh  horses.'' 
Then  ''cobs,  ponies  and  colts"  are  written  underneath ;  and  they  are 
said  to  be,  I  think,  from  two  to  five  years  old.  But  they  are  described 
and  properly  described  as  horses.  Even  if  they  were  cobs,  or  ponies, 
or  colts  they  would  still  be  horses  within  the  meaning  of  the  charter, 
and  could  not  properly  be  sold  except  in  the  market.  He  sold  these 
in  1898 ;  and  again  in  1901  ;  and  he  sold  them  again  in  1902.  which 
of  course  is  the  first  time  of  which  the  plaintiff  could  complain,  because 
he  only  took  the  market  from  the  spring  of  that  year.  He  did  sell,  or 
nther  attempted  to  sell,  because  it  was  not  very  successful,  these  50 
Welsh  horses  (I  call  them  horses)  in  this  field  just  outside  the  town. 
Ix  was  not  the  place  he  acquired  for  the  purpose  I  have  just  mentioned, 
but  afield  which  was  lent  to  him  for  the  purpose  by  the  occupying  farmer. 

The  real  question  is  whether  in  any  way  that  was  an  invasion  of  the 
market  In  a  technical  sense  perhaps  it  really  was,  because  the 
franchise  is  to  sell  horses,  and  he  sold  horses.  But  that  on  the 
authorities  is  not  enough ;  you  must  find  as  a  matter  of  fact  whether 
there  was  an  invasion  of  the  market 

Now  I  am  satisfied,  on  the  evidence,  as  a  matter  of  fact,  that  if  the 
defendant  had  in  1902  informed  the  gentleman  who  consigned  those 
horses  to  him  that  he  would  sell  in  the  market,  because  in  the  market 
only  could  he  sell  them,  those  horses  would  never  have  been  consigned 
to  him  for  sale  at  all.  I  am  aware  of  course,  that  the  plaintiff  says 
that  one  of  his  fields  was  available,  and  I  will  assume — I  think  I  ought 
to  assume  on  the  evidence — that  it  was  sufficiently  available — if  not  a 
particularly  good  place  for  the  purpose,  still  a  place  which  might  have 
been  used  for  the  sale  of  those  horses.  But  nevertheless  the  fact,  I 
think,  remains  perfectly  clear  on  the  evidence,  that  there  was  an  objec- 
tion on  the  part  of  the  consignor  of  these  horses  to  sell  in  the  market 
because  of  the  wild  character  of  these  animals  who  would  rush  about 
and  give  a  good  deal  of  trouble  in  a  small  space  1  hey  objected,  and 
I  conclude  as  a  matter  of  fact  that  they  would  not  have  been  consigned 
for  sale  except  in  the  field  in  which  the  sale  had  taken  place  in  1901, 
and  which  was  in  truth  used  in  1902. 
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^^^^  That  being  so  the  case  reduces  itself  to  this  question.     If  a  man 

WilMx  V.  Steel  sells,  within  reasonable  limits,  horses  for  the  sale  of  which  the 
franchise  is  granted,  is  he  to  be  amenable  to  an  injunction  notwith- 
standing that  if  he  had  not  sold  (hem  where  he  did  he  would  not 
have  sold  them  at  all  ?  In  other  words,  is  that  an  invasion  of  the 
market  ? 

Now  as  for  any  motive  on  the  part  of  the  defendant  setting  up  a 
rival  market  and  wishing  to  disturb  the  market,  that  is,  I  venture  to 
say,  ridiculous.  There  is  no  better  guide  to  a  man's  conduct  than  his 
self  interest ;  and  this  man's  self  interest  was  clearly  to  appreciate  the 
market,  and  not  to  depreciate  it.  If  he  could  have  sold  the  horses 
in  the  market,  I  think  his  self  interest  w^ould  have  compelled  him 
to  do  so.  It  was  because  his  self  interest  did  not  allow  of  his  doing 
that,  that  he  summoned  his  customers,  after  the  ordinary  business  of 
the  day  was  over,  and  asked  them  to  accompany  him  to  the  field, 
where  no  doubt  he  told  them  they  would  get  all  they  wanted  at  the 
cheapest  possible  price.  There  is  no  motive.  It  is  only  once  a  year,  a 
fact  which  is  not  by  itself  conclusive,  but  not  to  be  forgotten,  and  it  was 
a  sale  of  animals  which  would  never  have  come  unless  they  were  to  be 
sold  in  that  particular  place. 

I  think  it  is  quite  consistent  with  the  authorities,  and  more  than  con- 
sistent with  principle,  to  hold  that  it  is  not  really  an  invasion  of  the 
market  which  would  make  him  liable  to  an  injunction  or  damages. 

Then  comes  the  question  of  costs.  Upon  that  I  confess  I  have  felt 
very  great  doubt.  Neither  party  is  perfectly  right  as  regards  the 
question  of  fact  in  their  conduct,  though  neither  of  them  has  done 
anything  intentionally  wrong ;  neither  of  them  can  say  that  he  has  been 
right  all  along  the  line  with  regard  to  the  points  submitted  to  the  Court 
But  the  plaintiflF  was  wrong  in  the  first  instance,  and  I  think  started  the 
whole  difficulty  by  saying  that  the  defendant  was  not  to  sell ;  and  he 
has  also  been  wrong  in  insisting  upon  tolls  for  those  commodities  which 
were  not  tollable ;  and  when  I  add  to  that  the  general  rule,  which  is 
of  almost  universal  application,  that  the  successful  party  ought  to  be 
successful  in  the  matter  of  costs,  as  in  other  things,  I  see  no  reason  for 
departing  from  it  in  this  instance ;  and  I  think  the  defendant  winning 
must  have  the  costs  also. 

His  Lordship  accordingly  refused  the  injunction,  and  made  a 
declaration  in  favour  of  the  defendant  on  the  counter-claim  (i) 
that  the  plaintiff  was  not  entitled  to  prevent  the  defendant 
from  conducting  auction  sales  in  Southall  Market,  the  defendant 
paying  all  proper  market  dues  for  tolls,  and  (2)  that  the  plaintiff 
was  not  entitled  to  levy  tolls  on  things  not  being  horses,  cattle, 
sheep,  or  pigs,  but  that  the  defendant  was  not  entitled  to  bring  such 
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things  into  the  market  without  the  consent   of  the  plaintiff  as   the        ^^^^ 
occupier  of  the  soil.  Wfloox  «►  StoeL 

The  plaintiff  appealed  from  the  order  refusing  the  injunction. 

7!  i?.  Warrington^  K.  C,  and  E,  Clayton,  for  the  appellant,  repeated 
their  arguments  in  the  Court  below,  and  cited  in  addition,  Dorchester 
Corporation  v.  Ensor  (1869)  L.  R.  4  Ex.  335;  39  L.  J.  Ex.  11; 
Macclesfield  Corporation  v.  Chapman  (1843)  12  M.  &  W.  18  ;  13  L.  J. 
Ex.  32;  and  Yard  v,  Eord  (16^0)  2  Wms.  Saund.  172;  i  I^v.  296. 

P.  0.  Lawrence,  X.C,  and  T.  Ribton  for  the  respondent,  urged  the 
same  arguments  as  in  the  Court  below,  and  contended  that  to  hold  the 
acts  of  the  defendant  in  this  case  to  amount  to  a  disturbance  would  be 
to  go  beyond  any  case  yet  decided.  In  addition  to  the  cases  cited  in 
the  Court  below,  they  referred  Xq  Brecon  Corporation  \,  Edwards  (1862) 

1  H.  &C.  51;  31  L.  J.  Ex.  368. 

E,  Clayton  was  called  on  to  reply  upon  the  question  of  the  nature  of 
the  relief  to  be  granted  and  on  costs  only. 

Vauch/n  Williams  LJ. — I  do  not  suppose  that  any  one  doubts 
that  when  market  franchise  was  originally  established  it  was  very  useful 
and  beneficial  to  the  public,  and  the  various  authorities  which  are 
collected  together  in  the  notes  to  the  case  of  Yardv,  Eord  (i6to\ 

2  Wms.  Saund.  172,  show  the  nature  of  the  decisions  which  were  given 
in  earlier  times  when  markets  were  of  such  great  benefit.  But  as  times 
have  gone  on  the  tendency  has  been  rather  to  limit  than  to  extend  the 
law  of  market.  In  the  present  case  the  question  is  whether,  upon  the 
facts  proved,  there  has  been  an  invasion  of  the  plaintiff 's  market.  Upon 
that  I  have  arrived  at  a  conclusion  different  from  that  of  Kekewich  J. 
I  think  that  the  facts  do  establish  a  disturbance  of  the  plaintiff's  market. 
What  Kekewich  J.  says  on  this  point  is  this :  *'  If  a  man  sells,  within 
reasonable  limits,  horses  for  the  sale  of  which  the  franchise  is  granted, 
is  he  to  be  amenable  to  an  injunction  notwithstanding  that  if  he  had 
DOt  sold  them  where  he  did  he  would  not  have  sold  them  at  all  ?  In 
other  words,  is  that  an  invasion  of  the  market  ? "  Kekewich  J.  is 
referring  there  to  the  fact  that  these  horses  would  not  have  been 
consigned  for  sale  by  the  defendant  at  all,  because  of  the  wild  character 
of  the  animals,  if  they  had  to  be  sold  within  the  market.  He  continues 
thus :  '*  Now,  as  for  any  motive  on  the  part  of  the  defendant  setting  up 
a  rival  market  and  wishing  to  disturb  the  market,  that  is,  I  venture  to 
say,  ridiculous.  There  is  no  better  guide  to  a  man's  conduct  than  his 
self  interest ;  and  this  man's  self  interest  was  clearly  to  appreciate  the 
market,  and  not  to  depreciate  it  If  he  could  have  sold  the  horses  in 
the  market,  I  think  his  self  interest  would  have  compelled  him  to  do  so. 
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^^^^  It  was  because  his  self  interest  did  not  allow  of  his  doing  that,  that  he 
WilcoK  V.  Steel,  summoned  his  customers,  after  the  ordinary  business  of  the  day  was 
over,  and  asked  them  to  accompany  him  to  the  field,  where  no  doubt 
he  told  them  they  would  get  all  they  wanted  at  the  cheapest  possible 
price.  There  is  no  motive.  It  is  only  once  a  year,  a  fact  which  is  not 
by  itself  conclusive,  but  not  to  be  forgotten,  and  it  was  a  sale  of 
animals  which  would  never  have  come  unless  they  were  to  be  sold  in 
that  particular  place."  I  agree  with  the  learned  judge  that  the  Court 
has  to  consider  partly  what  was  the  intention  of  the  defendant  in  doing 
the  acts  complained  of.  That  is  plain  from  the  judgments  of  the 
learned  judges  of  the  Court  of  Exchequer  pronounced  in  the 
case  of  Brecon  Corporation  v.  Edwards  (1862),  i  H.  &  C.  51  ;  31 
L.  J.  Ex.  368.  But  in  my  judgment  tiie  present  case  does  not  depend 
really  upon  motive  or  intention.  Sometimes  it  is  alleged  that  invasion 
of  a  market  consists  merely  of  a  sale  outside  the  market.  1  hat  was  so 
in  the  case  of  Brecon  Corporation  v.  Edwards^  and  the  learned  judges  of 
the  Court  of  Exchequer,  and  particularly  Wilde  B.,  pointed  out  that  a 
sale  by  sample  on  a  market  day  near  to,  but  without  the  limits  of  a 
market,  was  not  a  disturbance  of  the  market,  unless  it  was  done 
designedly  and  with  the  intention  to  evade  payment  of  toll.  In  such  a 
case  as  that,  the  question  of  intention  is  a  matter  of  the  very  greatest 
importance.  But  that  is  not  this  case  at  all.  What  the  defendant  did 
here  was  not  merely  to  sell  outside  the  market.  What  he  did  was  to 
establish  on  this  particular  market  day  a  new  market  rivalling  the  lawful 
market.  When  once  you  arrive  at  the  conclusion  that  the  new  market 
established  by  the  defendant  on  a  market  day  had  the  necessary  effect 
of  taking  advantage  of  the  concourse  of  people  coming  to  the  lawful 
market,  the  question  of  intention  is,  in  my  opinion,  no  longer  relevant 
or  important.  If  you  once  ascertain  that  the  defendant  is  establishing 
that  which  is  in  the  nature  of  a  rival  market,  it  is  quite  immaterial  that 
he  had  no  intention  of  doing  so.  If  in  truth  and  in  fact  the  defendant  is 
setting  up  a  rival  market  and  setting  it  up  on  a  market  day  and  thus 
taking  advantage  of  the  concourse  of  people  at  the  lawful  market,  it 
seems  to  me  that  he  is  clearly  invading  the  rights  of  the  grantee  or 
lessee  and  is  really  taking  advantage  of  his  market.  Having 
arrived  at  that  conclusion,  I  think  that  we  ought  to  give  effect  to  it 
by  our  order.  But  I  do  not  think  we  need  give  effect  to  our  conclusion 
by  granting  an  injunction.  In  my  opinion  this  is  not  a  case  in  which 
we  ought  immediately  to  grant  an  injunction.  We  cannot  forget  that 
it  was  the  conduct  of  the  lessee  of  the  market  which  really  provoked 
to  a  large  extent  that  which  the  defendant  has  done.  Under  those 
circumstances  it  seems  to  me  that  the  justice  of  the  case  will  be  met 
if  a  declaration  be  made  to  the  effect  that  the  conduct  of  the  defendant 
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in  selling  on   the  occasion  in  question   in  the  manner  he  did  was        ^^^^ 

unlawful,    and    constituted    a  disturbance  of  the   plaintiffs  market.  WilMz  v.  SteeL 

Then  we  will  give  the  plaintiff  liberty  to  apply  hereafter  if  the  defendant 

should  repeat  the  offence  or  seek  in  any  way  to  disturb  the  plaintiff's 

rights  as  lessee  of  the  market.     If  he  does  so  the  plaintiff  will  be  at 

liberty  to  apply  for  an  injunction.     One  reason  why  I  think  that  this 

course  is  the  right  course  to  pursue,  is  that  notwithstanding  what  was 

said  in  the   witness-box,   there  is    no  ground   for    fearing    that    the 

defendant  is  likt:ly  to  repeat  the  wrongful  acts  of  which  the  plaintiff 

complains.      We  can  really  infer  from  the   facts  of   the   case    that, 

provided  the  plaintiff,  as  the  lessee  of  the  market,  sets  up  no  rights 

which  he  is  not  entitled  to  set  up  with  regard  to  his  market,  there  will 

be  no  repetition  of  the  acts  complained  of  by  the  defendant.     If  the 

defendant  does  repeat  his  acts  we  place  the  remedy  in  the  plaintiff's 

hands,  for  we  give   him   liberty  to  apply  for  an   injunction.      With 

regard  to  the  costs,  in  my  opinion,  this  is  not  a  case  in  which  there 

ought  to  be  any  costs  of  the  trial  before  Kekewich  J.     This  appeal, 

however,  was  necessary,  and  therefore  the  plaintiff,  as  the  appellant, 

ought  to  have  the  costs  of  the  appeal,  and  as  the  defendant's  costs  of 

the  action  have  already  been  paid  by  the  plaintiff,  those  costs  ought 

to  be  repaid  by  the  defendant.    As  to  the  costs  of  the  counterclaim,  I 

see  no  reason  why  the  defendant  should  not  retain  them  and  simply 

pay  the  costs  of  the  appeal. 

ROMER  L.J.  I  also  think  that  there  has  been  a  wrongful  inter- 
ference with  the  plaintiff's  rights.  What  are  the  main  facts  of  this  case  ? 
In  all  cases  of  this  description  you  must  look  at  the  facts  in  order  to 
see  whether  what  has  been  done  does  or  does  not  amount  to  an 
invasion  of  the  plaintiff's  market.  [His  Lordship  referred  to  the  facts 
of  the  case,  and  continued  : — ]  It  seems  to  me  that  what  the  defen- 
dant was  doing  was  to  establish  a  rival  market  upon  the  market  day, 
and  that  that  was  a  disturbance  of  the  plaintiff's  market.  There  is  no 
question  here  of  pecuniary  damage.  The  only  question  is  whether  the 
acts  complained  of  by  the  plaintiff  amounted  to  a  disturbance  of  his 
market,  and  whether  those  acts  are  likely  to  be  repeated.  We  have 
decided  that  there  has  been  such  a  disturbance.  But  there  appears  to 
be  no  likelihood  of  a  repetition  by  the  defendant  of  his  wrongful  acts. 
I  quite  agree  with  what  Lord  Justice  Williams  has  said,  that  at  present 
a  declaration  will  be  the  proper  remedy,  and  that  on  this  occasion  there 
is  no  reason  for  granting  an  injunction.  As  to  the  costs,  they  will  be 
as  stated  by  my  Lord. 

Stirling  L.J.  I  am  of  the  same  opinion.  [His  Lordship  dis- 
cussed the  facts  of  the  case,  and  continued : — ]  The  first  question  to  be 
considered  is   whether  those  facts    establish  that    there  has   been  an 
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_  infringement  of  the  plaintiff's  rights  as  the  lessee  of  a  market.  It  is 
Wiloox  V,  SteeL  sufficient  for  the  purpose  of  this  case  to  adopt  what  was  said  by 
Lord  Justice  Lindley  in  Goldsmidv,  Great  Eastern  Railway  (1883)  25 
Ch.  D.  511  at  p.  548;  53  L.  J.  Ch.  at  p.  371:  "Without  giving  any 
definition  of  a  market,  the  authorities  show  that  the  grantee  of  a  market 
has  some  exclusive  rights,  and  those  exclusive  rights,  without  attempting 
to  define  ihem  positively  and  negatively,  include  an  exclusive  right  of 
inviting  the  public  to  come  and  buy  and  sell  in  the  place  where  the 
franchise  has  authorised  the  market  to  be  held."  It  seems  to  me  that 
the  advertisements  and  posters  issued  by  the  defendant  constituted  in 
themselves  strong  evidence  of  an  intention  on  the  part  of  the  defendant 
to  invade  the  plaintiff's  rights  by  selling  horses,  which  were  the  subject- 
matter  of  the  plaintiffs  market,  on  the  market  day  and  during  the 
market  hours,  at  a  place  near  the  market.  I  also  think  that  what  was 
done  by  the  defendant  was  an  actual  infringement  of  the  plaintiffs 
monopoly.  The  defendant  by  addressing  himself  to  the  concourse  of 
people  gathered  at  the  plaintiff^s  market,  and  taking  advantage  of  that 
gathering,  has  done  injury  to  the  plaintiff.  It  is  true  that  there  are 
certain  extenuating  circumstances  in  that  horses  had  been  attempted 
to  be  sold  in  the  market  on  a  former  occasion  when  the  market  was  in 
the  hands  of  a  former  lessee,  and  it  appeared  that  the  horses  got  loose 
and  damaged  themselves.  But  that  did  not  authorise  the  defendant  to 
sell  outside  the  market  without  the  consent  of  the  plaintiff  as  the 
present  lessee.  Then  it  is  said  that  the  owners  of  the  horses  had  given 
instructions  that  they  were  not  to  be  sold  in  the  market  That,  how- 
ever, is  no  answer.  If  the  instructions  given  to  the  auctioneer  by 
persons  entitled  to  give  the  same  were  to  that  effect  he  ought  to  abstain 
from  taking  such  orders.  Lastly,  it  is  said  that  the  market  accommo- 
dation is  not  sufficient.  It  appears  that  the  market  is  in  some  places 
paved  with  asphalt  and  in  some  places  with  bricks.  In  some  places 
the  surface  is  very  rough,  and  the  ponies  not  being  shod  are  liable  to  be 
hurt.  The  objection  that  the  market  is  insufficient  has  been  urged  in 
several  cases.  I  sKould  like  to  refer  to  what  was  said  by  Lord  Tenterden  C.J, 
in  Mosley  v.  Walker  (1827)  7  B.  &  C.  40  ;  5  L.  J.  (O.S.)  K.  B.  358  :  "  If 
indeed  it  could  have  been  proved  that  any  complaint  or  remonstrance  had 
been  made  to  the  lord  on  the  subject,  as  he  has  the  power  to  hold  the 
market  in  any  part  of  Manchester,  he  being  the  lord  of  the  manor  and 
owner  of  the  soil,  and  that  after  complaint  and  remonstrance  on  the 
part  of  persons  frequenting  the  market  he  had  persisted  to  hold  the 
market  in  this  place  when  he  might  have  holden  it  elsewhere,  there 
might  have  been  some  foundation  for  the  argument  addressed  to  us 
on  the'  part  of  the  defendant ;  but  in  the  absence  of  any  such  proof  I 
think  that  the  Court  ought  to  maintain  this  ancient  right"     And  in  the 
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case  of  Goidsmidw.  Great  Eastern  Railway  (1883)  25  Ch.  D.  51F,  at        ^^^^ 

P-  555  \  53  L.  J.  Ch.  371,  Fry  L.J.,  dealing  with  the  various  authorities,  Wilcox  v.  Steel. 

sams  them  up  by  saying  this :  ''I  think,  therefore,  that  the  objection  of  want 

of  sa£5cient  space  in  the  market  lies  in  the  mouth  of  the  person  who  has 

himself  experienced  that  insufficiency,  and  has  been  unable  to  sell  when 

he  has  wished  so  to  do,  but  that  it  does  not  lie  in  the  mouth  of  another 

person.     I  think  that  if  A.  has  been  turned  back  from  a  market  because 

there  is  no  room  he  can  defend  himself ;    but  that  the  turning  back  of 

A.  does  not  justify  B.  in  selling  elsewhere  than  in  the  market."     It 

seems  to  me  that  on  the  facts  of  the  present  case  the  remarks  to  which 

I  have  referred  of  those  two  judges  are  applicable  here,  and  that  the 

plaintiff  is  entitled  to  relief.     I  agree  with  the  order  which  has  been 

proposed  by  my  Lord. 

Appeal  allowed, 

SoUdtars  for  the  plaintiff — S.    L.    MacAndrew ;    Ashurst,    Morris, 
Crisp  &  Co. 

Solicitors  for  the  defendant — Woodbridge  and  Sons. 
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Oci,  28 ;  BATSON  AND  ANOTHER  v,  LONDON  SCHOOL  BOARD. 

^''  ^'  IrfMnd— Aeaulsltlon->l/ltra  Wre«— Land  0ou£rlit  to  be  aequlred  oom- 
pulsoplly  fop  uttra  vlr^s  purpose— Land  entered  upon  and  used— 
Ck>nveyanee  toot  executed— Rl^rhts  of  parties— B:auoatlon—Sob€>ol 
board— Pupil  teachers'  centre— Lands  Clauses  Consolidation  Act» 
1846  <8  dc  O  Vict,  c  18X  s.  86-Eklucatlon  Board  Provisional  Order 
Confirmation  (London)  Act,  1900  (08  dc  04  Vict,  c  czcvlLX  «•  4. 

A  school  board  proposed  to  provide  at  the  cost  of  the  school  fund 
buildings  for  a  purpose  (i.e.  that  of  a  pupil  teacher^  centre)  upon 
which^  as  was  subsequently  held,  a  school  board  has  no  power  to  expend 
that  fund:  Dyer  v,  London  School  Board,  1902,  2  Ch.  768; 
72  L.  J.  Ch.  10. 

With  this  object  the  board  acquired  the  leasehold  interest  in  certain 
premises  under  a  lease  containing  covenants  for  the  maintenance  of 
the  existing  buildings  with  a  proinso  for  re-entry  on  breach.  The 
board  then  obtained  compulsory  powers  for  the  acquisition  of  the 
land,  served  notice  to  treat  for  the  freehold,  and  made  a  deposit  and 
gave  a  bond  under  section  Z^  of  the  Lands  Clauses  Consolidation 
Act,  1845,  so  that,  had  the  purposes  for  which  they  proposed  to 
cuquire  the  land  been  legitimate,  they  would  have  been  entitled  to 
enter  upon  and  use  the  land ;  but  the  freehold  interest  was  never 
conveyed  to  them.  The  board  took  possession  of  the  premises,  pulled 
down  the  existing  buildings,  and  disregarded  a  notice  from  the 
freeholders^  under  the  Conveyancing  and  Law  of  Property  Act, 
188 1,  complaining  of  the  pulling  down  of  the  buildings  as  a  breach 
of  the  covenants  in  the  lease. 

Held — I.  That,  as  the  object  for  which  the  board  were  endeavour- 
ing to  acquire  the  land  was  ultra  vires,  they  had  not  obtained  any 
right  to  possession  of  the  land  by  their  proceedings  under  section  85  <3^ 
the  Lands  Clauses  Consolidation  Act,  1845,  and,  the  lease  being 
forfeited  for  breach  of  covenant,  the  freeholders  were  entitled  to 
possession  of  the  premises,  Uie  board  were  not,  even  on  the  suppo- 
sition that  the  proceedings  were  a  mistake  on  their  part,  entitled  to 
treat  the  land  as  superfluous  land  acquired  under  the  Lands  Clauses 
Acts,  Nor  was  the  fact  that  their  property  was,  under  the 
Education  (London)  Act,  1 903,  about  to  be  transferred  to  a  body  who 
would  have  power  to  provide  a  pupil  teachers^  centre  material, 

2,  That,  although  the  purposes  for  which  the  leasehold  interest  was 
acquired  were  ultra  vires,  the  board  were  bound  by  the  covenants  in  tht 
lease,  and  were  liable  in  damages  for  the  breach  thereof, 

Tiverton  Railway  v,  Loosemore  (1884)  9  App.  Cas.  480  ;  53  I-..  J. 
Ch.  8 1 2,  distinguished,  Ayers  v.  South  Australian  Banking  Co. 
(187 1)  L.  R.  3  P.  C.  548 ;  40  L.  J.  P.  C.  22,  distinguished  on  the 
first  point  and  followed  on  the  second. 
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AcTiOH  tried  before  Channell   J.    without   a  jury,   in  which    the       ^^0^ 
plaintiffs  claimed  (i)  to  recover  possession  of  ''The  Elms,"  21,  Hill-  fiatsoo  and 
drop  Road,  Islington,  then   in  the  possession   or  occupation  o^^^^^o^Sf^^  1 
defendants  as  assignees  or  reputed  assignees  of  a  lease  of  the  premises  Board, 
dated  August  26,  1863  ;  (2)  damages  by  reason  of  the  breach  of  certain 
covenants  in  the  lease. 

By  an  indenture  of  lease  dated  August  26,  1863,  "The  Elms"  was 
demised  and  leased  by  the  plaintiffs  or  their  predecessors  in  title  to  one 
John  Oxley,  his  executors,  administrators,  and  assigns,  for  99  years 
bom  September  29,  1852,  at  the  yearly  rent  of  ;f  10,  and  subject  to 
covenants  and  conditions  as  to  the  repair  and  maintenance  of  the 
dwelling-house  and  premises,  and  to  a  proviso  for  re-entry  in  case  of 
breach  or  non-performance  of  covenants. 

In  June,  1899,  the  premises  were  assigned  to  the  defendant  School 
Board,  their  successors  and  assigns,  for  the  residue  then  unexpired  of 
the  term  of  99  years. 

By  a  Provisional  Order  made  by  the  Board  of  Education  under  the 
Elementary  Education  Acts,  1870  to  1899,  ^^^  defendants  were 
(inter  aha)  authorised,  for  the  purpose  of  the  Elementary  Education 
Acts,  1870  and  1873,  ^^  P"^  ^^  force,  with  reference  to  the  land, 
house,  garden,  and  premises  known  as  "The  Elms"  aforesaid,  the 
powers  of  the  Lands  Clauses  Acts  for  the  purchase  and  taking  of  land 
otherwise  than  by  agreement. 

The  Provisional  Order  was  confirmed  by  section  i  of  the  Education 
Board  Provisional  Order  Confirmation  (London)  Act,  1900  (63  &  64 
VicL  c  cxcvii.).  By  section  4  of  that  Act  it  was  provided  that  "  if  the 
School  Board  for  London  under  the  powers  by  this  Act  conferred 
purchase  the  land  house  garden  and  premises  known  as  the  Elms 
No.  21  Hilldrop  Road  in  the  parish  of  St.  Mary  Islington  and  more 
particularly  described  in  the  schedule  to  the  Provisional  Order  by  this 
Act  confirmed  (Plan  No.  6)  such  land  house  garden  and  premises 
shall  not  during  the  period  ending  the  29th  day  of  September,  1951, 
be  used  by  the  School  Board  for  London  otherwise  than  for  the 
purposes  of  a  pupil  teachers'  centre." 

By  section  13  of  the  Elementary  Education  Act,  1873,  ^^  defendant 
School  Board  had  power  to  accept  and  expend  gifts  for  educational 
purposes,  elementary  or  otherwise. 

On  January  24,  1 900,  the  defendants  gave  the  plaintiffs  notice  that 
they  required  to  purchase  the  premises,  and  that  they  were  willing  to 
treat  for  the  purchase,  and  as  to  compensation  to  be  made  to  all  parties 
f<^  the  damage  that  might  be  sustained  by  reason  of  the  execution  of 
certain  works  thereon. 

No  agreement  for  compensation  being  arrived  at,  and  the  plaintiffs 
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^^^^        not  consenting  to  allow  the   defendants   to   enter   the  premises,  the 

Batson  and        latter,  on  May  30,  1901,  gave  the  plaintifTs  a  bond  for  j£4S^  for  the 

Lm?*^M»  1    ^^"^  ^^  ^^^^^  interest,  as  determined  by  a  surveyor  appointed  under  the 

Board.  Lands  Clauses  Consolidation  Act,  1845,  ^.nd  paid  that  sum  into  the 

Bank  of  England  by  way  of  security  under  section  85  of  that  Act. 

Before  giving  the  bond  the  defendants,  as  assignees  of  the  lease 
above  mentioned,  entered  upon,  took  possession  of,  and  used  the 
hereditaments  and  premises,  and  after  the  date  of  the  bond  they  pulled 
down  and  removed  the  whole  of  the  dwelling-house,  stables,  and 
buildings  comprised  in  the  lease,  and  proceeded  to  erect  on  the  site 
thereof  a  large  new  building  to  be  used  as  a  pupil  teachers'  centre. 

No  conveyance  to  the  defendants  of  the  freehold  interest  in  the 
hereditaments  had  ever  been  executed  by  the  plaintiffs,  in  whom 
it  was  legally  vested,  nor  had  the  plaintiffs  ever  received  any  compen- 
sation. 

By  an  order  of  the  Court  of  Appeal  of  August  5,  1902,  it  was 
ordered  and  adjudged  that  the  defendant  School  Board  be  perpetually 
restrained  from  making  any  payment  out  of  the  school  fund  for  the 
building  of  any  school  other  than  a  public  elementary  school.  This 
order  was  the  result  of  proceedings  taken  in  the  Chancery  Division  in 
respect  of  "  The  Elms,"  by  Joseph  Dyer  and  others,  on  behalf  of  them- 
selves and  other  ratepayers,  for  a  declaration  that  the  London  School 
Board  could  not  lawfully  expend  the  rates  levied  under  the  Elementary 
Education  Acts  for  the  provision  of  land  or  buildings  to  be  used  solely 
as  premises  in  which  pupil  teachers  were  to  be  educated  and  trained, 
and  for  an  injunction  to  restrain  the  School  Board  for  applying  any 
part  of  the  rates  contrary  to  the  declaration  :  see  Dyer  v.  London  School 
Boards  1902,  2  Ch.  768;  72  L.  J.  Ch.  10. 

Before  the  commencement  of  the  present  action,  on  December  29, 
1902,  the  plaintiffs  served  upon  the  defendant  School  Board  notice 
pursuant  to  the  Conveyancing  and  Law  of  Property  Act,  1881,  that  they, 
the  defendants,  had  broken  and  had  continued  to  break  the  covenants 
in  the  lease  of  August  26,  1863,  and  had  committed  and  were 
committing  such  breach  or  breaches  by  having  pulled  down  and 
destroyed  and  continued  to  keep  pulled  down  and  destroyed  the 
dwelling-house  and  other  erections  and  buildings  on  the  demised 
land,  and  having  erected  certain  buildings  to  be  used  as  a  pupil 
teachers'  centre.  The  defendants  took  no  steps  to  comply  with  this 
notice  nor  to  remedy  the  breaches  of  covenants  in  the  lease. 

The  plaintiffs  alleged  that  the  defendants  never  had  any  funds  which 
they  could  lawfully  expend  on  the  purchase  of  either  the  freehold  or  the 
leasehold  interest  in  the  premises  or  on  the  erection  or  maintenance  of 
a  pupil  teachers'  centre,  and  were  not  at  the  date  of  the  notice  to 
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treat  entitled  to  put  in  force  the  provisions  of  the  Lands  Clauses  Acts        J^Q^ 
m  lelation  to  the  compulsory  purchase  thereof.  Batson  and 

By  their  defence  the  defendants  declined  to  admit  that  the  building  Another  v. 
vas  to  be  used  as  a  pupil  teachers'  centre.     They  denied  that  they  ^q^^^ 
had  no  funds  which  they  could  lawfully  expend   in  the  purchase  of 
both  the  freehold  and  leasehold   interest  in    the  hereditaments  and 
premises ;  and  said  that  they  were  entitled  to  put  in  force  the  provisions 
of  the  Lands  Clauses  Acts. 

By  reason  of  the  provisions  of  the  Education  Board  Provisional 
Order  Confirmation  (London)  Act,  1900,  and  of  the  powers  thereby 
conferred  on  the  defendants,  and  of  the  notice  to  treat,  and  of  the  bond 
referred  to  in  the  statement  of  claim,  the  defendants  submitted  that 
they  were  entitled  to  do  all  the  acts  complained  of,  and  that  the 
plaintiffs  were  not  entitled  to  treat  any  of  the  said  acts  as  breaches 
of  covenant  or  as  wrongful  injuries  to  their  reversion,  or  to  claim 
possession  of  the  hereditaments  and  premises. 

Bancknteris,  K.C,^  and   Courthope  Munroe  for  the  plaintiffs.     The 
defendant  School  Board  being  a  body  with  purely  statutory  powers 
cannot  acquire  premises  for  any  purpose  other  than  that  authorised  by 
their  Act  of  Parliament.     Here  they  have  in  fact  become  assignees  of 
the  lease  and  as  such  liable  upon  the  covenants  entered  into  by  the 
original  lessee.      It   is  common  ground   that   covenants    have  been 
broken  and   that   the    plaintiffs    have   given   proper   notice    of  such 
breaches  under  the   Conveyancing  and  Law  of  Property  Act,    1881. 
What  the   plaintiffs   now  desire  is  possession   of  the   premises ;   the 
damages  may  stand  over.    It  is  not  within  the  powers  of  the  defendants 
to  spend  money  raised  by  rates  in  the  establishment  of  a  pupil  teachers' 
centre,  and  they  possess  no  other  funds  out  of  which  they  can  pay  for 
these  premises :  Reg,  v.  Cockertoriy  1901,   i  K.  B.  726  ;  70  L.  J.  K.  B. 
441;  Dyerv,  London  School  Board,  1902,  2  Ch.  768  ;  72  L.  J.  Ch.  10. 
Although  the  defendants'  proceedings  were  ultra  vires^  yet  the  assign- 
ment to  them  of  the  residue  of  the  term  in  these  premises  was  effective : 
Ajrts  V.  South  Australian  Banking  Co,  (1871)  L.   R.  3  P.  C.  548 ;  40 
L  J.  P.  C.  22.     At  the  outside  they  are  inchoate  purchasers  without 
power  to  complete  and  cannot  rely  upon  the  Lands  Clauses  Consolida- 
tion Act,  1845. 

Asquitk,  K,C.^  and  LUwellyn  Davies  for  the  defendants.  The  real 
question  is  what  is  the  effect  of  the  provision  in  section  4  of  the 
Education  Board  Provisional  Order  Confirmation  (London)  Act,  1900. 
It  ]&  submitted  that  the  defendants  did  in  fact  purchase  those  premises 
by  giving  notice  to  treat  and  entering  into  possessioiL  Having 
purchased,  there  is  nothing  to  prevent  their  selling  the  premises.     The 
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^^^^  limitation  is  merely  one  of  user  by  the  School  Board.  The  new 
fiatwm  tad  authority  which  are  to  replace  the  School  Board  under  the  Education 
Lmd^^'^Scii  1  (Lo*^^^")  ^^^9  1 903*  *re  empowered  to  do  the  very  thing  the  School 
B(jard.  Board  cannot  do  here.     The  entry  by  the  defendants  under  section  85 

of  the  Lands  Clauses  Consolidation  Act,  1 845,  was  lawful,  and  what- 
ever rights  the  plaintiffs  may  have  are  confined  to  compensation.  The 
principle  of  the  decision  in  Tiverton  Railway  v.  Loosemore  (1884)  9 
App.  Cas.  480;  53  L.  J.  Ch.  812,  covers  the  present  case,  so  far  as 
regards  the  defendants'  right  to  possession. 

^Danckwerts^  ^.C,  in  reply.  Tiverton  Railway  v.  Loosemore  is  not 
in  point,  for  there  the  railway  company  had  in  fact  the  right  to  give 
notice  under  the  Lands  Clauses  Acts.  Here  the  defendants  had  no 
such  right  Where  public  bodies  have  special  powers  conferred  on 
them  by  Parliament  for  effecting  a  particular  purpose  they  cannot 
exercise  those  powers  for  any  purpose  of  a  collateral  kind  :  Galloway 
v.  London  Corporation  (1866)  L.  R.  i  H.  L.  34.  The  defendants  are 
not  in  the  position  of  purchasers  of  the  plaint  ffs*  interest.  The 
purchase  was  for  a  particular  purpose,  and  they  can  only  exercise  their 
powers  for  that  purpose  and  no  other.  They  can  only  take  the  lands 
for  the  purpose  authorised  by  statute.  This  was  a  purpose  they  had 
no  power  to  carry  out.  \Llewellyn  Davies,  It  is  not  admitted  nor 
has  it  been  shown  that  at  the  date  of  the  purchase  by  the  defendants 
of  the  leasehold  interest  in  1 899  there  was  any  intention  on  their  part 
of  using  the  premises  as  a  pupil  teachers'  centre.] 

Cur.  adv.  vult. 

November  i^^  1903- — Channell  J.  1  took  time  to  consider  my  judgment 
in  order  to  have  the  opportunity  of  looking  at  some  of  the  authorities 
quoted  to  me,  because  there  was  one  point  which  was,  I  thought,  open 
to  some  extent  to  doubt.  The  main  point  in  the  case  had  been  really 
decided  by  the  Court  of  Appeal  in  Dyer  v,  London  School  Boards  '902, 
2  Ch.  768;  72  L.  J.  Ch.  10;  but  there  remains  the  question  of  the 
particular  rights  of  the  plaintiffs  in  this  action,  which  was  not  dealt 
with  in  that  case. 

The  plaintiffs  bring  their  action  to  recover  possession  of  a  piece  of 
land,  upon  which  at  one  time  there  was  a  house  or  houses  called  "  The 
Elms  "  That  property,  with  the  buildings  upon  it,  was  held  by  the 
defendants  under  a  lease  which  had  a  considerable  time  to  run.  The 
property  has  now  been  altered  by  the  houses  being  pulled  down.  The 
lease  has  the  usual  covenants  and  the  usual  proviso  for  re-entry,  and 
therefore  beyond  all  doubt  the  lease  has  been  forfeited.  The  plaintiffs 
have  given  the  proper  notices  under  the  Conveyancing  Act  enabling 
them  to  re-enter,  and  therefore  so   far  as  the  lease  is  concerned  the 
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plaintiffs*  right  to  possession  is  clear ;  that  is  to  say,  the  possession  ^^^^ 
cannot  be  retained  from  them  by  the  defendants  under  any  right  Batson  and 
acquired  through  the  assignment  of  the  lease.  In  order  to  succeed  the  Another  z'. 
jr    J     .  .    u  •  u.  *    u  ij  •  •     .  ^u      1  •  *.fl-  London  School 

defendants  must  show  a  nght  to  hold  possession  as  agamst  the  plamtiffs  Board. 

otherwise  than  under  that  lease.  Now  they  claim  a  right  to  hold 
possessi'n  against  the  plaintiffs  by  reason  of  certain  proceedings  taken 
under  the  Lands  Clauses  Consolidation  Act,  1845,  and  in  particular 
by  reason  of  their  having  taken  the  necessary  proceedings  under  section 
85  of  that  Act  j  and  the  question  I  have  to  decide  seems  to  me  to  be 
simply  whether  or  not  they  have  a  right  under  that  85th  section.  The 
objection  to  the  proceeding  is  that  which  is  dealt  with  in  Dyer^s  case, 
namely,  that  although  by  virtue  of  a  Provisional  Order,  and  the 
confirmation  of  it  by  Act  of  Parliament,  the  defendants  had  the  power 
to  take  this  land  compulsorily,  yet  they  had  that  power  for  certain 
purposes  only,  that  the  purpose  for  which  they  in  fact  acquired  it  was 
not  a  purpose  for  which  they  were  authorised  to  take  it,  and  that 
consequently  the  proceeding  is  ultra  vires.  They  wanted  it  ultimately, 
as  is  admitted,  for  the  purpose  of  forming  what  is  called  a  pupil 
teachers'  c  enire.  In  Dyer's  case  it  was  held  that  they  had  no  power  to 
apply  the  school  fund  formed  by  the  imposition  of  rates  to  the 
erection,  formation,  and  carry mg  on  of  this  pupil  teachers'  centre.  In 
1899  ^^  defendants  in  fact  purchased  the  leasehold  interest.  Mr. 
Llewellyn  Davies,  at  rather  a  late  stage  of  the  argument,  pointed  out 
that  there  was  no  evidence  and  no  admission  that  at  that  time  they  had 
fonned  the  intention  of  using  the  property  as  a  pupil  teachers'  centre. 
I  do  not  think  that  is  at  all  material.  If  it  were  material  I  think  I 
should  have  to  draw  the  inference  that  they  did  intend  it  at  that  time 
because  there  is  no  evidence  of  any  other  purpose  for  which  they 
wanted  the  properly.  If  they  had  wanted  it  originally  for  an  elementary 
school  we  should  have  heard  that  they  had  provided  an  elementary 
school  elsewhere  when  they  had  changed  their  mind  as  to  this 
particular  piece  of  land.  There  is  nothing  of  that  kind  suggested,  and 
therefore  I  cannot  doubt  that  the  defendants'  original  intention,  when 
they  bought  the  leasehold,  was  to  use  the  property  as  a  pupil  teachers' 
centre,  and  of  course  to  apply  their  school  fund  to  that  purpose ; 
because  they  appear  to  have  been  under  the  impression,  until  the 
decisions  in  Reg,  v.  Cockerton^  190 1,  i  K.  B.  726;  70  L.  J.  K.  B.  441, 
and  Dyef's  case,  that  they  had  such  power.  But  so  far  as  the  purchase 
of  the  leasehold  interest  is  concerned,  I  do  not  think  that  is  important 
at  all,  because  I  think  Ayers  v.  South  Australian  Banking  Co,  (1871) 
L  R.  3  P.  C  548 ;  40  L.  J.  P.  C.  22  is  quite  in  point  to  show  that 
as  there  was  a  conveyance  to  them  of  the  leasehold  interest,  that 
conveyance  would  pass  the  property  to  them,  even  although  it  was  a 
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^^^^  breach  of  trust  for  them  to  apply  their  funds  in  purchasing  it.  That 
Batson  and  case  is  not  very  fully  dealt  with  in  the  judgment.  It  is  rather  dealt 
Lo^d^^^Sdi  1  ^^^^^  ^"  ^^^  principle  that  it  would  be  so  inconvenient  to  hold 
Board.  otherwise.     There  is  little  else  said  in  the  judgment.     But  the  case 

really  is  perfectly  plain,  because  it  is  obvious,  taking  the  ordinary  case 
of  a  trustee  who  is  bound  by  his  trust  to  invest  his  trust  money  in 
consols  but  instead  of  that  buys  railway  stock,  that,  notwithstanding 
the  breach  of  trust,  the  property  in  the  railway  stock  is  the  property  of 
the  trustee,  and  is  not  the  less  so  even  if  the  transferor  happened  to 
know  of  the  breach  of  trust.  The  property  would  pass,  and  it  is  not 
arguable  that  it  could  be  otherwise.  What  the  consequence  of  this 
breach  of  trust  would  be  to  all  parties  concerned  is  of  course 
immaterial  in  this  case.  The  result  therefore  of  this  purchase  of  the 
leasehold  was  that  the  defendants,  the  School  Board,  had  the  leasehold 
interest  passed  to  them.  I,  as  I  have  said,  have  nothing  to  do  with 
the  question  of  the  breach  of  trust  in  applying  their  funds  in  the 
purchase. 

After  purchasing  the  lease  the  defendants,  I  suppose,  failed  to  come 
to  terms  with  the  plaintiffs.  Under  the  Education  Acts  the  School 
Board  have  the  powers  of  the  I^nds  Clauses  Acts,  so  far  as  regards 
taking  property  by  agreement ;  that  is  to  say,  the  powers  of  dealing 
with  persons  under  disability  and  so  on ;  but  they  have  not  compulsory 
powers  to  take  the  land  unless  they  get  a  Provisional  Order,  and  get  it 
confirmed.  In  this  case  they  did  get  a  Provisional  Order,  and  they 
eventually  got  it  confirmed  by  an  Act  of  Parliament  which  received 
the  Royal  Assent  on  August  6,  1900.  I  observe  that  at  that  time  the 
original  proceedings  which  led  to  the  decision  in  CockertofCs  case  had 
been  commenced,  but  no  decision  had  been  given,  and  I  assume  the 
School  Board  were  still  under  the  impression — there  being  no  decision 
to  the  contrary,  although  the  matter  had  been  challenged — that  they 
had  the  large  powers  which  they  appear  at  one  time  to  have  considered 
they  had.  When  that  Act  of  Parliament  was  passed  it  confirmed  the 
Provisional  Order  giving  to  the  School  Board  power  to  take  various 
pieces  of  land,  amongst  others,  this  particular  piece  at  Hilldrop  Road, 
with  the  provision  in  section  4  that,  "  if  the  School  Board  for  London 
under  the  powers  by  this  Act  conferred  purchase  the  land  house 
garden  and  premises  known  as  the  Elms  No.  2 1  Hilldrop  Road  in  the 
parish  of  St.  Mary  Islington  ....  such  land  house  garden  and  premises 
shall  not  during  the  period  ending  the  29th  day  of  September, 
1 95 1  " — that  is  to  say,  a  further  48  years  from  the  present  time — "  be 
used  by  the  School  Board  for  London  otherwise  than  for  the  purposes 
of  a  pupil  teachers*  centre."  It  is  obvious  from  that,  that  every  one  at 
that  time,  including  the  Legislature,  was  under  the  impression  that  the 
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land  could  be  used  for  a  pupil  teachers'  centre ;  but  any  difficulty  I        ^^^^ 

might  have  had  in  the  construction  of  this  clause  is  removed  by  Dyer  Batson  and 

V.  London  School  Board,  1902,  2  Ch.  768;  72  L.  J.  Ch.  10,  because  ^Jn^'sdiool 

its  construction  was  there  considered,  and  the  Court  held  that  though  Board. 

it  was  obvious  from  the  wording  of  that  clause  that  it  was  understood 

there  was  this  power,  yet  it  did  not  confer  the  power — that  it  was  put 

in  alio  intuitUy  and  that  what  was  being  dealt  with  was  the  protection 

of  the  present  plaintiffs,  the  clause  being  put  in  probably  by  way  of 

bargain  between  them  and  the  School   Board  for  their  protection,  so 

that  the  property  should  not  be  used  in  a  manner  detrimental  to  their 

other  adjoining  property.     If  it  could  have  been  used  for  the  purpose 

in  question  it  was  to  the  advantage  of  both  parties  to  a  certain  extent 

to  embody  that  bargain  in  the  Act  of  Parliament,  but  the  clause  had 

not  the  eflfect  of  conferring  any  power  on  the  School  Board  additional 

to  that  which  they  had  already.     That,  therefore,  removes  one  difficulty 

from  my  way.     The  effect  of  it  therefore  is  this  :  that  when  that  Act 

passed  it  did  not  give  power  to  take  the  land  for  the  purpose  of  the 

use  of  it  as  a  pupil  teachers'  centre.     It  forbade  its  being  used  for  any 

other  purpose.     Consequently  these  powers  could  only  be  exercised  in 

the  somewhat  improbable  event  of  someone  conferring  upon  the  School 

Boa'-d  an  endowment  for  a  pupil  teachers'  centre,  because  under  the 

Act  of  1873  they  have  power  to  administer  trusts  and  carry  on  schools 

and  education  other  than  elementary  education,  provided  that  someone 

supplies  them   with    the    funds    to    do    it.      The     result    therefore, 

undoubtedly,  after  the  decision  of  the  Court  of  Appeal  in  Dyer's  case, 

is  that  the  London  School   Board  got  these  powers  and  these  only 

3fr.  Asquith  argued  with  considerable  force  and  great  reason  that  the 

Legislature  never  would  have  thought  of  passing  an  Act  of  Parliament 

for  the  purpose   of   conferring   such    very    limited    powers,    and   of 

providing  for  such  an  improbable  event;    and  no  doubt  this  is  so. 

Nevertheless,  now  that  the  Court  of  Appeal  has  decided  that  it  does 

not   confer    the    larger   power,  the   effect  of  the  Act   of  Parliament 

certainly  is  that  the  School    Board   could  only    exercise  the  powers 

of  that  Act  in  the  event  of  someone  giving  them  the  money  with  which 

to  build  and  carry  on  this  pupil  teachers'  centre. 

Under  those  circumstances  the  defendants   proceeded   in   January, 

1901,  to  give  the  plaintiffs  notice  to  treat  under  that  Act.     The  law  is 

quite  clear  that  bodies  which  have  compulsory  powers  for  one  purpose 

may  not  exercise  them  for  another  purpose,  and  that  if  the  plaintiffs  at 

that  stage,  when   the   notice  to   treat   was   given,  had  applied  for  an 

injunction  to  restrain  the  School  Board  from  acting  upon  that  notice  to 

treat,  they  would  have  had  to  argue,  and  argue  successfully  the  point 

that  was  a  little  later  on  argued  in  Dyer's  case.     Then  the  defendants 
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^^^^        went  on,  and  a  few  months  later  took  proceedings  under  section  85 

BatsoQ  and        of  the  Lands  Clauses  Consolidation  Act,  1845.     Again,  if  the  plaintiffs 

Another  v,         ^ad  at  that  stage  applied  for  their  injunction,  they  would,  of  course,  have 
London  School  .      ^r    ,  .      ,     V,  ,  •     ,  •  ,        1  •  ■         r.i 

Board  got  it.    Nothing  had  happened  m  the  meantime  to  alter  the  position  of  the 

parties  or  to  prevent  that  injunction  being  granted,  and  the  School 

Board  were  all  this  time  exercising  powers  which  Dyev^s  case  shows  they 

have  no  right  to  exercise,  and  consequently  the  injunction  would  have 

been  a  matter  of  course. 

In  the  present  action  no  injunction  is  applied  for,  and  I  have  heard 
no  evidence,  one  way  or  the  other,  as  to  what  was  taking  place  between 
the  parties  all  this  time.  On  the  one  hand  the  plaintiffs  do  not  offer 
me  any  evidence  that  they  protested  in  any  way,  and  I  suppose  they  did 
not.  The  defendants  on  the  other  hand  do  not  offer  any  evidence 
that  the  plaintiffs  acquiesced  in  any- way,  and  they  have  not  by  their 
pleadings  set  up  either  IqcJies  or  any  conduct  of  the  plaintiffs  out  of 
which  might  arise  any  estoppel  or  right  of  that  character.  Under  these 
circumstances,  it  seems  to  me  that  the  School  Board  were  acting  at  their 
peril.  If  they  had  the  right  they  were  claiming,  they  had  the  benefit 
of  it.     If  they  had  not,  they  had  not.     It  simply  stands  in  that  way. 

Now  in  support  of  the  contention  of  the  defendants,  I  was  referred  to 
Tiverton  Railway  v.  Loosemore  (1884)  9  App.  Cas.  480;  Si  ^  J. 
Ch.  812,  where  the  House  of  Lords  held  that  after  the  expiration  of 
compulsory  powers  the  proceedings  which  had  in  fact  been  commenced 
under  the  Lands  Clauses  Acts  must  go  forward;  that  the  compensation 
proceedings  having  been  commenced,  it  was  necessary  to  continue  those 
proceedings,  notwithstanding  that  the  time  for  the  exercise  of  the 
compulsory  powers  had  elapsed,  in  order  to  work  out  the  rights  of  the 
parties ;  and  that  the  landowner  could  not  go  back  and  say  his  land 
had  never  been  really  completely  taken  from  him,  and  that,  the  powers 
of  the  railway  company  having  expired,  he  could  have  it  back  again 
clear  from  any  rights  of  the  railway  company.  But  at  the  commence- 
ment of  the  proceedings  in  the  Tiverton  case,  when  the  notices  in  fact 
were  given,  the  time  had  not  expired,  and  there  was  the  right  to  give 
them  y  there  was  in  fact  the  right  to  take  the  land.  That  case  does  not 
really  help  the  defendants. 

The  only  question  I  have  any  doubt  about  in  this  case  is  whether  or 
not  the  position  of  things  is  such  that  I  ought  to  apply  to  it  the  same 
principle  as  was  applied  in  Ayers  v.  South  Australian  Banking 
Co.  (1871)  L.  R.  3  P.  C.  548;  40  L.  J.  P.  C.  22.  For  that  pur- 
pose it  is  necessary  to  consider  what  is  the  nature  of  the  right  which 
persons  having  compulsory  powers  get  under  section  85  of  the 
Lands  Clauses  Consolidation  Act,  1845 — the  nature  of  the  right  which 
is  acquired  apart  from  any  question  of  the   purpose  for  which  those 
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powers  are  being  exercised  being  ultra  vires.     Now  a  body  of  persons        ^^^^ 

proceeding  under   section  85  are  purchasers  whose  purchase  has  not  Batson  and 

been  completed,  and  who  have  not  yet  acquired   the  title    to    the^°?®^„\  , 
%^        .       .  ,       .  ^\         ^   .  .  ,  London  School 

property.     But  they  have  by  virtue  of  that  section  a  statutory  right  to  Board. 

possession  of  the  property,  and  a  right  to  use  it  for  the  purposes  for 
which  they  have  been  authorised  to  take  it,  so  that  they  go  into 
possession  in  the  character  of  purchasers  under  a  statutory  right. 
Therefore  the  only  question  I  have  to  consider  in  this  case  is  whether 
such  a  right  as  that,  acquired  in  that  way,  ought  to  be  dealt  with  upon 
the  same  footing  as  in  the  case  of  Ayers  v.  South  Australian  Banking 
Co.y  where  the  case  of  property  vested  in  the  purchaser  was  dealt 
with.  That  was  in  point  of  fact  a  sort  of  application  of  the  maxim  quod 
ftri  non  debet  factum  valet ;  but  to  apply  that  it  is  necessary  that  the 
thing  should  be  a  factum^  that  it  should  be  done,  that  it  should  be 
completed.  This  proceeding  was  not  complete,  though  it  was  in  the 
course  of  going  on.  The  proceedings  to  take  the  land  had  gone  a 
certain  way.  The  difficulty  is  that  they  had  gone  so  far  that  the 
defendants  had  in  fact  pulled  down  the  houses,  so  that  the  parties 
cannot  be  restored  exactly  to  the  position  in  which  they  were.  But  it 
seems  to  me  I  cannot  apply  to  this  case  the  principle  which  was  apphed 
in  Ayers  v.  South  Australian  Banking  Co.^  because  there  there  was,  and, 
in  the  cases  to  which  that  would  be  applied,  there  would  be,  a  convey- 
ance of  property  to  the  party  acting  ultra  vires. 

Here  the  only  thing  that  in  any  way  can  vest  this  right  to  possession 
in  the  defendants  is  their  own  act  done  adversely  to  the  plaintiffs, 
without  any  concurrence  by  the  plaintiffs,  and  in  which  the  defendants 
seem,  as  I  have  said,  to  have  been  acting  at  their  own  peril.  If  they 
had  the  right  they  were  claiming  to  exercise,  they  had  got  it ;  if  they 
had  not,  the  act  was  simply  wrongful. 

They  do  not  by  that  act,  by  purporting  to  give  notice  to  treat — 
which  the  Court  would  have  held,  had  it  been  asked,  that  the 
defendants  had  no  right  to  give — or  by  taking  these  proceedings  under 
section  85,  which  the  Court,  had  it  been  asked,  would  have  said 
they  had  no  right  to  take — they  cannot,  I  say,  by  taking  proceedings  of 
that  sort,  which  in  fact  they  had  no  right  to  take,  vest  in  themselves, 
even  defacto^  any  right  of  possession  in  the  same  way  as  there  would  have 
been  vested  in  them  a  right  to  the  property  if  there  had  been  a  con- 
veyance to  them  of  that  property.  I  must  therefore  hold  that  these  pro- 
ceedings in  fact  conferred  no  right  upon  the  defendants.  The  result  is 
that,  their  rights  as  owners  of  the  lease  having  gone  by  the  forfeiture — 
because  by  the  purchase  of  the  leasehold  interest  they  only  took  it 
subject  to  the  rights  of  the  lessors,  and  inadvertently  there  has  been 
foffeiture  by  pulling  down  the  buildings — they  get  no  right  under  the 
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190S.  lease  and  they  have  acquired  no  rights  under  section  85,  and  of 
Batson  and  course  under  no  other  section  of  the  Lands  Clauses  Acts.  I  must 
Another  v.  hold,  therefore,  that  there  is  no  right  in  the  defendants  to  possession  of 
B^^l^      ^     this  property  by  reason  of  their  proceedings  under  section  85. 

I  was  asked  to  deal  with  the  case  upon  the  supposition  that  there  had 
been  a  mistake  on  the  part  of  the  defendants,  and  to  hold  that  the 
defendants,  having  commenced  proceedings  thinking  they  had  the 
right,  should  be  allowed  to  go  on  and  use  the  land  if  they  can  for  some 
other  purpose  for  which  it  was  suggested  they  can  use  it,  and  that  they 
may  treat  it  as  land  which  they  had  rightly  acquired,  and  which  has 
become  useless  and  which  therefore  they  can  sell  under  the  powers  of 
the  Lands  Clauses  Acts.  That  would,  it  seems  to  me,  be  allowing 
them  to  acquire  under  the  compulsory  powers,  given  to  them  for  one 
purpose,  land  for  the  purpose  of  selling  it,  and  I  do  not  think  that  is 
possible. 

The  only  other  thing  said  was  that  if  the  defendants  were  only  allowed 
to  keep  it  a  few  months,  it  would,  in  a  few  months  pass  with  the  rest  of 
the  property  of  the  School  Board  to  a  new  body,  and  that  new  body 
when  it  came  into  power  would  have  power  to  use  it  for  the  pupil 
teachers'  centre,  and  consequently  the  restrictions  in  this  Act  of  1900 
would  no  longer  be  important,  and  no  longer  cause  any  difficulty.  I 
cannot  possibly  take  that  into  account.  It  would  again  be  allowing  the 
defendants  to  use  compulsory  powers  for  a  purpose  for  which  these 
powers  are  not  given,  simply  because  hereafter  they  or  their  successors 
will  get  the  powers  which  they  had  not  acquired  at  the  time  they 
entered  on  these  proceedings. 

That  is  not  a  legitimate  argument,  nor  one  to  which  I  can 
accede*  The  result  is  that  my  judgment  must  be  for  the  plaintiffs  for 
possession  of  the  property,  and  I  think  they  are  clearly  entitled  to  some 
damages,  which  it  has  been  agreed  shall  be  assessed  in  some  way  and 
not  by  me.  In  my  view  the  plaintiffs  are,  on  the  facts,  entitled  to  some 
damages  because  I  have  held  that  the  defendants'  act  was  wrongful,  and 
the  plaintiffs  must  therefore  be  entitled  to  damages  either  for  breach  of 
covenant,  or  in  tort.     I  say  no  more  with  reference  to  that. 

Judgment  for  plaintifs. 

Solicitor  for  the  plaintiffs — F.  A.  Baker. 

Solicitor  for  the  defendants — C.  E.  Mortimer. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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MAYO  V,  SEATON  URBAN  DISTRICT  COUNCIL.  Dec,  9.  10. 

Sanltapy  oonvenlenoes  —  Public  oonvenlenoes— **  Ppopep  and  conve- 
nient situation*'— Nuisance— Detplment  to  adjolnln^r  ppopepty— 
PubUe  Healtb  Act^  1876  (88  Ac  80  Vict,  c  56),  s.  80. 

The  urban  authority  of  a  seaside  resort  decided  to  erect  a  public 
sanitary  convenience^  and  selected  a  sile,  freely  given  by  the  owner^ 
on  the  slope  of  the  cliffs  some  30  feet  from  the  plaintiffs'  good-class 
private  houses y  and  close  to  public  seats  used  by  residents  and  visitors 
for  the  salubrity  of  the  air  and  the  amenity  of  the  view.  Tht 
plaintiffs^  in  a  quia  timet  action^  complained  of  a  private  nuisance 
likely  to  arise  from  noise  and  smelly  and  of  a  public  nuisance  in 
respect  of  the  erection  of  the  convenience  on  the  selected  site. 

Held,  on  the  facts,  that  no  public  or  private  nuisance  2vas  to  be 
apprehended,  and  that  the  defendant  council  had  reasonably 
exercised  their  potvers  under  section  ^g  of  the  Public  Health  Act, 
i875>  '^  resolving  to  erect  a  convenience  of  this  kind,  and  in  selecting 
the  site  in  question. 

Action  with  witnesses. 

Two  of  the  plaintiffs  were  the  owners,  as  trustees,  of  two  houses, 
called  "  Cliff  Castle  "  and  "  St.  Elmo,''  situate  on  the  sea-front  of 
Seaton,  in  the  county  of  Devon,  and  the  other  plaintiff  was  the 
occupier  of  the  latter  house,  and  was  joined  in  that  capacity.  The 
defendants  were  the  Seaton  Urban  District  Council.  The  plaintiffs 
sought  (i)  an  injunction  restraining  the  defendants  from  erecting  upon 
a  site  close  to  their  houses  a  building  containing  urinals,  water-closets, 
or  other  similar  conveniences  for  public  accommodation,  and  (2)  a 
declaiaticm  that  the  selected  site  was  not  a  "  proper  and  convenient 
situation  "  for  the  purpose. 

It  appeared  that  Seaton  was  a  seaside  resort,  with  a  resident 
population  of  about  1,400.  Its  salubrit}'  attracted  a  number  of  invalid 
visitors,  and  throughout  the  summer,  especially  on  Bank  Holidays 
and  in  regatta  week,  the  railway  service  brought  crowds  of  excursionists, 
who  frequented  the  sea-front  and  beach.  The  defendant  Council  in 
the  summer  of  1903  resolved,  upon  the  recommendation  of  their 
Improvements  Committee,  and  after  a  discussion  of  the  matter  and 
an  inspection  of  three  sites,  to  erect  a  lavatory  and  water-closets  for 
the  use  of  women  and  children,  under  the  powers  given  by  section  39 
of  the  Public  Health  Act,  1875. 

There  was  some  evidence  of  existing  nuisance  on  the  site  finally 
selected,  and  now  complained  of;  the  two  rejected  sites  were  in  the 
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town  and  by  the  station.  The  selected  site  was  given  as  a  free  gift 
Mayo  2/.  Seaton  by  the  owner  of  adjacent  property,  who  was  a  member  of  the  Improve- 
Urban  Diatrict  ments  Committee,  and  was  on  the  steep  slope  of  the  cliff  at  a  spot 
about  25  feet  above  the  beach  and  15  feet  below  the  ground  level 
of  the  plaintiffs'  houses,  which  were  separated  from  it  by  a  road  and 
a  wall.  The  proposed  building  was  to  be  about  17  feet  by  11  feet, 
and  II J  feet  in  height,  and  was  to  include  two  w.c's  of  a  type  of 
which  the  plaintiffs  made  no  complaint.  The  distance  from  the 
convenience  to  the  nearer  of  the  two  houses  was  32  feet,  and  25  feet 
to  the  front  lawn.  The  plaintiffs  alleged  that  the  erection  of  the 
proposed  convenience  on  the  chosen  site  would  seriously  impair  the 
amenities  and  depreciate  the  value  of  their  property,  and  in  particular 
complained  of  the  noise  of  flushing  the  w.c.*s  and  of  a  proposed 
ventilating  shaft  on  the  farthest  and  south-west  side  of  the  convenience, 
the  top  of  which  would  rise  above  the  roof  and  be  at  the  level  of  their 
garden.  They  also  alleged  that,  from  its  vicinity  to  good-class  houses 
like  their  own  and  to  the  clifiF-walk  with  sheltered  garden  seats,  the 
nearest  of  which  was  18  feet  from  the  selected  site,  and  which  were 
a  favourite  resort  of  invalid  visitors  and  residents,  the  site  was  not 
a  proper  and  convenient  one. 

Upon  a  motion  for  an  interim  injunction,  the  defendants  had  under- 
taken to  pull  down  and  remove  the  works  then  begun,  and  the 
plaintiffs  undertook  to  expedite  the  trial  and  abide  by  any  order  as 
to  damages  occasioned  by  such  removal  and  by  restoration. 

At  the  hearing  of  the  action,  evidence  was  given  on  behalf  of  the 
plaintiffs  by  a  number  of  better-class  residents  and  visitors,  and  cwi 
behalf  of  the  defendants  as  to  the  deliberation  with  which  the  site 
had  been  adopted. 

Section  39  of  the  Public  Health  Act,  1875  (3^  &  39  Vict.  c.  55), 
provides  as  follows  : — 

Any  urban  authority  may,  if  they  think  fit,  provide  and  maintain,  in  proper  and 
convenient  situations,  urinals  water-closets  earth-closets  privies  and  ashpits,  and 
other  similar  conveniences  for  public  accommodation. 

Warrington,  K,C.  (R.  Cunningham  Glen  with  him),  for  the  plaintiflFs. 
The  selected  site  is  not  "  proper  and  convenient "  within  the  meaning 
of  section  39  of  the  Act,  because,  having  regard  to  the  amenities  of 
this  spot  and  to  the  two  other  possible  sites,  this  is  one  which  involves 
a  maximum  of  inconvenience  to  the  adjacent  residents  and  a  minimum 
of  convenience  to  the  visitors  for  whom  it  is  intended. 

P.  O.  Lawrence,  K,C.  (G.  Lawrence  with  him),  for  the  defendants, 
referred  to  the  judgment  of  Jessel  M.R.  in  Mason  v.  Wallasey  Local 
Board  (1876)  42  W.  R.  246  n.,  and  Fethick  v.  Plymouth  Corporation 
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(1S94)  42  W.  R.   2461  as  authorities  to  show  that  where  a  local 

authority  has  acted  bond  -fide  under  section  39,  and  there  is  no  evidence  Majo  v,  8eaton 

of  malice  or  other  improper  motive,  an  injunction  will  not  be  granted.  UrtM  District 

Kekewich  J.,  at  the  close  of  the  plaintiffs'  evidence,  said  that  but 
for  the  Court  of  Appeal,  he  should  not  call  for  the  defendants' 
evidence,  and  continued : — Unless  the  plaintiffs'  case  is  so  hopeless 
that  there  is  no  evidence  at  all,  it  is  now  the  practice  that  the  Court 
must  hear  the  witnesses  for  the  defence  if  there  are  any  to  be  called. 
Here  I  want  to  be  satisfied  that  the  defendant  Coimcil  fully  considered 
the  matter,  and  to  hear  whether,  having  regard  to  the  amenity  arising 
from  the  user  of  the  seats  on  the  cliff  walk,  there  can  be  any  public 
nuisance  occasioned  by  the  proposed  building. 

The  evidence  for  the  defence  having  been  closed,  coimsel  were  not 
called  upon. 

R,  Cunningham  deny  for  the  plaintififs.  The  Court  is  not  controlled 
by  the  discretion  of  the  local  authority,  but  will  itself  control  their 
exercise  of  their  powers  and  inquire  whether  it  is  reasonable  or  not : 
Vernon  v.  St.  Jam€s\  Westminster ^  Vestry  (1880)  16  Ch.  D.  449; 
50  L.  J.  Ch.  81.  [Kekewich  J.  That  was  entirely  a  question  of 
public  nuisance.]  Yes,  but  I  rely  on  the  remarks  made  obiter  by 
Malins  V.C.,  at  p.  459,  and  by  James  L.J.,  at  p.  467.  The  only 
reason  for  the  selection  of  this  site  was  its  free  gift.  Even  if  it  was 
intended  to  alleviate  an  existing  nuisance,  there  is  nothing  in  the 
statute  to  justify  the  defendants  "in  bringing  a  new  and  different 
nuisance  to  the  door  of  a  private  individual  " :  per  Joyce  J.  in  Leyman 
Y,  Hessle  Urban  District  Council  (1902)  i  L.  G.  R.  76. 

Kekewich  J.  If  I  had  to  sum  up  this  case  to  a  jury,  it  would  be 
my  duty  to  explain  to  them  the  law  by  which  they  would  have  to  be 
guided  in  considering  the  questions  of  fact,  I  do  not  think  it  neces- 
sary to  do  that  here,  because  there  really  is  no  doubt  about  the  law, 
and  the  case  has  proceeded  throughout  on  the  assumption  that  the 
law  is  as  it  is,  notwithstanding  some  criticisms  and  arguments  con- 
cerning decided  cases. 

The  one  question  of  fact  which  really  I  have  to  consider  is  this, 
whether  the  defendants  have  acted  reasonably.  They  have  to  act 
reasonably,  first,  in  determining  the  question  whether  there  shall  be 
such  an  erection  as  we  are  considering  here  at  all  or  not,  and  secondly, 
they  have  to  act  reasonably  in  determining  whether  the  erection  shall 
be  in  this  or  that  particular  situation ;  and,  in  considering  whether  the 
defendants  have  acted  reasonably  or  not,  I  have  to  inquire  whether 
tbey  have  used  or  exercised  the  discretion  which  is  vested  in  them 
after  proper  inquiry ;  whether  there  was  anything  so  manifestly  objec- 


Digitized  by 


Google 


130  knight's    local   government    reports.  1908» 

^^Q^  tionable  in  the  site  selected  and  as  compared  with  other  sites  possible, 
Mayo  V.  Seaton  that  I  am  bound  to  come  to  the  conclusion  that  they  have  not  acted 
Urban  District  ^^^i^  yj^^^  [^ut  have  selected  one  particular  site  without  a  sufficient 
or  proper  exercise  of  their  discretion  in  that  sense.  I  have  also  to 
consider  whether  there  is  anything  approaching  to  either  a  public  or 
a  private  nuisance.  In  either  of  those  cases  it  follows  necessarily 
that  they  have  not  acted  reasonably,  because  it  is  not  reasonable  for 
them,  and  the  law  does  not  permit  them,  to  do  what  they  are  proposing 
to  do  here,  so  as  to  create  a  nuisance,  either  public  or  private.  There 
is  one  further  question  which  I  will  consider  separately,  and  on  which 
really  there  is  no  decisive  authority,  that  is,  how  far  you  are  to  take 
into  account  the  fact,  if  it  be  a  fact,  that  the  neighbouring  property, 
and  in  particular  the  neighbouring  property  of  the  plain tififs,  has 
suffered  detriment. 

First,  as  regards  the  question  whether  there  should  or  should  not 
be  an  erection  such  as  this  somewhere  in  or  about  Seaton.  It  is 
true,  as  one  of  the  witnesses  told  us,  that  Seaton  has  got  on  very  well 
for  many  years  without  such  an  erection  at  all,  and  it  may  be  that  it 
would  get  on  ver}'  well  for  many  years  to  come  without  it;  but  it 
is  impossible  to  forget  that  an  urban  district  council,  like  other 
councils,  other  corporations,  and  other  persons,  must  march  with  the 
times ;  and,-  applying  one's  general  knowledge,  it  is  impossible  not  to 
see  that  something  of  this  kind  ought  to  be  provided  for  such  a  place 
as  Seaton.  It  is  a  small  place,  with  only  1,400  inhabitants  of  its 
own,  but  resorted  to  at  certain  times,  not  only  at  regatta  times,  not 
only  on  Bank  Holidays,  but  during  the  summer  months,  by  persons 
residing  within  reach  by  train.  We  know  that  the  railway  company 
provides  cheap  tickets,  and  that  there  is  from  time  to  time  a  con- 
siderable congregation  of  persons  on  the  esplanade  and  beach,  many 
of  them  being,  of  course,  women  and  children.  It  is  impossible  in 
the  twentieth  century  to  say  that  Seaton  ought  to  go  on,  as  it  has 
gone  on  up  to  this  time,  without  some  such  erection  as  is  proposed. 
Speaking,  not  as  a  judge,  but  as  a  man,  I  should  say  that  it  is  the 
duty  of  the  District  Council  to  provide  something  of  the  kind.  That 
duty  being  cast  upon  them,  or,  at  any  rate,  it  being  desirable  in  the 
interests  of  Seaton,  of  which  they  are  the  guardians,  to  do  something 
of  this  kind,  they  then  have,  under  the  39th  section  of  the  Act  of 
1875,  to  find  a  "proper  and  convenient  situation."  It  is  probably 
the  gravest  question  in  this  case  whether  they  have  done  that.  What 
course  did  they  pursue?  There  is  an  Improvements  Committee, 
whose  duty  it  is  to  take  into  consideration  subjects  such  as  this.  The 
Improvements  Committee  met.  It  is  not  suggested  that  they  were 
persons  incompetent,  that  they  were  in   any  way  warped  in   their 
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judgment  by  private  considerations.  They  met,  they  inspected  the  ^^Q^ 
only  three  sites  which  anybody  has  had  the  courage  to  propose,  and  Mayov.  Seaton 
they  decided  on  the  particular  site.  Now  I  will  assume  that  the  other  Urban  District 
two  sites  would  have  been  proper  and  convenient  It  is  not  for  me 
to  say  that  they  were  proper  and  convenient,  or  otherwise;  I  will 
assume  that  they  were.  There  is  a  considerable  body  of  evidence  to 
show  that  they  were,  and  I  will  assume  that  that  is  so;  but  the 
Committee,  and  the  Council  who  have  adopted  their  report,  not  without 
inquiry,  not  blindly,  because  they  not  only  adopted  it  when  it  was 
presented  to  them,  but  they  reconsidered  it  when  the  plaintiffs  com- 
plained, did  so  and  did  select  this  site  in  the  exercise  of  their  dis- 
cretion. If  it  is  not'  manifestly  an  improper  site  for  some  reason 
which  we  must  examine,  it  is  impossible  to  say  that  they  have  not 
discharged  their  duty  bond  jide,  and  selected  this  site  as  on  the  whole 
the  best — at  any  rate,  what  appears  to  them*  to  be  the  best — not- 
withstanding that  others  might  have  some  advantages.  The  only 
suggestion  of  p>ersonal  impropriety — ^that  is  to  say,  want  of  discharge 
of  what  is  a  quasi-judicial  duty  in  a  judicial  manner — ^is  that  the 
gentleman  who  was  a  member  of  the  Committee  offered  them  the 
site  gratuitously.  I  am  not  satisfied  that  that  was  the  determining 
point  in  their  conclusions.  It  may  very  properly  have  influenced  them 
because,  as  they  were  guardians  of  the  rates,  it  might  have  been 
quite  proper,  if  there  was  a  question  between  two  sites,  that  the 
advantage  of  having  a  gratuitous  conveyance  should  weigh  with  them 
in  considering  which  site  they  should  fix  on.  I  must  return  to  the 
donor  of  the  site  afterwards ;  but  I  only  refer  to  him  here  because 
I  think  there  is  nothing  in  the  suggestion  (it  is  hardly  a  contention) 
that  the  Committee  or  the  Council  adopting  their  report  were  swayed 
in  their  judgment  by  this  offer  of  a  site  gratuitously;  and  further, 
so  long  as  it  did  not  overweigh  their  judgment,  which  I  cannot  see 
that  it  did,  I  think  they  were  right  in  taking  that  fairly  into  considera- 
tion. I  cannot  sit  in  appeal  on  their  judgment.  It  seems  to  me  they 
have  exercised  it,  and  that  I  must  hold  that  this  is  a  proper  and 
convenient  site  so  far. 

Now,  what  are  the  objections  to  it  ?  The  first,  and  one  which  strikes 
one  as  the  most  important,  is  that  it  will  create  a  public  nuisance. 
It  seems  that  this  site  is  at  the  top  of  a  slope  leading  from  east  to 
west  from  the  beach,  and  it  is  approached  by  a  footpath  which  ascends 
that  slope,  and  that  on  that  footpath  are  seats,  and  those  seats  and 
the  footpath  itself  are  the  resort  of  the  inhabitants  of  Seaton,  and 
especially  of  those  who  go  there  for  the  benefit  of  their  health, 
because  it  commands  a  western  view,  which  I  am  told  is  very  pretty. 
One  of  those  seats,  the  topmost,  is  within  a  ver>-  short  distance,  really 
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^^^^        a  very  few  feet,  of  the  intended  site.     That,  of  course,  strikes  one  at 


Mayo  x'.  Seaton  once  as  an  objection.  The  Council  have  seen  that  it  is  an  objection, 
^luSl.  ^^  and  they  propose  to  move  the  seats  further  down.  The  seats  are 
under  their  control;  the  walk  is  under  their  control,  and  they  can 
move  the  seats  further  down,  and,  as  far  as  I  have  heard  the  evidence 
on  the  point,  the  seats  will  be  at  least  as  well  situated  when  moved 
further  down — that  is  to  say,  they  will  command  as  much  view  and 
be  as  tempting  resorts  as  they  are  now.  The  Coimcil  also  contem- 
plate shading  this  erection  with  shrubs.  There  is  some  evidence  to 
show  that  it  is  not  a  fertile  soil,  and  that  there  is  some  difficulty  in 
growing  shrubs.  In  some  way  or  other,  I  have  no  doubt  that  can  be 
overcome.  It  would  be  absurd  to  suppose  here  that  on  the  border 
of  the  sea  in  a  western  county  you  cannot  do  something  in  the  way 
of  growing  shrubs,  or  perhaps  erecting  something  which  would  support 
climbing  plants.  In  that  way,  by  the  combination  of  moving  the  seats 
and  doing  something  to  protect  this  place  from  view,  any  public 
nuisance  can,  I  think,  be  avoided,  and  will  be  avoided.  I  doubt 
whether,  if  it  was  left  alone,  it  could  be  called  a  public  nuisance,  but 
certainly  any  such  objection  can  easily  be  reduced  to  a  minimum. 

Now,  as  regards  the  private  nuisance.  The  plaintififs  complain 
that  this  will  create  a  nuisance  to  them  and  the  occupiers  of  their 
houses,  "Cliff  Castle"  and  "St  Elmo,"  "St.  Elmo"  being  con- 
siderably further  oflF  and  commanding  a  very  much  less  view  of  this 
site  than  "  Cliff  Castle."  It  is  suggested,  ip  the  first  place,  that  they 
\^dll  be  annoyed  by  smell  proceeding  from  the  ventilating  shaft.  That, 
I  think,  is  blown  to  the  winds  by  the  scientific  evidence.  There  is 
a  faint  suggestion,  too,  of  nuisance  by  noise.  That  too,  I  think,  never 
had  much  foundation,  and  that  is  gone  with  the  smell.  The  more 
important  allegation  is  that  from  the  lawn,  and  from  the  upper  windows 
of  both  "  Cliff  Castle  "  and  "  St.  Elmo,"  you  can  command  a  view, 
not  of  this  place  itself,  except  the  roof,  but  of  the  approaches  to  it, 
and  that  it  is  not  convenient,  not  in  accordance  with  the  customary 
habits  of  English  living  and  comfort,  to  have  your  attention  con- 
tinually called  to  persons,  ladies,  and  children,  walking  up  and  down, 
coming  to  this  place  and  departing  from  it.  They  will  not  be  seen 
to  go  in ;  as  I  understand  the  evidence,  the  view  does  not  command 
the  door ;  the  residents  will  only  see  them  walking  about,  and  if  their 
minds  dwell  upon  the  fact,  they  will  know  whither  they  are  going 
or  whence  they  are  coming,  and  that  is  said  to  be  a  nuisance  by  itself. 
I  cannot  think  so.  I  cannot  think  that  that  comes  within  any  definition 
of  nuisance  which  holds  good  in  this  Court.  It  need  not  interfere, 
it  ought  not  to  interfere,  with  the  ordinar}'  comfort  of  life  as  English 
people  live.     But  then  comes  the  other  question  about  the  detriment 
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to  property.     Now,  I  have  some  evidence,  I  think  exaggerated  and        i903, 

extravagant,  but  still  some  evidence,  that  the  value  of  this  property  ji^yo  ^^  g^tQ^ 

will  be  diminished  by  the  erection  of  this  place  in  the  immediate  Urban  District 

neighbourhood.     I  must  take  it  on  the  evidence  before  me  that  there     ^ 

will  be  some  detriment  in  that  sense — that  is  to  say,  that  persons 

proposing  to  take  a  house  in  Seaton,  whether  to  purchase  or  to  rent, 

will  avoid  a  house  from  which  they  can  see  what  I  have  just  now 

described.     That  the  real  detriment  would  be  what  it  is  said  to  be 

I  cannot  myself  believe,  but  it  may  be  that  in  that  sense,  in  that  way, 

there  will  be  detriment  in  value  to  the  house,  or  both  houses.     I 

think  there  is  more  than  one  answer  to  that.     In  the  first  place,  if 

that  is  true,  there  must  be  detriment  wherever  you  erect  this  place, 

and  I  think  the  Legislature  must  be  taken  to  have  contemplated  that 

when  it  empowered  the  urban  authority  to  provide  conveniences  of 

this  kind.     If  it  is  true  in  the  way  in  which  it  has  been  urged,  it 

must  be  true  universally  and  everywhere,  unless,  indeed,  you  banish 

the  erection  into  the  coimtry,  which,  of  course,  would  be   absurd, 

because  it  is  intended  for  the  convenience  of  the  town.     But,  besides 

that,  we  have,  I  think,  a  very  important  factor  in  this  in  the  behaviour 

of  the  gentleman  who  is  not  only  a  member  of  the  Committee,  but 

is  a  landowner  immediately  adjoining  the  road  by  this  site  and  above  it, 

which  he  looks  forward  to  turning  to  profit  in  the  shape  of  building 

land,  and  he  not  only  does  not  object  to  this  site,  but  he  has  given 

the  site  gratuitously.     According  to  the  plaintiffs'  evidence,  he  must 

be  very  foolish,  because  it  would  destroy  the  value  of  his  propert}- 

to  a  large  percentage.     Now,  is  it  not  possible  that  there  is  another 

view,  that  if  the  Urban  Council  improve  Seaton,  even  in  so  small  a 

matter  as  providing  an  erection  of  this  kind,  they  will  make  it  more 

popular,  and  attract  persons  not  only  to  come  and  visit  the  beach,  but 

to  stay  at  the  place,  and  that  this  landowner  may  see  at  a  distant,  or 

perhaps  not  at  a  distant  time  the  development  of  his  building  land  ? 

If  that  is  the  proper  view,  it  may  influence  the  value  of  the  plaintififs' 

land  also.     And  in  saying  just  now,  what  I   wish   to  repeat,  that 

according  to  their  view  there  must  be  detriment  everywhere,  I  do 

not  know  why  I  should  consider  the  detriment  rather  to  houses  of 

this  kind,  which  are  inhabited  by  first-class  tenants,  than  I  should 

consider  the  detriment  to  houses  which  are  inhabited  by  second  or 

third  class  tenants.     After  all,  as  long  as  there  is  no  nuisance — and 

I  have  expressed  my  opinion  on  that  point — it  seems  to  me  that  it 

comes  to  a  matter  for  the  fair  consideration  of  the  Urban  Council 

whether  this  is  a  proper  and  convenient  site. 

I  think  they  have  given  it  fair  consideration.     They  have  been 
examined  here  and  their  methods  inquired  into,  their  actions  have 
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^^Q^        all  been  sifted  thoroughly,  and  I  think  they  come  out  without  any 
Mayo  V.  Seaton  blame.     They  seem  to  have  discharged  their  duty — not  an  easy  one — 
Man  District     to  the  best  of  their  ability.     I  do  not  think  there  is  any  reason  why 
I  should  interfere  with  them. 

Action  dismissed^  with  costs  as  between  solicitor  and 
client^  including  an  agreed  sum  for  damages 
under  the  plaintiffs'  undertaking  given  on  the 
motion  for  an  interim  injunction  to  indemnify  the 
defendants  for  the  costs  of  the  removal  and 
restoration  of  tJie  works^  which  the  defendants 
then  undertook  to  remoz^e  pending  the  triaL 
Solicitors  for  the  plaintiffs — Bower,  Cotton,  and  Bower,  for  Mayo 
and  Son,  Yeovil. 

Solicitors  for  the   defendants  —  Morris  and  Bristow,  for  A.  P.   Cann 
Evans,  Seaton. 
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USK  URBAN  DISTRICT  COUNCIL  v.  MORTIMER.  ^'''  9 

DuffBPOus  bulldiiifirs-Hoai>dlii«r  epeoted  by  local  authopltsr— Recovery 
of  expenses— Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict, 
e.  MX  8.  75-Publlo  Health  Act,  1875  (38  &  89  Vict,  c  55),  ss.  160 
267— Ppaetloe— Costs  of  spedal  ease  w^here  respondent  does  not 


The  second  para^aph  of  section  257  of  the  Public  Health  Act, 
1875,  "dflnch  provides  thai  where  expenses  for  which  the  owner  of 
premises  is  liable  as  in  that  section  mentioned  have  been  settled  and 
apportioned  by  the  sun'eyor  to  the  local  atdhority,  the  apportion- 
ment shall  be  binding  and  conclusive  on  the  owner  unless  he  disputes 
the  same  within  the  time  thereby  limited,  has  no  application  where 
the  local  authority  are  seeking,  in  accordance  with  section  *]<i  of  the 
Tonvns  Improvement  Clauses  Act,  1847,  to  recover  from  the  07vner 
of  a  dangerous  building  expenses  incurred  by  them  in  erecting  a 
hoarding. 

Although  as  a  general  practice  the  High  Court  does  not  ^rant 
costs  against  a  respondent  to  a  special  case  who  does  not  appear, 
there  is  no  rule  which  fetters  the  discretion  of  the  Court  in  the 
matter,  and  the  Court  will  in  a  proper  case  give  costs  against  a 
respondent  who  raises  an  untenable  point  and  fails  to  appear  to 
sustain  it. 

Case  stated  by  justices  of  the  count}^  of  Monmouth,  who  had 
dismissed  a  complaint  of  Arthur  Charles  Lucas,  clerk  to  the  Usk 
Urban  District  Council,  that  Charles  Allen  Mortimer,  of  Usk,  the 
agent  for  Mr.  Sidney  Smith  and  others,  on  February  13,  1903,  at 
Usk,  was  indebted  to  the  Usk  Urban  District  Council  in  the  sum  of 
£\  I  OS.  6d.  for  expenses  incurred  upon  default  of  compliance  with 
notice  under  section  160  of  the  Public  Health  Act,  1875,  with  refer- 
ence to  certain  property  in  Church  Street,  Usk. 
The  facts  appeared  in  paragraphs  4  et  seq.  as  follows : — 
4.  At  the  hearing  of  the  said  complaint  it  was  proved  and  given 
in  evidence  before  us  on  behalf  of  the  appellant  that  on  the  13th  day 
of  November,  1902,  the  surveyor  to  the  Usk  Urban  District  Council 
reported  to  the  Council  that  the  roof  of  a  certain  house  (for  which 
the  said  respondent  acted  as  agent)  situate  in  Church  Street,  in  the 
town  of  Usk,  and  within  the  district  of  the  said  Council,  was  in  a 
dangerous  state,  and  that  on  the  17th  day  of  November  the  said 
surveyor,  pursuant  to  section  75  of  the  Towns  Improvement  Clauses 
Act,  1847,  incorporated  by  section   160  of  the  Public  Health  Act, 
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*®08.  1875,  served  a  notice  personally  upon  the  said  Charles  Allen  Mortimer 
Usk  Urban  calling  upon  him  within  three  days  to  take  down  or  repair  the  said 
Distoct  Ooancil    roof,  and  that  in  default  of  his  so  doing  complaint  would  be  made 

before  two  justices  in  accordance  with  the  provisions  of  the  statutes 

in  that  case  made  and  provided. 

5.  It  was  also  proved  and  given  in  evidence  that  the  terms  of  this 
notice  were  not  complied  with,  and  that  the  Council,  pursuant  to 
the  section  last  aforesaid,  caused  a  hoarding  to  be  erected  in  front  of 
the  said  house  on  the  31st  December,  1902,  and  that  the  charges  of 
Mr.  S.  R.  Lucas,  the  person  employed  by  the  Council  for  erecting 
such  hoarding,  amounting  to  the  sum  of  jQi  8s.,  had  been  paid  to  him 
by  the  Council  on  the  6th  February,  1903. 

6.  It  was  also  stated  and  admitted  that  in  the  month  of  January 
a  summons  was  applied  for  by  the  appellant  against  the  respondent, 
but  was  not  proceeded  with,  as  in  the  meantime  the  dangerous  building 
had  been  made  safe  by  the  respondent. 

7.  It  was  further  proved  and  admitted  that  on  the  13th  day  of 
February,  1903,  a  formal  demand  for  payment  of  the  said  sum  of 
j£i  8s.,  and  of  2s.  6d.,  the  cost  of  the  said  summons,  was  made  by 
the  appellant  upon  the  respondent 

8.  On  behalf  of  the  respondent  it  was  contended  that  inasmuch 
as  the  three  months  had  not  elapsed  since  the  date  of  the  said  demand 
upon  him,  as  allowed  in  cases  of  apportionment  by  the  second  para- 
graph of  section  257  of  the  Public  Health  Act,  1875,  the  complaint 
laid  by  the  appellant  was  premature  (the  date  of  the  said  complaint 
being  the  6th  day  of  May,  1903),  and  that  the  respondent  was  entitled 
to  go  to  arbitration  as  to  the  amount  payable. 

The  justices  upheld  the  contention  thus  raised  by  the  respond^it, 
and  gave  their  decision  against  the  appellant  in  the  manner  before 
stated. 

The  question  for  the  Court  was  whether  the  said  justices 
upon  the  above  statement  came  to  a  correct  decision  in  holding 
that  so  much  of  the  second  paragraph  of  the  said  section  257 
of  the  Public  Health  Act,  1875,  as  allows  a  period  of  three  months 
therein  enacted  was  applicable  to  the  case  in  question. 

Section  257  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
provides  as  follows: — 

Where  any  local  authority  have  incurred  expenses  for  the  repayment  whereof 
the  owner  of  the  premises  for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  under  this  Act  or  by  any  agreement  with  the  local  authority,  such 
expenses  may  be  recovered  ....  from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for  which  such  expenses  have  been 
incurred,  and  until  recovery  of  such  expenses  ....  the  same  shall  be  a  charge 
on  the  premises  in  respect  of  which  they  were  incurred  .... 
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Where  such  expenses  have  been  settled  and  apportioned  by  the  surveyor  of  the  1908. 

the  local  authority  as  payable  by  such  owner,  such  apportionment  shall  be  binding  frj~n~ull 
and  conclusive  on  such  owner,  unless  within  three  months  from  service  of  notice  on  j)iR^«t  Oonncil 
him  by  the  local  authority  or  their  surveyor  of  the  amount  settled  by  the  surveyor  to  ^.  Moiiimer. 
he  due  from  such  owner,  he  shall  by  written  notice  dispute  the  same. 

S.  R.  C.  Bosanquei  for  the  appellants.  The  justices  were  mistaken 
in  upholding  the  respondent's  contention  before  them  that,  by  the 
second  paragraph  of  section  257  of  the  Public  Health  Act,  1875,  he 
was  entitled  to  three  months  within  which  to  give  the  appellants 
notice  that  he  would  dispute  their  claim  for  jQi  8s.,  the  cost  of  this 
hoarding.  This  is  not  a  case  of  apportionment  within  the  contem- 
plation of  that  section  upon  which  he  can  go  to  arbitration ;  and  upon 
the  authority  of  Folkestone  Corporation  v.  Brooks,  1893,  3  Ch.  22; 
62  L.  J.  Ch.  863,  that  section  is  clearly  confined  to  cases  where  there 
can  be  an  arbitration. 

No  counsel  appeared  for  the  respondent 

Lord  Alverstone  C.J.  In  the  absence  of  any  appearance  before 
us  on  the  part  of  the  respondent,  we  are  of  opinion  that  the  appellants' 
contention  is  clearly  the  right  one.  Section  75  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  provides  that  all  the  expenses  of  putting 
up  every  such  fence  as  is  there  referred  to,  and  of  taking  down, 
repairing,  building,  or  securing  the  dangerous  building  shall  be  paid 
by  the  owner  thereof ;  and  section  76  provides  that  such  expenses  may 
be  levied  by  distress.  Thus  the  expenses  are  to  be  recovered  from 
the  owner,  and  the  only  question  can  be  as  to  the  amount.  The 
second  paragraph  of  section  257  of  the  Public  Health  Act,  1875, 
applies  to  cases  where  expenses  have  to  be  settled  and  apportioned 
by  the  surveyor  of  the  local  authority  as  payable  by  the  owner ;  but 
here  there  is  no  question  of  apportionment,  and  the  only  question 
which  could  arise  would  be  as  to  amount.  I  am,  therefore,  of  opinion 
that  the  appeal  must  be  allowed. 

Laivrance  J.     I  am  of  the  same  opinion. 

Kennedy  J.     I  agree. 

Bosanquet  asked  that  the  appeal  might  be  allowed,  with  costs. 

Lord  Alverstone  C.J.  The  general  practice  is  that  we  do  not 
grant  costs  against  a  respondent  who  has  failed  to  appear  before  us 
in  support  of  his  case,  but  I  know  of  no  rule,  apart  from  this  practice, 
which  fetters  us  in  the  exercise  of  our  discretion  in  a  case  in  which 
the  respondent  does  not  appear,  but  in  which  it  seems  to  us  that  the 
appellant  should  have  them.     Under  the  circumstances  c^  the  present 
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^^^^  case  we  certainly  think  that  the  appellants  are  entitled  to  them.  It  is 
Usk  Urban  not  a  criminal  case,  but  rather  one  in  the  nature  of  civil  proceedings 
Di^ict  Ooancil  for  the  recovery  of  claim  in  which  the  respondent  has  raised  a  point 
w.  Mortimer.  .•  u  •  •  •       •       u  n         ^      ui 

which  m  our  opmion  is  wholly  untenable. 

Appeal  allowed  with  costs. 
Solicitors  for  the  appellants — Le  Brasseur  and  Oakley,  for  Le  Brasseur 
and  Bowen,  Pontypool. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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PEARGE  u,  HERRIHAN, 

R«gl8ti>atlon  of  eleetops— Oocupatlon  qualifloatlon  —  Oooupatlon  as 
toiiant-HuslMtnd  oooupyln^r  house  owned  by  his  wife  as  hep 
tenant-Rent  paid  by  husband  to  ^wlfe. 

A  husband  who  resides  with  his  wife  in  a  house  of  which  she  is 
the  owner,  but  who  has  agreed  to  pay,  and  does  pay,  her  rent  for  the 
house,  occupies  the  house  as  tenant  and  is  therefore,  the  other  necessary 
conditions  being  fulfilled,  entitled  to  be  phued  on  Division  L  of  the 
occupier^  li^t. 

Hall?^.  Michelmore  (1901)  86  L.  T.  17;  18  Times  L.  R.  33, 
^anguished. 

Case  stated  by  the  Revising  Barrister  appointed  to  revise  the  lists 
for  the  Western  or  Westbury  Division  of  the  county  of  Wilts  as 
follows:— 

At  a  court  held  before  me  for  the  revision  of  the  lists  of  voters 
for  the  WestbuT)'  Division  of  the  county  of  Wilts,  objection  was  duly 
made  to  the  name  of  William  Pearce  being  retained  on  Division  I. 
of  the  occupiers'  list  of  Trowbridge  South. 

The  entry  in  question  was  as  follows : — 


Name  of 
Elector. 

Place  of 
Abode. 

Nature  of                 Description  of 
Qualification.          Qualifying  Propert>'. 

Pearce, 
William. 

Trowbridge. 

Dwelling- 
house. 

25,  West  Street. 

The  facts  of  the  case  were  as  follows : — 

Elizabeth  Rickman  was  tenant  for  life  under  the  will  of  her 
late  husband  of  several  houses,  in  one  of  which  she  resided,  another 
being  that  mentioned  in  the  above  entry. 

William  Pearce,  the  appellant,  married  a  daughter  of  Elizabeth 
Rickman,  and  he  rented  No.  25,  West  Street  of  his  mother-in-law, 
and  he  and  his  wife  resided  there.  The  rent  was  15s.  lod.,  payable 
every  four  weeks,  and  for  many  years  up  to  the  death  of  Elizabeth 
Rickman  this  rent  was  paid  to  her  by  the  appellant,  who  also  paid 
the  rates,  and  was  inserted  by  the  overseers  on  Division  I.  of  the 
occupiers'  list,  and  was  entitled  to  vote  and  voted  at  elections. 

Upon  the  death  of  Elizabeth  Rickman  in  November,   1901,  the 
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jgog"  _^  house   became  the  freehold  property  of  the  wife  of  the   appellant 
YwMv.  under  the  terms  of  her  father's  will.     William  Pearce  attended  before 

MerrimM.  me,  and  stated  that  upon  the  death  of  his  mother-in-law  he  considered 

the  question  of  his  right  to  vote,  and  to  secure  that  right  he  agreed 
with  his  wife  to  pay  to  her  the  same  amount  of  rent  that  he  had  pre- 
viously paid  for  the  house.  He  produced  a  rent  book  showing  the 
first  payment  of  15s.  lod.,  due  28th  December,  1901,  and  a  receipt 
for  the  same  signed  by  his  wife.  The  book  showed  similar  payments 
ever}'  four  weeks  up  to  September,  1903.  Between  these  dates 
William  Pearce  and  his  wife  resided  in  the  house  as  they  had  formerly 
done;  he  continued  to  pay  the  rates,  and  his  name  was  placed  by 
the  overseers  on  Division  L  of  the  list  of  occupiers. 

The  notice  of  objection  given  to  William  Pearce  stated  the  grounds 
to  be — 

"  (i)  That  you  have  not  occupied  the  qualifying  premises  as  owner 
or  tenant  for  12  months  immediately  preceding  July  15  in  this  year. 

"(2)  That  your  wife  being  owner  of  qualifying  premises  disqualifies 
you." 

In  support  of  the  objection  it  was  urged  that  William  Pearce  was 
not  occupier  of  the  house  either  as  owner  or  tenant,  and  the  case  of 
Hall  V.  Michelmore  (1901)  86  L.  T.  17;  18  Times  L.  R.  33,  was 
cited  in  support  of  this  view.  On  behalf  of  the  appellant,  is  was  uiiged 
that  the  case  cited  did  not  govern  the  present  one,  as  in  the  former 
there  was  no  evidence  of  tenancy^,  whereas  in  this  case  there  was 
evidence  of  a  bond  -fide  tenancy,  and  that  the  mere  transfer  of  his 
tenancy  from  his  mother-in-law  to  his  wife  did  not  affect  his  right  to 
be  retained  on  Division  I.  It  was  also  argued  that  under  the  Married 
Women's  Property  Act,  1882,  a  married  woman  in  respect  of  property 
acquired  after  the  ist  January,  1883,  is  entitled  to  all  the  rights  of, 
and  is  in  the  same  position  as,  a  feme  sole,  and  is  therefore  in  a 
position  to  give  her  husband  notice  to  quit  a  tenancy  of  her  property 
or  to  obtain  possession  of  her  property  by  means  of  an  ejectknent 
order  against  her  husband. 

I  was  of  opinion  that  the  fact  that  the  appellant  was  the  occupier 
of  the  premises  when  his  wife  became  the  owner  erf  them  was  im- 
material. The  same  question  would  have  arisen  if  on  the  house 
becoming  the  property  of  his  wife  he  had  moved  into  it  from  another 
house,  and  had  claimed  as  occupier  in  succession  from  one  to  the 
other. 

I  was  further  of  opinion  that  though  a  wife  might  let  to  her  husband 
any  of  her  property  of  which  she  gave  up  the  occupation  to  him, 
the  joint  occupation  by  husband  and  wife  of  a  house  belonging  to 
her  was  inconsistent  with  the  relation  of  landlord  and  tenant. 
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The  right  of  a  landlord  to  give  notice  to  quit  or  to  eject  a  tenant 
oould  not,  in  my  opinion,  exist  in  opposition  to  the  marital  right  of  Pearoe  v. 
a  husband  to  continue  to  reside  with  his  wife.  I  therefore  came  to  Memman 
the  conclusion  that  the  agreement  that  the  husband  should  be  tenant 
of  the  house  to  his  wife  was,  under  the  circumstances,  inoperative 
to  constitute  him  an  occupier  as  tenant,  and  I  therefore  held  that 
die  objection  was  valid,  and  struck  out  the  name  of  the  appellant 
from  the  list. 

I  was  asked  to  state  a  case  for  the  opinion  of  the  Court,  and  I 
agreed  to  do  so,  and  named  the  Clerk  of  the  Wilts  County  Council 
as  respondent  in  the  appeal. 

If  the  Court  should  be  of  opinion  that  my  decision  was  wrong,  the 
register  is  to  be  amended  by  the  insertion  of  the  original  entry  as 
above  set  out. 

Igim  Thomas  for  the  appellant.  The  point  is  whether  a  man  can  be 
an  occupying  tenant  of  a  house  of  which  his  wife  is  the  owner.  The 
house  became  the  freehold  property  of  the  wife  of  the  appellant  under 
the  terms  of  her  father's  will.  When  this  took  place,  he  at  once 
considered  his  position  with  regard  to  his  vote,  and  continued  to 
pay  his  wife  the  rent  he  had  hitherto  paid  to  his  mother-in-law.  A 
rent  book  was  produced,  showing  that  these  payments  had  in  fact 
been  made.  This  is  not  a  joint  occupation,  but  the  occupation  of 
the  husband.  His  wife  does  not  live  with  him  there  by  reason  of 
being  owner  in  fee  simple,  but  by  right  of  marriage.  The  Revising 
Barrister  has  misconstrued  Hall  v.  Michelmore  (1901)  86  L.  T.  17; 
18  Times  L.  R.  33.  Moreover,  the  rights  of  the  wife  as  a  married 
woman  are  covered  by  the  operation  of  the  Married  Women's  Property 
Act,  1882. 

The  respondent  did  not  appear. 

Lord  Alverstone  C.J.  This  seems  to  me  to  be  a  case  in  which 
a  state  of  things  exists  which  were  not  particularly  discussed  in  Hall 
"^^  Michelmore  (1901)  86  L.  T.  17;  18  Times  L.  R.  33.  In  that  case 
an  attempt  was  made  to  support  a  contention  that  the  mere  fact  that 
the  wife  owned  the  house  was  sufficient  to  make  her  husband  the 
occupier.  There  the  Revising  Barrister  had  held  that  the  husband 
was  not  entitled  to  be  on  the  register  as  the  occupier  of  the  house; 
and  upon  the  case  coming  before  us  we  considered  that  we  could  not 
reverse  his  decision,  because  upon  the  bare  facts  found  there,  the 
house  belonged  to  the  wife,  and  the  wife  lived  with  her  husband, 
without  any  agreement  having  been  entered  into  between  them  or 
rent  paid ;  there  was,  therefore,  no  evidence  establishing  the  relation- 
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^^^^®L_      ship  of  landlord  and  tenant  between  them.     But  in  the  present  case 

Puree  z/.  the  circumstance  is  set  out  that  the  appellant  had  considered  the 

^'^n'un^Ji  question  of  his  right  to  vote,  and  in  order  to  secure  that  right  had 

agreed  with  his  wife  to  pay  her  the  same  amount  of  rent  he  had 
previously  paid  for  the  house.  The  rent  book  was  also  produced, 
which  showed  regular  payments  of  rent  made  every  four  weeks  by 
the  husband  to  his  wife.  I  think,  therefore,  that  we  are  entitled  to 
take  it  that  that  state  of  things  established  a  tenancy  between  them. 
The  Revising  Barrister,  however,  considered  that  the  marital  relations 
which  existed  between  them  put  a  stop  to  any  efifect  being  given  to 
this  agreement.  I  am  bound  to  say  I  do  not  agree  with  this  view. 
I  am  of  opinion  that  the  facts  establish  a  tenancy  unaffected  by  any 
question  of  marital  relations.  I  think  the  Revising  Barrister  ought 
not  to  have  held  as  he  did,  and  that  therefore  the  appeal  should  be 
allowed. 

Kennedy  J.  I  agree.  If  there  be  a  real  tenancy,  the  man  is 
entitled  to  his  vote,  notwithstanding  that  the  house  belongs  to  his 
wife,  for  under  the  Married  Women's  Property  Act,  1882,  she  is 
certainly  entitled  to  stand  in  the  relationship  of  landlady  to  her 
husband. 

Darling  J.  I  am  of  the  same  opinion,  and,  in  holding  as  we  do 
that  this  appeal  must  be  allowed,  we  are  deciding  nothing  inconsistent 
with  Hall  V.  Michelmare.  In  that  case  there  was  no  evidence  of  the 
existence  of  any  tenancy  at  all  between  the  husband  and  wife.  But 
in  this  case  there  is  very  distinct  evidence  of  payment  of  rent  and 
of  the  keeping  of  a  rent  book.  The  Revising  Barrister  accepts  this, 
but  states  in  the  case  that  he  was  "  further  of  opinion  that  though  a 
wife  might  let  to  her  husband  any  of  her  property  of  which  she  gave 
up  the  occupation  to  him,  the  joint  occupation  by  husband  and  wife 
of  a  house  belonging  to  her  was  inconsistent  with  the  relation  of 
landlord  and  tenant."  No  doubt  this  would  be  so  if  such  a  joint 
occupation  were  established.  But  where  I  think  the  Revising 
Barrister  has  gone  wrong  is  in  regarding  this  occupation  as  a  joint 
occupation.  It  was  not  so.  The  wife  was  the  landlady  and  the 
husband  was  the  tenant.  He  had  a  right  to  live  in  the  house  as 
tenant,  and  she  was  entitled  to  live  there,  because  by  an  entirely 
different  contract  she  had  become  his  wife. 

Appeal  allowed. 
Solicitors  for  the  appellant — Milner    and   Bickford,   for  Wills   and 
White,  Trowbridge. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibigb  Court  of  3u0ticc* 


KINO'S     BENCH     DIVISION.  ^^^ 

McNAIR  u.  BAKER.  ^^^'  ^ 

NataBnoe-Smoke—MetPopollfl— Chimney  of  *' private  dwellln«r-hoiiBe 
West  End  club  ppemieee-PubUe  Health  (I^ondon)  Act,  1801  (54  As 
56  Viet.  e.  76X  s.  24. 

A  large  West  End  clubhouse  is  not  a  ^^ private  dwelling-house^* 
within  clause  (b)  of  section  24  of  the  Public  Health  (London)  Act^ 
1891,  which  excepts  the  chimney  of  any  private  dwelling-house  from 
tht  provisions  of  the  section  directed  against  nuisances  arising  from 
chimneys  sending  forth  black  smoke. 

Case  stated  by  a  metropolitan  police  magistrate  who  had  disr 
missed  a  summons  issued  upon  the  complaint  of  Alexander  McNair, 
one  of  the  sanitary  inspectors  for  and  cmi  behalf  of  the  Council  of 
the  City  of  Westminster,  charging  that  the  respondent  on  December  4, 
within  the  City  of  Westminster,  did  unlawfully  make  default  in  com- 
plying with  the  requisitions  of  a  notice  dated  October  13,  1902,  and 
served  upon  him  by  the  Council  of  the  City  of  Westminster  under 
the  provisions  of  the  Public  Health  (London)  Act,  1891,  requiring 
him  to  abate  a  nuisance  arising  from  black  smoke  having  been  allowed 
to  issue  from  a  furnace  chimney,  and  to  prevent  a  recurrence  of  the 
same,  at  premises  situate  and  being  the  St  James's  Club,  Piccadilly. 

The  following  facts,  proved  or  admitted,  were  set  out  in  the  case 
in  paragraphs  3,  et  seq. : — 

3. — {a)  The  appellant  is  a  sanitary  inspector  of  the  City  of  West- 
minster, and  now  acting  as  complainant  herein  with  the  authority  of 
die  Mayor,  Aldermen,  and  Councillors  of  the  said  City. 

{b)  The  respondent  is  the  secretary  of  the  St  James's  Club  at 
106,  Piccadilly,  within  the  Cit}'  of  Westminster,  and  represented  herein 
the  said  club. 

(c)  In  consequence  of  information  received  by  the  appellant 
of  the  issue  of  black  smoke  from  the  premises  of  the  club,  the 
premises  were  watched  by  the  appellant  in  the  month  of  October  last 
Quantities  of  black  smoke  were  in  that  month,  and  also  in  the  months 
of  November  and  December,  observed  to  issue  from  the  said  premises. 
On  October  i  last  an  intimation  notice  was  served  by  the  appellant 
on  the  said  club.  The  issue  of  black  smoke  did  not  abate,  and  on 
October  31  last  a  statutory  notice  was  duly  served  on  the  said  club. 
The  issue  of  black  smoke  continued  on  various  dates  proved  before 
me,  and  thereupon  the  before-mentioned  summons  was  issued. 
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^^^^  (d)  The  said  club  is  managed  by  a  committee,  and  has  occupied 

McNair W.Baker,  the  said  premises  for  30  or  40  years  past.  Previously  the  premises 
were  used  as  the  French  Embassy.  The  club  consists  of  750 
members,  and  its  premises  comprise  the  ordinary  accommodation  of 
a  West  End  club.  There  are  two  dining-rooms  for  the  general  use 
of  members,  and  there  are  also  private  dining-rooms,  which  may  be 
engaged  by  members  without  extra  payment  for  special  occasions. 
There  are  five  bedrooms  for  the  use  of  members,  four  of  which  may 
be  hired  by  members  for  a  week  only  at  one  time,  and  one  of  which 
may  (at  the  discretion  of  the  committee)  be  hired  by  a  member  for 
three,  six,  or  twelve  months  at  one  time  respectively.  The  use 
of  the  said  bedrooms  is  in  these  and  other  respects  subject 
to  the  rules  of  the  club  and  the  regulations  c^  the  committee 
thereunder.  There  are  eight  other  bedrooms  for  the  use  of  the 
staflF  of  the  club.  The  club  is  open  during  particular  hours  according 
to  the  rules.  The  food  is  bought  by  the  committee  and  sold  to 
members. 

(e)  The  rules  of  the  club  are  to  form  part  of  this  case. 

(/)  In  the  basement  of  the  premises  there  are  several  covered-in 
cooking  ranges,  a  large  roasting  grate,  and  a  vertical  boiler,  with 
furnace  attached.  The  smoke  from  these  various  arrangements  dis- 
charges into  one  flue,  which  is  the  chimney  complained  of  herein. 
The  principal  part  of  the  smoke  emitted  from  the  said  flue  originated 
in  the  said  furnace  and  boiler.  The  furnace  and  boiler  were  used 
for  heating  the  premises. 

4.  On  the  hearing  of  the  said  summons  it  was  submitted  to  me 
by  the  respondent  that  the  said  chimney  was  the  chimney  of  a 
private  dwelling-house  within  section  24  (^),  and  was  therefore  not 
liable  to  be  dealt  with  under  the  provisions  of  the  Public  Health 
(London)  Act,    1891. 

5.  The  appellant,  by  his  counsel,  contended  that  the  words 
"  private  dwelling-house  "  meant  a  family  residence  or  home,  and  that 
the  use  of  the  said  premises  excluded  them  from  the  exemption  of 
the  said  section,  and  that  as  the  said  chimney  sent  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance,  it  was  liable  to  be  dealt  with 
under  the  said  Act. 

6.  I  found  as  a  fact  that  the  respondent  did  not  abate  the  nuisance 
or  do  what  was  necessary  to  prevent  the  recurrence  of  the  same,  or 
otherwise  comply  with  the  said  statutory  notice.  And  I  further  found 
as  a  fact  that  the  said  chimney  of  the  club  sent  forth  black  smoke  in 
such  quantity  as  to  be  a  nuisance.  But  I  held  on  the  constructicMi 
of  the  said  section  of  the  Act  that  the  chimney  was  the  chimney  of 
a  private  dwelling-house,  and  that  the  premises  used  by  the  club 
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were  a  private  dwelling-house  within  the  meaning  of  the  section,  and        ^^O^ 

dismissed  the  summons,  without  costs.  McN&irv.Baker. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon  the 
facts  set  out  in  the  case,  the  said  chimney  was  the  chimney  of  a 
private  dwelling-house,  and  whether  the  premises  of  the  said  St. 
James's  Club  as  used  by  the  club  were  a  private  dwelling-house  within 
section  24  {d)  of  the  Public  Health  (London)  Act,  1891. 

Section  24  of  the  Public  Health  (London)  Act,  1891  (54  &  55 
Vict  c.  76),  is  as  follows : — 

[a)  Any  fireplace  or  furnace  which  does  not,  as  f^r  as  practicable,  consume  the 
smoke  arisiiig  from  the  combustible  used  therein,  and  which  is  used  for  working 
engines  by  steam,  or  in  any  mill,  factory,  dyehouse,  brewery,  bakehouse,  or 
gasvork,  or  in  any  manufacturing  or  trade  process  whatsover  ;  and 

[b)  Any  chimney  (not  being  the  chimney  of  a  private  dwelling-house)  sending 
foith  black  smoke  in  such  quantity  as  to  be  a  nuisance ; 

shall  be  nuisances  liable  to  be  dealt  with  summarily  under  this  Act,  and  the 
provisions  of  this  Act  relating  to  those  nuisances  shall  apply  accordingly  .... 

Macmorrafty  K.C.y  and  Hurst  for  the  appellant.  Section  24  (p) 
speaks  of  any  chinmey,  not  being  the  chimney  of  a  private  dwelling- 
house.  Certainly  this  is  not  a  chimney  used  in  trade  or  for  a  manu- 
facturing process,  but  club  premises  are  not  a  private  dwelling-house 
within  the  words  of  the  section :  Queen  Anne  Mansions  Company  v. 
Westminster  City  Council  (1901)  46  S.  J.  70.  Buildings  may  be 
erected  for  and  used  as  residential  premises,  and  yet  not  be  private 
dwelling-houses :  German  v.  Chapman  (1877)  7  Ch.  D.  271 ;  47  L.  J.  Ch. 
250;  Hobson  V.  Tullochy  1898,  i  Ch.  424;  67  L.  J.  Ch.  205;  Hudson 
V.  CrippSy  1896,  I  Ch.  265;  65  L.  J.  Ch.  328.  But  apart  from 
authority,  this  is  not  a  case  in  which  the  Court  is  asked  to  say  that 
this  club  is  not  a  dwelling-house,  but  that  it  is  not  a  private  dwelling- 
house:  for  a  private  dwelling-house  is  a  wholly  different  thing  from 
an  institution,  in  a  measure  public  in  its  nature  and  maintained  for 
the  accommodarion  of  a  large  number  of  members. 

Boydell  Houghton  for  the  respondent.  The  last  three  cases  cited 
for  the  appellant  are  not  authorities  on  this  point,  for  they  are  all 
dedded  upon  the  construction  of  covenants,  and  involve  considerations 
wholly  different  from  those  involved  here.  This  house  was  formerly 
Lord  Barr}more's,  afterwards  it  was  the  French  Embassy,  and  has 
ance  been  occupied  for  30  or  40  years  by  the  members  of  the  St. 
James's  Club.  If  the  appellant's  construction  of  the  section  were  to 
prevail,  it  would  cover  the  case  of  a  small  shop.  He  must  contend 
that  premises  must  be  used  as  a  private  dwelling-house  only.  And 
it  cannot  be  the  true  interpretation  of  the  section  that  the  chimney 
must  be  the  chimney  of  a  private  dwelling-house  only.     The  members 
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^^^^        of  the  club  carry  on  no  trade  nor  business  at  all,  and  the  club  itself 

McNafrv.Bakei  only  exists  for  their  convenience. 

Lord  Alverstone  C.J.  Mr.  Boydell  Houghton  has  argued  this 
case  in  the  only  way  it  could  be  argued  in  supporting  the  view  that 
the  magistrate  has  taken  a  correct  view  of  the  section.  The  magis- 
trate has  not  found  a  finding  of  fact  binding  on  us,  but  has  held,  cm 
the  construction  of  the  Act,  that  the  chimney  was  a  chimney  of  a 
private  dwelling-house.  He  has  found  that  this  building  was  used 
for  the  accommodation  of  some  700  members,  that  there  was  cooking 
going  on  for  them  when  they  came  in,  and  the  warming  of  the  whole 
club,  and  in  addition  there  were  the  bedrooms  for  members  which 
could  be  hired  by  them,  and  further,  there  were  the  bedrooms  for  the 
servants.  We  have  to  say  whether  this  is  a  chimney  of  a  private 
dwelling-house  or  not  Quite  apart  from  the  authorities — and  the 
authorities  Mr.  Macmorran  has  cited  are  all  in  favour  of  this  view — 
to  my  mind  it  is  quite  impossible  to  come  to  the  conclusion,  as  a 
matter  of  law,  that  a  chimney  such  as  this  is  described  to  be  is  the 
chimney  of  a  private  dwelling-house.  I  am  not  dealing  with  the 
original  construction,  nor  the  manner  in  which  it  might  be  and  was 
formerly  used ;  but  with  the  use  it  is  put  to  to-day.  After  enumerating 
a  number  of  furnaces  and  fireplaces  that  come  within  the  Act, 
section  24  speaks  of  "  any  chimney  (not  being  the  chimney  of  a 
private  dwelling-house)  sending  forth  black  smoke  in  such  quantity 
as  to  be  a  nuisance."  In  my  opinion,  it  cannot  be  contended  that, 
looking  at  the  fair  construction  of  that  section,  this  is  the  chimney 
of  a  private  dwelling-house,  and  I, think  that  the  magistrate  ought  to 
have  convicted  the  respondent.  The  case  must  be  remitted  him  to 
convict. 

Lawrance  J.     I  agree. 

Kennedy  J.     I  agree. 

Appeal  allowed. 

Solicitors  for  appellant— Ml'tn  and  Son. 

Solicitors  for  respondent — Norton,  Rose,  and  Norton. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-I.aw. 
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l)(flb  Court  of  3u6tice* 


KINCnS  BENCH  DIVISION.  ^008. 


ELLIS  u.  LONDON   COUNTY   COUNCIL.  ^^^  H,  15 

BulldlnffB— Hetpopolla— DwelUnflTB  on  low-lylnfir  land— Land  situate  bo 
as  not  to  "  admit  of  beln^r  dpalned  by  gravitation  Into  an  exlstlnflr 
S0wep  **— Sewep  IncaiMtble  of  peoelvln£r  drainage  In  time  of  flood 
-Penalties— Limitation  of  time— Liondon  Bulldln^r  Act,  1804  (57  & 
58  Vict.  e.  ooxllLX  ss.  122,  200  (9). 

Low-lying  land  does  not  come  within  the  prohibition  in  section  122 
oj  the  London  Building  Act ^  1894*  against  the  erection^  on  land  in 
London  of  which  the  surface  is  below  high-water  mark,  and  which 
is  situate  ^^  so  as  not  to  admit  of  being  drained  by  gravitation  into  an 
existing  sewer  "  of  the  London  County  Council,  of  any  building  to 
k  used  as  a  dwelling-house,  except  with  the  permission  of  that 
Council,  merely  because  the  existing  sewer  of  the  CouTidl  into  which 
ihi  drainage  of  the  land  ordinarily  passes  by  gravitation  is  on  a 
substantial  number  of  days  in  each  year  so  surcharged  with  flocd 
water  that  the  drainage  cannot  pass  into  it 

Proceedings  for  the  offence  of  erecting  a  building  in  contravention 
of  section  122  are  in  time,  within  the  provisions  of  section  200  (9)  of 
the  Act  imposing  a  penalty  on  any  person  who  **  erects  ,  ,  ,  or 
commences  to  erect"  a  building  in  contravention  of  section  122,  if  they 
are  taken  within  six  months  of  the  erection  of  the  building,  though 
more  than  six  months  after  the  commencement  of  the  erection. 

Cask  stated  by  a  metropolitan  police  magistrate  before  whom  the 
sppelknt  had  been  convicted  of  offences  against  Part  XI.  of  the 
London  Building  Act,  1894,  as  follows : — 

I.  On  January  26,  1903,  ten  several  informations  were  laid  before 
me  at  the  Woolwich  Police  Court  by  Thomas  Chilvers,  on  behalf  of 
the  respondents,  for  that  the  appellant,  in  each  of  ten  cases,  between 
July  29  and  November  30,  1902,  at  the  south  side  of  Cedar  Grove, 
Charlton,  in  the  borough  of  Greenwich,  did  unlawfully  erect,  otherwise 
than  in  accordance  with  the  provisions  of  Part  XL  of  the  London 
Building  Act,  1894,  a  building  to  which  the  said  Part  XL  of  the  Act 
relates,  to  wit,  did,  without  the  permission  of  the  London  County 
Council,  upon  land  of  which  the  surface  is  below  the  level  of  Trinity 
high-water  mark,  and  which  is  so  situate  as  not  to  admit  of  being 
dnined  by  gravitation  into  an  existing  sewer  of  the  said  Council,  erect 
a  building  to  be  used  wholly  or  in  part  as  a  dwelling-house,  whereby  he 
became  liable  to  the  penalty  prescribed  by  section  200  (9)  of  the 
London  Building  Act,  1894.  And  upon  each  of  the  ten  informations, 
and  in  respect  of  each  of  the  ten  buildings  a  summons  was  thereupon 
issued  and  duly  served  upon  the  appellant. 
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1^08-  2.  Upon  the  hearing  of  the  said  ten  summonses  on  the  25th  day  of 

Ellisr.  LcHidon    February,  and  the  4th,  nth,  and  i8th  days  of  March,  1903,  before  me> 
County  Ooimcil.    sitting  as  a  court  of  summary  jurisdiction  at  the  police  court  aforesaid, 
it  was  proved  or  admitted — 

(i)  That  tbe  appellant  was  th^  owner  of,  and  the  person  who 
erected  the  dwelling-houses  situate  on  a  piece  of  land  at  the  south 
side  of  and  running  at  right  angles  to  Cedar  Grove,  Charlton,  in 
the  county  and  district  aforesaid.  The  position  of  the  houses  is 
shown  on  the  two  plans,  marked  a  and  b,  annexed  hereto,  and 
forming  part  of  this  case.  Such  houses  constitute  a  terrace  or 
row,  and  front  on  a  length  of  roadway  which  had  some  time 
previously  been  constructed  by  the  appellant  in  continuation  of 
the  line  of  Ransom  Road,  the  ground  upon  which  such  houses 
were  built  being  about  5  feet  6  inches  lower  than  the  surface  of 
such  roadway. 

(2)  The  ai)pellant  commenced  to  erect  such  buildings  as  a 
whole  on  or  about  July  14,  1902,  and  more  than  six  calendar 
months  before  the  informations  were  laid,  and  the  said  buildings 
were  covered  in  in  the  month  of  November,  1902.  Prior  to 
commencing  the  erection  of  such  buildings,  the  appellant  gave 
notice  in  that  behalf  to  the  district  surveyor  of  his  intention  to  do 
so,  but  no  permission  of  the  respondents  was  obtained  by  the 
appellant.  Before  the  buildings  were  commenced,  the  appellant 
was  warned  by  the  district  surveyor  that  such  buildings  would  be 
in  contravention  of  Part  XL  of  the  Act  above  referred  to. 

(3)  The  said  row  of  ten  houses  have  a  continuous  frontage  of 
about  160  feet  to  ihe  roadway,  and  the  land  on  which  they  are 
built  rises  slightly  from  the  north-west  end  of  the  row  towards 
the  south-east  end. 

(4)  The  level  of  the  lowest  floor  of  the  ten  houses  is  7  feel 
above  Ordnance  datum^  and  the  land  on  which  the  houses  were 
built  is  about  18  inches  or  2  feet  below  such  lowest  floor,  1.^., 
about  5  feet  or  5  feet  6  inches  above  Ordnance  datum.  Trinity 
high-water  mark  is  12^  feet  above  the  Ordnance  daium^  so  that 
such  land  is  about  7  feet  or  7  feet  6  inches  below  Trinity  high- 
water  mark. 

(5)  Provision  was  made  by  the  appellant  for  draining  the  ten 
houses  into  a  sewer  of  the  borough  of  Greenwich  (hereinafter 
referred  to  as  the  Ransom  Road  sewer)  laid  under  Ransom  Road, 
having  a  diameter  of  15  inches  and  falling  towards  and  opening 
into  the  respondents'  southern  main  outfall  sewer  which  runs 
underneath  the  Woolwich  Road.  The  said  outfall  sewer  is  of 
circular  section,  having  an  internal  diameter  of  1 1  feet  6  inches, 
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the  invert  being   22   feet   6    inches  below  the   surface  of    the        i90B. 
Woolwich  Road.     The  inner  or  lower  side  of  the  arch  of  this  BUis  v.  London 
sewer  is  5*53  feet  above  Ordnance  datum^  so  that  the  appellant's  County  Oonncil. 
land  on  which  the  said  houses  were  built  is  as  nearly  as  may  be 
on  the  same  level  as  the  inner  or  lower  side  of  the  arch  of  this 
sewer      The   Ransom   Road   sewer  is  connected   with  the  said 
outfall  sewer  at  a  point  about  half-way  up  its  side  (;>.,   on  its 
horizontal  diameter),  and  the  opening  or  junction  is  protected  by 
a  hinged  flap  which  when  the  outfall  sewer  becomes  flooded  closes 
(or  should  close)  automatically,  and  so  prevents  the  metropolitan 
sewage  flowing  along  the  said  outfall  sewer  from  passing  up  into 
the  Ransom  Road  sewer. 

(6)  At  the  point  of  inlet  into  the  Ransom  Road  sewer  of  the 
drain  provided  as  aforesaid  by  the  appellant  is  a  manhole  marked 
B  on  the  said  plan  b  hereunto  annexed,  which  manhole  is  situate 
90  feet  from  the  nearest  and  250  feet  from  the  farthest  of  the  ten 
houses,  and  the  length  of  the  Ransom  Road  sewer  from  the  said 
manhole  to  its  inlet  into  the  outfall  sewer  in  the  Woolwich  Road 
is  about  350  feet. 

(7)  The  Ransom  Road  sewer  was  constructed  and  connected 
with  the  said  outfall  sewer  in  1894  by  the  permission  and  sanction 
of,  and  in  accordance  with  the  requirements  of,  the  respondents, 
pursuant  to  the  Metropolis  Managements  Acts.  The  outfall 
sewer  is  discharged  and  emptied  by  means  of  a  pumping  station 
at  Crossness  on  the  south  side  of  the  River  Thames,  erected  for 
that  purpose  and  under  the  control  and  management  of  the 
respondents. 

(8)  The  total  length  of  the  drain  so  provided  by  the  appellant 
as  aforesaid  from  the  farthest  off  of  the  appellant's  houses  to  the 
manhole  aforesaid  is  about  250  feet,  and  the  total  fall  of  the  drain 
in  that  distance  is  5I  feet,  f>.,  one  inch  in  four  feet. 

(9)  The  drains  of  each  of  the  appellant's  houses  are  laid  in  the 
back  gardens  or  yards  in  concrete  at  a  depth  commencing  from 
the  furthermost  house  of  six  inches  below  the  surface,  which  depth 
increases  with  the  fall  of  the  drain  towards  the  manhole. 

(10)  The  total  fall  of  the  Ransom  Road  sewer  from  the  manhole 
to  the  outfall  sewer,  which  is  a  distance  of  about  350  feet  as 
aforesaid,  is  2  feet  7  inches,  i.e ,  one  inch  in  1 1  feet. 

(11)  The  outfall  sewer  necessarily  receives  much  of  the  flood 
water  of  the  Metropolis,  so  that  in  times  of  flood,  and  even  after 
moderate  rainfall,  it  becomes  full  and  surcharged.  The  eflect  of 
this  condition  of  the  said  outfall  sewer  upon  the  Ransom  Road 
sewer  is  that  at  times  of  flood  and  moderate  rainfall  no  sewage 
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^^Q^  or  drainage  can  pass  away  from  the  latter  sewer  at  all,  and  it 

SHU  V,  London  necessarily  becomes  more  or  less  full.     An  instance  of  this  was 

Ooonty  OoonelL  proved  by  Henry  Newton,  who  laid  the  appellant's  drain  for  him 

This  witness  stated  that  in  October,  1902,  a  flood  took  place,  and 
the  Ransom  Road  sewer  became  so  full  that  water  was  standing 
in  the  said  drain  at  a  point  about  45  feet  south  of  the  said 
manhole,  with  the  consequence  that  the  cementing  of  the  drain 
had  to  be  suspended. 

(12)  The  respondents'  engineers  keep  records  of  the  height, 
determined  by  means  of  gauges  placed  in  the  outfall  sewer,  of  the 
level  of  the  water  in  times  of  flood,  and  they  proved  that  on  the 
following  dates  in  the  years  1900  and  1901,  the  flood  levels, 
determined  by  such  a  gauge,  placed  near  Church  Lane,  Charlton 
(marked  on  plan  a),  rose  to  the  following  heights  above  the 
Ordnance  datum  : — 

1900  January  I    ...  7    feet         190 1  May  9  ...  10   feet. 

„      June  25       ...9-58,,  „      July  26        ...8-50,, 

„      July  27        ...  8-25  „  „      August  14  ...  7-50  „ 

„      October  29  ...  5*50  „  „      October  18  ...  11*50  „ 

It  will  be  seen  that  all  these  flood  levels  were  substantially  above 
the  appellant's  land  above  referred,  on  which  the  said  houses 
were  built,  and  that  if  such  flood  were  free  to  reach  a  corresponding 
level  at  the  appellant's  land,  the  latter  would  be  flooded.  The 
flap  aforesaid  in  the  outfall  sewer  at  the  inlet  into  it  of  the 
Ransom  Road  sewer  would,  however,  normally  prevent  the 
contents  of  the  outfall  sewer  from  escaping  into  the  Ransom  Road 
sewer. 

(13)  There  was  no  evidence  before  me  save  the  one  instance 
stated  in  paragraph  2  (11)  as  to  how  far  in  times  of  flood  the  water 
in  the  Ransom  Road  sewer  rose,  or  to  what  distance  towards  or 
past  the  said  manhole  the  flooding  or  surcharging  of  or  in  the 
said  Ransom  Road  sewer  or  the  appellant's  drain,  existed. 

(14)  There  is  no  land  in  the  county  of  London  lying  so  low 
as  to  be  below  the  bottom  of  the  said  outfall  sewer.  It  was  not 
suggested  that  the  appellant's  land  could  be  drained  into  any 
existing  sewer  of  the  respondents'  other  than  the  said  outfall  sewer. 

3.  Upon  the  above  facts  the  respondents  contended  that  the 
appellant's  land  did  not  admit  of  being  drained  by  gravitation  into  the 
said  outfall  sewer  as  then  existing,  and  that  the  ofience  charged  had 
been  proved. 

4.  The  appellant,  on  the  contrary,  contended  that  the  offence  charged 
had  not  been  proved,  and  that  it  was  not  proved  that  his  land  was 
so  situate  as  not  to  admit   of  being   drained   by  gravitation  into  an 
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existing  sewer  of  the  respondents.    That  the  Ransom  Road  sewer  was        ^^^^ 
such  a  sewer.     That  in  fact  his  land  was  drained  by  gravitation  into  Ellis  v,  London 
the  Ransom  Road  sewer  and  also  into  the  outfall  sewer.      That  the  ^"^^  0<^^«^- 
lespoadents   ought    not   to   be    heard    to   say  that   the    drainage  by 
gnritation  was  not  proper  and  efficient  by  reason  of  the  Ransom  Road 
sewer  being   constructed  and  connected  with   the  said  outfall  sewer, 
with  the  permission   and   sanction   of  the   respondents  as  stated  in 
paragraph  2  (5),  or  by  reason  of  the  use  or  management  of  the  outfall 
lewer,  and  that  the  temporary  non-escape  in  time  of  flood  as  aforesaid 
of  the  contents  of  the  Ransom  Road  sewer  did  not  prevent  the  land 
being  so  situate  as  to  admit  of  its  being  drained  by  gravitation  within 
the  meaning  of  the  section. 

The  appellant  further  contended  that  the  informations  and  proceedings 
were  out  of  time,  having  been  laid  and  commenced  more  than  six 
calendar  months  after  the   commencement    of   the   erection    of    the 


5.  Taking    the   facts   as    above   set   out,  and   considering  all   the 
ciicamstances  of  the  case,  I  was  of  opinion  and  determined  : — 

(i)  That  the  ten  houses  above  mentioned  were  erected  by  the 
appellant  upon  land  of  which  the  surface  was  below  the  level  of 
Trinity  high-water  mark,  and  that  the  same  were  intended  to  be 
used  as  dwelling-houses. 

(2)  That  during  the  greater  part  of  the  year  the  said  houses 
admit  of  being  and  were  drained  by  gravitation  into  the  Ransom 
Road  sewer,  and  through  that  into  the  southern  outfall  sewer ;  but 
that  for  a  substantial  number  of  days  in  the  year  the  drainage  of 
the  land  upon  which  such  houses  are  erected  could  not  pass  into 
the  said  outfall  sewer. 

(3)  That  the  Ransom  Road  sewer,  being  a  sewer  of  the  Green- 
wich Borough  Council,  is  not,  but  that  the  southern  outfall  sewer 
is,  an  existing  sewer  of  the  respondents'  within  the  meaning  of 
section  122  of  the  London  Building  Act,  1894,  and  that  there  was  no 
other  existing  sewer  of  the  respondents  into  which  it  was  possible 
to  drain  the  said  land. 

(4)  That  it  was  immaterial  whether  the  impossibility  of  draining 
the  land  into  the  outfall  sewer  at  certain  periods,  as  above  men- 
tioned, was  or  was  not  due  to  insufficient  pumping  arrangements 
provided  at  Crossness  by  the  respondents,  or  whether  it  was  or  was 
not  due  to  the  inefficiency  or  incapacity  of  the  said  sewer,  and  that 
for  the  purpose  of  the  section  the  sewer  and  the  appliances  con- 
nected therewith  must  be  taken  as  they  existed  at  the  time  the 
buildings  were  erected. 

(5)  That  in  view  of  the  facts  and  circumstances  set  out  in  para- 
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^^^^  graph  2  (5)  above,  the  land,  not  being,  and  not  admitting  of  being, 

mis  V,  London  constantly  and  effectually  drained  by  gravitation  into  the  outfall 

Oonnty  OonncQ.  sewer,  did    not  admit  of  being  drained   by  gravitation   into   an 

existing  sewer  of  the  respondents  within  the  meaning  of  section  122 

of  the  said  Act. 

(6)  That  the  informations  were  laid  and  the  proceedings  com- 
mertced  within  six  calendar  months  from  the  erection  of  the 
buildings,  and  therefore  within  the  time  prescribed. 

6.  I,  therefore,  convicted  the  appellant  in  each  of  the  said  ten  cases, 
and  adjudged  him  to  pay  a  penalty  of  jQ^  on  each  of  the  10  summonses, 
with  the  further  sum  of  ^^20  for  costs  in  respect  of  the  first 
summons. 

7.  The  question  upon  which  the  opinion  of  the  Court  is  desired  is 
whether  I,  upon  the  above  statement  of  facts,  came  to  a  correct 
decision  in  point  of  law,  and,  if  not,  what  should  be  done  in  the 
premises. 

The  following  are  the  material  provisions  of  the  London  Building 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.) : — 

Part  XL 

Section  122.  It  shall  not  be  lawful  for  any  person  upon  land  of  which  the  sur&ce 
is  below  the  level  of  Trinity  high-water  mark  and  which  is  so  situate  as  not  to  admit 
of  being  drained  by  gravitation  into  an  existing  sewer  of  the  Council  to  erect  any 
building  to  be  used  wholly  or  in  part  as  a  dwelling-house  or  to  adapt  any  building  to 
be  used  wholly  or  in  part  as  a  dwelling-house  except  with  the  permission  of  the 
Council  .... 

Part  XVI. 

Section  200.  Subject  to  the  provisions  of  this  Act  every  person  who  does  any  of  the 
things  specified  in  this  section  shall  be  deemed  to  have  committed  an  offence  against 
this  Act  and  shall  be  liable  upon  conviction  in  a  summary  manner  to  a  penalty  not 
exceeding  the  amount  hereafter  specified  in  connection  with  such  offence  and  to  a 
further  penalty  not  exceeding  the  amount  hereafter  stated  as  the  daily  penalty  in  con- 
nection with  such  offence  for  every  day  on  which  the  offence  is  continued  after  such 
conviction  (that  is  to  say) : — 

•  «**•* 

(9)  Every  person  who  erects  or  adapts  or  commences  to  erect  or  adapt  otherwise 
than  in  accordance  with  the  provisions  of  Part  XI.  of  this  Act  any  building  to  which 
Part  XI.  of  this  Act  relates  shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds  and  to  a  daily  penalty  not  exceeding  fifty  pounds  for  every  day  after  the  con- 
viction for  the  offence  on  which  the  building  continues  so  erected  or  adapted  without 
a  licence  or  on  which  default  is  made  in  obser\'ing  or  compljring  with  any  conditions 
of  a  licence  under  that  part  of  this  Act. 

The  Appellant  in  person.  The  question  is  whether  any  infringement 
of  section  122  of  the  London  Building  Act,  1894,  has  taken  place  by 
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the  erection  of  houses,  alleged  by  the  respondents  to  be  below  Trinity  _     ^^Q^ 
high-water  mark,  without  their  leave.     It  has  not  been  proved  that  the  Eliis  v.  London 
land  on  which  these  houses  are  built  is  so  situate  as  to  be  incapable  ^^^  Council. 
of  being  drained  by  gravitation.     On  the  contrary,  it  is  capable  of 
being  so  drained,  and  is  so  drained,  into  a  sewer  approved  by  the 
respondents,  namely,  the  Ransom  Road  sewer,  as  well  as  into  an  outfall 
sewer.    The  temporary  flooding  of  the  outfall  sewer,  which  may  on 
occasions  prevent  the  escape  of  water  and  sewage,  does  not  render 
diis  land  less  capable   of  being  drained    by  gravitation   within    the 
meaning  of  the   section.      It   was  never  intended  that    a    particular 
landowner  or  building  owner  shall  be  prevented  from  draining  into  an 
approved  sewer  because  now  and  then  in  the  course  of  the  year  the 
water  will  not  go  out. 

Moreover,  these  proceedings  are  out  of  time,  for  they  have  been 
taken  more  than  six  months  after  the  date  of  the  commencement  of 
the  buildings.  As  to  the  words  of  section  200  (9),  "  every  person  who 
erects  or  adapts  or  commences  to  erect  or  adapt,"  "  or "  is  there  a 
copulative,  and  not  a  disjunctive,  conjunction.  It  unites  and  does  not 
sever.  The  builder  must  commence  to  erect  before  he  does  erect: 
Metropolitan  Board  of  IVorks  v.  Lathey  (1884)  49  J.  P.  245. 

Avory^  K,C.y  and  Daldy  for  the  respondents.  Upon  the  point 
under  section  122  no  inference  must  be  drawn  in  the  appellant's 
fevour  by  reason  of  his  having  connected  his  drain  with  the  Ransom 
Road  sewer.  "  Admit  of  being  drained  by  gravitation  into  an  existing 
sewer  of  the  Council"  means,  in  section  122,  that  the  houses  and  land 
may  be  drained  all  the  year  round  into  the  sewer  as  it  exists  at  the 
time  when  the  houses  are  built,  not  that  they  can  sometimes  be  drained 
into  it  And  the  magistrate  finds  that  for  a  substantial  number  of  days 
in  the  year  none  of  the  appellant's  drainage  can  get  into  the  respondents* 
sewer.  Even  a  moderate  rainfall  is  apt  to  cause  this  state  of  things  as 
is  set  out  in  paragraph  11  (2)  of  the  case. 

Upon  the  point  that  the  proceedings  were  commenced  more  than  six 
months  from  the  commencement  of  the  buildings,  section  200  (9) 
does  not  bear  the  construction  the  appellant  endeavours  to  place  upon 
it:  Metropolitan  Board  of  Works  v.  Lathey  was  decided  upon  a 
different  statute. 


The  appellant  was  not  called  upon  to  reply. 


U)RD  Alverstone  C.J.  Upon  the  point  that  has  been  taken  that 
these  proceedings  were  too  late,  I  am  clearly  of  opinion  that  there  is  no 
ground  for  interfering  with  the  entertaining  of  the  case  by  the  learned 
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^^Q^  magistrate.  Section  200  (9)  says  that  the  person  who  "  erects  or  adapts 
Bllis  V.  London  or  commences  to  erect  or  adapt  otherwise  than  in  accordance  with  the 
Ooimty  Coimcil.  provisions  of  Part  XL  of  this  Act  any  building  to  which  Part  XI.  of  this 
Act  relates  shall  be  liable  to  a  penalty."  It  is  contended  that  because 
Mr.  Ellis  commenced  the  ten  houses  more  than  six  months  before  the 
laying  of  the  information,  although  they  were  not  completed  until  well 
within  the  six  months,  the  six  months  ran  from  their  commencement.  In 
my  opinion  that  would  give  no  effect  to  the  words  "  erects  or  adapts  "as 
distinguished  from  "  commences  to  erect  or  adapt."  The  object  of  what 
I  may  call  the  double  provision  is  obvious  :  it  may  be  necessary  to  wait 
until  the  houses  are  complete  in  order  to  see  whether  they  fall  within 
the  section  or  not.  On  the  other  hand,  there  may  be  a  case  in  which 
it  is  quite  clear  that  what  is  going  to  be  done  may  be  an  infraction  of 
the  section,  and  then  power  is  given  to  take  proceedings  as  soon  as 
work  of  that  character  is  commenced. 

On  the  other  point  of  the  case,  I  think  the  learned  magistrate  has 
gone  too  far,  that  is  10  say,  that  he  has  applied  a  test  which  is  not  laid 
down  by  section  122  of  the  statute.  Section  122  says  that  "it  shall 
not  be  lawful  for  any  person  upon  land  of  which  the  surface  is  below 
the  level  of  Trinity  high-water  mark  and  which  is  so  situate  as  not  to 
admit  of  being  drained  by  gravitation  into  an  existing  sewer  of  the 
Council  to  erect  any  building  to  be  used  wholly  or  in  part  as  a 
dweUing-house." 

Now  the  learned  magistrate  has  found  that  the  ten  houses  which  have 
been  erected  by  the  appellant,  are  on  land  of  which  the  surface  is 
below  the  level  of  Trinity  high-watermark,  and  that  therefore /n>»4y5K:i> 
the  section  applies,  and  that  they  are  also  intended  to  be  used  as 
dwelling-houses.  He  then  finds  facts  which  I  need  not  detail,  showing 
that  the  houses  are  on  a  level  which  admits  of  their  being  drained  by 
gravitation ;  it  is  not  disputed  that  if  there  were  no  special  construction 
or  special  use  of  the  sewer  in  Woolwich  Road  the  houses  could  be 
drained  by  gravitation  into  that  sewer.  Then  he  says  this  : — "  During 
the  greater  part  of  the  year  the  said  houses  admit  of  being  and  were 
drained  into  the  said  southern  outfall  sewer."  Therefore  that  the 
condition  of  the  houses  is  such  that  they  admit  of  being  drained  by 
gravitation  is  found,  because  they  could  not  admit  of  being  drained  in 
the  ordinary  sense  of  the  word  for  part  of  the  year  and  not  for  the  whole 
of  the  year.  But  he  finds  that  for  a  considerable  number  of  days  in  the 
year  the  drainage  of  the  land  will  not  pass  into  the  outfall  sewer.  Then 
he  goes  on  to  say  that  he  thinks  it  is  immaterial  as  to  why  it  would  not 
pass.  It  is  in  that  respect  that  I  think  he  has  applied  a  wrong 
construction  of  the  law,  because  the  fact  is  that  this  outfall  sewer  being 
very  heavily  charged  in  times  of  flood,  or  in  times  of  excessive  or  even 
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moderate  rainfall,  so  much  water  comes  down  the  sewer  that  the  flaps,        ^^o^ 

which  are  made  to  shut  with  the  pressure  of  the  water,  close  the  mouth  Ellis  v.  London 

of  the  Ransom  Road  sewer,  so  that  the  water  cannot  go  out  owing  to  County  OonnciL 

the  greater  pressure  of  water  in  the  main  outfall  sewer.     That  does  not 

show  that  the  house  is  one  so  situate  as  not  to  admit  of  being  drained 

by  gravitation.     What  it  does  show  is  that  on  those  particular  days  the 

sewer  is  so  used  by  the  London  County  Council  that  the  water  will  not 

go  out     In  my  opinion  it  never  was  intended  that  the  particular  house 

owner  or  land  owner  whose  houses  are  within  the  terms  of  the  section 

should  be  prevented  from  draining,  because  on  certain  days  of  the  year 

the  sewer  is  so  used  that  the  water  will  not  go  out.     In  this  respect  the 

question  of  the  level  of  the  houses  is  immaterial,  because  if  the  level  of 

the  houses  were  ten  feet  higher,  still  the  same  objection  would  apply, 

namely,  that  on  those  days  of  the  year  the  water  would  not  go  out  of  the 

sewer  because  it  would  be  headed  back  owing  to  the  pressure  of  the 

water  in  the  main  sewer. 

I  desire  to  say  that  no  point  is  raised  as  to  any  improper  connection 
of  the  drains  of  the  houses  with  the  Ransom  Road  sewer.  I  deal  with 
this  case  solely  upon  the  point  raised,  namely,  that  it  is  objected  by  the 
London  County  Council  that  because  the  water  in  the  Ransom  Road 
sewer  is  on  a  certain  number  of  days  in  the  year  headed  back  by  the 
water  in  the  outfall  sewer,  therefore  the  houses  were  not  capable 
of  being  drained  by  gravitation  into  the  existing  sewer.  I  think 
the  learned  magistrate  was  wrong  and  that,  therefore,  the  appeal  ought 
to  be  allow^ed. 

Lawraitce  J. — I  quite  agree. 

Kennedy  J. — I  also  entirely  agree. 

Appeal  allowed. 

Solicitor  for  the  respondents — W.  A.  Blaxland. 

R^orted  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-T^aw. 
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Uiflb  Court  of  3u6t(ce* 


^QQ^  KING'S    BBNCH    DIVISION. 

^0^'  16  DOVER  V.  PROSSER. 

Reerlstpatloii  of  electors— Ocoupatlon  qualiflcatlon— Dlsttncttoii  be- 
tween opdinapy  ocouiMttlon  and  oocuiMttlon  by  virtue  of  offloe  op 
8ervlce--SchoolniaBter. 

Upon  the  question  whether  a  claimant  who  enjoys  the  use  of  a 
dwelling-house  in  connection  with  a  post  as  officer  or  servant  held  by 
him  is  entitled  to  have  his  name  inserted  in  Division  L  of  the 
occupier^  list  as  the  full  occupier  of  the  dwelling-house^  or  in 
Division  II.  as  a  person  entitled  under  the  service  franchise^ 
the  test  is  whether  the  occupation  of  the  dwelling-house  is 
in  fact  necessary  for  the  performance  of  his  services,  or  whether  he  is 
permitted  but  not  required  to  occupy  it.  Accordingly  a  schoolmaster 
permitted  to  ocadpy  a  dwelling-house  adjoining  the  school  building,  but 
who  might  live  elseivhere,  so  long  as  he  attended  to  his  duties  in  the 
school  during  certain  hours  in  the  day,  is  entitled,  the  other  necessary 
conditions  being  fulfilled,  to  have  his  name  inserted  in  Division  I 

Case  stated  by  the  Revising  Barrister  for  the  Medway  Division  of 
the  county  of  Kent,  as  follows  : — 

The  appellant  duly  claimed  to  have  his  name  inserted  in  Division  I. 
of  the  list  of  voters  as  a  full  inhabitant  occupier,  and  not  only 
as  a  person  entitled  under  the  service  franchise  as  a  Parliamentary 
elector. 

The  name  of  the  appellant  appeared,  duly  qualified  and  registered, 
as  a  Parliamentary  elector  in  the  list  in  Division  II. 

One  John  Archard  by  his  agent  duly  objected  to  the  claim,  and 
maintained  that  the  appellant's  name  was  only  entitled  to  be  registered 
in  Division  II.  of  the  list. 

After  hearing  evidence  in  support  of  and  in  opposition  to  the  claim, 
the  Revising  Barrister  disallowed  the  same  and  found  as  facts  :  (i)  That 
the  house  occupied  by  the  appellant  was  occupied  by  him  in  virtue 
of  his  service  as  a  schoolmaster  and  not  otherwise ;  (2)  that  no  deduc- 
tion from  his  salary  was  made  in  consequence  of  his  residing  in  the 
house ;  and  (3)  that  if  a  new  schoolmaster  were  to  be  appointed  in  the 
stead  of  the  appellant,  he  would  presumably  be  entitled  to  reside  in 
the  house  then  occupied  by  the  appellant,  and  that  the  latter  would 
be  required  to  vacate  the  house.  The  Revising  Barrister  accordingly 
directed  that  the  claim  should  be  struck  out,  and  that  the  appellant's 
name  should  be  retained,  as  before,  only  in  Division  II.  of  the  list,  on 
the  ground  that  on  the  evidence  the  appellant's  claim  to  be  registered 
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as  a  full  inhabitant  occupier,  entitled  both  to  the  Parliamentary  and  to        ^^Q^ 
die  county  franchise,  was  bad  in  law.  Dover  zr.  Prosser. 

The  appellant's  agreement  of  employment  as  schoolmaster  was  as 
follows : — 

Memorandum  of  agreement  made  the  Eighth  day  of  March,  190T, 
between  George  Billing,  Charles  Reginald  Smith,  Frank  West,  and 
William  Cuthbert  Lewis,  managers  of  the  Piatt  St.  Mary's  National 
School,  at  Piatt,  in  the  county  of  Kent,  on  behalf  of  themselves  and 
their  successors  (all  of  whom  are  hereinafter  referred  to  as  the  Managers), 

of  the  one  part,  and  Arthur  John  Dover,  of ,  schoolmaster 

(herdnafter  called  the  teacher),  of  the  other  part,  whereby  it  is  agreed 
as  follows : — 

1.  The  teacher  shall  serve  as  schoolmaster  of  the  said  school  from 
the  13th  day  of  July,  1901,  and  shall  teach  the  scholars  and  conduct 
ihe  said  school  in  accordance  with  the  requirements  of  the  Committee 
of  H.M.  Privy  Council  on  Education,  and  in  accordance  with  the 
r^;ulatioDs  (if  any)  from  time  to  time  established  by  the  Managers,  and 
shall  teach  and  instruct  the  pupil  teachers  of  the  school  for  the  hours 
and  in  the  various  subjects  required  by  the  regulations  for  the  time 
being  of  the  said  Committee  of  H.M.  Privy  Council  on  Education, 
and  shall  give  such  religious  instruction  to  the  children  at  the  times 
appointed  on  week  days,  and  shall  also  instruct  the  pupil  teachers  in 
religious  knowledge  for  not  less  than  an  hour  every  week  if  so  requested 
by  the  clergyman  of  the  parish. 

2.  As  remuneration  for  the  services  of  the  teacher  the  Managers  shall 
pay  to  the  teacher  the  sum  of  ;£io5  per  annum  by  12  monthly  pay- 
ments on  the  last  day  of  each  month. 

And  also  half  the  pupil  teachers'  grant  earned  by  each  pupil  teacher, 
such  sum  to  be  paid  on  receipt  of  the  annual  Government  grant. 

And  also  shall  provide  a  house  and  garden  for  occupation  by  the 
teacher  and  his  family  with  efficient  drainage  and  good  water  supply, 
and  shall  keep  the  same  in  good  tenantable  repair  and  condition,  and 
shall  pay  all  rates,  taxes,  and  outgoings  in  respect  thereof,  and  shall  also 
provide  the  necessary  fuel  and  light  to  be  consumed  in  the  school- 
house. 

3.  On  the  termination  of  this  agreement,  the  Managers  shall  pay  to 
the  teacher  a  proportionate  share  of  the  teacher's  remuneration,  from 
whatever  source  derived,  calculated  down  to  the  date  of  such 
termination. 

4.  The  Managers,  in  the  management  of  the  said  school,  shall 
perform  and  do  with  due  diligence  all  acts  and  things  necessary  and 
proper  to  qualify  and  entitle  the  school  to  earn  and  the  Managers  to 
receive  all  grants  and  fees  which  the  school  may  be  competent  to 
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i^W.        earn  under  the  time  table  sanctioned  for  the  said  school   by  H.M. 
Dover  i/.Prosser.  Inspector. 

5.  The  trust  deeds,  charters,  bye-laws,  rules,  or  other  instruments 
deftning  the  foundation  and  governing  the  management  of  the  school, 
and  so  much  of  the  minutes  of  the  proceedings  of  the  Managers  as 
relate  to  the  appointment,  remuneration,  dismissal,  and  duties  of  the 
teacher,  shall  be  open  to  the  inspection  of  the  teacher  at  all  reasonable 
times,  and  he  shall  be  entitled  to  make  copies  thereof  or  extracts 
therefrom  without  charge. 

6.  The  holidays  of  the  said  school  shall  not  be  less  than  eight  weeks 
in  each  year. 

7.  This  agreement  may  be  terminated  after  three  calendar  months' 
previous  notice  in  writing  has  been  given  by  either  party  hereto  to  the 
other,  and  if  such  notice  be  given  by  the  Managers  it  shall  be  given  in 
accordance  with  a  resolution  passed  at  a  meeting  convened  by  notice 
sent  to  every  Manager  four  days  at  least  before  the  meeting,  stating  that 
the  termination  of  the  teacher's  agreement  will  form  part  of  the  business 
of  such  meeting ;  but  this  agreement  shall  not  be  terminated  by  the 
Managers  unless  the  cause  be  stated  to  the  teacher  in  writing,  and  such 
termination  shall  not  be  valid  if  the  cause  or  causes  assigned  relate  to 
the  performance  or  abstention  from  any  duties  other  than  those  connected 
with  the  subjects  named  on  the  time  table  of  the  school  or  with  the 
instruction  of  the  pupil  teachers. 

Provided  that  nothing  shall  prevent  the  termination  of  this  agreement 
in  the  event  of  the  archbishop  or  bishop  of  the  diocese  deciding  the 
teacher's  conduct  to  be  inconsistent  with,  or  detrimental  to  his  position 
as  a  teacher  in  a  Church  school. 

By  leave  of  the  Court  a  letter  signed  by  the  Chairman  of  the  Managers 
of  the  school  to  the  effect  that  the  appellant  was  not  required  to  live  in 
any  particular  house  was  taken  as  being  in  evidence. 

H,  Lynn  and  T.  A.  Organ  for  the  appellant.  No  part  of  the 
appellant's  duties  as  a  schoolmaster  was  performed  in  the  dwelling- 
house  in  which  he  resided,  but  the  fact  of  the  permission  to  reside  there 
was  considered  in  his  salary.  The  rooms  used  as  a  school  are  distinct 
from  the  dwelling-house,  although  they  form  part  of  the  same  structure. 
The  matter  turns  in  a  great  measure  upon  the  wording  of  the  Revising 
Barrister's  finding  in  the  case.  There  is  no  express  finding  that  the 
appellant  is  required  to  reside  in  any  particular  house ;  nor  is  this  the 
case  of  such  a  person  as  a  coachman  required  to  live  over  the  stables  as 
part  of  his  service.  The  last  paragraph  of  the  judgment  of  Wills  J.  in 
Marshy.  JEsUourf  (iSSg)  24  Q.  B.  D.  147;  59  L  J.  Q.  B.  100,  is 
singularly  in  point  here,  and  shows  the  essential  differences  between  a 
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requirement  to  live  in  a  particular  place  for  the  performance  of  duties 
and  a  p)ennission  to  live  there  as  a  reward  for  services,  but  without  any  Dover  z/.Prosser. 
requirement.  Hughes  v.  Chatham  Overseers  (1843)  5  M.  &  Gr.  54  ; 
13  L.  J.  C.  P.  44,  is  to  the  same  effect.  M" Clean  v.  Prichard  (1887) 
20  Q.  B.  D.  285,  is  somewhat  against  this  proposition,  but  is  distinguish- 
able from  the  present  case.  Here  there  is  no  compulsion  whatever  upon 
the  appellant  to  reside  in  this  particular  house  ;  he  can  live  fifty  miles 
away  so  long  as  he  is  in  the  school  from  9  a.m.  to  4  p.m. 

\Petersfield  Petition  (1874)  2  O'M.  &  H.  94,  and  Smith  v.  Seghill 
Overseers  (1875)  L.  R.  10  Q.  B.  422;  44  L.  J.  M.  C.  114,  were  also 
referred  to.] 

No  counsel  appeared  for  the  respondent. 

Lord  Alverstone  C.J.  In  this  case  we  are  of  opinion  that  the 
a{^}eal  must  be  allowed.  The  governing  test  in  such  cases  as  this, 
is  whether  or  not  the  occupier  of  the  particular  house  and  premises  which 
the  person  claiming  to  be  a  voter  did  in  fact  occupy  was  necessary  for 
the  perfonnance  of  his  services,  or  whether  he  was  permitted  but  not 
required  to  occupy  them.  That  where  there  is  a  mere  permission,  but 
not  a  requirement,  or  obligation  to  reside  in  a  particular  house,  the 
occupier  is  not  precluded  from  claiming  to  be  placed  as  a  voter  on 
Division  I.,  follows  from  the  judgment  of  Wills  J.  in  Marsh  v.  Estcourt 
(1889)24  Q.  B.  D.  147;  59  L.  J.  Q.  B.  100,  where  he  says  at  p.  151  of 
the  Law  Reports : — "  In  the  case  referred  to  by  the  learned  counsel 
for  the  respondent  the  occupation  was  admitted  to  be  occupation  by 
virtue  of  service.  Here  the  labourers  were  not  required  to  reside  in  the 
cottages,  but  were  allowed  to  reside  in  them  as  a  privilege.  It  would 
be  an  abuse  of  language  to  call  residence  under  such  conditions 
occupation  by  virtue  of  service."     That  I  think  goes  far  enough. 

In  the  same  way  Mellor  J.  in  the  Petersfield  case  (1874)  2  O'M. 
and  H.  94,  at  p.  98,  instances  the  case  of  a  gamekeeper  who  had  such 
and  such  weekly  wages  and  a  cottage  situate  in  the  midst  of  his 
master's  preserves  which  he  occupied  for  the  very  purpose  of  his  duties 
as  a  gamekeeper ;  in  such  a  case  the  keeper  would  not  occupy  as  a  tenant 
but  in  fulfilment  of  the  requirements  of  his  duties.  I  draw  attention  to 
these  decisions  because  it  is  clear  there  are  two  classes  of  cases,  and  the 
question  now  before  us  is  within  which  category  the  present  claim  falls. 
The  Revising  Barrister  has  not  stated  as  a  fact  that  the  appellant 
might  reside  elsewhere,  but  I  think  he  has  stated  it  sufficiently  to  allow 
sudi  a  fact  to  be  implied,  because  he  says  in  the  finding  No.  3  :  "  If  a 
new  schoolmaster  were  to  be  appointed  in  the  stead  of  the  appellant  he 
would  presumably  be  entitled  to  reside  in  the  house  then  occupied  by 
the  appellant." 
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^^^^  Supposing    the    appellant    found    the    rooms   too    small    for   his 

Dover  v,  Prosser.  accommodation,  there  is  nothing  in  the  agreement  to  compel  him  to 
reside  in  them,  nor  anything  compelling  him,  as  schoolmaster,  to  reside 
in  that  particular  house.  I  am  of  opinion,  therefore,  that  the  Revising 
Barrister  did  not  mean  to  find  as  a  fact  that  the  appellant  was  required 
to  reside  in  the  particular  house,  or  that  his  duties  as  schoolmaster 
required  him  to  do  so,  or  necessitated  such  residence. 

Under  these  circumstances  the  case  falls  within  the  authority  of 
Marsh  v.  Estcourt  and  others  of  that  character,  and  the  appellant  is 
entitled  to  the  vote,  and  therefore  entitled  to  have  his  name  inserted  in 
Division  I.  as  a  full  inhabitant  occupier. 

Kennedy  J.     I  agree. 

Darling  J.     I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant — Baker  and  Nairne. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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LONDON  COUNTY  COUNCIL  u.  SOUTH  METROPOLITAN  GAS  CO.  Dec,  7,  8. 

■•fcpopolto— CHls— Testlnar  on  Sundays— **  Daily '*—Rl£rht  of  County 
CkNinoll  to  sue— Oasllffht  and  Coke  and  othep  Oas  Companies 
Acts  Amendment  Aot,  1880  (48  dc  44  Viet.  o.  olxxxL),  ss.  7,  9,  15. 

The  London  County  Coi4ncil^  as  successors  of  the  Metropolitan 
Board  of  Works ^  were  empotvered  by  a  series  of  Acts  of  Parliament^ 
commencing  in  1869,  ^^  appoint  gas  examiners  to  make  ^^  daily '^ 
testings  of  the  defendant  company's  gas  in  respect  of  illuminating 
power  and  purity.  There  was  no  express  exclusion  of  or  reference 
to  Sundays  in  any  one  of  the  Acts,  but  it  appeared  that  throughout 
the  period  from  1869  to  1  go ^,  when  the  London  County  Council 
first  claimed  the  right  to  test  on  Sunday s^  the  practice  had  been  to 
test  on  week  days  only. 

Held,  that  the  primi  facie  meaning  of  "  daily  "  is  **  every  day  of 
the  week^^  and  that  no  artificial  meaning  for  the  word  had  in 
the  circumstances  of  this  case  been  created  by  the  practice  which  had 
hitherto  obtained. 

Yewens  v,  Noakes  (1880),  50  L.  J.  Q.  B.  132,  distinguished. 

Held  also,  that  an  action  lay  by  the  London  County  Council  as 
plaintiffs  to  enforce  the  right  of  the  gas  examiners  to  test  on  Sundays, 

Decision  of  Joyct  J.,  1903,  2  Ch.  532  ;  i  L.  G.  R.  501 ;  72  L.  J. 
Ch.  536,  affirmed. 

Appeal  by  the  defendant  Company  against  a  decision  of  Joyce  J., 
iqxwted  1  L.  G.  R.  501. 

The  action  was  brought  by  the  London  County  Council  clsdming 
a  declaration  that  the  gas  examiners  appointed  by  them  imder  the 
powers  vested  in  them  by  the  South  Metropolitan  Gaslight  and 
Coke  Company's  Act,  1876  (39  &  40  Vict.  c.  ccxxix.),  and  the  Local 
Government  Act,  1888,  were  entitled  at  each  appointed  testing  place 
to  make  daily  (including  Sundays)  such  number  of  tests  as  the  gas 
referees  had  prescribed  or  should  prescribe  for  ascertaining  whether 
during  the  whole  of  each  day  the  illuminating  power  and  purity  of 
the  gas  supplied  at  such  testing  place  by  the  defendant  Company 
were  such  as  were  respectively  prescribed  under  the  special  Acts  of 
the  defendant  Company. 

The  defendant  Company,  which  was  originally  formed  in  1834, 
had  carried  on  its  business  under  a  series  of  Acts  of  Parliament,  the 
material  sections  of  which  (some  now  repealed)  are  as  follows: — 

The  South  Metropolitan  Gaslight  and  Coke  Company's  Act, 
1869  (32  &  33  Vict  c.  cxxx.),  s.  3,  defines  "  day  "  to  mean  (except 
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^^^'        in  that  section)  "  twenty-four  hours,  reckoned  from  nine  o'clock   in 

London  County    the  forenoon  of  one  day  to  nine  o'clock  in  the  forenoon  of  the  next 

M^  rtM°^**^  following  day,  so  much  of  each  day  as  is  before  nine  o'clock  in  the 

^(^  forenoon  being  reckoned  as  part  of  the  immediately  preceding  day 

of  the  month  or  week." 

Section  15,  also  still  not  repealed,  provides:  "The  Board  of  Trade 
shaJl,  as  soon  as  may  be  after  the  passing  of  this  Act,  appoint  three 
competent  and  impartial  persons,  one  at  least  of  them  having  prac- 
tical knowledge  and  experience  in  the  manufacture  and  supply  of 
gas,  who  shall  be  called  the  gas  referees  (and  who  are  in  this  Act 
referred  to  as  the  referees),  and  in  case  of  a  vacancy  happening 
among  them  by  death,  resignation,  or  otherwise,  shall  appoint  a 
competent  and  impartial  person  to  fill  the  vacancy,  one  at  least  of 
the  three  being  always  qualified  as  aforesaid." 

Section  30  provides  for  the  appointment  of  gas  examiners  by  the 
Metropolitan  Board  of  Works,  now  the  London  County  Council. 

The  following  sections  of  the  same  Act,  though  repealed  by  the 
Act  of  1880,  were  material  to  the  question  in  the  case: — 

Section  32  :  "A  gas  examiner  shall  at  each  testing  place  test  daily 
the  illuminating  power  and  purity  of  the  gas  supplied  by  the  Company, 
and  in  the  event  of  the  same  being  ascertained  to  be  defective  in 
either  particular  he  shall  forthwith  give  notice  thereof  to  the 
Company." 

Section  33 :  "  There  shall  be  testings  of  illuminating  power  made 
three  times  at  least  each  day,  and  at  intervals  of  not  less  than  one 
hour,  between  the  hours  of  five  o'clock  and  ten  o'clock  in  the  after- 
noon in  the  months  of  October  to  March,  both  inclusive,  and  between 
the  hours  of  eight  o'clock  and  eleven  o'clock  in  the  afternoon  in  the 
months  of  April  to  September,  both  inclusive,  and  nothing  in  this 
Act  shall  authorise  the  referees  to  prescribe  fewer  testings  than  those 
directed  by  this  section." 

Section  36 :  "  Each  gas  examiner  shaJl  on  each  day  make  and 
deliver  a  report  of  the  result  of  the  testings  conducted  by  him  on 
the  immediately  preceding  day  to  the  Metropolitan  Board  of  Works, 
and  to  the  chief  gas  examiner  and  to  the  Company,  and  the  books 
kept  by  a  gas  examiner  for  recording  the  results  of  the  testings  by 
him  shall  be  open  at  all  reasonable  times  to  the  inspection  of  the 
Company  without  payment." 

Section  55 :  "  If  on  any  day  the  gas  supplied  by  the  Company 
from  any  station  is  of  less  illuminating  power  than  it  ought  to  be 
under  this  Act,  the  Company  shall  forfeit  a  sum  equal  to  the  value  of 
the  defective  power,  estimated  at  the  rate  of  twenty  shillings  for  every 
half-candle  of  defective  power,  on  every  one  hundred  thousand  cubic 
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feet  or  any  fracticmal  part  less  than  one  hundred  thousand  cubic  feet        ^^^^ 

of  gas,  whether  cannel  or  common,  respectively  delivered  from  the  London  Omnty 
station  on  the  day  of  default"  '  Mta^f  rtan^"*^ 

Section  56 :  "  If  on  any  day  the  gas   supplied  by  the   Company  q^  oJ; 
from  any  station  is  of  less  purity  than  it  ought  to  be  imder  this  Act, 
the  Company  shall  forfeit  a  sum  not  exceeding  fifty  pounds  for  each 
stadon  in  respect  of  which  they  are  so  in  default." 

Similar  provisions  with  the  use  of  the  words  "  daily  "  and  "  each 
day"  were  contained  in  sections  41,  44,  and  49  of  the  South  Metro- 
politan Gaslight  and  Coke  Company's  Act,  1876  (39  &  40  Vict, 
c  ccxxix.). 

The  Gaslight  and  Coke  and  other  Gas  Companies  Acts  Amendment 
Act,  1880  (43  &  44  Vict.  c.  clxxxi.),  contains  the  following  material 
provisions : — 

Section  7 :  "  A  gas  examiner  shall  at  each  testing  pla^^e  make 
daily  such  number  of  tests  as  the  gas  referees  may  prescribe  for 
ascertaining  whether  during  the  whole  of  each  day  the  illuminating 
power  and  purity  of  the  gas  supplied  at  such  testing  place  by  the 
Company  are  such  as  are  respectively  prescribed  under  the  special 
Act  Provided  that  the  tests  for  illuminating  power  shall  be  taken 
at  intervals  of  not  less  than  one  hour. 

"And  in  the  event  of  the  gas  being  ascertained  to  be  defective 
in  any  such  particular,  such  examiner  shall  forthwith  give  notice 
thereof  to  the  Company." 

Section  9 :  "  The  average  of  all  the  testings  at  any  testing  place 
on  any  day  of  the  piurity  of  the  gas  supplied  by  the  Company  at 
such  testing  place  shall  be  deemed  to  represent  the  purity  of  such 
gas  on  that  day  at  such  testing  place. 

"Provided  always,  that  if  on  any  one  day  the  gas  supplied  by 
the  Company  at  such  testing  place  is  of  less  purity  than  it  ought 
to  be  under  the  special  Act,  the  average  of  all  the  testings  made 
at  such  testing  place  on  that  day  and  on  the  preceding  and  on  the 
following  day  shall  be  deemed  to  represent  the  purity  of  such  gas 
on  such  one  day  at  such  testing  place." 

Section  15 :  "  If  on  any  one  day  the  gas  supplied  by  the  Company 
at  any  testing  place  is  of  less  purity  than  it  ought  to  be  the  Company 
shall  forfeit  a  sum  not  exceeding  fifty  pounds  for  each  occasion  on 
which  they  are  so  in  default 

"Provided  always,  that  the  controlling  authority  of  any  testing 
place  having  recovered  one  forfeiture  in  respect  of  excess  of  impurity 
in  the  gas  supplied  by  the  Company  at  one  testing  place  on  any 
day  shall  not  be  entitled  to  any  further  forfeiture  in  respect  of  excess 
of  impurity  in  the  gas  supplied  by  the  Company  at  any  other  testing 
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place  of  such  controlling  authority  on  the  same  day;  and  provided 

London  County    also,  that  the  average  of  the  testings  made  at  such  testing  place  on 

Council  V.  South  that  day  and  on  the  preceding  and  on  the  following  day  shall  be 

q^^'qJ*  deemed  to  represent  the  purity  of  such  gas  on  such  one  day  at  such 

testing  plLce." 

It  appeared  that  throughout  the  whole  period  from  1869  no  testing 
had  ever  been  made  by  either  the  Metropolitan  Board  of  Works  or 
their  successors,  the  plaintiffs,  on  a  Sunday.  The  plaintiffs  now 
desired  to  test  on  Sundays,  and  the  defendant  Company  denied  their 
right  to  do  so. 

Joyce  J.  decided  in  the  plaintiffs'  favour,  and  made  a  declaratiorr 
accordingly;  see  i  L.  G.  R.  501. 

The  defendant  Company  appealed. 

Upon  the  opening  of  the  appeal  two  points  were  raised  which 
were  not  taken  in  the  Court  below,  in  addition  to  the  question  of 
the  meaning  of  the  word  "  daily,"  namely,  first,  that  a  new  obligaticMi 
or  duty  had  been  created  by  statute  and  a  penalty  imposed  for  a 
breach  of  it,  and  that  therefore  the  penalty  was  the  only  remedy, 
and  the  plaintiffs  were  not  entitled  to  enforce  the  discharge  of  the 
duty  by  means  of  an  action,  and  that  the  Court  had  no  jurisdiction 
to  entertain  the  action;  secondly,  that,  if  an  action  could  be  main- 
tained, the  London  County  Council  were  not  the  proper  plaintiffsL 
The  action  was  brought  to  enforce  the  performance  of  a  public 
duty,  and  in  such  a  case  the  Attorney-General  was  the  proper 
plaintiff. 

On  the  first  of  these  new  points  counsel  for  the  appellants  referred 
to  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  which,  by 
section  i,  is  to  be  construed  together  with  the  Gasworks  Clauses 
Act,  1847,  as  one  Act,  and  by  section  34  provides :  "  The  undertakers 
shall  give  to  the  gas  examiner  and  to  his  assistants,  and  to  every 
local  authority  within  the  limits  of  the  special  Act,  and  their  agents, 
access  to  the  testing  place,  and  shall  aflford  all  facilities  for  the 
proper  execution  of  this  Act;  and  in  case  the  undertakers 
make  default  in  complying  with  any  of  the  provisions  of 
this  section  they  shall  for  every  s-uch  default  be  liable 
to  a  penalty  not  exceeding  five  pounds  to  the  local  authority 
or  to  the  persons  making  the  application " ;  and  counsel  for  the 
respondents  relied  on  the  Metropolis  Gas  Act,  i860  (23  &  24  Vict 
c.  125),  which  by  section  2  incorporates  the  Gasworks  Clauses  Act, 
1847,  ^^^  by  section  3  applies  to  the  defendant  Company,  and  by 
section  55  provides :  "  Provided,  that  no  special  remedy  or  provision 
for  giving  relief  to  any  person  given  by  this  Act  shall  prejudice  or 
diminish  the  general  jurisdiction  of  any  of  Her  Majesty's  Superior 
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Comts  of  Law  or  Equity  over  or  with  respect  to  the  acts  or  defaults 

in  respect  of  which  the  special  remedies  or  provisions  are  so  given."  Londwi  Oonnty 

In  reference  to  the  second  of  these  new  points  counsel  for  the  j?^  rt^^^ 
respondents  referred  to  a  number  of  sections  in  the  Act  of   1880,  flasoT 
which  it  is  unnecessary  to  set  out  in  detail,   as   showing  that  the 
Metropolitan  Board  of  Works,  and  now  the  London  County  Council 
as  their  successors,  were  entrusted  with   the  complete  control   and 
management  of  the  testings  and  testing  stations.  ^    , 

Warmingtofty  K,C,,  Lard  Robert  Cecily  K.C,  (Z.  Rostron  with 
them),  for  the  appellant.  The  points  taken  by  the  appellants  are — 
(i)That  on  the  true  construction  of  section  7  of  the  Gaslight  and  Coke 
and  other  Gas  Companies  Acts  Amendment  Act,  1880,  the  word  "  daily  " 
means  on  working  days,  and  does  not  include  Sundays;  (2)  that  the 
Court  has  no  jurisdiction  to  deal  with  the  case,  as  the  action  is 
brought  to  restrain  interference  with  the  gas  examiners'  right  of 
access  to  testing  places,  such  right  being  conferred  by  section  34  of  the 
Gasworks  Clauses  Act,  187 1,  which  prescribes  a  penalty  recoverable 
before  the  magistrate  for  its  infringement ;  (3)  that  the  County  Council 
hare  no  cause  of  action,  as  the  gas  examiners,  whose  rights  alcxie 
are  alleged  to  be  infringed,  are  not  their  servants  or  their  agents. 
Section  7  of  the  Act  of  1880  is  substantially  a  re-enactment  of 
section  41  of  the  South  Metropolitan  Gaslight  and  Coke  Company's 
Act,  1876,  which  was  substantially  a  re-enactment  of  section  33  of 
the  same  Company's  Act  of  1869.  Therefore  "daily"  testing  has 
been  imperative  by  statute  ever  since  1869,  but  until  the  autumn  of 
1902  it  has  been  the  universal  practice  of  the  gas  examiners  to  test 
on  every  week  day,  but  never  on  Sundays  or  Bank  Holidays.  Sunday 
has  been  regarded  as  a  dies  non.  This  fact  is  admitted,  and  the 
only  possible  explanation  is  that  in  practice  the  word  "  daily "  in 
these  Acts  has  acquired  the  meaning  of  "on  working  days "  only. 
Under  those  circumstances  the  principles  laid  down  by  Lord 
Macnaghten  in  Commissioners  for  Special  Purposes  of  Income  Tax 
V.  Femsel,  1891,  A.  C.  531,  at  p.  591 ;  61  L.  J.  Q.  B.  265,  and 
Theager  L.J.  in  Yewens  v.  Noakes  (1880)  50  L.  J.  Q.  B.  132,  at 
P  i35i  viz.,  that  when  Parliament  in  an  Act  which  repeals  and 
redacts  a  prior  Act  in  pari  materia  uses  an  expression  which  in 
the  prior  Act  has  in  practice  acquired  a  particular  meaning,  they 
must  be  assumed  to  use  that  word  in  its  received  meaning,  should  be 
applied  to  this  case,  and  the  word  "  daily  "  in  the  Act  of  1880  should 
be  construed  according  to  the  meaning  which  had  in  practice  been 
given  to  it  in  the  earlier  Acts.  The  policy  of  the  Legislature  is 
against  ordering  labour  on  Sundays:  see  the  Sunday  Observance 
Act,  1677  (29  Car.  11.  c.  7).     The  plsdntiflFs'  claim  involves  "  Sabbath- 
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^^08*  breaking  "  :  4  Blackstone's  Commentaries,  p.  63.  The  Civil  Procedure 
London  County  Act,  1833  (3  &  4  Will.  IV.  c.  42),  s.  43,  expressly  excludes  Sundays. 
Ooancii  v.  South  Xhe  construction  contended  for  by  the  appellants  has  been  adopted 
Gas  cS?  ^y  ^^®  Company,  the  Metropolitan  Board  of  Works,  and  in  a  metro- 

politan police-court.     It  is  conceded  that  the  prima  facie  meaning 
of  the  word  "  daily  "  is  to  include  Sundays,  but  a  word  in  a  statute 
may  by  the  force  of  surrounding  circumstances  be  construed  in  some 
other  than  its  prima  facie  meaning :  see  remarks  of  Turner  L.J.  in 
Hawkins  v.  Gather  cole  (1855)  6  De  G.  M.  &  G.  i ;  24  L.  J.  Ch.  332. 
The  expression  "  daily  "  is  not  one  that  admits  of  only  one  inter- 
pretation.    It  may  mean  "  on  working  days,"  as  in  "  Daily   News," 
"  Daily  Cause  List."     If  it  was  intended  to  include  Sundays,   words 
would  be  put  in  to  that  effect.     It  is  conceded  that  the  Company 
supply  gas  on  Sundays  as  on  week  days,  and  that  the  consumer  is 
as  much  entitled  to  good  gas  then  as  on  any  other  day.     But   in 
point  of  fact  the  greater  part  of  the  gas  supplied  on  Sunday  is  made 
in  the  week,  and  is  subject  to  the  week  day  tests,  and  the  public 
have  gone  without  Sunday  testing  for  34  years  without  complaint 
The  second  point  was  not  taken  below,  but  the  Court  are  bound 
to  regard  a  question  of  jurisdiction  whenever  taken :  Barraclough  v. 
BrowHy   1897,  A.  C.  615;  66  L.  J.   Q.  B.  672.     In  that  case  the 
House  of  Lords  would  not  even  make  a  declaration.     Section  34  of 
the  Gasworks  Clauses  Act,  187 1,  gives  the  gas  examiners  a  right  of 
access  to  the  testing  places,  and  makes  the  undertakers  liable  to  a 
penalty  of  jQ^  for  interfering  with  this  right.     This  Act  applies  to 
the  South  Metropolitan  Gas  Company;   Commercial  Gas   Company 
V.  Scott  (1875)  L.  R.  10  Q.  B.  400;  44  L.  J.  M.   C.    171;  South 
Metropolitan  Gas  Company  v.  Noakes  (1889)  61  L.  T.  556;  Dudley 
Gas  Company  v.    Warmington  (1881)  50  L.   J.   M.   C.   69,  and  by 
sections  2  and  4  of  the  Act  of  1880  that  Act  and  all  the  previous 
Acts  applying  to  the  Company  are  to  be  construed  together  as  one  Act. 
Therefore  section  34  of  the  Act  of  187 1  applies  to  the  testing  carried 
on  under  the  Act  of  1880,  and  according  to  the  well-known  principle 
of  Devonport  Corporation  v.  Tozer,  1903,  i  Ch.  759;  i  L.  G.  R.  421 ; 
72  L.  J.  Ch.  411,  and  Institute  of  Patent  Agents  v.  Lockwoody  1894, 
A.  C.  347;  63  L.  J.  P.  C.  74,  the  only  remedy  open  to  the  County 
Council  is  to  sue  for  the  penalty  given  by  section  34  of  the  Act  of 
1 87 1,  and  the  High  Court  has  no  jurisdiction  to  grant  relief,  or  even 
to  make  a  declaration:  Barraclough  v.  Brown  (supra).     The  eflFect 
of  the  incorporation  of  Acts  has  been  discussed  in  Attorney-General  v, 
Leeds  Corporation  (1870)  L.  R.  5  Ch.  583 ;  39  L.  J.  Ch.  711 ;  Attorney- 
General  V.  Great  Eastern  Railway  (1873)  L.  R.  6  H.  L.  367;  and 
Canada  Southern  Railway  v.  International  Bridge  Company  (1883) 
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8  App.  Cas.  723.     Thirdly,  this  action  is  brought  solely  to  protect  the 
rights  of  the  gas  examiners.     The  gas  examiners,  though  appointed  London  County 
and  paid  by  the  London  County  Council,  take  their  orders  from  the  ^^  yl^^^^ 
gas  referees  and  the  statute  itself:  see  Acts  of  1876  and  1880.     They  ^  ^^ 
are,  therefore,  not  the  servants  or  the  agents  of  the  London  County 
Council,  and  the  latter  have  no  cause  of  action,   as  the  Attorney- 
General  alone  can  sue  for  the  protection  of  public  rights. 

Hughes,  K.C.,  and  T.  T.  Met  hold  for  the  respondents.  The 
obligation  to  supply  and  the  obligation  to  test  must  be  co-extensive. 
X^Iect  to  enforce  does  not  take  away  a  right.  The  Act  of  1880  is 
a  legislative  order  to  the  London  County  Council  as  to  their  duty 
of  testing.  In  the  absence  of  express  provision  to  the  contrar}„ 
Sunday  is  to  be  regarded  as  the  same  as  any  other  day  of  the  week  : 
Ttacock  v.  2 he  Queen  (1858)  4  C.  B.  (N.  S.)  264;  27  L.  J.  C.  P.  224, 
per  Byles  J.;  Rawlins  v.  West  Derby  Overseers  (1846)  2  C.  B.  72; 
15  L  J.  C.  P.  70;  Ex  parte  Simpkin  (1859)  2  E.  &  E.  392; 
29  L  J.  M.  C.  23;  C alder  and  Hebble  Navigation  v.  Pilling  (1845) 

14  M.  &  W.  76;    14  L.  J.  Ex.  223.     The  purity  test  takes  about 

15  hours  to  carry  out,  and  must  be  commenced  between  9  a.m. 
and  5.30  pm.  so  as  not  to  extend  over  more  than  one  day  as  defined  by 
section  3  of  the  Company's  Act  of  1869.  There  is  no  ground  in 
this  Act  to  suggest  that  "  daily  "  does  not  include  Sundays. 

As  to  the  jurisdiction,  there  is  an  obligation  imposed  without  a 
penalt)*  by  the  Gas  Company's  Act  of  1869,  and  the  imposition  of 
a  penalty  by  the  later  Act  of  1871  does  not  take  away  the  right  of 
action  already  existing.  The  three  classes  of  cases  in  which  a  liability 
may  be  established  by  statute  are  pointed  out  in  Wolverhampton 
New  Waterworks  Company  v.  Hawkesford  (1859)  6  C.  B.  (N.  S.)  336, 
356;  28  L.  J.  C.  P.  242,  246.  The  penalties  imposed  by  sections  55  'A 
and  56  of  the  Act  of  1869  do  not  apply  to  the  refusal  of  access  to 
the  testing  stations.  The  control  and  management  of  the  testing 
stations  were  vested  in  the  Metropolitan  Board  of  Works.  Further, 
whatever  force  there  might  otherwise  be  in  the  second  point  is 
entirely  taken  away  by  section  55  of  the  Act  of  i860,  which  is  as 
applicable  to  this  Company  as  is  section  34  of  the  Act  of  1871: 
Commercial  Gas  Company  v.  Scott  (1875)  L.  R.  10  Q.  B.  400; 
44L.  J.  M.  C.  171. 

As  to  the  third  point,  the  London  County  Coimcil  have  the  control 
of  the  testing.  As  the  controlling  authority,  it  is  their  duty  to  see 
that  the  examiners  do  what  is  necessary,  and  the  only  way  is  to  ensure 
that  the  examiners  have  proper  access  to  the  testing  stations  at  all 
convenient  times.  Otherwise  the  Act  becomes  a  dead  letter.  It  is 
not  for  the  London  County  Council  to  say  in  what  way  the  tests  are 
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^^Q^'       to  be  carried  out,  but  subject  to  that  the  examiners  are  under  their 

London Ooimty    control:  seethe  Act  of  1880,  ss.  2,  5,  6,  10,  11,  12,  13,  14,  15,  and  16. 

Council  t/^uth      Warminglon,  K.C,  in  reply,  admitted  that  the  second  point  taken 

Gas  (k  ^'^^  ^^^  appellants  could  not  be  sustained  in  the  face  of  section  55 

of  the  Act  of  i860. 

Vaughan  Williams  L.J.  On  this  appeal  we  have  nothing  to  do 
with  the  question  whether  the  practice  of  having  no  tests  on  Sundays 
is  a  convenient  practice  or  a  practice  which  is  advantageous  to  the 
public.  That  is  not  the  question  for  us.  The  practice  of  having 
no  tests  on  Sundays  has  existed  for  a  long  time,  but  that  is  no  reason 
why  the  Court  should  depart  from  the  plain  construction  of  the  Act 
of  Parliament,  unless  the  practice  had  been  of  such  a  nature  that  the 
Court  ought  to  impute  to  the  Legislature  the  knowledge  of  it  when 
it  passed  the  subsequent  Act  which  has  been  referred  to.  In  my 
judgment  the  present  case  is  not  such  a  case.  All  the  Court  has 
now  to  do  is  to  construe  section  7  of  the  Act  of  1880.  Now  I 
cannot  doubt  that,  according  to  their  natural  and  their  prima  facie 
meaning,  the  words  "  make  daily  such  number  of  tests  "  mean  making 
tests  every  day  inclusive  of  Sunday.  I  am  not  at  all  saying  that 
one  might  not  have  an  Act  of  Parliament  in  which  these  words 
were  used  and  yet  might  admit  of  being  differently  construed,  either 
by  reason  of  the  subject  matter  of  the  Act  itself  or  by  reason  of 
the  contents  of  the  Act  taken  as  a  whole.  But  that  is  not  the  case 
here.  Both  under  the  general  Act,  the  Gasworks  Clauses  Act,  1847, 
and  under  subsequent  Acts,  including  the  Company's  special  Act 
of  1880,  the  obligation  to  supply  gas  oi  the  proper  illuminating  power 
and  proper  purity  is  a  continuing  obligation  which  has  to  be  per- 
formed every  day  in  the  week ;  and  in  the  nature  of  things  there  is 
just  as  much  necessity  for  having  the  illuminating  power  and  quality 
of  the  gas  tested  upon  a  Sunday  as  on  any  other  day.  Under  those 
circumstances,  having  regard  to  this  continuing  nature  of  the  obliga- 
tion on  every  day,  including  Sundays,  I  cannot  doubt  that  the  words 
to  "  make  daily  such  number  of  tests,"  and  so  on,  are  words  which 
apply  to  Sundays  as  well  as  to  any  other  day  of  the  week. 

That  being  so,  the  only  question  is  whether  the  Court  ought  to 
construe  those  words  differently  by  reason  of  the  practice  which  has 
in  fact  been  maintained  all  these  years  since,  at  all  events,  1869,  and 
it  may  be,  for  aught  I  know,  since  1847.  Cases  have  been  cited  to 
show  that  sometimes  you  are  not  only  entitled,  but  bound,  where  you 
find  an  Act  of  Parliament  passed  with  reference  to  a  matter  upon 
which  there  has  been  a  succession  of  Acts  running  upon  the  same 
lines,  to  take  into  consideration  the  previous  practice  under  those 
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Acts.    The  strongest  case,  probably,  of  this  sort  is  Yewens  v.  Noakes  _  J?^ 

(1880)  50  L.  J.  Q.  B.  132,  on  appeal  from  the  Exchequer  Division.  London  County 
In  that  case  there  was  living  in  a  house  not  only  the  caretaker  0^^«il g-Sonth 
himself,  but  also  his  wife  and  family,  and  the  question  being  whether  ^^  ^^ 
that  occupation  came  within  the  exemption  from  inhabited  house 
dut}'  in  the  Customs  and  Inland  Revenue  Act,  1869  (32  &  33  Vict 
c.  14,  s.  11),  Thesiger  L.J.  said,  "Whilst  it  is  true  that  we  ought  not 
to  construe  an  Act  itself  by  looking  at  the  practice  which  has  taken 
place  in  carrying  the  Act  out,  it  is  equally  true  that  we  are  entitled 
to  construe  a  subsequent  Act  not  only  with  regard  to  the  actual 
words  used,  but  also  to  the  practice  which  had  grown  up  and  existed 
at  the  time  the  subsequent  Act  was  passed"  That,  no  doubt,  is  a 
strong  authority  for  saying  that  such  practice  may,  in  a  case  like 
that  which  Thesiger  L.J.  is  describing,  be  taken  into  consideration 
in  construing  an  Act  of  Parliament,  and  I  do  not  propose  to  depart 
from  that  proposition  or  to  whittle  it  down  in  any  degree.  But  what 
does  the  Lord  Justice  mean?  Does  he  mean  every  practice  by 
persons  who  had  a  statutory  duty  thrown  upon  them,  and  who  for 
a  considerable  number  of  years,  or  a  long  period,  have  neglected  to 
perform  that  which,  according  to  the  natural  construction  of  the 
words,  would  be  their  duty  ?  I  think  not.  I  do  not  think  that  the 
Lord  Justice  meant  to  say  that  one  is  always  to  impute  to  the  Legis- 
lature a  knowledge  of  the  neglect  of  their  duty  by  those  who  have 
a  statutory  obligation  imposed  upon  them.  If  such  an  imputation  is 
not  to  be  made  in  all  cases,  in  what  cases  is  it  to  be  made  ?  I  think 
it  is  to  be  made  in  those  cases  in  which  it  is  reasonable  to  impute 
such  a  knowledge  to  the  Legislature.  A  case  in  which  it  is  very 
usually  done  is  this :  It  has  often  happened  that  upon  the  antecedent 
or  earlier  Acts  in  similar  frame  and  dealing  with  the  same  subject 
matter,  the  actual  question  of  the  interpretation  of  a  section  or  of 
particular  words  in  such  Act  has  come  into  Court  for  decision,  and 
the  Court  has  put  a  construction  upon  the  words  in  the  earlier  Act; 
and  then  you  find  that  the  Legislature  uses  the  same  words  in  the 
later  Act.  -In  that  case,  however  doubtful  in  itself  the  construction 
oi  the  words,  it  cannot  be  supposed  that  the  Legislature  passed  the 
subsequent  Act  without  knowledge  of  the  previous  decision  upon  the 
same  words  in  previous  Acts.  Take  again  the  actual  case  in  Yewens 
V.  Noakes.  The  knowledge  there  sought  to  be  imputed  to  the  Legis- 
lature was  the  pratice  of  a  public  department  in  respect  of  inhabited 
house  duty.  One  can  quite  understand  that  the  practice  of  public 
departments  might  be  supposed  to  be  within  the  knowledge  of  the 
Legislature,  but  in  my  opinion  we  ought  not  to  carry  that  view  so 
far  as  to  say  that  the  Legislature  must  have  had  within  its  knowledge 
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1908.        and  view  the  practice  of  the  examiners  as  to  holding  no  tests  on 

London  County"  Sundays.     Under  these  circumstances  it  seems  to  me  that  we  have 

Council  V.  South  no  choice  but  to  affirm  the  decision  of  Joyce  J.,  and  to  hold  that 

Gas  (^  these  words  in  the   Act  of   1880  include   Sundays  as  well   as  every 

other  day. 

Other  points  have  been  made  which  it  is  not  necessar}'  to  go  into, 
because  matters  were  called  to  our  attention  by  counsel  for  the 
respondents  which  dispose  of  those  points.  I  am  not  sure  myself 
that  the  pleading  is  so  drawn  as  to  cover  the  case  which  is  now  made 
on  behalf  of  the  County  Council ;  but  even  if  it  is  incorrect  in  form, 
I  think  we  ought  to  disregard  that,  because  counsel  for  the  respondents 
has  stated,  without  any  contradiction  from  the  other  side,  that  the 
question  which  both  parties  intended  and  wished  to  have  decided 
here  was  whether  or  not  these  testings  could  and  ought  to  be  held 
under  the  statutes  on  Sundays.  That  being  so,  we  shall  make  any 
necessar)'  alteration  in  the  form  of  the  prayer  in  the  statement  of 
claim.  I  think  we  are  bound  to  hold  that  the  testings  ought  to  be 
made,  and  must  be  made,  under  the  terms  of  the  statute,  on  Sundays 
as  well  as  on  week  days. 

RoMER  L.J.  I  am  also  of  opinion  that  this  appeal  fails.  Upon 
what  I  may  call  the  main  question,  it  appears  to  me  to  be  clear 
that  the  decision  of  Joyce  J.  is  correct.  Whether  we  look  at  the 
defendant  Company's  special  Act  of  1869,  or  at  the  Act  of  1876,  or 
at  the  Act  of  1880,  it  appears  to  me  to  be  clear,  on  the  constructicMi 
of  those  Acts,  that  the  word  "  daily  "  means  what  it  says,  and  does 
not  exclude  any  particular  day  like  Sunday.  On  the  Acts  them- 
selves, if  there  were  nothing  but  the  Acts  to  construe,  I  do  not  really 
think  that  any  substantial  argument  on  behalf  of  the  appellants  could 
be  or  has  been  addressed  to  us.  The  gas  has  to  be  supplied  on 
Sundays  as  well  as  on  other  days,  and  there  is  just  as  much  reason 
why  the  gas  should  be  good  and  of  proper  purity  and  so  forth  on 
Sunday  as  on  any  other  day.  Why,  then,  should  it  not  be 
tested  on  that  day  as  well  as  on  any  other  day  ?  Nor  can  I  see  why, 
under  these  Acts,  any  distinction  should  be  attempted  to  be  drawn 
between  any  days  in  the  week — between,  say,  the  day  from  Tuesday 
morning  at  nine  o'clock  to  the  following  Wednesday  morning  at 
nine  o'clock,  and  the  day  from  Saturday  morning  at  nine  o'clock 
to  the  following  Sunday  morning  at  nine  o'clock,  or  the  day  from 
Sunday  morning  at  nine  o'clock  to  the  following  Monday  morning 
at  nine  o'clock.  I  take  the  hour  of  nine  because,  under  the  Acts, 
the  days  are  de.fined  with  reference  to  the  interval  between  nine  o'clock 
on  one  day  and  nine  o'clock  on  the  following  day. 

The  only  question — and  this  is  the  real  basis  of  the  argument  for 
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the  appellants — is  whether  the  plain  meaning  of  the  Act  of  Par-        ^^^^ 

liament  can  be  departed  from  in  the  later  Acts  because  a  practice  had  London  County 

grown  up  of  not  making  the  tests  on  Sundays,  or  because,  as  I  under-  ^^  5f;  ^^^^^ 

J  ,•  .  1.  J     -i  J  il-  L   •      T  J  Metropolitan 

stand,  a   police  magistrate  may  have  decided  a  case  which  implied  q^s  Co. 

that  testing  on  Sunday  was  not,  in  his  opinion,  obligator}^  under  the 
Act  I  think  the  answer  is,  Clearly  not  There  is  nothing  from  the 
fact  of  that  practice  and  that  decision  which  would  justify  us  in 
saying  that  when  the  Legislature  passed  the  Acts  of  1876  and  1880 
it  did  not  intend  to  enact  what  it  had  previously  enacted  in  1869, 
and  to  have  the  word  "daily,"  as  used  in  those  subsequent  Acts, 
used  in  exactly  the  same  sense  as  it  is  used  in  the  Act  of  1869. 

With  regard  to  the  other  two  points  which  were  for  the  first  time 
taken  on  this  appeal,  I  can  only  say  as  to  one  of  them  that  I  am  clearly 
of  opinion  that  the  County  Council  is  entitled  to  sue.  It  was  sug- 
gested that  the  County  Council  had  no  sufficient  interest  in  the 
subject  matter  of  this  action  to  justify  its  being  made  plaintiff. 
But  the  County  Council  is  the  controlling  authority  under  the  Acts, 
and,  in  particular,  it  has  the  control  and  management  of  the  testing 
stations  committed  to  it  And  why?  Clearly  in  order  to  enable  it 
to  carry  out  the  duties  and  obligations  cast  upon  it  as  a  controlling 
authority.  Now  it  appears  to  the  County  Council  that,  gas  being 
delivered  on  a  Sunday,  it  ought  also  to  be  tested  on  a  Sunday, 
according  to  the  words  of  the  Act ;  but  it  finds  that  the  gas  examiners, 
the  testing  operators,  are  not  allowed  by  the  defendant  Company 
to  go  to  the  testing  stations,  which  are  under  the  control  and  authority 
of  the  County  Council.  The  County  Council,  having  the  control, 
finds  that  but  for  the  interference  of  the  defendant  Company  the 
testing  would  go  on,  the  testers  being  quite  willing  and  ready  to  go 
there.  In  fact,  wishing  to  act  according  to  its  duty  as  controller  of 
the  testing  stations,  it  is  prevented  from  allowing  the  testers  to  go 
there  because  the  defendant  Company  chooses  to  say  that  no  tests 
shall  be  made  on  the  Sunday,  and  that  no  person,  except  the  Company 
itself,  shall  have  any  access  to  the  testing  stations  on  Sundays.  It 
appears  to  me  that  the  County  Council  has  sufficient  interest,  obliga- 
tions and  rights,  to  justify  it  in  coming  to  this  Court  and  seeking  for 
an  injunction  to  restrain  the  defendants  from  practically  excluding 
the  County  Council  and  the  testers  from  the  testing  stations;  and 
that,  in  substance,  is  the  nature  of  this  action,  the  real  question  being 
that  which  we  have  decided,  namely,  whether,  according  to  the  Act 
of  Parliament,  the  testings  ought  to  go  on  at  all  on  Sundays. 

The  second  technical  point  which  was  here  taken  on  behalf  of 
the  appellants  seemed  to  me  to  have  something  of  substance  in  it 
until  it  was  disposed  of  by  reference  to  section  55  of  the  Act  of  i860. 
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^QQ^ It  appears  to  me,   therefore,   that   this   appeal   wholly   fails,    and 

London  Oonnty    should  be  dismissed. 

u!^^  yl^^^      Stirling  L. J.     I  am  of  the  same  opinion.     I  agree  with  what  has 

Gas  (Jo?  been   said  by  Joyce   J.  in   the   Court  below   and  by   my  brethren 

here  upon  the  main  question  which  is  raised  by  this  action,  namely, 

whether  the  word  "  daily  "  includes  Sunday ;  and  I  do  not  think  that 

I  can  usefully  add  anything  to  what  has  been  said  by  them. 

With  regard  to  the  points  which  have  been  raised  for  the  first 
time  in  this  Court,  the  point  of  most  substance  is  that  which  would 
exclude  the  jurisdiction  of  the  Court  by  reason  of  the  penalty  being 
attached  by  section  34  of  the  Gasworks  Clauses  Act,  187 1,  to  a 
refusal  on  the  part  of  the  Gas  Company  to  give  proper  access  to 
the  testing  stations.  But  when  section  55  of  the  Metropolis  Gas 
Act,  i860,  is  referred  to,  it  appears  that  the  jurisdiction  of  the  Court 
is  preserved,  and  it  was  really  admitted  by  counsel  in  reply  that 
that  section  affords  an  answer  to  the  argument  based  on  the  Act  of 
1871. 

The  other  question  is  whether  the  London  County  Council  is  the 
proper  plaintiflf  in  the  present  action.  Now  I  agree  with  what  has 
been  said  by  my  Lord  that  that  is  not  an  objection  to  which  eflFect 
ought  to  be  given  having  regard  to  what  took  place  at  the  hearing 
in  the  Court  below.  I  also  agree  with  what  has  been  said  by  Lord 
Justice  Romer,  and,  if  it  were  necessary  to  decide  it,  I  should  be  of 
opinion  that  the  London  County  Council  is  the  proper  plaintiff. 
The  Act  of  Parliament  entrusts  to  the  County  Council  the  control  and 
management  of  the  testing  places,  materials,  and  apparatus  provided 
by  the  Company,  and  it  seems  to  me  that,  so  far  from  the  Company 
being  entitled  to  control  those  places,  the  view  taken  by  the  Acts — 
especially  the  Act  of  1880 — is  that  everjthing  which  is  necessar)- 
to  be  done  for  carrying  into  effect  the  directions  of  the  Act  with 
respect  to  testing  shall  be  dealt  with  by  the  controlling  authorit)', 
namely,  the  London  County  Council,  and  not  by  the  Company.  That 
to  my  mind  is  made  very  strong  by  section  10  of  the  Act  of  1880, 
which,  whilst  it  gives  the  Company  the  power  if  it  thinks  fit  to  be 
represented  by  an  officer  at  each  testing,  provides:  "The  controlling 
authorit}'  shall  state  at  what  times  it  is  proposed  to  make  such  testings 
on  any  particular  day  upon  receiving  a  request  in  writing  from  the 
Company  in  the  forenoon  of  the  previous  day."  That  seems  to  me 
to  show  that  it  is  for  the  Company  to  apply  to  the  controlling  authority, 
the  London  County  Council,  for  the  purpose  of  giving  effect  to  this 
portion  of  the  Act,  and  that  the  Company  has  no  power  of  excluding 
the  controlling  authority  and  the  persons  authorised  by  them  from 
the  testing  stations  which  have  been  established  under  the  Acts. 
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It  seems  to  me  that  in  this  case  there  was  a  clear  interference  by        ^^o^ 
the  defendant  Company  with  the  control  and  management  which  is  London  Oonnty 
by  statute  vested  in  the  London  County  Council.     I  think,  therefore,  Sf^J^i^®"^** 
that  the  appeal  fails,  and  ought  to  be  dismissed.  Ga^s  i^ 

Appeal  dismissed. 

Solicitors  for  the  appellants — Hicklin,  Washington,  and  Pasmore. 

Solicitors  for  the  respondents —V^ .  A.  Blaxland. 
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Supreme  Court  of  3u&tcature* 

1903.  COURT    OP    APPEAL.    (No.  2). 

Oct.  31.  WILKINSON  V.  LLANDAFF  AND  DINAS  POWIS  RURAL  DISTRICT 

NcnK  6,  7.  COUNCIL 

Seweps  — Open  channel  fop  supface  watep  —  **  Dpaln '*  —  **  Se^nr^i*  **— 
Nuisance— Soaven^rln^r  and  oleanwlng  —  Cleanwlng  of  oeaspools— 
Liability  of  local  authoplty-PubUc  Health  Act,  1876  (88  &  89 
Vlot.  c  65),  ss.  4s  18,  19,  21,  42,  48. 

A  channel  or  of  en  drain  for  surface  water  was  constructed  betiveen 
a  road  and  the  adjoining  pathway  and  received  the  surface  tt^ater 
from  this  road  and  rain  water  from  adjacent  houses.  In  front  of 
tivo  houses  in  the  road  was  a  cesspool  receiving  the  sewage  from 
these  houses  from  which  sewage  accidentally  over/lowed  or  percolated 
into  the  channel  and  caused  a  nuisance.  The  local  authority  had 
contracted  for  the  cleansing  of  cesspools  in  the  district  under  section  42 
of  the  Public  Health  Act,  1875. 

Held,  fiy  Phillimore  J.,  that  the  local  authority  halving  committed 
the  cleansing  of  this  cesspool  to  a  contractor  ?( ere  not  liable  for-  its 
not  being  properly  emptied. 

Held  also,  by  Fhillimore  J,  and  by  the  Court  of  Appeal,  that  the 
open  channel  was  a  "  seiver  "  within  the  definition  in  section  4  of  the 
Public  Health  Act^  which  vested  in  the  local  authority  under  section 
13,  and  that  they  were  responsible  fcr  its  cleansing  under  section  19. 

Kinson  Pottery  Co.  v.  Poole  Corporation,  1899,  2  Q.  B.  41  ; 
68  L.  J.  Q.  B.  819,  discussed. 

Appeal  from  the  decision  of  Phillimore  J.  at  the  trial  of  the  action. 

The  action  was  brought  in  the  Chancery  Division  claiming  damages 
and  an  injunction  against  the  defendant  Council  on  account  of  their 
neglect  to  cleanse  a  certain  cesspool  and  to  remove  sewage  matter  from 
a  channel  in  Mill  brook  Road,  Dinas  Powis. 

The  plaintiff  was  the  occupier  of  a  house  called  "  Thomleigh,"  in 
Mill  brook  Road,  in  the  defendants!  district.  There  were  other  houses 
in  the  same  road.  The  road  was  under  the  control  of  the  defendants, 
and  between  the  carriageway  and  footway,  which  vas  raised  slightly 
above  the  road  and  formed  of  stone,  gravel,  and  ashes,  was  a  channel, 
gutter,  or  surface  drain,  which  carried  off  surface  water  from  the  road 
and  rainwater  from  the  roofs  of  the  adjacent  houses.  The  channel 
was  not  curbed  and  was  formed  whtre  the  slope  of  the  road  met  the 
raised  footpath.  There  were  gratings  or  gullies  in  the  channel  for 
the  discharge  of  water  into  an  underground  conduit. 

Jn  front  of  two  houses  in  Millbrook  Road,  called  ''Rosedene  "  and 
"  Thistledene,"  was  a  cesspool  taking  the  sewage  matter  from  these 
houses.     The  defendants,  under  section  42  of  the  Public  Health  Act, 
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1875,  had  entered  into  a  contract   wiih  a  contractor  for  the  cleansing        t^Q^ 
of  cesspools  in    this   part  of  their  district.      There  had    been   some  Wilkinson  v. 
difficulty  in    keeping    the    cesspool   in    front    of    "Rosedene"   and  Jjl*^<^^  ^'i^ 
"  Thistledene  "  duly  cleansed,  and  the  occupier  of  **  Thistledene  "  had  ^^j^\  District 
served  a  notice   on    the   defendants   under   section   43   of    the   Act  Oouncil. 
requiring  them  to  cleanse  the  cesspool. 

In  consequence,  as  was  alleged,  of  the  neglect  of  the  defendants  to 
cleanse  the  cesspool  sewage  accumulated  therein  and  overflowed  or 
percolated  into  the  channel,  and,  by  reason,  as  was  alleged,  of  a 
difference  in  level  between  the  grating  or  gully  opposite  "  Thornleigh  " 
and  this  channel,  accumulated  there  and  caused  a  nuisance  which 
made  the  plaintiffs  child  ill.  It  was  in  respect  of  this  illness  that 
damages  were  claimed  by  the  plaintiff. 

The  action  was  tried  at  the  Cardiff  Assizes  in  March,  1903,  before 
Phillimore  J.,  who  gave  the  following  judgment : — 

I  have  considerable  doubt  in  this  case  but  upon  the  whole,  I  think, 
my  judgment  must  be  for  the  plaintiff  to  a  limited  extent. 

On  the  facts  I  think,  and  I  so  hold,  that  the  plaintiff  has  made  out 
the  chain  of  circumstances  which  led  to  his  child  being  ill  and  that  he 
has  been  put  to  some  expense.  I  daresay  that  a  great  deal  of  trouble 
was  taken  to  empty  this  cesspool,  and  I  strongly  believe  that  it  is  much 
too  sniall  a  cesspool  for  the  work  that  it  is  supposed  to  do  and  that 
very  likely  the  local  authority  would  be  within  tneir  rights  in  requiring 
that  it  should  be  made  very  much  larger  by  the  owners  of  the  houses  to 
which  it  belong*:.  Very  likely  owing  to  their  very  cleanliness  and  their 
habit  of  using  both  water  and  soap  and  water  they  fill  it  up  very  quickly. 
It  is  obvious  that  it  is  filled  up  extremely  quickly  ai^.d  that  it  must  be  a 
great  difficulty  to  any  local  authority  or  contractor  to  keep  it  empty. 
But  I  have  no  doubt  after  hearing  the  evidence  that,  whatever  attempts 
were  made  to  keep  it  clear,  it  was  not  kept  below  the  level  of  the 
cement  Therefore,  I  think  that,  from  time  to  time  sewage  matter  in 
that  cesspool  has  been  allowed  to  rise  above  the  line  of  the  cement  and 
has  trickled  through  the  earth  under  the  wall  and  the  orifice  where  the 
little  rain  water  pipe  is,  and  has  got  over  the  path  into  the  channel 
which  runs  between  the  path  and  the  crown  of  the  road,  and  formed  in 
pools  wherever  there  is  any  irregularity  in  that  channel,  and 
unfortunately  half-way  in  front  of  the  plaintiff's  door,  and  that  his  child 
had  an  illness  in  consequence.  I  think  the  plaintiff  has  put  his 
damages  at  a  reasonable  figure  when  he  says  ;^3o. 

But  several  very  difficult  questions  of  law  arise.  I  come  to  the 
conclusion  in  favour  of  the  defendants  that  there,  is  no  duty  on  their 
part  to  keep  this  cesspool  empty.  I  read  section  43  as  a  remedy  only 
given  to  the  householder  whose  cesspit  is  not  properly  emptied,  and  it 
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is  out  of  the  question  here  to  argue  that  if  there  is  any  duty  on  the  local 
authority  to  empty  the  cesspool  the  common  law  will  make  them  liable 
in  damages  for  not  doing  it ;  but  I  can  find  no  duty  on  them  to  empty 
this  cesspool  at  all.  They  are  not  within  London,  as  to  which  there  are 
special  provisions.  I  do  not  know  that  it  makes  any  difference  but 
they  are  not  an  urban  authority — they  are  merely  a  rural  authority — and 
section  42  which  applies  apparently  both  to  urban  and  rural  authorities, 
only  requires  the  authority  to  cleanse  a  cesspool  when  the  Local 
Government  Board  orders  it.  But  here  there  has  been  no  such  Order 
by  the  Local  Government  Board.  They  may  voluntarily  undertake 
the  liability,  and  they  may  voluntarily  arrange  that  some  contractor 
should  do  it  for  them.  They  have  not  undertaken  it,  but  they  have 
employed  a  contractor  to  do  it  for  them.  That  being  the  case,  it  seems 
to  me  that  their  only  liability,  so  to  speak,  is  a  political  one.  If  they 
do  not  get  a  contractor  who  will  do  the  work  properly  the  members  of 
the  district  council  will  be  turned  out  and  properly  turned  out  at  the 
next  election.  If  they  have  a  contract  with  a  substantial  man  and  a 
proper  contract,  I  do  not  think  they  are  liable  for  anything  which  the 
contractor  fails  to  do. 

Then  it  is  suggested  by  counsel  for  the  plaintiff  that  this  is  not 
a  contract  but  that  the  contractor  is  their  servant.  It  seems  to  me  that 
this  is  as  full  a  contract  as  one  could  possibly  expect  in  the  circum- 
stances. A  regulated  power  of  a  certain  kind  is  given  to  the  inspector 
of  the  district  council  and  certain  cumulative  powers  are  given  to  him, 
but  the  contractor  contracts  absolutely  to  remove  as  often  as  necessary 
from  every  cesspool  all  refuse  and  filth.  I  think,  therefore,  this  is  a 
proper  contract  and  that  there  is  no  liability  under  section  42. 
Therefore  I  think  there  is  no  legal  responsibility  upon  the  district 
council  as  things  are  now  to  keep  this  cesspool  free  from  overflowing. 
Having  once  started  upon  the  process  of  employing  a  contractor,  I 
presume  that  they  must  always  find  a  contractor  or  undertake  it 
themselves.  They  have  found  a  contractor  and  that  is  all  they 
have  to  do. 

Then  I  thought  that  the  case  was  gone  for  the  plaintiff,  but  his 
counsel  has  taken  a  point  in  reply  which  1  think  was  open  to  him. 

He  says  : — "  We  have  this  channel  between  the  raised  ash  path  and 
the  crown  of  the  road  running  a  certain  distance  with  gullies  from  time 
to  time  in  the  channel  conveying  what  flows  down  it  into  subterranean 
pipes,  and  I  say  this  is  a  *  sewer  *  within  the  meaning  of  section  4  of  the 
Public  Health  Act."  It  is  quite  possible  that  the  result  of 
amalgamating  the  highway  authority  and  the  sanitary  authority  by 
reason  of  the  Local  Government  Act,  1894,  has  produced  a 
consequence  which  Parliament  never  intended.     No  doubt,  originally, 
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h^way  drains  at  the  side  of  the  road  were  expressly  intended  to  be        ^^^^ 
excq)ted  from  the  definition  of  "  sewer  "  by  the  words  "  except  drains  Wilkinson  v. 
Tested  in  or  under  the  control  of  any  authority  having  the  management  Llandaff  and 
of  roads  and  not  being  a  local  authority  under  this  Act."    But  now,  at  Rm-al  Diatrict 
any  rale,    the    two    authorities  are  one,  and,  at  any  rate,  here  it  is  ConndL 
admitted  that  the  channel  is  vested  in  the  local  authority,  and  I  think 
it  is  a  sewer.     It  is  rather  an  artificial  extension  of  the  word  "sewer" 
but  after  all  the  word  "  sewer "  did  not   originally  mean  that  which 
carries  ^ewage.    "  Callis  on  Sewage  "  is  a  book  known  to  some  of  us  as  a 
great  authority  on  the  subject  and  it  does  not  deal  with  anything  which 
relates  to  foul  matter  at  all,  but  it  deals  with  great  arterial  drains  for 
dxaining  marshes,  wet  places,  and  low-lying  lands,  and  that  was  the 
meaning  of  "  sewer."     The  Commissioners  of  Sewers  in  London  were 
not  originally  commissioners  for  dealing  with  sewage  at  all.     Therefore 
I  think  the  tact  that  the  channel  here  does  not  carry  excrementitious 
matter  at  all  does  not  [prevent  it  being  a  sewer. 

I  think  that  the  result  of  the  cases  of  Kinson  Pottery  Co,y  Ltd,  v. 
?odt  Corporation,  1899,  2  Q.  B.  41  ;  68  L.  J.  Q.  B.  819  \  Newcastle- 
upon-Tyne  Corporation  v.  Houseman  ^1898)  63  J.  P.  85 ;  Sykes  v. 
^ffmrby  Urban  District  Council,  1900,  i  Q.  B.  584;  69  L.  J.  Q.  B. 
464 ;  and -5ar<?«  v.  Portslade  Urban  District  Council,  1900,  2  Q.  B, 
588 ;  69  L.  J.  Q.  B,  899,  is  such  as  to  induce  me  to  hold  that  this 
diannel  artificially  formed  first  of  all  by  the  raising  of  the  crown  of  the 
road  and  the  depression  towards  the  ends,  and  secondly  by  the  artificial 
footpath,  having  from  time  to  time  gullies  in  it  leading  into 
subterranean  pipes  and  receiving  directly  (if  there  is  any  importance  in 
it,  wliich  I  am  not  quite  sure)  the  water  from  that  pipe  which  carries 
off  the  surplus  in  the  catch  water  drain  at  the  back  of  these  houses,  is 
a  "sewer." 

Then,  it  being  a  sewer,  it  is  the  duty  of  the  District  Council  to  keep 
every  sewer  belonging  to  them  (and  it  is  admitted  that  it  belongs  to 
them— it  is  not  like  the  case  of  a  sewer  which  may  be  in  private  hands) 
so  constructed,  covered,  ventilated  and  kept  as  not  to  be  a  nuisance 
or  injurious  to  health  and  properly  cleansed  and  emptied.  I  do  not 
think  there  is  any  very  great  hardship  in  saying  that  if  the  Council 
employ  so  careless  a  contractor  that  overflow  from  the  cesspool 
escapes  into  their  channel  by  the  side  of  the  road  they  should  be 
bound  at  least  to  see  that  the  channel  carries  it  off  as  quickly  and  as 
inoffensively  as  possible.  At  any  rate  I  conceive  that  the  law  is  such 
that  they  are  bound  so  to  do.  I  do  not  think  that  they  were  bound 
to  keep  the  cesspool  clear,  but  I  do  think  that  if  the  matter  from  the 
cesspool  gets  into  this  channel  and  they  get  knowledge  and  notice  of 
it,  as  in  this  case  they  certainly  did,  they  are  bound  to  keep  that 
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^^^^        channel  as  smooth,  as  even,  and,  if  necessary,  as  rapid  by  flushing  or 

Wilkinson  v.      otherwise  as  to  prevent  it  when  it  passes  by  these  houses,  becoming  a 

nuisance  or  injurious  to  health.     I  think  they  have  not  so  done,  and 

upon  that  narrow  ground  I  find  for  the  plaintiff,  and  I  give  judgment 

for  him  for  ;^3o  and  for  a  limited  injunction. 

The  injunction  asked  for  is  an  injunction  to  restrain  the  defendants 
"  from  permitting  any  foul  or  noxious  matter  to  remain  in  the  said 
cesspool  or  in  the  said  channel  gutter  or  surface  drain  so  as  to  cause 
a  nuisance  to  the  plaintiff."  I  am  not  going  to  restrain  them  from 
permitting  foul  or  noxious  matter  to  remain  in  the  cesspool,  but  I  do 
propose  to  restrain  them  from  permitting  any  foul  or  noxious  matter  to 
remain  in  the  channel  gutter  or  surface  drain  so  as  to  cause  a  nuisance 
to  the  plaintiff. 


The  defendants  appealed,  and  there  was  a  cross-appeal  by  the 
plaintiff  in  respect  of  the  decision  as  to  the  non-liability  of  the 
defendants  for  neglect  to  cleanse  the  cesspool,  which  in  the  event  it 
became  unnecessary  to  proceed  with. 

Evans,  K,C,,  andy.  Sankey  for  the  appellants.  This  channel  is  not 
a  sewer  within  the  meaning  of  the  Public  Health  Act,  1875,  s^-  ^9  ^^^ 
21.  It  is  possible  that  a  thing  may  be  a  sewer  for  certain  purposes^ 
but  not  for  all :  Kinson  Pottery  Co.  v.  Poole  Corporation,  1899,  2  Q.  B. 
41  ;  68  L.  J.  Q.  B.  819  ;  Graham  v.  Wroughton,  1901,  2  Ch.  451  ;  70 
L.  J.  Ch.  673  ;  West  Riding  of  Yorkshire  Rivers  Board  v.  Gaunt 
(190^)  I  L.  G.  R.  133.  [Vaughan  Williams  L.J.  referred  to  Rath- 
mines  and  Rathgar  Improvement  Commissioners  v.  South  Dublin  Union, 
1899,  *  I'"-  ^^P-  ^57  >  ^^^  Holland  v.  Lazarus  (1897)  66  L.  J.  Q.  R 
285.]  It  would  be  straining  the  meaning  of  the  word  "  sewer  "  very 
far  to  call  this  gutter  in  a  country  lane  a  sewer.  It  is  on  a  highway, 
and  a  cart  or  carriage  could  not  be  prevented  from  stopping  over  it  on 
the  ground  that  it  was  blocking  up  a  sewer.  The  Highway  Act,  1835 
(5  &  6  Will.  IV.  c.  50),  s.  67,  may  be  referred  to  by  way  of  illustration. 
It  speaks  of  both  gutters  and  drains  as  if  they  were  not  the  same 
things.  This  channel  is  a  gutter,  it  is  not  even  a  drain,  and  it  would 
seem  from  the  definition  of  ** sewer"  in  section  4  of  the  Public 
Health  Act,  1875,  that  it  must  be  a  drain  before  it  can  be  a  sewer. 
If  it  is  a  sewer  under  the  Public  Health  Act  every  owner  or  occupier 
of  premises  within  the  district  would  be  entitled  to  drain  into  it  under 
section  21.  [Romer  L.J.  For  certain  limited  purposes.]  Phillimore  J. 
thought  that  having  regard  to  Kinson  Pottery  Co.  v.  Poole  Corporation^ 
supra  \  Neivcasile-upon-Tyne  Corporation  v.  Houseman  (1898)  63  J.  P. 
85,  87  ;  and  Sykes  v.  Sowerby  Urban  District  Council,   1900,  t  Q.  B. 
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584;  69  L  J.  Q.  B.  464,  he  was  justified  in  holding  this  to  be  a  sewer, 

but  those  cases  do  not  go  so  far  as  that.  Wilkinson  v. 

As  regards  the  alleged  default  in  cleansing  away  the  sewage,  under  ^l***^  ^'l^ 
section  42  of  the  Public  Health  Act,  1875,  a  local  authority  are  not  r^uuI  District 
liable  to  do  this  unless  required  by  the  Local  Government  Board,  and  Council. 
they  can  either  do  it  themselves  or  contract  for  it  to  be  done,  and  if 
they  have  entered  into  a  bond  fide  contract  for  the  doing  of  the  work 
they  cannot    be    made    liable    in    damages    for   the   neglect  of  the 
contractor  to  do  it :  Ellis  v.  Strand  District  Board  (1892)  67   L.  T. 
307.     There  is   no  cause  of  action  agamst   the  defendants   on   this 
ground.     As  a  fact  the  sewage  was  cleared  away  directly  complaint  was 
made  of  its  being  a  nuisance.     The  District  Council  did  not  wait  for 
the  seven   days  allowed   by  section  43,  and  no   penalties  could  be 
recovered  against  them  under  that  section.     On  this  part  of  the  case 
Phillimore  J.  was  in  their  favour. 

If  the  decision  of  Phillimore  J.  was  right  it  will  have  very  wide 
consequences,  for  agricultural  drains  conveying  water  from  several 
fields  must  be  treated  as  sewers  and  kept  in  order  by  the  local 
authority. 

[Stirling  L.J.  referred  to  Silks  v.  Fulham  Borough^  1903?  i  K.  B. 
829;  I  L.  G.  R.  643 ;  72  L.  J.  K.  B.  397.] 

B.Francis  IVilliams,  K,C,y  andy.  Davies  Williams  for  the  respondent 
vere  not  called  upon. 

Vaughan  Williams  L.J.  It  is  no  part  of  my  duty  to  criticise  Acts 
of  Parliament,  or  to  say  whether  they  are  closely  drawn  or  loosely 
drawn,  or  easy  to  construe  or  difficult  to  construe.  I  have  to  construe 
this  Act  of  Parliament,  and  in  so  doing  I  have  to  look  at  the  definitions 
in  the  Act,  and  I  have  also  to  follow  any  decisions  which  have  been 
given  as  to  the  meaning  of  the  particular  section.  In  my  judgment, 
we  must  affirm  the  decision  of  Mr.  Justice  Phillimore.  I  do  not  see 
my  way  to  differ  from  him  either  as  to  the  facts  which  he  has  found  or 
as  to  the  law  which  he  has  applied  to  tliose  facts. 

Now,  what  are  the  facta  of  this  case  ?  There  are  several  houses,  and 
the  rain-water  from  the  roofs  and,  I  believe,  the  surface-water  from  the 
ground  within  the  curtilage  of  these  houses  respectively,  undoubtedly 
all  drains  into  the  space  at  the  side  of  Millbrook  Road,  and  it  follows 
from  that  that  this  space,  if  it  does  in  fact  constitute  a  drain,  is  not 
within  the  definition  of  "  drain  "  which  is  excepted  from  the  definition 
of  "sewer"  in  the  Public  Health  Act,  1875. 

That  being  so,  really  the  only  remaining  question  that  I  have  to 
decide  is  whether  or  not  the  portion  of  the  highway  over  or  along 
which  this  surface-water  runs  is  a  "  drain."      Mr.   Justice    Phillimore 
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has  come  to  the  conclusion  that  it  is  something  that  falls  within  the 
definition  of  the  word  "sewer,"  which  includes  "drains  of  every 
description"  except  the  interpreted  "drain"  mentioned  before- 
Counsel  for  the  appellants  suggested  to  us  that  it  did  not  come  within 
the  words  "drains  of  every  description,"  because  it  was  difficult  to 
define  its  lateral  extension.  There  was  no  edge  to  it  as  against  the 
highway  or  separating  it  from  the  highway.  But  I  do  not  think  that 
makes  any  difference.  One  has  to  look  at  the  purpose  of  this 
graduated  hollow  made  at  the  side  of  the  road.  I  cannot  doubt  that 
that  graduated  hollow  was  made  for  the  purpose  of  drainage.  It 
certainly  was  made  for  the  purpose  of  draining  the  water  from  the 
surface  of  the  road,  because  it  was  not  only  that  the  water  of  the 
surface  of  the  road  might  run  down  from  the  crown  to  the  edge,  but  it 
was  also  for  the  purpose  of  holding  the  water  there  in  a  confined  space 
until  it  reached  the  gratings  which  were  to  convey  it  into  a  sewer  below. 
Under  those  circumstances  it  seems  to  me  quite  plain  that  this  was,  as 
Mr.  Justice  Phillimore  held  it  to  be,  something  falling  within  the  words 
'*  drains  of  every  description  "  in  the  definition  section.  I  think  it  does, 
as  a  matter  of  fact,  carry  off  not  only  the  water  from  the  surface  of  the 
road,  but  also  water  from  these  adjacent  houses.  Under  these 
circumstances  it  not  only  comes  within  the  words  "drains  of  every 
description,"  but  it  is  also  clearly  outside  the  definition  of  "  drain." 

I  do  not  myself  intend  to  decide  anything  more.  I  am  only  deciding 
in  this  case  that  Mr.  Justice  Phillimore  was  right  in  finding  in  fact  that 
this  hollow  at  the  edge  of  the  road  was  used  for>  and  intended  to  be 
used  for,  the  purpose  of  drainage  ;  and  that,  being  used  amongst  other 
purposes  for  the  purpose  of  carrying  off  the  water  from  these  houses, 
occupied  by  different  owners,  it  is  a  "sewer";  and  that  the  local 
authority  are,  under  section  19  of  this  Act  of  Parliament,  liable  to  keep 
this  sewer  free  from  pollution.  I  do  not  decide  that  every  agricultural 
drain  into  which  the  surface  or  under-ground  water  of  two  or  three 
fields  runs  is  necessarily  within  these  words  **  drains  of  every  description." 

1  have  not  to  decide  that  to-day.  All  I  decide  is  that  this  drain, 
carrying  the  rainwater  from  these  various  houses,  is  a  "  sewer,"  and  that 
the  local  authority  are  bound,  as  it  is  admitted  they  are  bound,  to  keep 
the  sewer  free  from  pollution. 

It  was  said  that,  although  it  might  be  a  sewer  within  the  meaning  of 
the  Act,  yet  there  was  a  decision  in  the  Queen's  Bench  Division  which 
dec  ided  that  a  drain  might  be  a  sewer  for  some  purposes  in  the  Act, 
and  not  a  sewer  for  other  purposes  in  the  Act.  I  only  wish  to  say  with 
regard  to  that  case — Kinson  Pottery  Co,  v.  Poole  Corporation^  1S99, 

2  Q.  B.  41 ;  68  L.  J.  Q.  B.  819 — that  in  the  first  place,  if  it  did  so 
decide,  I  do  not  agree  with  it ;  and  in  the  second  place,  when  the 
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judgments  of  Darling  J.,  and  in  particular  of  Channell  J.,  are  carefully        ^^^^ 
read,  it  does  not  seena  to  me  that  they  did  decide  anything  of  the  sort ;  Wilkinson  v. 
nor  does  it  seem  to  me  that  it  was  necessary  for  the  purposes  of  that  {jl*°^  ^ 
case  that  any  such  decision  should  be  given.     I  think,  under  all  the  j^q^i^  District 
circumstances,  that  this  appeal  should  be  dismissed.  OonnclL 

RoMER  L.J.  I  also  am  of  opinion  that  the  finding  of  fact  by 
Mr.  Justice  Phillimore,  that  the  channel  which  we  have  to  consider  in 
this  case  was  a  sewer  within  the  definition  of  "  sewer  "  in  the  Public 
Health  Act,  1875,  ^^  correct.  I  need  only  very  shortly  point  out  a 
few  leading  circumstances  which  show  to  my  mind  that  his  decision 
was  right. 

The  channel  here  is  a  well-defined  channel  to  carry  and  take  away 
the  surface-water  not  only  from  the  road,  but  from  the  adjacent  houses. 
It  is  a  channel  artificially  made,  and  made  for  the  purpose  I  have 
indicated  ;  and,  as  I  gather  from  the  facts,  there  are  gullies  at  regular 
intervals  along  the  channel  to  allow  the  water  passing  along  this  channel 
to  pass  to  the  covered  sewer  below  the  surface  of  the  road  ;  and,  as  I 
understand  it,  there  are  no  less  than  about  twenty  houses  already 
draining  the  surface-water  from  their  roofs  by  pipes  into  this  channel. 
Those  circumstances,  to  my  mind,  show  that  this  is  undoubtedly  a 
"sewer"  within  the  definition  of  the  Public  Health  Act,  1875. 

With  regard  to  the  suggested  evil  consequences  resulting  from  this 
decision — an  argument  which  is  always  used  in  these  cases — I  may 
shortly  observe  that  it  does  not  follow  because  this  is  a  sewer  within  the 
definition  of  the  term  "sewer"  in  the  Public  Health  Act,  that  it 
can  be  used  by  any  inhabitants  of  the  district  for  sewage  or  faecal 
matter.  From  the  finding  that  this  channel  is  a  sewei  it  results  that 
the  appeal  fails ;  for,  clearly,  it  being  a  sewer,  the  defendants  had  a 
duty  cast  upon  them  with  regard  to  cleansing  among  other  matters. 
That  duty  they  have  broken,  and  the  result  of  the  breach  of  their  duty 
has  been  damage  to  the  plaintiff,  as  found  by  the  Judge,  and  as  to  thai 
part  of  the  case  there  is  no  substantial  appeal. 

Stirling  L.J.  I  am  of  the  same  opinion.  We  have  to  consider  the 
questions — first,  whether  the  channel  which  has  been  so  much  spoken 
of  is  a  "sewer  "  within  the  meaning  of  the  Public  Health  Act,  1875  \  ^"^ 
secondly,  whether  the  local  authority  have  failed  in  the  duties  which 
are  imposed  upon  thtm  by  that  Act  with  reference  to  sewers. 

Now,  in  order  to  decide  the  first  question  we  have  to  find  what  is  the 
meaning  of  a  **  sewer  "  as  that  word  is  used  in  the  Public  Health  Act, 
1875.  Section  4  contains  a  definition  of  the  meaning  of  the  term 
"  sewer."  It  has  not  been  contended  before  us  that  the  channel  in 
question  is  a  drain  within  the  first  exception — that  is  to  say,  drains  to 
which  the  word  "  dram  "  as  interpreted  by  the  Act  applies.     And  it  is 
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plain  that  it  does  not  fall  within  the  second  exception,  because  in  this 
case  the  authority  having  the  management  of  the  roads  are  a  local 
authority  under  the  Public  Health  Act,  1875.  Therefore  the  question 
arises  with  regard  to  the  widest  ambit  of  the  definition,  which  makes 
the  \^ord  "  sewer  "  include  "  sewers  and  drains  of  every  description," 
and  the  question  which  we  have  to  decide  really  comes  back  to  this— 
a  question  of  fact :  Is  this  channel  a  drain  of  any  description  within 
the  meaning  of  the  Act?  Mr.  Justice  Phillimore,  on  the  facts,  which 
I  shall  not  repeat,  came  lo  the  conclusion  that  it  was  a  drain,  and  there- 
fore a  sewer  within  the  meaning  of  the  Act ;  and  I  cannot  differ  from 
that  finding  of  fact  on  the  part  of  Mr.  Justice  Phillimore. 

But  it  has  been  repeatedly  said  that  that  cannot  be,  because,  if  so, 
then  every  one  under  section  2 1  of  the  Act  has  a  right  to  drain  into  it 
Now  I  say,  with  all  respect  to  those  who  use  that  argument,  that  that  is 
an  exaggeration  of  the  effect  of  section  21.  Section  21  does  not  pro- 
vide that  every  owner  of  property  within  the  district  of  a  local  authority 
shall  be  entitled  as  of  right  to  connect  every  drain  which  he  has  with 
every  sewer  of  the  local  authority.  That  distinctly  is  not  the  meaning  of 
the  Act.  All  that  is  given  by  that  section  is  a  right  to  have  his  drain  con- 
nected or  made  to  communicate  with  the  sewers — with  some  of  the 
sewers,  that  is  to  say — of  the  local  authority.  The  right  is  given 
subject  to  compliance  with  conditions — amongst  others  that  he  is  to 
comply  with  the  regulations  of  the  local  authority  in  respect  of  the 
mode  in  which  the  communication  of  the  drain  is  to  be  made.  I  do 
not  think,  therefore,  that  anything  can  be  based  upon  that  to  prevent 
the  Court  from  coming  to  the  conclusion  that  this  is  a  "  sewer  "  within 
the  meaning  of  the  Public  Health  Act. 

Then,  that  being  so,  have  the  local  authority  in  this  case  failed  to 
fulfil  the  duties  imposed  by  the  Act  with  reference  to  sewers  within  the 
meaning  of  the  Act  ?  Now  that  turns  on  the  construction  of  section  19. 
What  is  alleged  against  the  local  authority  in  this  case  is  that  that 
authority  failed  to  keep  this  channel  which  we  hold  to  be  a  sewer  so  as 
ndt  to  be  a  nuisance  or  injurious  to  health  and  properly  cleansed. 
What  happened  was  that  sewage — faecal  matter — escaped  into  the 
channel — escaped,  I  assume,  improperly  and  contrary  to  law — and, 
having  escaped  there,  was  permitted  to  remain  and  was  not  removed, 
so  that  the  sewer  was  not  cleansed  and  became  a  nuisance  and  injurious 
to  health.  It  seems  to  me  that  the  plaintiff  in  this  case  beina;  a  person 
who  had  not  caused,  and  who  was  not  answerable  in  any  way  for  the 
escape  of  the  faecal  matter  in  question,  the  local  authority  failed  in  their 
duty  ;  and  it  is  no  answer  for  them  to  say  that  somebody  else  was  guilty 
of  a  wrongful  net  in  permitting  the  escape  of  that  faecal  matter.  In 
that  respect  this  case  entirely  differs  from   that  which  was  relied  on  by 
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the  learned  counsel  for  the  appellant  of  Kinson  Pottery  Co,  v.  PooU        ^^°^ 
Corporation^    1899,   2   Q.  B.  41;  68  L.  J.  Q.  B.  819,  because  there  Wilkinaon  z/. 
the  person  who   was   setting  up   the  defence  was   the  very  person  ^^^^^^^^ 
who  was  answerable  for  the  improper  escape  of  the   faecal  matter  Rnral  District 
into  the  sewer ;  and  it  was  held — and,  if  I  may  say  so,  it  appears  to  Council, 
have  been  rightly  held — that  in  that  case  he  could  not  take  advantage 
of  his  own  wrong.     Here  no  such  question  arises,  and  it  seems  to  me 
that  in  this  respect  also  the  finding  of  the  learned  Judge  of  fact  is  in 
accordance  with  law.     In  these  circumstances  I  agree  with  my  brethren 
that  the  appeal  fails. 

Appeal  dismissed, 

SoHdtors  for  appeltants—CunM^s  and  Davenport,  for  Williams  and 
Pindiin,  Cardiff. 

Sopors  far  respondent— RiddeW  &  Co.,  for  E.  W.  Pocock,  Cardiff. 
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IbiQl)  Court  of  3u0ticc* 

"»«■  KING'S    BENCH    DIVISION. 

^'^'■''  7,  9  LONDON  COUNTY  COUNCIL  v.    PAYNE. 

IVelfiThts  and  measupes—** False  op  unjust**  soales— Adjustment  of 
scales  at  oustomep's  pequest  with  no  ft>audulent  Intention- 
IVelfiThts  and  Measupes  Aet,  1878  (41  6l  42  Vict.  0.  4G),  s.  26. 

Wholesale  tea  merchants^  with  a  vieiv  to  expedite  the  weighing  out 
of  tea  to  their  customers — retail  tea  dealers  who  desired  to  he 
supplied  with  packets  of  tea  each  weighing  with  its  wrapper  exactly 
\  lb. — and  at  their  customers^  request^  so  adjusted  their  beam  scales 
that  the  scales  indicated  a  weight  greater  by  the  weight  of  the  intended 
wrapper  than  the  actual  weight  of  the  tea  in  the  scoop.  The  adjust- 
ment ivas  effected^  in  one  instance^  by  fixing  a  metal  disc  on  one 
arm  of  the  scales^  in  another  by  attaching  a  paper  bag  underneath 
the  goods  scoop. 

Held,  that  they  were  using  scales  which  were  ^^ false  or  unjust^ 
within  the  meaning  of  section  2^  of  the  Weights  and  Measures  Act^ 
1878,  and  liable  to  a  penalty  accordingly. 

Lane  v.  Rendall,  1899,  2  Q.  B.  673  ;  69  L  J.  Q.  B.  %,  cotisidered 
and  followed. 

Case  stated  by  a  metropolitan  police  magistrate  as  follows : — 

1.  On  January  13,  1903,  the  respondents  appeared  before  me  at 
the  Southwark  Police-court  to  answer  two  informations  which  had 
been  laid  against  them  on  behalf  of  the  appellants.  The  first  infor- 
mation charged  that  the  respondents,  on  November  24,  1902,  at 
Boss  Street,  Tooley  Street,  in  the  metropolitan  borough  of  Bermondsey, 
in  the  county  of  London,  and  within  the  metropolitan  police  district, 
did  use  for  trade  a  weighing  instrument,  to  wit,  a  beam  scale  which 
was  false  or  unjust,  contrary  to  section  25  of  the  Weights  and  Measures 
Act,  1878  (that  is  to  say,  the  said  beam  scale  had  attached  thereto 
a  metal  disc).  The  second  information  charged  a  similar  ofiFence 
at  the  same  time  and  place  in  respect  of  another  beam  scale,  which 
had  a  paper  bag  placed  under  the  goods  scoop  thereof. 

2.  The  said  two  informations  were  by  consent  heard  together, 
and  at  such  hearing  before  me  on  January  13,  1903,  the  following 
facts  were  proved  or  admitted  by  both  parties: — 

{a)  The  respondents  carried  on  business  as  wholesale  tea  mer- 
chants at  premises  in  Boss  Street,  Tooley  Street,  aforesaid. 

{b)  On  November  24,  1902,  William  Henry  Manning,  an  inspector 
of  weights  and  measures  for  the  district  in  which  the  said  premises 
are  situate,  visited  the  said  premises,  and  went  into  a  room  there 
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where  the  tea  was  being  weighed,  and  found  in  that  room  two  beam 


i9oa 


scales  which  were  in  use  for  weighing  out  tea.  London  Oouiit/ 

(c)  The  first  of  the  said  beam  scales  had  a  small  metal  disc  affixed  ^^  ^• 
by  wire  to  the  arm  of  the  scale  on  which  the  scoop  for  receiving  the 
tea  was  placed,  the  effect  being  that  the  quantity  of  tea  required  to 
turn  the  scale  with  a  weight  of  i  lb.  in  opposite  pan  was  less  than 
J  lb.  by  the  weight  of  the  said  disc — that  is  to  say,  about  2  01 
2}  drachms. 

(d)  The  weight  of  the  said  disc  was  as  nearly  as  might  be  equivalent 
to  the  weight  of  the  paper  bag  or  wrapper  in  which  each  quantity 
of  the  tea  was  to  be  placed,  and  the  tea  was  so  weighed  out  for  the 
purpose  of  obtaining  upon  each  weighing  such  a  quantity  of  tea  with 
its  bag  or  wrapper  as  would  weigh  exactly  a  quarter  of  a  pound. 

{e)  The  second  of  the  said  beam  scales  had  a  folded  paper  bag 
placed  underneath  the  scoop  in  which  the  tea  was  being  weighed. 
This  bag  was  being  used  for  the  same  purpose  and  with  the  same 
efiFect  as  the  disc  above  referred  to. 

(/)  The  respondents  weighed  out  the  tea  in  such  quantities   as 
aforesaid  only  for  those  customers  who  were  retail  dealers  in  tea, 
and  who  requested  to  be  supplied  with  it  so  packed.     Such  customers 
themselves  supplied  the  said  bags  and*  wrappers  to  the  respondents 
for  the  purpose  of  the  respondents  putting  up  the  tea  in  them.     Each 
of  such  bags  or  wrappers  had  printed  upon  it  an  intimation  that 
the  weight  of  the  paper  was  included.     At  the  time  of  the  inspector's 
I         said  visit  other  scales  in  the  sam^  condition  as  the  two  scales  the 
!         subject  of   the   informations   were   being   used  at   the   respondents' 
j         premises  for  weighing  out  tea  for  such  customers  as  aforesaid,  and 
j         there  were  also  in  use  a  number  of  scales  for  weighing  out  tea  in 
full  weights,  and  all  these  last-mentioned   scales  were   correct   and 
just    Directions  had  been  given  by  the  respondents  to  their  em- 
ployees, who  worked  under  proper  supervision,  not  to  use.  scales  with 
a  metal  disc  or  paper  bag  to  weigh  out  tea  for  any  customers  other 
than  those  above  referred  to.     The  respondents  did  not  sell  tea  by 
retail. 

(g)  The  beam  scales  in  question  in  the  condition  referred  to  were 
respectively  used  for  trade  by  the  respondents  with  the  customers 
referred  to  in  paragraph  (/),  and  in  such  cases  were  respectively 
physically  incorrect  to  the  extent  and  in  the  manner  above  described. 
(h)  The  respondents  acted  fairly  towards  their  said  customers, 
and  only  gave  them  what  they  asked  for. 

3.  The  appellants  contended  that  the  said  beam  scales  were 
respectively  false  or  unjust  within  the  meaning  of  section  25  of  the 
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^^Q^        Weights   and   Measures  Act,    1878,   and   they   relied   upon  the    case 
London  Owmty    of  Lane  v.  Rendall,  1899,  2  Q.  B.  673;  69  L.  J.  Q.  B.  8. 
^uncilz/.  ^    The  respondents  contended  that  to  constitute  an  offence  under 

the  said  section  the  scale  must  be  false  or  unjust  with  reference  to 
the  trade  use  that  is  in  fact  being  made  of  it,  and  they  relied  upon 
the  cases  of  Withall  v.  Francis  (1878)  42  J.  P.  612,  and  Crick  v. 
Theobald  (1895)  64  L.  J.  M.  C.  216. 

5.  But  for  the  fact  that  the  customers  had  requested  the  respon- 
dents to  supply  the  tea  in  such  quantities  and  so  packed  as  aforesaid, 
I  should  have  followed  the  case  of  Lane  v.  Kendall,  and  convicted 
the  respondents;  but  it  appeared  to  me  to  be  impossible  to  say  that 
the  beam  scales  were  false  or  unjust  in  the  face  of  such  a  request. 
The  cases  of  Withall  v.  Francis  above  referred  to  and  Harris  v. 
Allwood  (1892)  57  J.  P.  7,  appeared  to  me  to  establish  the  contrary, 
and  I  accordingly  decided  to  dismiss  the  informations. 

6.  The  question  of  law  for  the  opinion  of  the  Coiut  is  whether 
upon  the  facts  above  stated  I  was  right  in  law  in  dismissing  the 
informations. 

Section  25  of  the  Weights  and  Measures  Act,  1878  (41  &  42  Vict, 
c.  49),  is  as  follows : — 

Every  person  who  uses  or  has  in  his  possession  for  use  for  trade  any  weight 
measure  scale  balance  steelyard  or  weighing  machine  which  is  feilse  or  unjust, 
shall  be  liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  case  of  a  second  offence 
ten  pounds,  and  any  contract  bargain  sale  or  dealing  made  by  the  same  shall  be 
void,  and  the  weight  measure  scale  balance  or  steelyard  shall  be  liable  to  be 
forfeiteti. 

Die  kens  y  AT.C,  and  Daldy  for  the  appellants.  The  question  is 
whether  the  word  "  unjust "  in  section  25  is  to  be  regarded  as  unjust 
with  reference  to  the  trade  use  assigned  to  the  scale.  The  magis- 
trate did  not  keep  in  his  mind  the  broad  distinction  between 
sections  25  and  26,  for  there  is  no  suggestion  of  fraud  applicable 
to  section  25.  It  is  no  answer  for  the  respondents  to  say  that  they 
only  use  these  scales  for  a  particular  purpose — it  is  not  denied  that 
they  did  so;  but  there  is  a  danger  in  introducing  a  limitation  into 
a  section  which  contains  no  qualification.  If  scales  are  used  for 
trade  use,  they  cannot  be  used  in  the  way  it  is  found  in  the  case  they 
have  been  used.  "  Unjust "  in  section  25  means  that  which  is  not 
true.  A  scale  cannot  be  true  and  yet  for  a  particular  purpose  be 
allowed  to  be  untrue.  It  must  be  accurate  in  fact,  and  not  merely 
capable  of  being  used  as  accurate  :  Lane  v.  Kendall,  1899,  2  Q.  B.  673; 
69  L.  J.  Q.  B.  8 ;  Great  Western  Railway  Company  v.  Bailie  (1864) 
5  B.  &  S.  928^34  L.  J.  M.  C.  31. 

[At  this  point  they  were  stopped.] 
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I  Avory\  K.C.,  and  Geo.   Ellioit  for  the  respondents.     The  magis- 


I 
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trate  is  right  upon  the  facts  as  found  in  the  case.     These  scales  were  London  County 

accurate  and  just,  and   complied   with    section    25.     They   are   not^^^^- 

unjust,  but  they  are  scales  which  at  one  particular  moment  do  not 

balance.     The  decision  in  Lane  v.  Rendall  ought  to  have  been  that 

section  25  only  applies  where  the  weighing  machine  is  in  itself  unjust. 

That  case  is  also  distinguishable,  for  here  the  customers  themselves, 

being  retail  dealers  only,  requested  that  the  tea  might  be  weighed 

in  the  way  it  was.     The  argument  there  was  that  the  scales  were 

being  used  for   weighing   paper   and    tea   under  the   name   of   tea. 

Here  the  customer  loses  nothing,  but  by  arrangement  with  the  seller 

the  receptacle  or  paper  bag  or  wTapper  into  which  the  tea  is  to  be 

placed  is  weighed  in.     It  is  an  arrangement  or  an  adjustment  between 

the  purchaser  and  the  seller.     There  was  nothing  wrong  in  the  use 

of  the  machine  and  nothing  unjust  about  it  so  long  as  the  purchaser 

knew  how  it  was  used,  and    required    it    to   be    used    in  that   way : 

Wiihail  V.   Francis  (1878)   42   J.   P.   612.     Lane  v.  Rendall   is  no 

authority  for  saying  that  if  the  machine  itself  be  just  the  vendor 

cannot  enter  into  an   arrangement  with  the   purchaser.     It  cannot 

be  that  the  machine  is  made  false  by  putting  a  paper  bag  into  it, 

and  that  it  therefore  remains  false  for  ever  afterwards.     "  Unjust " 

in  section  25  means  unjust  to  the  purchaser,  owing  to  the  falseness 

of  the  machine. 

Dickens.  K.C.,  in  reply.  Section  25  means  that  whether  there  be 
bona  -fides  or  no  bona  fides  in  any  arrangement  between  vendor  and 
purchaser,  the  former  is  bound  to  use  true  scales. 

Cur.  adv.  vult. 

Dec.  9.  Lord  Alverstone  C.J.  In  this  case,  I  confess,  I  have  felt 
ver)*  great  difficulty,  and  I  am  very  anxious  not  to  appear  to  lay 
down  any  general  rule,  or  any  rule  which  is  not  applicable  to  the 
particular  ca.se.  I  have  come  to  the  conclusion  after,  as  I  have 
said,  considerable  doubt,  that  the  argument  of  Mr.  Dickens  is  correct, 
and  that  the  appeal  must  be  allowed.  There  seem  to  me  to  be  two 
classes  of  cases :  the  cases  where  scales  are  kept  used  or  had  in 
possession — ^that  is,  used  or  kept  for  use — in  a  state  which  makes 
them  false  or  unjust;  that  seems  to  me  to  be  one  class  of  cases 
which  come  under  section  25.  There  is  another  class  of  cases  where 
honest  scales  are  honestly  used  in  a  particular  way  for  the  purpose 
of  canying  out  a  particular  weighing  operation.  The  two  classes  are 
illustrated  by  Lane  v.  Rendall^  1899,  2  Q.  B.  673;  69  L.  J.  Q.  B.  8, 
on  one  side,  and  by  Wiihail  v.  Francis  (1878)  42  J.  P.  612,  on  the 
other.    I  am  anxious  that  I  should  not  be  thought  to  lay  down  any 
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^^Q^*        rule  that  it  is  an  infringement  of  section  25  honestly  to  use   scales 

London  Connty    that  are  otherwise  just  for  the  purpose  of  carrying  out  a  particular 

OouncQ  w.  operation  by  temporarily   adjusting  them  for  a  given  purpose,    and 

*  the  difficulty  I  have  really  felt  is  to  determine  within  which  class  of 

cases  upon  the  facts  this  case  falls.     I  have  come  to  the  conclusion, 

for  reasons  which  I  will  ver\'  briefly  state,  that  this  case  falls  within 

the  class  of  cases  in  which  the  person  against  whom  the  proceedings 

have  been  taken  has  had  in  his  possession  an  unjust  balance.     I 

think  the  real  difficulty  is,  upon  these  facts,  to  say  whether  or  not 

what  the  magistrate  has  found  makes  what  was  being  done  a  mere 

temporary  adjustment  of  an  honest  balance  for  use  for  a  particular 

purpose,  or  the  having  in  possession  a  scale  which  was  inaccurate 

and  unjust  contrary  to  section  25. 

I  think  on  these  facts  it  must  be  taken  that  not  only  this  scale, 
but  others,  open  to  the  same  objection,  were  regularly  kept  in  that 
condition.  It  is  found  that  one  of  them  had  a  metal  disc  fixed  by 
wire  to  adjust  the  weight  of  the  paper.  It  is  found  that  the  other 
had  a  folded  paper  bag  placed  underneath  the  scoop  in  which  the 
tea  was  being  weighed.  Or,  in  other  words,  the  two  scales  were 
not  in  such  condition  that  the  material  put  into  the  weighing  scoop 
would  be  justly  weighed.  I  think,  possibly,  it  may  not  be  an  unfair 
method  of  construing  section  25  to  say  that  while  there  may  be  a 
temporar>'  use  of  scales  so  as  to  make  them  carry  out  a  particular 
weighing  operation  which  is  honest  and  desired  to  be  done,  the 
instrument  in  its  normal  condition  as  kept  must  be  in  a  conditior 
to  weigh  justly — by  which  T  mean  accurately — that  which  is  put  in 
it  to  be  weighed.  In  this  case  the  scales,  as  kept,  will  not  weigh 
accurately  the  tea  put  into  the  scoop;  they  will  weigh  it  plus  the 
weight  of  the  paper  bag,  which  is  underneath  in  one  case,  and  the 
metal  disc,  which  is  fastened  in  the  other. 

Now  the  case  states  at  paragraph  2,  clause  (/),  that  "  the  respon- 
dents weighed  out  tea  .  .  .  only  for  those  customers  who  were  retail 
dealers  in  tea,  and  who  requested  to  be  supplied  with  it  so  packed. 
Such  customers  themselves  supplied  the  bags  and  wrappers.  ...  At 
the  time  of  the  inspector's  said  visit  other  scales  in  the  same  condition 
as  the  two  scales  the  subject  of  the  informations  were  being  used  at 
the  respondents'  premises  for  weighing  out  tea  for  such  customers  as 
aforesaid,  and  there  were  also  in  use  a  number  of  scales  for  weighing 
out  tea  in  full  weights,  and  all  these  last-mentioned  scales  were  correct 
and  just  Directions  had  been  given  by  the  respondents  to  their  em- 
ployees, who  worked  under  proper  supervision,  not  to  use  scales 
with  a  metal  disc  or  paper  bag  to*  weigh  out  tea  for  any  customers 
other  than  those  above  referred  to." 
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I  think  that  statement  shows  that  these  scales  complained  of  were  i^os. 
pemianently  kept  in  that  condition,  and  that  it  required  what  is  here  London  Oounty 
spoken  of  as  supervision  and  superintendence,  so  that  they  might  Council  v, 
not  be  used  for  an  improper  purpose.  Therefore,  it  seems  to  me 
that  that  points  to  a  condition  of  things  which,  though  it  may  be 
perfectly  innocent  in  itself  and  really  no  substantial  breach,  yet  still 
is  a  contravention  of  the  statute,  because  the  scales  will  not  accurately 
and  justly  weigh  that  which  is  put  in  to  be  weighed.  That  the 
learned  magistrate  took  that  view  of  the  facts  I  think  is  perfectly 
dear  from  the  grounds  upon  which  he  dismissed  the  summons.  He 
says  in  paragraph  5  :  "  But  for  the  fact  that  the  customers  had 
requested  the  respondents  to  supply  the  tea  in  such  quantities  and 
so  packed  as  aforesaid,  I  should  have  followed  the  case  of  Lane  v. 
Kendall,  1899,  2  Q.  B.  673;  69  L.  J.  Q.  B.  8."  In  other  words, 
be  really  has  rather  adopted  the  argument — ^with  which  we  were 
impressed — of  Mr.  Avory,  that  the  request  to  carry  out  this  particular 
weighing  operation  was  an  answer  to  this  summons.  I  say  that  if 
I  had  come  to  the  conclusion  that  merely  and  solely  for  the  time 
when  these  scales  were  being  used  for  this  particular  purpose  a 
temporary  adjustment  had  been  made,  which  was  not  the  ordinar)' 
condition  of  the  scales  as  kept  by  the  respondents,  I  should  have 
come  to  a  different  conclusion.  I  think  the  magistrate  meant  to 
find  here  that  the  scales,  were  kept  in  such  a  condition  that  they 
would  not  accurately  weigh — would  not  justly  weigh — ^what  was  put 
in  them  to  be  weighed ;  that  being  so,  he  has  thought  that  the  mere 
request  by  customers  to  have  their  tea  so  weighed  was  an  answer 
to  the  summons.  I  have  therefore  come  to  the  conclusion  that  the 
appeal  ought  to  be  allowed. 

With  regard  to  the  authorities,  of  course,  there  is  Crick  v.  Theobald 
(1895)  64  L.  J.  M.  C.  2x6.  So  far  as  I  can  see,  that  has  nothing 
to  do  with  the  case.  With  regard  to  Wit  hall  v.  Francis  (1878) 
42  J.  P.  612,  that  undoubtedly  was  a  case  coming  within  what  I 
have  called  the  temporary  use  of  proper  scales  for  a  given  purpose, 
and  that  is  why  I  am  so  anxious  it  should  not  be  thought  I  am  laying 
down  a  rule  that  there  was  anything  unlawful  in  doing  what  was 
recognised  by  the  Court  as  being  lawful  in  Withall  v.  Francis, 

With  regard  to  Lane  v.  Kendall,  1899,  2  Q.  B.  673 ;  69  L.  J.  Q.  B.  8, 
although  it  is  a  case  exactly  on  the  lines  I   have   indicated,  I   do 
I  not  think  it  can  be  recognised  as  laying  down  any  rule  apart  from 

I  the  facts  of  that  case,  because  I  have  not  the  slightest  doubt  that  in 

I  Lane  v.  Kendall  the  scales  were  being  used  for  weighing  paper  and 

'  tea  under  the  name  of  weighing  tea;  therefore,  although  no  fraud 

I  was  found  to  be  done  for  other  purposes,  yet  the  scales  were  being 
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^^Q^  in  fact  kept  and  used  in  the  unjust  condition  to  which  I  have  already 
London  Oountj  referred — that  is  to  say,  not  in  the  condition  of  weighing  fairly  and 
Ooimdl  V.  justly  the  tea  that  was  put  into  the  scale. 

^ '  This  is  obviously  a  technical  breach  of  the  section  3  and  I  do  not 

suppose  it  will  be  suggested  for  a  moment  that  the  respondents,  who 
are  weighing  tea  to  be  put  into  bags  which  are  going  to  indicate 
that  the  paper  bag  is  weighed  in  with  the  tea,  were  doing  any- 
thing in  the  least  morally  wrong ;  but  I  think  that  they  have  brought 
themselves  within  the  mischief  of  the  section,  because  after  aU,  as 
was  pointed  out  in  the  argument,  if  supervision  is  required  for  scales 
so  adjusted,  they  may  be  used  at  times  when  that  supervision  fails 
for  weighing  other  matters.  Therefore  1  think  technically  there  was 
a  breach  of  this  section,  and  that  the  magistrate  ought  to  have 
convicted,  notwithstanding  there  had  been  a  request  by  customers 
to  have  their  tea  weighed  so  that  the  weight  of  the  bag  might  be 
included.     I  therefore  think  the  appeal  must  be  allowed. 

Lawrance  J.  I  am  of  the  same  opinion,  on  the  ground  that  in 
this  case,  beyond  doubt,  the  respondents  were  using  or  had  in  their 
possession  a  scale  which  was  false  and  unjust  at  the  time  of  the  visit 
of  the  inspector.  The  object  of  the  statute  clearly  was  not  that 
there  should  be  an  inquir}%  when  it  has  been  proved  that  a  scale 
is  being  used  which  is  unjust,  as  to  whether  any  fraud  had  been 
committed  or  not,  because  if  that  had  been  so  it  would  have  been 
easy  in  every  case  for  the  respondents  to  come  forward  and  say,  "  In 
this  case  no  one  was  taken  in."  The  question  is  not  whether  the 
scale  was  false  and  unjust  towards  the  particular  customer  who  was 
using  it,  but  whether  it  was  false  and  unjust  in  fact  No  one  can 
doubt  for  a  moment  that  it  was,  if  used  by  anyone  else  upon  the 
premises,  false  and  unjust  at  that  time.  No  one  can  doubt,  if  the 
disc  or  paper  had  been  concealed  that  that  would  have  been  a  fraud. 
This  view  of  section  25  is  strengthened  by  section  26,  which  is  really 
pointed  to  fraudulent  user.  Section  25  is  not  intended  to  throw  the 
*".iirden  upon  inspectors  of  weights  and  measures  to  inquire  eveiy*  time 
whether  the  purchaser  had  been  taken  in  or  not.  The  section  seems 
to. me  to  be  perfectly  clear.  It  makes  it  an  offence  for  a  person 
to  use  or  have  in  his  possession  for  use  for  trade  any  weight,  scale, 
&c.,  which  is  false  or  unjust.  If  the  weight  or  scale  is  false  and 
unjust,  though  in  a  manner  not  to  the  injury  of  the  customer — because 
if  that  had  been  so,  and  it  had  been  concealed,  there  would  have 
been  an  offence  under  section  26 — it  seems  to  me  to  come  entirely 
under  section  25,  and  to  come  within  the  judgment  in  Lane  v.  Kendall, 
I  therefore  think  that  this  appeal  must  be  allowed. 

Kennedy  J.     I   am  of  the  same  opinion.     The  information,  or 
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informations  rathei,  Avith  which  the  magistrate  had  to  deal,  it  is  to  _    ^^^^ 

be  noticed,   each   charged  the   respondents   with   using   for  trade  a  London  County 
weighing  machine,  to  wit,  a  beam  scale,  which  was  false  or  unjust.  ^^^  ^' 
Now,  speaking  entirely  for  myself,  it  seems  to  me  that  the  object, 
for  a  very  obvious  public  reason,  which  was  sought  to  be  attained 
by  this  section,  and  which  in  fact  it  does  attain  as  I  construe  it,  is 
this:  that  the  instrument  itself  must  be  in  such  a  condition,  whether 
on  a  particular  occasion  or  generally,  when  it  is  being  used  for  trade, 
that  it  gives  a  just  and  true,  that  is  a  correct,  result  as  regards  the 
weight  of  the  thing  being  weighed,  i.e.,  the  thing  being  placed  in 
the  scales.     It  seems  to  me,  I  confess,  that  all  the  argument  which 
weighed  with  the  learned  magistrate,  and  seems  to  have  turned  the 
scale,  if  I  may  say  so,  in  his  mind,  as  to  the  acquiescence  or  request 
of  the  purchaser,  is  nihil  ad  rem.     In  my  opinion,  a  trader  is  liable 
under  the  secticxi,  however  honest  his  intent,  if  in  fact  he  uses  an 
adjustment   which    is   not   an  adjustment   of   the   thing    within    the- 
scale — that  is,  the  thing  to  be  weighed — but  is  an  adjustment  which 
affects  the  truth  and  accuracy  of  the  weighing  machine.     Therefore, 
it  seems  to  me  that  there  is  a  fallacy  in  the  analogy  suggested  of  an 
adjustment  of  scales  by  putting  a  weight  into  one  scale  in  order  to 
get  a  result  which  could  not  otherwise  be  attained,  owing,  say,  to 
the  deficiency  of  a  3  lb.  weight  when  3  lb.  was  what  was  to  be  got 
out  at  the  other  side.     The  truth  or  accuracy  of  the  machine  is 
not  alFected  so  as  to  make  it  false  or  unjust  if  weight  is  put  into  the 
scale  to  be  weighed  as  part  of  the  thing  to  be  weighed.     I  will  take 
the  strongest  case  I   can,  both  of  honesty   and   request.     Enter  a 
purchaser,  who  says,  "  I   want  to  have  tea  weighed."     The  trader 
says,  **  WeU,  I  have  got  a  machine  for  weighing,  but  it  is  inaccurate." 
**  Oh,  never  mind,"  says  the  purchaser ;  "  we  will  get  as  near  as  we 
can."    I  have  no  doubt  in  my  mind  that  if  that  trader  thereupon 
uses  a  machine  that  is  inaccurate,  and  the  inspector  enters  the  shop 
at  that  moment  and  sees  the  operation,  the  section  would  apply. 
It  could  not  be  said  he  was  not  using  a  machine  which  was  false 
or  inaccurate.     The  object  was  the  safety  of  the  public  in  the  user 
as  well  as   the   possession   of  an   accurate  machine.     An   accurate 
machine  is  cme  that  shows  correctly  the  weight  of  the  thing  put  into 
the  scale  which  is  to  hold  the  goods  to  be  weighed.     If  by  reason 
of  any  adjustment  of  the  machine  it  represents  something  which  is 
not  the  fair  weight  of  the  thing  in  that  scale  of  the  machine,  it 
appears  to  me  that  whether  such  adjustment  were  made  with  acquies- 
cence or  without  acquiescence,  on  one  occasion  or  many  occasions, 
there  would  be  user  of  a  machine  which  is  false  or  imjust  within 
the  section.     There  is  no  reason  why  you   should  not   put  in  the 
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^^^'  scale  any  weights  you  like  where  you  have  got  a  weight  on  the  other 
Lo&dou  County  side  which  is  larger  than  the  one  you  want  to  obtain.  There  is  no 
^m  ^  objection  to  that.     If  you  alter  the  machine  itself  so  that  as  it  stands 

its  contents  are  not  truly  represented  on  the  index  on  the  other  side, 
it  seems  to  me  that  the  section  has  been  contravened,  and  there 
has  been  a  user  of  an  instrument  which  is  in  fact  inaccurate  and 
unjust. 

Appeal  allowed.     Case  remitted. 
Solicitor  for  the  appellants — W.  A.  Blaxland. 
Solicitors  for  the  respondent— IjSimh,  Son,  and  Prance. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister^at-Iaw. 
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WESTMINSTER  CITY  COUNCIL  u.  JOHNSON.  A^.  lo. 

WESTMINSTER  CITY  COUNCIL  u.  FULLER. 

8uiltery  cwnvenlences— Publtc  oonvenlenees— Liand  tax— Liand  Tax 
Aet,  1797  (88  Geo.  III.  e.  6X  B.  ^-Public  Health  (London)  Act,  1891 
(64  as  65  Vlot.  e.  76X  n.  44,  45. 

A  permanent  public  underground  convenience^  constructed  under 
a  public  street  in  London  by  a  local  authority  under  section  44 
of  the  Public  Health  (London)  Act,  1891,  is  not  a  hereditament 
had  or  held  by  the  authority  within  the  meaning  of  section  4  of 
the  Land  Tax  Act^  il97i  ^^  ^s  consequently  not  chargeable  to  land 
tax. 

These  actions  were  tried  together  before  Wright  J.  without  pleadings 
and  without  a  jury  upon  facts  agreed. 

In  the  first  the  plaintiffs  claimed  against  the  defendant  Johnson,  as 
collector  of  land  tax  for  the  Regent  Ward,  No.  i,  of  the  parish  of 
Sl  James,  Westminster,  a  declaration  that  the  property  Imown  as  the 
underground  convenience,  and  situate  at  Piccadilly  Circus,  W.,  in  the 
City  of  Westminster,  was  exempt  from  land  tax. 

In  the  second  the  plaintiffs  claimed  against  the  defendant  Fuller,  as 
collector  of  land  tax  for  the  Great  Marlborough  Street  Ward,  a 
declaration  that  the  properties  known  respectively  as  the  underground 
convenience.  Broad  Street,  W.,  and  the  underground  convenience. 
Great  Marlborough  Street,  W.,  both  in  the  City  of  Westminster,  were 
exempt  from  land  tax. 

In  each  action  the  plaintiffs  claimed  an  injunction  to  restrain  the 
defendant,  his  servants  and  agents,  from  distraining  on  the  property  of 
the  plaintiffs  for  the  land  tax  demanded  by  the  defendant  in  respect  of 
the  aforesaid  underground  conveniences. 

The  fects  agreed  were  as  follows  : — 

Pursuant  to  the  London  Government  Act,  1899,  and  the  Borough  of 
Westminster  Order  in  Council,  dated  May  15,  1900,  the  metropolitan 
borough  of  Westminster  was  duly  constituted.  The  borough  includes 
the  parish  of  St.  James,  Westminster,  created  by  the  Metropolis 
Management  Act,  1855.  By  charter  dated  October  29,  1900,  there 
was  granted  and  confirmed  to  the  said  borough  the  title  of  City,  and 
that  the  Council  should  be  styled  the  mayor,  aldermen,  and  councillors 
of  the  City  of  Westminster.     'I'he  said  Order  and  charter  are  admitted. 
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The  appointed  day  as  from  which  the  said  Act  and  Order  in  Council 
took  effect  was  November  9,  1900. 

The  Council  of  the  said  City,  pursuant  to  and  in  execution  of  and  in 
accordance  with  the  provisions  of  the  Public  Health  (London)  Act, 
1891,  ss.  44  and  45,  maintain  in  the  said  City  a  number  of  public 
lavatories  and  public  sanitary  conveniences  for  the  use  and  benefit  of 
the  public.  The  said  lavatories  and  conveniences  (with  one  exception) 
are  (though  this  is  not  admitted  by  the  defendants  to  be  material)  each 
a  source  of  expense  to  the  Council,  and  a  burden  upon  the  City  rates, 
and,  taking  the  whole  of  them  together,  they  are  a  source  of  expense  to 
the  City  and  a  burden  upon  the  City  rates.  The  said  lavatories  and 
conveniences  are  all  managed  together  as  one  enterprise  and  by  one 
department  of  the  City  administration. 

Upon  the  completion  of  the  improvements  authorised  by  the  Metro- 
politan Street  Improvements  Act,  1877  (40  &  41  Vict.  c.  ccxxxv.),  the 
streets  and  paved  portions  of  land  (including  the  island)  which  formed 
Piccadilly  Circus,  and  also  the  streets  in  and  about  the  circus  affected 
or  made  under  the  Act,  were  handed  over  to  and  taken  charge  of  by 
the  Vestry  of  St.  James,  Westminster,  in  pursuance  of  section  18  of  the 
said  Act.  The  whole  of  the  streets  and  paved  portions  (including  the 
island)  was  within  the  parish  of  St.  James,  Westminster,  and  were  partly 
under  the  Act  and  partly  prior  thereto  dedicated  to  the  public  use. 

During  the  year  1 890-1  the  Vestry  of  St.  James,  Westminster,  m 
pursuance  of  the  statutory  powers  conferred  by  the  Metropolis  Manage- 
ment Act,  1855,  constructed  a  public  convenience  in  Piccadilly  Circus, 
which  was,  under  their  statutory  power  conferred  by  the  Metropolis 
Management  Act,  1855,  and  the  Public  Health  (London)  Act,  1891, 
considerably  altered  and  enlarged  by  the  said  Vestry  during  the  year 
1894.  It  consists  substantially  of  an  underground  opening  with  brick 
walls  18  inches  thick  faced  with  enamel  tiles,  and  a  floor  of  mosaic  upon 
concrete,  completely  protected  from  the  weather  by  a  roof  with  pave- 
ments forming  the  floor  of  an  island  in  the  roadway  substantially  of  the 
same  area  as  the  convenience.  The  convenience  is  lighted  by  elec- 
tricity and  gas.  The  construction  as  enlarged  cost  about  J^^^ooo, 
The  convenience  contains  20  water-closets,  21  urinals,  and  14 
lavatories.  The  accommodation  is  for  both  sexes,  but  separate  for 
each  sex.  It  is  constructed  wholly  underground,  mainly  under  the  said 
island,  but  partly  under  the  carriageway,  and  has  a  skylight  projecting 
above  the  pavement  of  the  island.  It  is  entered  by  means  of  two 
separate  staircases,  each  opening  on  the  pavement  of  the  island.  The 
City  Council  place  two  men  and  two  women  *  in  charge  for  the  purpose 
of  keeping  order,  and  keeping  the  place  clean,  and  taking  charge  of  the 
lavatories,  urinals,  and  closets.     A  charge  of  id.  is  made  for  the  use  of 
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the  closets,  and  2d.  for  the  use  of  the  lavatories,  including  in  the  latter        ^^QS. 
case  water,  soap,   towel,  and  brushes.      The   charge   is   made   under  Westminster 
section  45  of  the  Public  Health  (London)  Act,  1891,  for  the  purpose  of  ?*Z^^^^ ''' 
aiding  in  meeting  the  expenditure  on  public  conveniences  and  lavatories  rir  x^   ^^ . 
in  the  City,  and  is  so  applied,  and  with  the  object  of  placing  some  citv  Council  7;. 
check  on  a  too  indiscriminate  public  user.     The  convenience  is  open  PttUw. 
from  7  a.m.  to  i  a.m.,  at  other  times  it  is  locked  up.    This  convenience 
produces  an  income  in  excess  of  the  expenses,  but  it  is  the  only  one 
which  does.     The  City  officials  manage  this  and  the  other  conveniences. 
The  charges  are  in  no  case  made  with  the  view  to  profit,  but  it  is  not 
admitted  by  the  defendants  that  this  is  material.     The  convenience 
was  assessed  in  the  valuation  list  made  in  pursuance  of  the  Valuation 
(Metropolis)  Act,  1869,  and  in  force  at  the  time  of  the  assessment 
hereinafter  mentioned,  at  ;^2  5o  gross,  and  in  the  valuation  list  now  in 
force  is  assessed  at  ;£^2oo  gross. 

The  site  of  this  convenience  is  in  a  situation  formerly  occupied 
pardy  by  houses  and  partly  by  the  street.  The  land  tax  in  respect  of 
Na  6,  Piccadilly,  had  been  redeemed  prior  to  the  passing  of  the 
Metropolitan  Street  Improvements  Act,  1877  (40  &  41  Vict, 
a  ccxxxv.).  The  land  tax  on  the  other  houses  had  not  been 
redeemed.  From  the  date  the  Metropolitan  Board  of  Works  took 
possession  under  this  Act  of  the  houses  in  Piccadilly  no  land  tax 
whatever  has  been  paid.  The  said  Board  paid  the  Crown  the  value  of 
the  freehold  (which  was  Crown  property)  of  the  land  covered  by  the 
said  houses,  but  no  conveyance  has  been  made  by  the  Crown  either  to 
the  said  Board  or  aheir  successors,  the  County  Council,  or  to  anyone 
else. 

ITie  whole  of  the  space  occupied  by  the  said  convenience  and  its 
wails  and  foundations  is  "  made  ground,"  consisting  of  brick  and  other 
rubbish  produced  and  placed  there  in  the  course  of  carrying  out  the 
improvements  by  the  said  Act  authorised,  and  making  the  streets, 
island,  &c.,  now  there,  the  levels  ot  the  land  having  been  considerably 
altered  by  the  Board's  improvements. 

In  December,  1900,  the  City  was  assessed  to  the  land  tax  in  respect 
of  the  said  convenience  in  the  sum  of  j£2^o  for  the  year  ending  March 
25, 1 901.  No  previous  assessment  to  such  tax  had  ever  been  made  in 
respect  of  the  said  convenience,  but  the  houses  which  were  formerly 
built  upon  the  site  had  always  been  assessed. 

The  Great  Marlborough  Street  and  Broad  Street  conveniences  were 
constructed  by  the  Vestry  of  St.  James,  Westminster,  under  the  Public 
Health  (London)  Act,  1891.  They  were  both  constructed  underground, 
with  walls  18  inches  thick,  roofed  in,  and  lighted,  as  in  the  case  of  the 
Piccadilly   convenience  already  described.      The  Great  Marlborough 
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_  Street  convenience  cost  ;£^i,7oo,  and  contains  six  waterclosets,  six 

urinals,   and  four  lavatories,  with    separate  accommodation  for  both 

•    sexes,  and  is  constructed  partly  under  the  street  and  partly  under  the 

island  therein,  and  has  a  small  skylight  level  with  the  pavement  of  the 

.    island.     This  convenience  is  constructed  in  "  made  ground,"  forming 

part  of  either  the  street  or  the  foundation  of  the  street. 

The  Broad  Street  convenience,  the  construction  of  which  cost 
^^2,050,  contains  nine  waterclosets,  nine  urinals,  and  four  lavatories, 
with  separate  accommodation  for  both  sexes.  It  is  constructed  wholly 
underground,  partly  under  the  carriageway  of  the  street  and  partly 
under  an  island  therein,  and  has  a  small  skylight  level  with  the  pave- 
ment of  the  island.  It  is  entered  by  means  of  separate  staircases,  each 
opening  on  to  the  pavement  of  the  island.  This  convenience  and  its 
walls  and  foundations  is  wholly  constructed  in  "  made  ground,"  forming 
part  of  either  the  street  or  the  foundation  thereof. 

The  City  Council  place  two  men  and  two  women  in  charge  of  each 
of  these  conveniences,  and  a  charge  of  id.  for  waterclosets  and  2d.  for 
lavatories  is  made  as  is  the  case  of  the  Piccadilly  convenience.  Neither 
of  these  conveniences  produce  any  income  sufficient  to  meet  the 
expenses  thereof,  and  both  are  a  burden  on  the  City  rates.  The 
charges  are  not  made  with  a  view  to  profit,  but  it  is  not  admitted  by 
the  defendant  that  this  is  material. 

In  the  case  of  two  of  the  properties  (20  and  21,  Great  Marlborough 
Street)  opposite  the  Great  Marlborough  Street  convenience,  the  hind 
tax  has  been  redeemed.  The  land  tax  on  the  properties  22,  24,  36, 
and  37,  Great  Marlborough  Street,  has  not  been  redeemed.  They  are 
and  always  have  been  assessed  to  land  tax. 

In  the  case  of  six  properties  (46  to  52  Broad  Street)  which  are 
opposite  the  Broad  Street  convenience,  the  land  tax  has  been  redeemed. 
The  land  tax  on  the  properties  5,  6,  7,  8,  9,  Broad  Street  has  not  been 
redeemed.  They  are  and  always  have  been  assessed  to  land  tax.  At 
the  date  of  the  redemption  of  the  land  tax,  in  this  and  the  preceding 
paragraph  mentioned,  the  sites  of  the  streets  surrounding  the 
conveniences  were  streets  substantially  as  at  present. 

Neither  of  the  above  two  conveniences  are  entered  in  or  assessed  in 
the  valuation  list  under  the  Valuation  (Metropolis)  Act,  1869,  in  force 
at  the  time  the  assessment  hereinafter-mentioned  was  made ;  nor  have 
they  ever  been  entered  or  assessed  in  any  such  list.  They  are  not 
rated  to  any  rate  in  the  Metropolis. 

In  December,  1900,  the  City  was  assessed  to  the  land  tax  for  the 
year  ending  March  25,  1901,  in  respect  of  the  said  Great  Marlborough 
Street  convenience  in  the  sum  of  ;^8o,  and  in  respect  of  the  Broad 
Street  convenience  in  the  sum  of  ;^8o.     No  previous  assessment  to 
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such  land  tax  had  ever  been  made  in  respect  of  either  'of  the  said       ^^08. 
conveniences.  Westminster 

The  questions  which    the   parties    agreed    to  be  the  questions  to  Ji^^  Oonncil  z.. 
be  decided  between   them   in    these  actions  were  whether  land  tax  „,  ,  .\ 
could  be  assessed   in  respect  of  the  convenience  in  Piccadilly,  and  (jity  Council  v, 
whether  it  could  be  assessed  in  respect  of  either  of  the  conveniences  in  Fufler. 
Great  Marlborougii  Street  and  Broad  Street. 

Section  4  of  the  Land  Tax  Act,  1797  (38  Geo.  III.  c.  5),  provides  as 
follows : — 

And  to  the  end  that  the  full  and  entire  sum  by  this  Act  charged  ....  may  be 
felly  and  completely  raised,  and  paid  to  His  Majesty's  use  ;  be  it  further  enacted  by 
tbeaothonty  aforesaid,  that  all  and  every  manors,  messuages,  lands,  and  tenements 
....  and  all  hereditaments,  of  what  nature  or  kind  soever  they  be,  ...  . 
md  all  every  person  and  persons,  bodies  politic  and  corporate  ....  having 
or  holding  any  such  manors,  messuages,  lands,  tenements,  or  hereditaments  .... 
shall  be  charged  with  as  much  equality  and  indifference  as  is  possible,  by  a  pound- 
rate,  for  or  towards  the  said  several  and  respective  sums  by  this  Act  set  or 
imposed  .... 

The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  con- 
tains the  following  provisions  : — 

Section  44. — (i)  Every  sanitary  authority  may  provide  and  maintain  public 
lavatories  and  ashpits  and  public  sanitary  conveniences  other  than  privies,  in  situations 
where  they  deem  the  same  to  be  required  .... 

(2)  For  the  purpose  of  such  provision  the  subsoil  of  any  road,  exclusive  of  the 
foutway  of  any  building  or  the  curtilage  of  a  building,  shall  be  vested  in  the  sanitary 
authority.  . 

Sectioa45. — (i)  Where  a  sanitary  authority  provide  and  maintain  any  public 
kvatories,  ashpits,  or  sanitary  conveniences,  such  authority  may — 

(tf)  make  regulations  with  respect  to  the  management  thereof,  and  bye-laws  as  to 
the  decent  conduct  of  persons  using  the  same  ;  and 

{^)  let  the  same  for  any  term  not  exceeding  three  years  at  such  rent  and  subject  to 
scch  conditions  as  they  may  think  fit ;  and 

(f)  diarge  such  fees  for  the  use  of  any  lavatories  or  water-closets  provided  by 
them  as  they  may  think  proper. 

Daiukwerts,  K,C,y  and  S.  Mayer  for  the  plaintiffs.  These  under- 
ground street  conveniences  have  nothing  about  them  of  the  nature  of 
the  hereditament  contemplated  by  the  Land  Tax  Act,  1797  ;  nor  is 
the  pkdntiffs'  possession  of  them  a  having  or  holding  of  such  heredita- 
ments within  the  meaning  of  section  4.  This  is  a  very  differetit  case 
from  that  of  the  Metropolitan  Railway  v.  Fowler^  1893,  A.  C.  416 ;  62 
L  J.  Q.  B.  553,  where  a  tunnel  was  held  to  be  chargeable  to  the  land 
tax  under  section  4.  The  vesting  of  the  soil  of  these  places  in  the 
plaintiffs  is  only  such  a  vesting  of  property  in  them  as  is  necessary  for 
the  control,  protection,  and  maintenance  of  them  as  conveniences  for 
the  public  use  :  Tunbridge    Wells  Corporation  v.  Baird^   1896,  A.C. 
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434;  65  L.  J.  Q.  B.  451;  Coverdale  v.  Charlton  (1878)  4  Q.  B.  D. 
104  ;  47  L.  J.  Q.  B.  446 ;  Rolls  v.  St,  George-the-Martyr^  Soutkivark^ 
Vestry  (1880)  14  Ch.  D.  785 ;  49  L.  J.  Ch.  691 ;  Hinde  v.  Charlton 
(1866)  L.  R.  2  C.  P.  104 ;  36  L.  J.  C.  P.  79;  Finchley  Electric  Light 
Co,  V.  Finchley  Urban  District  Council^  1903,  i  Ch.  437  ;  i  L.  G.  R. 
244;  72  L.  J.  Ch.  297. 

The  second  point  is  that  these  conveniences  are  situate  on  land 
upon  which  the  land  tax  has  already  been  redeemed.  If  this  be  so, 
the  land  cannot  become  liable  again  to  land  tax  because  it  is  put  to  a 
new  use. 

The  soil  in  which  these  conveniences  are  constructed  is  "  made " 
ground  brought  there  by  the  plaintiffs  in  exercise  of  their  duties  in 
making  up  the  streets,  and  forming  part  of  the  street  or  of  its 
foundation. 

Macmorran^  ^.C,  and  Rowlatt  for  both  defendants.  There  is  a 
difference  between  Johnson's  case  and  Fuller's  case,  because  in  the 
former,  which  relates  to  the  convenience  in  Piccadilly,  the  freehold  of  the 
land  was  acquired  under  the  Metropolitan  Street  Improvements  Act, 
1877,  so  that,  apart  from  the  vesting,  the  site  belonged  to  the  Metropolitan 
Board  of  Works  and  now  belongs  to  their  successors.  In  each  case 
these  conveniences  are  tenements  which  can  be  let  to  a  tenant  and  are 
consequently  liable  to  be  assessed  to  the  land  tax.  The  plaintiffs  have 
as  exclusive  possession  as  the  railway  company  had  of  their  tunnel 
in  Metropolitan  Railway  v.  Fowler^  1893,  A.  C.  416 ;  62  L.  J. 
Q.  B.  553 ;  and  there  is  no  distinction  in  principle  between  that  case 
and  this.  Streets  of  themselves  have  no  value  at  all  and  that  is 
why  they  are  not  assessed  to  the  land  tax,  but  when  any  erection 
or  underground  building  is  placed  in  them  which  has  a  value,  it 
becomes  liable.  In  Fuller's  case  these  constructions  were  not  upon 
old  property  but  simply  in  the  streets  under  the  Public  Health 
(London)  Act,  1891,  but  Ihe  plaintiffs  have  a  sufficiently  exclusive 
possession  to  render  them  liable  to  be  assessed  to  the  land  tax  in 
respect  of  them. 

Danckwerts^  K,C^  in  reply.  The  whole  question  is  whether  these 
constructions  are  hereditaments  held  by  any  person,  liable  to  land 
tax.  The  Land  Tax  Act,  1797,  contemplates  a  permanent  estate 
or  something  in  the  nature  of  a  permanent  estate.  There  is  no 
analogy  between  the  present  case  and  Metropolitan  Railway  v.  Fowler^ 
for  here  the  property  is  vested  in  the  plaintiffs  for  a  purely  limited 
purpose.  They  have  no  exclusive  property;  all  the  right  they  have 
is  on  behalf  of  the  public  for  the  public  use.  They  can  exclude 
no  one.  If  the  defendants*  contention  be  right  the  case  of  sewers 
and   even    of   the    streets    themselves    could  not   be  distinguished- 
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Here  the  soil  is  vested  in  the  plaintiffs  ^ua  street ;   they  have  no  other        two. 

title  to  it.  Westminster 

Oity  Oonncil  v, 

Wright  J.  The  Land  Tax  Act,  1797,  provides  as  far  as  is  material  ^^^  ^ 
for  present  purposes,  in  substance,  that  tenements  or  hereditaments  had  Oity  Oouncil  v, 
or  held  by  persons  shall  be  liable  to  be  assessed  to  the  land  tax ;  and  ^^^r. 
the  real  question  is  whether  the  Westminster  City  Council  have  or 
hold  these  conveniences  as  hereditaments  within  the  meaning  of  that 
statute. 

It  seems  to  me  tolerably  plain  that,  where  section  4  of  the  Land  Tax 
Act  speaks  of  "  having  or  holding "  tenements  or  hereditaments,  that 
language  is  used  with  reference  to  ordinary  unqualified  rights  of 
propeit)-;  and  the  question  is  whether  a  restricted  qualified  property 
which  the  sanitary  authority  has  in  places  like  these  can  properly  be 
brought  within  the  words  of  the  statute.  The  nature  of  the  right  which 
the  plaintiffs  have  is,  I  think,  best  described  in  the  language  of  Lord 
Halsbury  or  Lord  Herschell  in  the  case  of  Tunbridge  Wells  Cor- 
poration V.  Baird,  1896,  A.  C.  434;  65  L.  J.  Q.  B.  451.  Taking 
Lord  Herschell's  words,  he  says:  "It  seems  to  me  that  the  vesting  of  the 
street  vests  in  the  urban  authority  such  property  and  such  property  only 
as  b  necessary  for  the  control,  protection,  and  maintenance  of  the  street 
as  a  highway  for  public  use."  Of  course  the  vesting  under  the  Public 
Health  (London)  Act,  1 891,  is  a  little  different  from  that  because  it  is  a 
Testing  for  the  purpose  of  constructing  and  maintaining  these  con- 
Tcniences,  but  the  principle  is  the  same. 

Then,  in  the  case  oi  Bradford y,  Eastbourne  Corporation^  1896,  2  Q.  B. 
205,  at  p.  2TI ;  65  L.  J.  Q.  B.  571,  Lord  Russell  of  Killowen  C.J.  used 
similar  language :  "  It  has  been  clearly  held  that  the  vesting  is  not  a 
giYing  of  the  property  in  the  sewer  and  in  the  soil  surrounding  it  to  the 
local  authority,  but  giving  such  ownership  and  such  rights  only  as  are 
necessary  for  the  purpose  of  carrying  out  the  duties  of  a  local  authority 
with  regard  to  the  subject  matter*"  Pritnd  facie  it  seems  to  me  that  the 
Council  when  they  appropriate  a  piece  of  land  under  one  of  their  streets 
for  a  purpose  of  this  kind  do  not  acquire  under  the  Public  Health 
(London)  Act,  1891,  or  any  other  title  by  which  they  are  authorised  to 
do  these  works,  anything  equivalent  to  a  general  property.  They 
acquire  only  such  an  interest  as  is  necessary  for  the  purpose  of  dis- 
chaiging  their  public  duty. 

Then  comes  the  question,  which  is  of  some  difficulty,  when  they 

actually  construct  a  permanent  building  of  this  kind  on  or  under  the 

street,  whether  or  not  that  ought  to  be  regarded  as  a  tenement  or 

hereditament  had  or  held  by  them. 

It  seems  to   me  no  distinction  can   be  drawn  merely  because  a 
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structure  is  more  or  less  permanent ;  the  construction  of  the  structure 
is  permitted  to  the  authority  simply  for  the  purpose  of  and  in  discharge 
of  their  sanitary  duties,  and  I  cannot  think  it  ought  to  be  regarded 
as  any  more  than  what  I  may  call  a  personal  property-  of  theirs,  merely 
because  it  is  permanent  or  its  walls  are  of  a  certain  thickness  or 
peculiar  in  construction.  The  principle  is  that  they  are  allowed  to  put  it 
down  only  for  limited  purposes,  and  they  are  not  owners  in  the 
ordinary  sense.  In  the  case  of  Metropolitan  Railway  v.  Fowler^  1893, 
A.  C.  416 ;  62  L.  J.  Q.  B.  553,  the  facts  were  entirely  different  as  has 
been  pointed  out.  There  there  was  a  permanent  appropriation  of  the 
soil  for  the  purposes  of  the  railway,  and  I  do  not  think  there  is  anything 
in  the  language  used  by  the  noble  Lords  in  that  case  which  would  in 
any  way  warrant  me  in  holding  that  they  would  take  the  same  view  in 
respect  of  the  entirely  limited  ownership  of  the  sanitary  authority  in  that 
which  is  merely  the  soil  of  the  streets. 

Mr.  Danckwerts  has  pointed  out,  I  think,  that  the  whole  of  these 
conveniences,  or  certainly  the  greater  part  of  them,  are  in  made  ground, 
that  is  to  say  in  soil  which  is  put  there  by  the  Council  merely  in  exercise 
of  its  duties  or  its  powers  in  making  up  the  level  of  the  street,  and 
therefore  it  seems  to  me  it  is  reasonable  to  consider  that  w^hatever 
occupies  a  part  of  that  which  is  put  there  merely  for  the  purpose  of  a 
street  ought  to  be  regarded  as  held  on  a  similar  title  to  the  street 
itself,  with  the  addition,  no  doubt,  that  it  is  also  held  here  under  the 
title  of  the  Public  Health  (London)  Act,  1891,  as  a  public  convenience. 
It  certainly  is  not  immaterial  to  my  mind  to  consider  that  there  seems 
to  me  to  be  no  precedent  whatever  for  assessing  streets  or  conveniences 
of  this  kind  to  the  land  tax  ;  indeed  I  think  it  has  been  actually  held 
that  sewers  made  by  public  authorities  are  not  assessable  to  land  tax. 
How^ever,  if  I  am  wrong,  I  see  great  difficulties  in  enforcing  this  assess- 
ment on  the  other  ground  which  Mr.  Danckwerts  took,  namely,  that  the 
land  tax  on  some  of  this  land  had  been  redeemed  or  extinguished.  But 
that  point  does  not  appear  to  be  raised  by  this  case.  I  accordingly 
declare  that  these  conveniences  are  not  liable  to  be  assessed  to  the 
land  tax,  and  there  will  be  judgment  for  the  plaintiffs  with  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs — Caprons,  Hitchins,  Brabant,  and  Hitchins. 

Solicitors  for  the  defendants — S.  F.  Miller,  Vardon,  and  Miller. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


Note. 

It  will  be  observed  that  the  judgment  in  the  above  case  proceeds  upon  the 
footing  that  the  rights  of  the  plaintiffs  in  the  conveniences  and  in  the  land 
occupied  by  them  depended  entirely  upon  the  provisions  of  section  44  of  the 
Public  Health  (London)  Act,  1891. 
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One  of  the  conveniences,  though  it  was  afterwards  enlarged,  was  originally 
ooostracted  before  that  Act.  At  that  time,  though  metropolitan  vestries  and 
district  boards  had  power  to  provide  public  sanitary  conveniences  under  section  S8 
of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict,  c  120),  there  was  no 
CMCtment  in  force,  similar  to  section  44  (2)  of  the  Act  of  1891,  giving  them 
pover  to  utilise  the  subsoil  of  streets  for  the  purpose.  No  doubt,  when  the 
coovenience  in  question  was  originally  constructed  the  Vestry  believed  that  the 
vestii^  of  the  street  in  them  by  section  96  of  the  Metropolis  Management  Act, 
1855,  gave  them  the  necessary  power.  It  was  not  till  some  years  afterwards 
that  it  was  held,  in  Tunbru(ge  Wells  CorporeUion  v.  Bcu^dy  1896,  A.  C.  434 ; 
65  L.  J.  12-  B'  45*;  74  L.  T.  335  ;  60  J.  P.  788,  that  the  statutory  vcstin|;  of  a 
street  in  tbe  local  authority  is  insufficient  to  give  them  such  power.  Originally 
the  oonstmction  of  the  convenience  in  question  appears  accordingly  to  have 
been  a  taking  of  possession  by  the  Vestry  of  a  portion  of  the  subsoil  wrongfully 
as  between  them  and  the  owner.  But,  of  course,  if  they  had  been  left  in 
possession  they  would  m  course  of  time  have  acquired  a  good  title  under  the 
Real  Property  Limitation  Act«.  Probably  the  Public  Health  (London)  Act, 
1S91,  by  giving  the  Vestry  a  right  to  utilise  the  subsoil  in  the  way  in  which  they 
were,  in  fact,  utilising  it,  had  the  effect  of  preventing  their  acquiring  a  title  by 
prescription.  At  all  events,  no  attempt  was  made  in  the  above  ca>e  to  suggest 
that  the  plaintiffs'  rights  as  to  this  convenience  differed  from  their  rights  as  to  those 
ooostracted  entirely  after  the  Act  of  189 1. 

Apart  from  local  Acts,  there  is  no  provi«iion  applicable  outside  London 
corresponding  with  section  44  (2)  of  the  Public  Health  (London)  Act,  1891. 
The  above  case,  therefore,  does  not  seem  to  be  any  authority  to  show  that  a  local 
aathority  ootside  London,  who  have  provided  a  public  convenience  in  the  subsoil 
of  a  street,  may  not  be  liable  for  lana  tax  in  respect  of  it. 
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A^^.  16;  JENKINS  u.   GROCOTT  AND  OTHERS. 

Dtc.  21. 

Reflistpatlon  of  eleotops— LocUr^P  flpanchlae— Deolapatlon  of  oUdmant 
— Evidence  — Notice  to  elalmant  to  attend— Powers  of  vevUiAng 
bapplstep— Papllamentapy  Voters  RefflstFOrtlon  Act,  1848  (6  A(7 
Vlot.  o.  18X  88.  4£,  eS-Papllamentapy  and  Munloliml  Registra- 
tion Act,  1878  (41  &  42  Vlot.  o.  26X  as.  88,  28  aOX  <UX  88. 

A  retnsing  barrister  cannot  by  notice^  written  or  verbal^  make  the 
personal  attendance  at  the  revision  court  of  a  claimant^  whose  claim 
to  a  vote  is  objected  to^  a  condition  of  the  allowance  of  his  vote. 

Though  in  the  case  of  a  claim  to  vote  as  a  lodger  the  declaration 
annexed  to  the  notice  of  claim  is,  by  section  2^  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  mcule  primi  facie  evidence  of 
the  qualification,  the  right  of  the  revising  barrister  to  discUlaw  the 
claim  is  not  confined  to  the  case  of  such  prima  facie  proof  of  the 
ground  of  objection  as  is  described  in  section  28  (10)  of  that  Act. 
That  subsection  does  not  prevent  the  revising  barrister  from  con- 
sidering any  proper  evidence  against  the  claim^  and,  if  he  thinks 
right,  giving  effect  to  it  by  a  decision  adverse;  to  the  claim. 

This  was  a  report  made  by  the  Revising  Barrister  fw  the  borough  of 
Hackney,  which  was  treated  as  a  special  case. 

The  circumstances  under  which  the  report  was  made  were  as 
follows : — 

On  the  revision  of  the  lists  for  the  borough  of  Hackney  the  claim  of 
William  Jenkins  to  have  his  name  inserted  in  the  old  lodgers'  list  was 
objected  to  on  the  ground  of  want  of  sufficient  value.  The  Revising 
Barrister  disallowed  the  claim  on  the  ground  that  the  claimant  had 
failed  to  satisfy  him  that  the  lodgings  were  of  sufficient  yearly  value. 
He  was  then  asked  to  state  a  case,  but  refused  to  do  so. 

A  rule  nisi  for  a  mandamus  commanding  the  Revising  Barrister  to 
state  a  case  was  then  obtained  on  affidavits  sworn  by  the  claimant  and 
by  Mr.  Solherton,  one  of  the  political  agents.  The  Revising  Barrister 
thereupon  made  the  report  in  question  to  the  Court. 

The  rule  nisi  came  on  for  argument  on  November  6,  1903.  The 
Court  made  the  rule  absolute.  But  it  was  arranged  that  the  report 
should  be  treated  as  a  special  case  and  set  down  for  hearing  on 
November  16,  1903. 

The  report  was  as  follows  : — 

I.  The  claim  of  William  Jenkins,  of  8,  Ada  Street,  Hackney,  to  vote 
as  an  old  lodger  was  duly  objected  to  on  the  ground  that  his  lodgings 
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were  not  of  the  clear  yearly  value  of  ;^io  or  upwards,  if  let  unfurnished.        ^^^^ 
I  disallowed  the  claim  because  the  claimant  failed  to  satisfy  me  that  his  j«nkins  v. 
lodgings  were  of  such  yearly  value.     I  was  thereupon  asked  to  state  a  ^!J^**  ^* 
case  by  way  of  appeal  on  the  ground  that  I  had  no  power  to  disallow 
the  daim,  but  I  declined  to  do  so. 

2.  The  claim  of  William  Jenkins  stands  by  itself,  and  is  not  as  is 
suggested  in  the  affidavit  dated  October  13,  1903,  of  Mr.  Sotherton,  a 
test  case,  and  if  I  was  wrong  in  disallowing  the  claim  no  other  claim 
vill  be  affected. 

3.  I  do  not  propose  to  notice  in  detail  the  statements  contained  in 
the  affidavits  of  Mr.  Sotherton,  and  of  William  Jenkins,  but  I  am 
enable  to  accept  as  accurate  the  statements  contained  in  paragraph  2  of 
the  affidavit  of  the  former.  I  therefore  think  it  right  to  state  as 
briefly  as  possible  the  course  I  adopted,  and  my  reasons  for  it. 

4.  Towards  the  end  of  the  revision  of  the  lists  for  South  Hackney  in 
the  year  1902,  the  Town  Clerk  (who  performs  the  duties  of  the  overseers 
for  the  purposes  of  registration)  drew  my  attention  to  the  excessive 
expense  that,  as  he  alleged,  was  being  cast  upon  the  rates,  owing  to  the 
party  agents  continuing  to  place  upon  the  register  all  lodger  claimants, 
whether  they  possessed  the  necessary  qualification  in  point  of  value  or 
not  He  allied  that  I  was  admitting  the  claims  of  thousands 
of  persons  who  had  no  qualification.  As  a  matter  of  fact,  no  objections 
on  the  ground  of  want  of  value  were  made  by  either  agent. 

5.  On  my  enquiring  into  the  matter  it  was  admitted  by  the  party 
agents  that  an  agreement  existed  between  them  to  refrain  from  objecting 
00  the  ground  of  want  of  value,  and  to  place  all  lodger  claimants  on  the 
roister  whether  they  possessed  the  necessary  qualification  in  value  or 
not 

6.  I  publicly  expressed  my  disapproval  of  this  practice,  and  stated 
that  if  reappointed  for  the  present  year  I  should  insist  on  proof  of  value. 
Thereupon  the  Liberal  agent,  the  deponent  Mr.  Sotherton,  sWed  that 
if  I  did  so  I  should  disfranchise  thousands  of  voters.  I  regarded  this 
statement  as  an  admission  that  the  Town  Clerk's  allegations  were  sub- 
stantially correct 

7.  I  was  appointed  revising  barrister  for  the  current  year  in  the 
month  of  July  last.  Shortly  afterwards  I  directed  the  Town  Clerk  to 
note  in  my  lists  against  the  name  of  any  lodger  claimant,  the  rateable 
Yalue  of  the  house  in  which  he  occupied  lodgings,  and  to  supply  the 
same  information  to  the  party  agents.     This  was  accordingly  done. 

8.  On  or  about  August  6,  1903,  I  received  from  the  Town  Clerk  a 
letter,  asking  me  to  fix  some  linoit  of  rateable  value,  below  which  I 
should  refuse  to  allow  a  lodger's  claim.  I  declined  to  lay  down  any 
hard  and  fast  rule  based  on  rateable  value^  but  wrote  the  letter,  a  copy 
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of  which  is  contained  in  the  exhibit  to  the  affidavit  of  Mr.  Sotherton. 

Jenkins  v.         I  subsequently  satisfied  myself  on  referring  to  the  authorities  that  I 
fl™»*t  M*        was  not  at  liberty  to  treat  rateable  value  as  conclusive  in  any  case. 

9.  On  September  10,  1903,  I  opened  the  registration  court  for  the 
borough  of  Hackney.  The  lists  for  South  Hackney  were  not  reached 
until  September  1 5. 

10.  On  or  about  September  14  I  made  a  personal  inspection  of  the 
larger  part  of  the  South  division,  accompanied  by  the  borough  registra- 
tion officer,  who  had  known  the  constituency  for  20  years,  and  had 
until  lately  been  the  Liberal  agent  for  it.  The  result  of  my  inspection 
was  that  I  was  satisfied  that  the  character  of  the  constituency  was  very 
poor,  and  the  houses  very  small,  many  streets  consisting  entirely  of 
houses  that  were  little  better  than  hovels,  and  that  consequently  the 
question  whether  or  not  any  particular  lodgings  were  worth  ;^io  a  year 
unfurnished  was  extremely  doubtful. 

11.  On  beginning  to  revise  the  lists  for  South  Hackney  on  September 
15,  I  found  that  the  number  of  new  lodger  claims  was  1,014  less  than 
last  year,  owing  mainly  to  the  Conservative  agent  having  fallen  in  with 
the  views  I  then  expressed.  He  had  also  objected  to  several  hundreds 
of  the  Liberal  claims  on  the  ground  of  want  of  value.  No  objections 
on  this  ground  were  made  by  the  Liberal  agent. 

12.  On  the  same  day  the  claim  of  William  Jenkins  was  one  of  the 
first  three  objected  to.  The  Conservative  agent  stated  that  there  was 
insufficient  value.  I  had  not  personally  visited  Ada  Street,  and  there- 
fore asked  the  registration  officer  to  state  what  the  character  of  that 
street  was.  He  said  "  It  is  as  poor  a  street  as  any  you  have  seen, 
sir." 

13.  It  was  proved  to  my  satisfaction  that  the  rateable  value  of  the 
whole  house  in  which  William  Jenkins  occupied  lodgings  is  ^£14  per 
annum,  or  six  shillings  less  than  the  rent  which  in  his  claim  he  stated 
he  paid.  I  then  followed  my  usual  practice  in  the  case  of  disputed 
lodger  claims,  which  is  as  follows  : — 

14.  I  treat  the  declaration  annexed  to  the  claim  (but  not  the  claim 
itself)  9&  prifn&  facie  evidence,  and  unless  there  is  evidence  in  support 
of  the  objection  I  allow  the  claim.  If,  however,  the  objector  is  able 
to  raise  a  reasonable  doubt  I  hold  that  the  primd  fade  evidence  in 
favour  of  the  qualification  is  displaced  (see  Neilsan  v.  Bryan  (igoi) 
Lawson's  Registration  Cases  7,  per  Fitzgibbon  L.J.,  pp.  9,  10),  and  that 
the  claimant  must  attend  and  prove  his  claim.  I  have  the  less  difficulty 
in  treating  the  primd  faeie  evidence  as  rebutted  in  South  Hackney  than 
elsewhere  because  it  is  apparent  on  the  face  of  the  claims,  and  was 
expressly  admitted  by  both  political  agents  during  this  revision,  that  in 
the  case  of  old  and  new  lodgers  alike  the  agents  fill  in  all  particulars. 
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I 


induding  the  amount  of  rent,  in  the  form  of  claim  and  declaration, 


1908. 


!      before  it  is  sent  to  the  claimant  for  signature.     The  result  is  that  the  iwkm  v. 
I     eridence  afforded  by  the  declaration  is,  in  my  opinion,  highly  unsatis-  2j?***  ^^ 
factory  m  the  majonty  of  cases. 


15.  The  Liberal  agent,  though  he  had  made  no  objection  on  the 
ground  of  value,  as  already  stated,  called  my  attention  to  certain  new 
lodger  claims  put  forward  by  the  Conservative  agent  which  he  alleged 
to  be  bad  for  want  of  value,  basing  his  contention  on  the  rateable  value 
of  die  respective  houses. 

16.  I  ordered  all  the  objections  on  the  ground  of  value  and  all  the 
daims  so  questioned  by  Mr.  Sotherton  to  stand  over  to  the  evening 
sitting  of  my  court  on  September  18th.  The  first  part  of  the  Schedule 
hereto  contains  a  statement  respecting  lodger  claimants  during  the 
present  year  in  South  Hackney,  considered  in  relation  to  the  rateable 
Talne  of  the  houses  in  which  they  respectively  live.  Such  statement 
was  prepared  for  my  information  by  the  Town  Clerk  and  was  put  in 
evidence  before  me. 

17.  On  the  said  September  15th,  being  of  opinion  that  there  were 
grave  doubts  as  to  value  in  the  case  of  all  the  claims  and  objections 
referred  to  in  paragraphs  15  and  16  of  this  report,  I  gave  to  each 
claimant  a  notice  in  writing,  a  copy  of  which  forms  the  exhibit  W.  J.  3 
to  the  affidavit  of  William  Jenkins.  I  stated  in  court  that  if  such 
claimants  respectively  satisfied  me  that  they  paid  rent  amounting  to 
;^io  per  annum,  or  that  their  lodgings  were  of  the  necessary  value  I 
wookl  allow  their  claim,  but  not  otherwise. 

18.  At  the  evening  sitting  on  September  i8th,  some  sixty  claimants 
attended  and,  by  production  of  their  rent  books  or  other  sufficient 
eridence,  satisfied  me  that  they  actually  paid  the  rent  stated  in  their 
daims  or,  at  any  rate,  rent  amounting  to  ;^io  per  annum  or  upwards.  A 
fev  of  the  claimants  who  were  unable  to  attend  wrote  letters  to  the 
same  effect  which  I  accepted  as  evidence.  I  allowed  the  claim  of  all 
the  above.  William  Jenkins  and  some  hundreds  of  other  claimants 
neither  attended  nor  wrote,  nor  was  any  explanation  of  their  absence 
given.  I  disallowed  their  claims  on  the  ground  that  they  had 
re^)ectively  failed  to  satisfy  me  that  they  had  occupied  lodgings  of  the 
necessary  value. 

19.  The  deponent,  Mr.  Sotherton,  thereupon  requested  roe  to  state 
a  case  by  way  of  appeal,  in  the  case  of  William  Jenkins  alone,  and 
handed  me  a  written  notice  of  appeal  which  is  contained  in  the  second 
part  of  the  Schedule  hereto. 

20.  Having  r^;ard  to  the  provisions  of  sections  42  and  65  of  the 
Partiamentary  Voters  Registration  Act,  1843,  ^^^  ^o  ^^^  remarks  of  the 
Court  of  Appeal  in  Ireland,  in  a  recent  case  (see  Hanbidgt  v.  Campbell^ 
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1008. 


1008. 


Jenkins  v. 

Grooottand 

Othen. 


Lawson's  Registration  Cases  (1893)  at  p.  348),  I  thought  I  ought  not 
to  state  a  case. 

21.  Moreover  I  was  of  opinion  that  by  stating  a  case  I  should  be 
throwing  doubt  upon  the  existence  of  the  power  of  the  Revising 
Barrister  to  require  the  personal  attendance  of  the  claimant  in  a  case 
where  ih^ primd fade  evidence  of  the  claimant  is  displaced,  and  where* 
there  is,  in  addition,  reason  to  suspect,  as  I  suspected,  the  prevalence 
of  a  wholesale  manufacture  of  unqualified  votes.  The  overseers  do 
not  exercise  the  same  supervision  in  the  case  of  lodger  claimants  as  they 
exercise  in  the  case  of  other  claimants  and  indeed  have  been  advised  by 
counsel  that  they  have  no  power  to  incur  any  expenses  in  investigating 
lodgers'  claims.  Practically  the  only  check  upon  such  a  manufacture  as 
I  have  indicated  is  the  power  already  referred  to  of  the  Revising 
Barrister,  and  I  was  unwilling  to  disparage  it.  I  therefore  declined  to 
state  a  case  unless  directed  to  do  so  by  this  Honourable  Court. 

22.  I  may  add  that  on  the  evidence  now  before  this  Court,  I  should 
have  had  no  hesitation  in  allowing  the  claim  of  the  said  William 
Jenkins.  It  is  to  be  observed,  however,  that  no  explanation  is  given  why 
such  evidence  was  not  brought  before  me. 

Dated  this  4th  day  of  November,  1903. 

(The  Schedule  above  referred  to.) 

Part  I. 

South  Hackney. 

Number  of  houses  in  which  there  is  one  lodger  for  each  rateable 
value,  as  under : — 


Lodgers 


Rateable  value 
£1^  and  under. 


317 


Rateable  value 


83 


Rateable  value 
£16  to  £1^, 


554 


Rateable  value 
£20. 


421 


53  houses  in  which  there  are  two  lodgers,  rateable  value  £^  to  ;£2o. 
35  houses  in  which  there  are  two  lodgers,  rateable  value  ;^2i  tO;^25. 
29  houses  in  which  there  are  two  lodgers,  rateable  value  ;^26  to  ;£3o. 

r  house  with  three  lodgers,  rateable  value  ;^i2. 

I  house  with  three  lodgers,  rateable  value  ;^i3. 

I  house  with  three  lodgers,  rateable  value  ^^20. 

3  houses  with  three  lodgers,  rateable  value  ;^23. 
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Part  II.  ^^0^ 

To  Evan  A.  Nepean,  Esq.,  Barrister-at-Law,   Revising  Barrister  for  Jenkins  v. 
the  Borough  of  Hackney.  ^^  ^^ 

I  hereby  give  you  notice  that  I  desire  to  appeal  against  your 
decision  in  the  case  of  William  Jenkins,  of  8,  Ada  Street,  London 
Fields,  South  Hackney,  in  the  County  of  London,  on  the  grounds  that 
yott  have  no  power  to  disallow  his  claim  to  be  registered,  in  view  of  the 
decision  re  Nuih  v.  Tamplin  (i88i)  8  Q.  B.  D.  247;  51  L.  J.  Q.  B. 
177;  which  declares  that  in  the  absence  of  rebutting  evidence  the 
claim  should  be  admitted,  the  declaration  being  prima  facie  evidence  of 
the  qualification  and  that  the  legal  value  can  only  be  based  upon  the 
market  and  not  rated  value,  and  further  require  you  to  name  Henry 
John  Eclis,  of  24,  Fletching  Road,  Glapton;  Charles  JefFeries,  of  78, 
Mayola  Road,  Clapton,  and  George  Grocott,  Town  Clerk  of  the 
Borough  of  Hackney,  as  respondents,  and  as  security  for  payment  of 
the  costs  incurred  in  prosecution  of  the  said  appeal. 

(Signed)    G.  Rathbone  Sotherton, 
of  22,  Pembury  Road,  Clapton,  in  the  County  of  London, 
on  behalf  of  myself  and  of  the  said  William  Jenkins, 
of  8,  Ada  Street,  London  Fields. 
Dated  this  i8th  day  of  September,  1903. 

The  Revising  Barrister  added  the  following  addendum  to  his  report 
before  the  hearing  : — 

1 4 A.  In  case  the  Court  should  think  fit  to  review  my  practice  as 
stated  in  paragraph  14  of  the  foregoing  report,  I  desire  to  amplify  the 
said  paragraph. 

The  question  is  generally  raised  by  the  objector  tendering  hearsay 
evidence  in  support  of  his  objection 

For  example,  the  objector  says:  "The  claimant  does  not  occupy 
solely  but  jointly  with  his  brother.  I  have  seen  his  brother  who  says 
so."  Or  again,  "  He  does  not  pay  4s  a  week  but  only  3s.  His  land- 
brd  told  me  so."  In  all  such  cases  I  hold  that  the  recent  case  of 
Dalgleish  v.  Dodds  (1894)  22  Rettie  198,  precludes  me  from 
disallowing  the  claim  on  hearsay  evidence,  but  I  think  I  am  justified  in 
saying  that  the  claimant  must  attend  and  prove  his  claim.  I  therefore 
adjourn  the  matter  to  the  evening  sitting,  giving  the  claimant  notice  as 
in  the  case  under  appeal,  or  summoning  him  to  attend  pursuant  to 
section  36  of  the  Registration  Act  of  1878,  in  most  cases  issuing  a  notice 
rather  than  a  summons,  as  being  less  offensive.  Subsections  10  and  11 
of  section  28  of  the  same  Act  seem  to  render  the  giving  of  notice 
unnecessary  but  I  consider  it  fairer  to  give  it. 
November  loth,  1903. 
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^•0^  The  Exhibit  W.  J.  3  to  the  affidavit  of  William  Jenkins,  referred  to 

Jflnkins  v.         ^^  ^^^  report,  was  as  follows  : — 

Grooottaad 

Others.  "  To  Mr.  William  Jenkins,  of  8,  Ada  Street,  N.E. 

Take  notice  that  your  claim  to  vote  as  a  lodger  has  been  objected  to 
on  the  ground  that  your  lodgings  are  not  of  the  clear  yearly  value  of 
;^io  if  let  unfurnished.  Your  claim  will  or  may  be  disallowed  unless 
you  produce,  or  cause  to  be  produced,  to  me,  at  the  evening  sitting  of 
my  court,  commencing  at  6.30  p.m.  on  Friday,  the  i8th  of  September, 
your  rent  book,  or  other  sufficient  evidence  that  your  said  lodgings  are 
of  the  clear  yearly  value  of  ;;^  10  or  upwards  if  let  unfurnished," 

The  Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  c.  26),  contains  the  following  provisions : — 

Section  23.  In  the  case  of  a  person  claiming  to  vote  as  a  lodger,  the  declaration 
annexed  to  his  notice  of  claim  shall,  for  the  purposes  of  revision,  be  primd  facie 
evidence  of  his  qualification. 

Section  28.  A  revising  barrister  shall,  with  respect  to  the  lists  of  voters  for  a 
parliamentary  borough  and  the  burgess  lUts  of  a  municipal  borough  which  he  is 
appointed  to  revise,  perform  the  duties  and  have  the  powers  following  .... 

(9)  Subject  as  herein  and  otherwise  by  the  law  provided,  the  revising  barrister 
shall  retain  the  name  of  every  person  not  objected  to,  and  also  of  every  person 
objected  to,  unless  the  objector  appears  by  himself  or  by  some  person  on  his  behalf 
in  support  of  his  objection  : 

(10)  If  the  objector  so  appears  the  revising  barrister  shall  require  him,  unless  he  is 
an  overseer,  to  prove  that  he  gave  the  notice  or  notices  of  objection  required  by  law 
to  be  given  by  him,  and  to  give  primA  facie  proof  of  the  ground  of  objection,  and  for 
that  purpose  may  himself  examine  and  allow  the  objector  to  examine  the  overseers  or 
any  other  person  on  oath  touching  the  alleged  ground  of  objection,  and  unless  such 
proof  is  given  to  his  satisfaction  shall,  subject  as  herein  and  otherwise  by  law  provided, 
retain  the  name  of  the  person  objected  to  : 

An  objection  made  under  this  Act  by  overseers  shall  be  deemed  to  cast  upon  the 
person  objected  to  the  burden  of  proving  his  right  to  be  on  the  list : 

The  primd  facie  proof  shall  be  deemed  to  be  given  by  the  objector  if  it  is  shown 
to  the  satis&clion  of  the  revising  barrister  by  evidence,  repute,  or  otherwise  that  there 
is  reasonable  ground  for  believing  thac  the  objection  is  well-founded,  and  that  by 
reason  of  the  person  objected  to  not  being  present  for  examination,  or  for  some  other 
reason,  the  objector  is  prevented  from  discovering  or  proving  the  truth  respecting  the 
entry  objected  to : 

(11)  If  such  proof  is  given  by  the  objector  as  herein  prescribed,  or  if  the  objection 
is  by  overseers,  then  unless  the  person  objected  to  appears  by  himself  or  by  some 
person  on  his  behalf,  and  proves  that  he  was  entitled  on  the  last  day  of  July  then  next 
preceding  to  have  his  name  inserted  in  the  list  in  respect  of  the  qualification  described 
in  such  list,  the  revising  barrister  shall  expunge  the  name  of  the  person  objected 
to  :  .  .  .  . 

Section  36.  A  revising  barrister  may  by  summons  under  his  hand  require  any 
person  to  attend  at  the  court  and  give  evidence  or  produce  documents  for  the  purpose 
of  the  revision,  and  any  person  who  after  the  tender  to  him  of  a  reasonable  amount 
for  his  expenses  &ils  so  to  attend,  or  who  fails  to  answer  any  question  put  to  him  by 
the  revising  barrister  in  pursuance  of  this  section,  or  to  produce  any  document  iniii^ 
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he  is  iteqaired  in  porsuance  of  this  section  to  produce,  shall  be  liable  to  pay  such  fine         lOOS. 
Boi  exceeding  five  pounds  as  may  be  imposed  by  the  revising  barrister  ....  Jmiking  w 

Giooottand 

RobsoH^  K,C,^  and  Lewis  Thomas  for  the  claimant.     The  question  is 

whether  the  revising  barrister  in  rejecting  this  lodger  claim  acted  on 

idmissible  evidence,  and  whether   he  gave   sufficient  weight  to  the 

daimant's  statutory  declaration.     Section  23  of  the  Parliamentary  and 

Manicipal  Registration  Act,  1878,  makes  the  declaration  of  the  lodger 

ffimA  fade  evidence  of  his  qualification,  and  subsection  10  of  section 

1%  shows  that  such  evidence  can  only  be  rebutted  by  such  primd  Jade 

^md[  as  is  there  mentioned.     The  revising  barrister  has  disregarded 

that  subsection  altogether.  The  claimant  was  not  bound  to  be  present  at 

the  evening  sitting  of  the  registration  court  notwithstanding  the  revising 

banister's  written   notice  to  attend.      There  is  no   provision   in  the 

statute  entitling  the  revising  barrister  to  give  any  such  notice.     All  he 

can  do  is  to  issue  his  summons  under  section  36.    Besides,  the  objector 

might  have  gone  to  the  landlord  when  he  did  not  believe  the  claimant. 

Ihe  Legislature  allows  the  revising  barrister  to  dispense  with  proof 

beyond    the    claimant's    declaration.      The    revising    barrister's  own 

personal  knowledge  of  a  neighbourhood  cannot  affect  a  claimant  who 

has  a  right  to  have  his  declaration  taken  as  a  pn'md  fade  proof.     The 

evidence  required  by  the  barrister  ought,  if  obtained  at  all,  to  have  been 

obtained  from  the  landlord  of  the  house  at  which  the  claimant  lodged. 

He  cannot  act  on  repute.     He  must  find  as  a  fact  that  the  objector 

has,  in  the  words  of  subsection  10  of  section  28,  been  prevented  from 

discovering  or   proving   the   truth   respecting  the   entry  objected  to. 

Therefore  the  barrister  must  have  evidence  before  him,  and  cannot  act 

on  repute,  and  the  evidence  upon  which  he  acted  in  the  present  case 

was  not  evidence  at  all. 

Sutiony  contra.  The  point  for  the  revising  barrister  is  whether  these 
lodgings  are  or  are  not  worth  ;^io  a  year  unfurnished.  Section  23 
does  not  contemplate  that  the  claimant's  declaration  shall  btprimd 
fade  evidence  of  the  rent  he  pays,  but  that  he  is  a  person  of 
die  proper  class  to  possess  a  vote.  The  declaration  is  annexed  to 
bat  distinct  from  the  notice  of  claim.  By  subsection  1 1  of  section  28, 
if  the  barrister  is  satisfied  that  the  objection  is  a  good  one,  and  the 
daimant  does  not  appear,  he  can  properly  expunge  the  claimant's 
name.  It  is  laid  down  by  section  65  of  the  Parliamentary  Voters 
R^gistradon  Act,  1843,  that  there  is  no  appeal  on  questions  of  fact  or 
admissibility  of  evidence. 

Robson^  K.Cy  in  reply.  The  declaration  is  intended  to  be  in  substi- 
tution of  the  claimant's  attendance.  When  the  objector  has  given 
pnm&fadi  proof  of  his   objection,   then   the  revising  barrister  can 
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summon  the  claimant  under  section  36  of  the  Act  of  1878,  but  he 
Jenkins  v.         cannot  give  him  notice  to  attend. 

oS«?  *"*  ^^''*  ^^^-  '^^^' 

December  21. — Kennedy  J.  read  the  judgment  of  the    Court  as 
follows : — 

This  is  an  appeal  from  the  decision  of  the  revising  barrister  for  the 
borough  of  Hackney,  whereby  he  disallowed  the  claim  of  William 
Jenkins,  of  8,  Ada  Street,  Hackney,  to  vote  as  an  old  lodger  for  the 
borough  of  South  Hackney.  The  material  facts  appearing  in  the 
special  case  are  these.  The  claimant  duly  sent  in  his  declaration 
annexed  to  his  statement  of  claim.  This  was  under  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  s.  23,  primA  facie  evidence  of 
his  qualification.  The  claimant  was  objected  to  on  the  ground  that 
the  lodgings  were  of  insufficient  value.  The  South  Hackney  list  came 
on  for  revision  in  the  registration  court  on  September  1 5.  Before  that 
date  the  revising  barrister  had  made  a  personal  inspection  of  the  larger 
part  of  South  Hackney  with  the  borough  registration  officer,  who  had 
known  the  constituency  for  20  years.  He  satisfied  himself,  he  states, 
that  the  character  of  the  constituency  was  very  poor  and  the  houses 
very  small,  many  streets  consisting  entirely  of  houses  which  were  little 
better  than  hovels,  and  that  consequently  the  question  whether  dl*  not 
any  particular  lodgings  were  worth  j[^\o  a  year  unfurnished  was  an 
extremely  doubtful  one.  Upon  the  claim  of  Jenkins  being  opposed  by 
the  Conservative  agent,  the  registration  officer,  in  answer  to  a  question 
pi  the  revising  barrister,  stated  that  Ada  Street  was  as  poor  a  street  as 
any  which  the  revising  barrister  had  inspected,  and  it  was  proved  to 
the  satisfaction  of  the  revising  banister  that  the  rateable  value  of  the 
whole  house  in  which  Jenkins  lodged  was  only  ^^14  per  annum,  that 
is,  6s.  less  than  the  amount  of  the  rent  which  Jenkins  in  his  claim 
stated  to  have  been  paid  by  him  for  the  lodgings  on  which  his  title  to 
be  a  voter  depended.  The  town  clerk,  at  the  request  of  the  revising 
barrister,  had  prepared  a  statement  in  regard  to  lodger  claimants 
considered  in  relation  to  the  rateable  value  of  the  houses  in  which  they 
lodged,  and  this  was  also  put  in  evidence.  The  statement  appears  in 
the  schedule  to  the  case.  The  relevant  point  in  it  appears  to  be  that 
no  less  than  317  lodger  claims  were  like  that  of  Jenkins  in  respect  of 
lodgings  in  houses  of  a  rateable  value  of  less  than  J[^\^  per  annum, 
and  that  in  the  case  of  53  claims  there  were  instances  of  two  lodgers 
claiming  in  respect  of  a  house  whose  rateable  value  ranged  from  ;^9 
to  ;^2o.  The  revising  barrister  knew  from  the  statement  of  the  party 
agents  in  the  previous  year  that  they  had  by  agreement  then  abstained 
from  opposition  to  lodger  claims.     In  the  present  year  objection  was 
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made  by  the  Conservative  agent  in  numerous  cases  on  the  ground  of       ^^^^ 

iosnfBdenqr  of  value  and  to  the  claim  of  Jenkins  amongst  others.    The  j«iikmB  v. 

itvisbg  barrister  ordered  all  these  cases  of  objection  to  stand  over  ^|w«^«i^ 

uDtil  the  evening  sitting  of  September  i8,  stating  in  court  that  if  the 

claimants  respectively  satisfied  him  that  they  paid  rent  amounting  to 

;f  ID  per  annum,  or  that  their  respective  lodgings  were  of  the  prescribed 

nine,  he  would  allow  the  claims,  but  that  otherwise  he  would  not  allow 

them.     He  also  gave  to  each  claimant  a  notice  in  writing,  which,  in 

the  case  of  Jenkins,  ran  thus : — "  To  Mr.  William  Jenkins,  of  8,  Ada 

Street,  N.E.     Take  notice  that  your  claim  to  vote  as  a  lodger  has  been 

objected  to  on  the  ground  that  your  lodgings  are  not  of  the  clear  yearly 

value  of  ;£'io,   if  let    unfurnished.      Your   claim   will,   or    may,   be 

disallowed  unless  you  produce,  or  cause  to  be  produced,  to  me,  at  the 

evening  sitting  of  my  court,  commencing  at  6.30  p.m.,  on  I^riday,  the 

i8th  of  September,  1903,  your  rent  book,  or  other  sufficient  evidence, 

that  your  said  lodgings  are  of  the  clear  yearly  value  of  ;^io  or  upwards, 

if  let  unfurnished."    On  September  18,  according  to  the  case,  Jenkins 

did  not  attend.     He  sent   no  letter  or  other  communication.     No 

eiplanation  of  his  absence  was  given.    The  revising  barrister  disallowed 

the  claim.      These  being  the  facts,  the  appellant  contends  ^that  the 

decision  was  wrong  in  a  point  of  law  necessasy  to  the  decision  of  the 

case  according  to  the  Registration  Act  of  1843,  s.   42.     Thtf  same 

Statute  provides  that  there  shall  be  no  appeal  on  a  question  of  fact 

only,  or  upon  the  admissibility  or  effect  of  any  evidence  or  admission 

adduced  or  made  in  any  case  to  establish  any  matter  of  fact  only 

(section  65).     The  points  of  law  put  forward  by  the  appellant  are  two. 

He  says,  first,  that  the  revising  barrister  improperly  made  the  personal 

appearance  of  the  claimant  a  condition  of  his  allowance  of  the  claim ; 

secondly,  that  the  claimant  having  by  his  declaration  given  that  which 

by  the  express  terms  of  the  Parliamentary  and  Municipal  Registration 

Act,  1878,  s.  23,  wzsprimA  facie  evidence  of  his  qualification,  and  the 

objector  not  having  given  (it  is  contended)  that  which  is  to  be  deemed 

XohtprimA  facie  proof  of  objecl  ion  under  section  28,  subsection  10,  of 

the  same  Statute,  the  revising  barrister  was  not  in  point  of  law  entitled 

to  require  of  the  claimant  what  he  did  require  by  his  oral  notice  given 

in  court  on  September  15,  and  by  the  notice  of  the  same  date  sent  to 

the  claimant  in  writing,  and  upon  the  claimant's  failure  to  comply  with 

these  requirements  to  disallow  the  claim.      As  to  the  first  point,  we  are 

dearly  of  opinion  that  if  a  revising   barrister  in  such  a  case  as  the 

piesent  made  the  personal  attendance  of  a  claimant  a  condition  of  the 

allowance  of  his  vote  he  would  be  doing  that  which  the  law  dues  not 

authorize.     No  statutory  sanction  for  such  a  requirement  was  cited  to 

us,  and  we  are  aware  of  none.     The  only  way  in  which  the  claimant's 
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1908.  personal  attendance  can  be  compelled  is  under  the  provisions  of  section 
Jenkins  v.  36,  which  empowers  the  revising  barrister  by  summons  under  his  hand 
towtt  and  to  require  any  person  to  attend  and  give  evidence  or  produce  docu- 
ments. Section  28,  subsection  11,  to  which  we  shall  refer  presently, 
makes  sufficient  the  appearance  of  the  claimant  "  by  himself  or  by 
some  person  on  his  behalf."  In  commenting  upon  this  enactment  Mr. 
Rogers,  in  the  i6th  edition  of  his  work  on  elections,  at  page  322, 
speaks  of  the  words  as  dispensing  with  the  necessity  of  personal  attend- 
ance of  the  person  objected  to  if  he  is  represented  by  some  one  in 
court.  "  But,  of  course,*'  he  adds,  "  the  absence  of  a  person  objected 
to  will  in  some  cases  weigh  with  the  revising  barrister  in  deciding  as  to 
the  facts  of  the  case."  If  in  this  case  the  revising  barrister  could  be 
shown  to  have  made  the  allowance  of  the  claimant's  vole  dependent 
upon  his  compliance  with  a  requirement  of  personal  attendance  and 
had  disallowed  the  claim  because  the  claimant  did  not  personally 
appear,  we  should  be  of  opinion  that  his  decision  could  not  be  sup- 
ported. But,  as  we  understand  the  facts,  although  the  revising  barrister 
seems  by  the  statements  of  paragraphs  14  and  21  of  the  special  case  to 
have  entertained  a  mistaken  opinion  on  this  point  of  the  personal 
appearance  in  court,  it  appears  to  us  to  be  the  fair  interpretation  of 
the  special  case  and  of  the  exhibit  "  W.  J.  3,"  which  we  have  already 
cited  that  he  did  not  disallow  this  vote  or  intimate  either  by  his  state- 
ment in  court  or  by  the  written  notice  that  he  would  disallow  it  on  the 
ground  of  the  failure  of  the  claimant  to  appear  personally  on  September 
18.  He  gave  notice  that  he  should  require  certain  evidence  to  support 
the  claim  ;  but  neither  orally  nor  by  notice  did  he  insist  upon  the 
personal  attendance  of  the  claimant ;  in  fact,  as  the  case  tells  us,  in 
some  cases  where  claimants  were  unable  to  attend  he  accepted  as 
sufficient  evidence  letters  written  by  them  to  him  stating  that  they  had 
paid  rent  sufficient  to  satisfy  the  statutory  standard  of  qualification. 
We  desire  to  express  our  view  that  the  statute  does  not  make  personal 
attendance  absolutely  necessary;  such  a  re(]uirement  might  entail 
serious  hardship  in  the  case  of  these  lodger  claimants  who,  to  a  very 
large  extent,  form  part  of  a  very  poor  class  which  could  ill  afford  to  bear 
the  loss  of  time  involved  in  personal  attendance  at  the  proceedings  of 
the  revising  barrister's  court. 

We  now  pass  to  the  second  point  made  by  the  appellant,  that  the 
provisions  of  section  28,  subsection  10,  have  not  been  complied  with. 
In  our  view  this  contention  rests  upon  an  erroneous  conception  of  the 
meaning  and  intent  of  this  enactment.  It  is  not  intended  by  the 
legislature  in  our  view  absolutely  to  confine  the  right  of  the  revising 
barrister  to  disallow  a  claim  when  the  claimant  has  by  his  declaration 
gvwtn  primA  facie  evidence  of  his  qualification  to  the  case  of  such/r/mi 
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fatk  proof  of  the  ground  of  objection  as  is  there  described.  Section 
38,  subsection  10,  deals  only  with  one  special  method  of  establishing  a  Jenkins  v. 
fnm&  fade  case  against  the  claim,  and  then  in  subsection  1 1  goes  on  ^JJ^**  ^^ 
to  say  that  in  case  of  such  primA  facie  proof  of  objection  being  given, 
the  revising  barrister  shall  (not  may)  expunge  the  name  of  the  person 
objected  to  unless  the  person  objected  to  appears  by  himself  or  by 
some  person  on  his  behalf  and  ])roves  his  title  to  inclusion  in  the  list  of 
voteis.  The  section  does  not  prevent  the  revising  barrister  from 
considering  and,  if  he  thinks  it  just,  giving  effect,  by  a  decision 
adverse  to  the  claim,  to  any  proper  evidence  against  the  claim. 
If,  to  take  a  single  example,  the  objector,  in  order  to  meet  the 
frimh  facie  evidence  afforded  by  the  claimant's  declaration,  at 
once  called  the  landlord,  or  produced  the  lodger's  rent  book 
and  by  this  evidence  proved  that  the  rent  paid  was  much 
below  the  statutory  standard,  the  revising  barrister  would,  in  our  view, 
clearly  be  entitled  in  point  of  law  to  say  that  if  the  matter  stood  there 
he  had  evidence  which  entitled  him  to  reject  the  claim.  As  to  the 
weight  of  such  evidence  and  the  proper  effect  to  be  given  to  it,  he  is 
the  constituted  judge,  and  no  appeal  lies  from  his  decision.  Section  28 
(subsection  10  and  subsection  11)  merely  enacts  in  substance  that  if 
the  objector's /fT»f<Jy&a>  proof  of  the  ground  of  objection  is  made  out 
in  a  particular  way,  then,  unless  it  is  rebutted  in  a  particular  way,  the 
revising  barrister  must  disallow  the  claim.  If  the  objector's  case  does 
not  satisfy  section  28,  subsection  10,  it  still  may  consist  of  evidence 
against  the  claim  which  the  revising  barrister  is  entitled  to  weigh,  and 
may  give  (and  ought  to  give)  effect  to  if  he  thinks  its  weight  is  sufficient 
to  outweigh  xht  primd  facie  evidence  of  the  claimant's  declaration,  and 
any  other  evidence  confirmatory  of  the  declaration  which  the  claimant 
may  think  proper  to  adduce.  In  this  case  the  revising  barrister  had  on 
one  side  the  declaration,  and  on  the  other  side  the  rating  of  the  house 
with  information  as  to  the  character  of  the  street  in  which  it  was 
situated.  The  rating  was  not  necessarily  conclusive  evidence  against 
the  claim ;  it  was  evidence  only,  as  the  Court  pointed  out  in  regard  to 
the  valuation  roll  in  Kellie  v.  LUtUy  reported  in  "  Lawson's  R^istration 
Cases,"  1894-7,  at  page  132  ;  and  the  revising  barrister  decided  to  give 
the  claimant  the  chance,  if  he  wished  to  take  it,  of  "  producing  or 
causing  to  be  produced  "  at  a  later  sitting  of  the  court  evidence  either 
by  his  rent  book  or  otherwise  in  support  of  the  declaration.  Many 
other  claimants  in  the  like  position  availed  themselves  of  the  chance, 
and  succeeded  ;  this  claimant  did  not  do  so ;  and  the  revising;  barrister, 
in  this  state  oi  things,  held  adversely  to  the  claim.     He  had  to  decide 
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^^^^  what  effect  he  ought  to  give  to  the  evidence  pro  and  con. ;  and  even  if 
Jenkins  v.  this  Court  could  upon  the  same  evidence  have  decided  otherwise  it  has 
Groeott  and        ^o  power  to  overrule  his  decision. 

Appeal  dismissed. 
Solicitors  for  the  claimant — Russell,  Cooke,  &  Co. 
Solicitor  for  the  respondents — The  Treasury  Solicitor. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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KINGPS    BBNCH     DIVISION. 

BARNETT  v,  COVELL. 

OCf tf  Advpttoing  hoapcUnfir— Lrf>cal  Act— Liand  **  abutting  on  op 
adjotning  **  stFeet-Hoapdlng  sepapated  ft>om  stpeet  by  stplp  of 
land— Ilflpaeombe  Imppovement  Act,  1900  (68  Ac  64  Vlot.  o.  ccxllLX 
a  87* 

By  a  local  Act  a  penalty  was  imposed  upon  anyone  who  erected  a 
kaording  wholly  or  partly  for  advertising  purposes^  in  or  abutting 
an  or  adjoining  any  street  without  the  consent  of  the  Council, 

Held,  that  a  hoarding  erected  in  the  centre  of  a  hedge  bank, 
and  thus  divided  from  the  street  by  a  continuous  narrow  strip 
of  private  land  throughout  its  length,  did  not  abut  on  or  adjoin  the 
street  within  the  meaning  of  the  Act. 

Qj&fL  stated  by  justices  of  the  peace  for  the  county  of  Devon,  who 
had  dismissed  an  information  preferred  by  the  appellant  against  the 
respondent  for  a  contravention  of  the  Ilfracombe  Improvement  Act, 
1900,  in  erecting  an  advertisement  hoarding  : — 

At  a  petty  sessions  holden  at  the  Town  Hall,  Ilfracombe,  in  the 
County  of  Devon,  on  June  15,  1903,  an  information  was  preferred  by 
the  appellant,  of  Ilfracombe,  clerk  to  the  Urban  District  Council  of 
llfiacombe,  against  the  respondent,  also  of  Ilfracombe,  manager  to  the 
Ilfracombe  Bill  Posting  Company,  Limited,  charging  him  for  that  he 
did  on  April  29,  1903,  at  Ilfracombe  aforesaid,  unlawfully  erect  a 
hoarding  to  be  used  for  advertising  purposes  abutting  on  a  street  known 
as  Slade  Road,  near  the  gate  leading  to  the  London  and  South-Westem 
Railway  station  there,  without  the  consent  of  the  said  Council,  contrary 
to  section  87  of  the  Ilfracombe  Improvement  Act,  1900;  and  upon 
die  hearing  the  justices  dismissed  the  information. 

By  section  87  of  the  Ilfracombe  Improvement  Act,  1900,  it  is 
enacted: — 

(i)  Every  hoarding  or  similar  structure  in  or  abutting  on  or  adjoining  any  street 
shall  be  securely  erected  and  maintained. 

(2)  It  shall  not  be  lawful  after  the  passing  of  this  Act  to  erect  any  hoarding  or 
smilar  structure  to  be  used  either  wholly  or  partly  for  advertising  purposes  in  or 
abntting  on  or  adjoining  any  street  without  the  consent  of  the  Council  and  such 
OQDsent  may  be  given  subject  to  such  conditions  as  to  the  submission  of  a  plan  and 
ekvation  and  as  to  the  maintenance  of  such  hoarding  as  the  Council  may  determine. 

(3)  The  owner  or  other  person  using  any  hoarding  wall  or  similar  structure  for 
tdvertisng  purposes  whether  erected  before  or  after  the  passing  of  this  Act  shall  at 
all  times  hereafter  keep  and  maintain  the  same  in  proper  and  safe  repair  and  condidon 
and  in  the  event  of  any  papers  affixed  for  advertising  purposes  to  such  hoarding  wall 
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loos.         or  other  structure  falling  ofT  or  bepoming  detached  shall  forthwith  remove  and  clear 

Qq^]]^  (4)  Any  person  who  acts  in  contravention  of  any  of  the  provisions  of  this  section 

or  who  violates  any  conditions  or  the  terms  of  any  consent  given  in  pursuance  of  any 
such  provisions  shall  be  liable  to  a  penalty  not  exceeding  £$  and  to  a  daily  penalty 
not  exceeding  twenty  shillings. 

(5)  Any  consent  or  condition  made  under  this  section  may  be  under  the  hand  of 
the  clerk  or  surveyor. 

Upon  the  hearing  of  the  information  it  was  proved  that  Blade  Road  was 
a  street  within  the  limits  of  the  Ilfracombe  Improvement  Act,  1900,  that 
the  respondent  had  without  the  consent  of  the  Ilfracombe  Urban 
District  Council  erected  a  hoarding  to  be  used  for  advertising  purposes 
in  a  field  adjoining  Slade  Road,  that  the  hoarding  was  erected  on  the 
centre  of  the  hedge  bank  so  that,  as  the  hedge  was  from  4  feet  to  6  feet 
8  inches  thick,  the  distance  from  the  hoarding  to  the  foot  of  the  hedge 
varied  from  2  feet  to  3  feet  4  inches,  and  that  the  boarded  part  was 
about  60  feet  in  length  and  about  18  feet  above  the  top  of  the  hedge. 
A  photograph  of  the  hoarding  was  put  in  by  the  respondent  and 
annexed  to  the  case.  The  hoarding  and  the  site  on  which  it  stood 
were  well  known  to  the  justices. 

The  appellant  contended  that  "  abutting  "  meant  "  bordering,"  and 
that  the  hoarding  came  within  the  section,  and  he  cited  the  following 
cases  in  support  thereof,  namely,  Wakefaid  Local  Board  "V.  Lee  (1876) 
I  Ex.  D.  336 ;  and  Newport  Urban  Sanitary  Authority  v.  Graham 
(1882)  9  Q.  B.  D.  183. 

The  respondent  contended  that  for  the  hoarding  to  abut  on  the 
street  there  must  be  a  contact  with  the  street,  and  that,  as  the  hoarding 
*  was  at  its  nearest  point  3  feet  away  from  the  street  no  such  contact 
existed,  and  that  consequently  the  hoarding  did  not  abut  on  the  street 
nor  did  it  adjoin  the  street,  and  he  quoted  the  cases  of  Rex  v.  Hodges 
(1829)  I  Moo.  &  M.  341 ;  Vale  and  Sons  v.  Moorgate^  6h^.,  Buildings^ 
Limited  (\Z^^  80  L.  T.  487  ;  and  Ind  Coope  &*  Co,  v.  Hamblin  (1900) 
84  L.  T.  168. 

The  justices  found  upon  the  evidence  that  the  respondent  had 
erected  a  hoarding  for  advertising  purposes  inside  a  field  fronting  the 
street  known  as  Slade  Road  and  parallel  therewith,  that  about  half  the 
thickness  of  the  hedge  of  the  field  was  between  the  hoarding  and  the 
street,  and  that  no  part  of  the  hoarding  was  nearer  to  the  street  than 
two  feet.  They  were  therefore  of  opinion  that  the  hoarding  did  not 
abut  on  the  street. 

The  question  for  the  opinion  of  the  Court  was  whether  under  the 
circumstances  the  justices  were  right  in  dismissing  the  information. 

Graham  Campbell  for  the  appellant.     There  ought  to  have  been  a 
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coovicdon  in  this  case.     The  land  on  which  tl^e  hoarding  was  erected        ^^Q^ 
ibotted  on  Slade  Street,  notwithstanding  the  continuous  strip  of  land  Bamett  v, 
betwsen.     In    IVakefi^id  Local  Board  v.    Lee  (1876)   i  Ex.   D.  336  OovelL 
premises  were  held  to  front  and  abut  on  a  street  from  which  they  were 
difided  by  a  small  stream.     The  words  of  section  87  are  "  abutting  on 
or  adjoining."     "  Abut "  is  not  so  strong  a  word  as  "  adjoin  "  ;  it  means 
''border  upon,"  and  "  border  upon  "  may  mean  "  near  to."     "  Adjoin 
means  '*  touching "  :  Newport  Urban  Sanitary  Authority  v.   Graham 
(1S82)  9  Q.  B.  D.  183. 

Kmber  for  the  respondent.  The  justices  were  right  As  to  the 
distance  of  this  hoarding  from  the  road  they  find  it  varied  from  2  feet 
to  3  feet  4  inches  throughout  its  length,  and  that  the  hoarding  nowhere 
touched  the  street  This  is  a  penal  section,  and  must  be  construed 
strictly.  The  land  does  not  belong  to  the  respondent :  he  is  a  mere 
licensee,  but  the  hoarding  is  his.  It  is  clear  from  the  case  that  a 
continuous  strip  of  land,  the  property  of  the  landowner,  who  gives  him 
lea?e  to  erect  the  hoarding,  lies  between  it  and  the  street.  "  Abutting," 
according  to  the  "  New  English  Dictionary,"  is  "  projecting  towards  j 
terminating  upon  or  against ;  coming  into  contact ;  touching."  Here 
there  is  no  contact  or  touching  as  between  the  hoarding  and  the 
street 

Graham  Campbell  in  reply.  As  these  words  "abutting  on  or 
adjoining  "  are  used  in  section  87,  "  abut "  means  "  to  border  upon," 
and  "  border  upon  "  means  "  to  be  near  "  \  "  adjoining,"  of  course, 
means  "absolutely  touching,"  and  therefore  it  is  inserted  to  cure  any 
defect  which  may  exist  in  abutting,  which  means  bordering  upon  and 
not  touching. 

Lord  Alverstone  C.J.  I  am  of  opinion  that  our  judgment  must 
be  for  the  respondent,  and  that  this  appeal  must  be  dismissed ;  at  the 
same  time  I  am  most  anxious  not  to  lay  down  any  general  rule  as  to 
the  meaning  of  "  abut,"  for  the  meaning  of  the  word  and  the  sense  in 
which  it  is  used  must  be  a  question  of  fact  in  each  case  in  which  it 
occurs.  If  as  a  fact  the  hoarding  did  abut  on  the  road  we  could  not 
go  outside  such  a  finding.  But  the  fact  here  is  that  a  licensee  has 
gone  on  to  another  man's  land  and  has  erected  a  hoarding  some  60  feet 
long,  at  the  same  time  leaving  a  continuous  strip  of  land  from  2  feet  to 
3  feet  4  inches  in  width  between  the  hoarding  and  the  street  Mr. 
Campbell  contends  that  the  words  of  the  section  should  be  construed 
liberally ;  but  we  must  bear  in  mind  that  although  the  alleged  object 
of  the  Act  may  be  to  prevent  the  erection  of  unsightly  structures,  yet, 
even  if  this  particular  hoarding  had  been  10  or  20  feet  back  in  the 
field,  and  therefore  so  much  further  away  from  the  street,  it  would 
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^^o^  have  been  equally  unsightly,  although  there  could  have  been  no  pretence 
Barnett  v,  for  saying  that  it  abutted  on  the  street  Again,  this  is  a  penal  statute, 
OoTell.  an(j  niust  be  strictly  interpreted,  and  in  my  view  the  word  "abut,"  used 

as  it  is  in  section  87  in  reference  to  land,  must  be  held  to  mean 
absolutely  touching.  When,  however,  we  contrast  the  hoarding  here 
and  the  land  on  which  it  is  erected  on  the  one  hand,  and  the  street  on 
the  other,  and  find  that  there  is  a  continuous  strip  that  separates  them 
for  the  whole  length,  it  cannot  be  fairly  said  that  the  land  on  which  the 
hoarding  stands  does  in  reality  abut  upon  the  street,  nor  can  it  be 
correct  to  say  that  it  abuts  in  the  sense  in  which  that  word  is  used  in 
a  penal  section  of  the  Act.  The  justices  here  have  found  as  a  fact 
upon  the  evidence  before  them  that  this  hoarding  did  not  abut  on  the 
street  or  touch  it,  and  we  cannot  interfere  with  their  finding.  The 
appeal  must  therefore  be  dismissed. 

Lawrance  J.  I  agree. 

Kennedy  J.  I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant — J.  H.  L.  Brewer,  Barnstaple. 

Solicitors  for  the  respondent — ^Whitelock  and  Storr. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  Subicature* 

COURT   OF  APPBAL. 
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of  tliiie— Aetlon  against  public  body— Pepsonal  Injuries—       Oct.  27. 
-Oontlnnanee  of  liijui7  op  dwinage  **— Public  Authorities  Ppotee- 
lloa  Act,  1888  (66  6t  67  Vict.  0.  61X  s.  L 

7^  continuance  of  personal  suffering  from  the  effects  of  an 
accident  is  not  ^^continuance  of  injury  or  damage  "  within  section  i  (^i) 
0/  the  Public  Authorities  Protection  Act,  1893.  Consequently  an 
action^  coming  within  that  section,  in  respect  of  personal  injuries 
caused  by  an  accident  is  barred  after  the  lapse  of  six  months  from 
the  accident  though  the  personal  suffering  caused  by  the  accident  still 
continues. . 

Appucation  by  the  plaintiff  for  judgment  or  a  new  trial  in  an  action 
tried  before  Channell  J.  and  a  common  jury. 

The  appeal  was,  with  the  consent  of  the  parties,  heard  by  a  Court  of 
two  judges. 

Tbe  action  was  brought  by  the  plaintiff,  a  nurse,  to  recover  damages 
forposonal  injuries  alleged  to  have  been  caused  by  the  negligence  of 
the  defendants  or  their  servants  in  repairing  a  road. 

The  accident  happened  on  June  17,  1901,  and  the  writ  in  the  action 
las  not  issued  until  October  8,  1902. 

The  jury  found  that  the  plaintiff  was  injured  owing  to  the  misfeasance 
of  the  defendants,  and  that  she  was  not  guilty  of  contributory  negligence, 
ind  they  awarded  her  ;;^4oo  damages. 

The  defendants  then  submitted  as  a  point  of  law  that  by  reason  of 
the  provisions  in  section  i  (a)  of  the  Public  Authorities  Protection  Act, 
1893,  they  were,  in  spite  of  the  verdict,  entitled  to  judgment.  On 
behalf  of  the  plaintiff  it  was  submitted  that  the  action  was  not  barred, 
because  the  plaintiff  had  proved  that  at  the  time  the  writ  was  issued  she 
was  still  suffering  from  the  effects  of  the  accident,  and,  there  being  a 
continuance  of  the  injury  or  damage,  the  case  fell  within  the  second 
alternative  in  clause  (a),  and  the  action  was,  therefore,  maintainable. 

Channell  J.  decided  that  there  had  been  no  continuance  of  the  injury 
or  damage  within  the  meaning  of  the  section,  and  that,  more  than  six 
months  having  elapsed  since  the  accident,  the  plaintiff's  action  was 
buied.  He,  therefore,  set  aside  the  verdict,  and  entered  judgment  for 
the  defendants. 

Section  i  of  the  Public  Authorities  Protection  Act,  1893  (5^  &  57 
Via  c  61),  provides  that : — 

Where  after  the  commencement  of  this  Act  any  action,  prosecution,  or  other  pro- 

Q  2 


Digitized  by 


Google 


220  KNIGHTS    LOCAL   GOVERNMENT    REPORTS. 

1006.         ceeding  is  commenced  in  the  United  Kingdom  against  any  person  for  any  act  dooe  in 
Oawyv~  pursuance,  or  execution,  or  intended  execution  of  any  Act  of  Parliament,  or  of  aoy 

BermoDdMj         public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or  de&nlt  in  the  cxecn- 
fioroQgli  OoanciL  tion  of  any  such  Act,  duty,  or  authority,  the  following  provisions  shall  have  effect : 

(a)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  six  months  next  after  the  act,  n^lect,  or  defisiuU  complained  of, 
or,  in  case  of  a  continuance  of  injury  or  damage,  within  six  mcmths  next  after  the 
ceasing  thereof. 

Cyril  Dodd^  K,C,^  and  Moyses  (CVw>«^  with  them)  for  the  plaintiff. 
In  Markey  v.  Tolworth  Joint  Hospital  District  Boards  1900, 
2  Q.  B.  454 ;  69  L.  J.  Q.  B.  738,  a  widow  sued  a  public  authority 
under  Lord  Campbell's  Act  for  the  loss  of  her  husband,  who  died  in 
hospital  from  an  overdose  of  opium.  There  it  was  held  that  the  injury 
or  damage  referred  to  in  section  i  of  the  Act  of  1893  was  that  of  the 
husband  killed,  and  not  that  of  the  wife  suing,  and  that  therefore  the 
plaintiff  was  out  of  time  in  that  action  on  any  construction  of  the 
section.  But  Darling  J.  clearly  indicated  the  .opinion  that  the  time 
ran  not  from  the  giving  of  the  overdose,  but  from  the  time  when  the 
consequences  ensued.  If  that  principle  is  applied  here  it  follows  that 
the  plaintiffs  case  comes  within  the  second  limitation  of  section  i  («). 
So  long  as  the  plaintiff  continues  to  suffer  there  is  a  continuance  of  the 
injury  or  damage.  Construed  according  to  their  usual  or  popular 
meaning,  the  words  injury  or  damage  mean  the  injury  or  damage 
arising  out  of  the  negligent  act,  and  not  the  continuance  of  the  act 
which  caused  the  damage.  Even  if  the  injuria  ceased  immediately 
after  the  accident  the  damnum  still  continued  at  the  time  the  writ  was 
issued. 

Avory,  K.C.^  and  Biron  for  the  defendants  were  not  called  upon. 

The  Earl  of  Halsbury  L.C.  It  seems  to  me  that  this  judgment 
is  perfectly  right.  If  one  reads  the  language  of  the  statute — which  is, 
I  think,  perfectly  plain — as  applicable  to  the  subject-matter  with  which 
it  is  dealing,  it  is  manifest  to  my  mind  that  the  Legislature  intended  to 
reserve  from  the  period  of  six  months  (as  being  still  open  to  an  action), 
if  it  was  known  that  the  thing  causing  the  accident  or  damage  was  con- 
tinuing ;  and  that  it  would  be  unreasonable  to  say,  if,  although  the 
original  act  was  six  months  old,  yet  the  continuing  of  the  result  of  that 
act  was  still  going  on,  and  damage  still  accruing  from  time  to  time, 
that  therefore  the  plaintiff  should  be  limited  to  that  six  months.  But 
such  considerations,  I  think,  are  wholly  inapplicable  to  the  question  of 
personal  injury  such  as  is  here  complained  of.  The  truth  is  that  the 
other  construction  would  lead  to  this  ridiculous  absurdity — that  if  some 
injury  was  done,  the  effect  of  which  would  remain  for  the  rest  of  a  man's 
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life,  the  statute  of  limitations  would  be  gone  altogether.     It  is  all  very        ^^^^ 

well  to  pass  over  lightly  what  has  been  suggested  as  to  the  point  where  Oany  v, 

injury  does  contmue  to  the  end  of  life.     Such  a  consideration  as  that  5j™"5fo21m  i 

which  the  learned  counsel  strives  for  would  render  the   whole  Act     ^^ 

nigatory — if  it  were  only  necessary  to  show  that  the  man  is  not  as  good 

a  man  after  the  accident  as  he  was  before  the  accident ;   that  the  injury 

sdll  remains  open,  and  that  therefore  the  statute  does  not  apply.    Such 

a  construction  of  the  statute  as  that  would,  as  I  say,  lead  to  a  manifest 

ibsiBdityy  inasmuch  as  there  is  a  whole  region  of  contingencies  within 

which  these  words  would  receive  a  reasonable  interpretation,  such  as 

the  slipping  of  an  undermined  portion  of  ground  (as  in  Darley  Main 

Colliery  r.  Mitchell  (1886)  11  App.  Cas,  127  ;    55  L.  J.  Q.  B.  529); 

ind  many  other  suggestions  might  be  made  of  contingencies  of  that 

soit,  where  an  action  is  brought  against  a  public  body  for  the  con- 

conance  of  what  has  caused,  and  is  still  causing,  the  mischief.     As 

rdative  to  the  question  of  the  personal  injury  produced  here,  the  words 

are  wholly    inapplicable,   and    my  brothers    Channel!,    Darling,   and 

Bigham  all  agree  in  taking  that  view. 

Lord  Alverstone  C.J.     I   am    entirely  of  the  same  opinion.     I 
have  nothing  to  add. 

Appeal  dismissed. 

SfHd^sfor  the  appellant — Lovett  and  Liddle. 

SoUdtarfor  the  respondents — F.  Ryall  (town  clerk). 

Reported  ty  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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t)iflb  Court  of  3u0ticc* 

KINCra    BBNCH    DIVISION. 

^^^  BUTT  V.  SNOW. 

-  Nulflanoe— Cesspool— Conduit  fop  dPAlnacre  of  several  house*  tenni- 

/u4}  3.  natln^r  In  eesspool  on  private  land—"  Sewep  **--**  Building*  wopks 

materials  and  thln^rs  belonginflr "  to  seiwrep— Undertaltlng  by 
ownep  that  oonduit  and  eesspool  shall  be  treated  bm  private 
property  -PubUo  Health  Act,  1876  (88  Ac  89  Vict,  c  66X  as.  4^  18, 


Tke  appellant^  in  accordance  with  plans  submitted  to  the  local 
authority  y  laid  a  line  of  pipes  for  the  conveyance  of  sewage^  1^200  feet 
long,  under  a  road,  and  leading  to  a  large  cesspool,  which  he  con- 
stnuted  on  land  of  which  he  was  lessee  for  a  term  of  years  at  a 
nominal  rent;  and  he  gave  an  undertaking  to  the  local  authority, 
expressed  to  be  in  consideration  of  their  approval  of  his  plans, 
whereby  he  agreed  that  the  line  of  pipes  should  for  all  purposes  of 
the  Public  Health  Acts  be  a  private  drain,  and  that  the  line  of  pipes 
and  cesspool  should  be  maintained  and  cleansed  by  him  or  other  the 
owner  of  the  premises  for  the  time  being,  A  number  of  houses 
were  drained,  each  by  a  single  pipe,  into  the  line  of  pipes  in  question. 
The  appellant  failed  to  cleanse  the  cesspool  with  the  result  that  a 
nuisance  was  caused.  The  local  authority  thereupon  took  proceedings 
against  him  under  the  nuisance  clauses  of  the  Public  Health  Act, 

1875. 

Held,  on  the  authority  of  Meader  v.  West  Cowes  Local  Board, 
1892,  3  Ch.  18 ;  61  L.  J.  Ch.  561,  that,  whether  the  line  of  pipes 
was  a  "j^a/^r"  within  the  Public  Health  Act,  1875,  ^r  ^"^A  l^ 
cesspool  was  not  a  work  or  thing  belonging  thereto  within  section  13 
of  that  Act,  and  therefore  did  not  vest  in  the  local  authority;  and 
that,  on  this  ground,  an  order  for  the  abatement  of  the  nuisance  was 
pfoperly  made  on  the  appellant. 

Per  Channell  J.  The  appellant  would  have  been  liable  even  on 
the  footing  that  the  line  of  pipes  was  a  ^^  sewer  ^^  and  the  cesspool  a 
thing  belonging  thereto  ;  for  in  that  case,  though  the  line  of  pipes  and 
cesspool  would  have  been  vested  in  the  local  authority,  who  would 
have  been  responsible  for  their  condition  as  between  themselves  and 
third  parties,  yet  as  between  the  local  authority  and  the  appellant, 
the  appellant  would  have  been  responsible  by  virtue  of  his  under- 
taking. 

Case  stated  by  justices  of  the  peace  for  Essex,  by  whom  the 
appellant  had,  upon  an  informaticHi  laid  by  the  respondent  as  Town 
Clerk  of  the  Borough  of  Southend-on-Sea,  on  behalf  of  the  Corpora- 
tion (who  were  in  the  special  case,  and  are  hereinafter,  called  "  the 
respondents"),  under  section  95  of  the  Public  Health  Act»  1875,  been 
ordered  to  abate  a  nuisance  within  14  days  and  fined. 
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Tlfcc  foDowing  facts  were  proved  or  admitted : —  *®^ 

The  appellant  was  a  builder,  and  in  1897  had  built  certain  housesBnttz;.  Snow. 
oD  each  side  of  a  road  called  Beach  Road,  which  were  drained  by 
means  of  separate  drains  leading  into  separate  cesspools.     Some  of 
soch  houses  as  so  built  and  drained  were  occupied  prior  to  the  year 
190a 

In  May,  1899,  ^^  appellant  submitted  plans  to  the  respondents 
for  die  canying  out  of  a  scheme  of  drainage  and  sewerage  involving 
the  works  hereinafter  mentioned,  and  the  proposals  shown  by  these 
plans  were  accepted  by  the  respondents  subject  to  the  appellant 
efHering  into  the  undertaking  hereinafter  mentioned,  required  by  the 
respondents,  and  the  works  were  carried  out  by  the  appellant  in 
accordance  with  the  plans  and  subject  to  the  supervision  of  the 
respondents. 

In  April,  1900,  the  works  were  carried  out  by  the  appellant  pur- 
soant  to  the  above  proposals  and  undertaking  as  follows,  namely,  a 
sewer  or  drain  with  which  each  house  was  connected  by  a  single 
pipe  was  built  1,200  feet  in  length,  9  inches  in  circumference,  com- 
nmucating  with  the  surface  by  a  series  of  manholes,  which  com- 
menced at  the  north  end  of  Beach  Road  and  ran  down  the  middle 
of  Beach  Road  and  along  Beach  Avenue,  a  continuation  of  Beach 
Road,  and  terminated  at  a  point  about  600  feet  from  the  last  of  the 
houses  in  Beach  Road,  at  which  point  it  was  connected  with  a 
cesspool  or  cesspit  built  on  the  adjoining  land  on  the  east  side  of 
the  road,  of  which  land  the  appellant  was  lessee  in  possession  for 
the  residue  of  an  unexpired  term  of  50  years  from  June  24,  r899, 
at  the  rent  of  rs.  per  annum,  under  an  indenture  of  August  16,  1899, 
made  between  Charles  Hales  of  the  one  part  and  the  appellant  of 
the  other  part  Such  cesspit  or  cesspool  was  constructed  of  brick 
and  cement,  being  12  feet  6  inches  deep,  29  feet  IcMig,  and  of  an 
aierage  width  of  13  feet,  having  the  capacity  to  hold  31,000  gallons. 
The  drain  or  sewer  discharged  into  the  cesspit  or  cesspool. 

The  appellant  was  not  the  owner  of  the  fee  simple  of  the  land 
upon  which  the  cesspit  or  cesspool  was  built,  but  had  the  before- 
mentioned  lease  from  the  freeholder. 

Thirteen  of  the  houses  were  on  July  10,  1902,  connected  with  the 
sewer  or  drain  and  drained  into  the  cesspool,  as  the  ultimate  outfall. 

The  appellant  was  not  on  July  10,  1902,  the  occupier  of  any  of 
these  houses,  but  he  was  the  owner  within  the  meaning  of  the  Public 
Health  Act,  1875,  of  six  of  such  houses^ 

The  occupiers  of  these  houses,  in  common  with  the  other  burgesses 
of  the  borough,  were  charged  through  the  general  district  rate  with 
their  proportion  of  the  sewerage  system  of  the  borough. 
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_     There  were  no  houses  built  in  Beach  Avenue,  but,  if  and  when 
Bnttv.Saow.     any  were  built,  it  would  be  possible  to  connect  the  same  yrith  the 
drain  or  sewer. 

Before  the  cesspool  or  cesspit  was  constructed,  the  appellant  signed 
the  undertaking  with  reference  to  the  construction  and  maintenance 
of  the  same,  subject  to  which  his  proposal  had  been  agreed  to.  The 
undertaking  purported  to  cast  upon  the  appellant  the  obligation  of 
cleansing  and  repairing  the  cesspit  or  cesspool. 

There  was  on  July  lo,  1902,  a  nuisance  existing  at  the  cesspool 
or  cesspit  from  escape  and  overflowing  therefrom  of  sewage  and 
drainage  from  the  houses,  which  were  occupied  by  persons  not  befcwe 
the  court  The  absence  of  a  proper  cover  also  contributed  to  the 
nuisance.  No  nuisance  would  have  arisen  if  the  cesspool  or  cesspit 
had  been  periodically  emptied.  The  cover  which  had  been  provided 
by  the  appellant  in  the  construction  of  the  cesspool  was  broken  in 
March,  1901,  by  workmen  of  the  respondents  in  course  of  the 
work  mentioned  in  the  next  paragraph.  The  cost  of  a  new  cover 
would  have  been  a  few  shillings,  and  a  provision  of  a  new  cover  was 
one  of  the  requirements  of  the  respondents'  notice  of  July  10,  1902. 

In  or  about  January,  1901,  proceedings  were  taken  by  the  Cor- 
poration against  the  appellant  before  the  same  court  in  respect  of 
the  undertaking,  and  in  or  about  March,  1901,  the  contents  of  the 
cesspit  or  cesspool  having  overflowed,  the  respondents,  under  the 
power  conferred  by  the  Public  Health  Act,  1875,  and  in  the  interest 
of  the  health  of  the  district,  by  their  workmen  commenced  to  empty 
the  cesspool  and  remove  the  contents,  so  as  to  prevent  the  existence 
of  any  nuisance  therefrom  or  from  such  overflow. 

Notice  under  section  94  of  the  Public  Health  Act,  1875,  to  the 
appellant,  dated  July  10,  1902,  requiring  him  within  seven  days  from 
the  service  thereof  to  abate  the  nuisance  therein  mentioned,  was 
served  upon  the  appellant  as  the  person  by  whose  act,  default,  or 
sufferance  the  nuisance  arose  or  continued,  and  such  notice  required 
the  appellant  to  empty  the  cesspool  and  to  provide  a  proper  cover 
thereto.  The  appellant  made  default  in  complying  with  the  requisi- 
tions of  such  notice. 

The  respondents  had  not  yet  carried  out  any  system  of  drainage  for 
this  part  of  their  borough,  cesspools  or  earth-closets  being  generally 
used ;  but  the  respondents  were  then  preparing  to  carry  out  a  scheme 
of  main  drainage,  whereby  a  sewer  would  be  constructed  by  the 
respondents  which  might  obviate  the  necessity  of  the  existence  of 
the  cesspool  or  cesspit  by  receiving  the  drainage  of  the  houses  which 
were  or  could  be  drained  into  the  cesspit  or  cesspool  by  means  of 
the  sewer  or  drain. 
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It  was  admitted  b>;  the  appellant  that  there  was  a  nuisance  on  the        ^^^^ 
spot  in  question.  Batt  v.  Snow. 

It  was  contended  on  behalf  of  the  appellant  that  the  nuisance  was 
amed  by  the  occupiers  of  the  various  houses  which  drained  into  the 
ceflfXK)!,  and  that  the  appellant  was  not  the  person  by  whose  act, 
^  defaah,  or  sufferance  the  nuisance  arose  or  continued;  that  the 
oDdotaking  c^  March  22,  1900,  created  no  obligation  binding  upon 
die  appellant,  on  the  ground  that  it  was  not  supported  by  any  valuable 
coasideration,  or  that,  if  there  were,  it  could  not  be  enforced  in  a 
piDoeeding  under  section  95  of  the  Public  Health  Act,  1875 ;  that 
the  respondents,  once  having  cleansed  the  cesspool  or  cesspit,  had  . 
themsehres  undertaken  the  duty  of  cleansing  the  same  within  the 
meaning  of  secticm  42  of  the  Act ;  that  the  sewer  or  drain  and  cesspit 
or  cesspool  constituted  a  sewer,  and  things  belonging  thereto,  within 
the  meaning  of  the  Public  Health  Act,  1875,  and  vested  in  the 
respondents,  and  that  the  duty  of  keeping  the  same  so  as  not  to  be 
a  niiisance,  and  the  duty  of  cleansing  and  emptying  the  same,  were 
cast  upon  the  respondents,  and  that  the  appellant  could  not  be 
required  to  cleanse,  alter,  or  amend  the  same. 

Od  behalf  of  the  respondents  it  was  contended  that  the  appellant 
was  the  perscm  by  whose  act,  default,  or  sufferance  the  nuisance 
refened  to  in  the  notice  of  July  10,  1902,  arose  and  continued,  and 
tbo  that  he  was  the  owner  within  the  meaning  of  the  Public  Health 
Act,  1875,  of  the  premises  on  which  the  nuisance  arose;  that  the 
oodertaking  of  March  22,  1900,  was  for  valuable  consideration,  and 
was  binding  upon  him,  and  if  necessary  could  be  summarily  enforced 
under  section  23  of  the  Southend-on-Sea  Corporation  Act,  1895 ; 
that  although  the  respondents  under  the  powers  given  by  section  47 
of  the  Public  Health  Act,  1875,  ^^^  ^  1901,  upon  the  appellant's 
default,  themselves  abate  the  similar  nuisance  then  existing  by  the 
omflow  from  the  cesspool,  such  action  did  not  amount  to  taking 
upon  themselves  the  duty  of  cleansing  cesspools  under  section  42  of 
the  Public  Health  Act,  1875;  ^^^  ^^^  ^^  cesspool  did  not  con- 
stitute a  sewer  vested  in  the  respondents. 

On  December  16,  1902,  the  justices  gave  their  decision  in  the 
folfowing  terms:  "We  have  very  carefully  considered  the  evidence 
given  by  both  parties  in  this  matter,  and  also  the  arguments  andl 
cases  cited.  We  have  come  to  the  conclusion  that  the  defendant 
must  be  regarded  as  the  person  by  whose  act,  default,  or  sufferance 
the  nuisance  complained  of  arose.  We  do  not  propose  to  go  fully 
mto  the  features  of  the  case  in  giving  this  decisicHi,  as  it  will  probably 
be  argued  elsewhere.  We  consider  the  case  is  governed  by  the 
decision  in  M coder  v.   West  Cowes  Local  Board,   1892,  3  Ch.   18; 
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^^^^  6 1  L.  J.  Ch.  561,  and  that  we  are  precluded  by  that  deci^on  from 
Butt  V.  Snow,  regarding  the  cesspool  as  an  adjunct  to  or  part  of  the  sewerage  system 
of  the  district.  We  find  as  facts  that  the  nuisance  com|dained  of 
existed  on  the  premises  in  question  on  the  day  in  question ;  that  it 
arose  by  the  act,  default,  or  sufferance  of  the  defendant  through 
the  defective  condition  of  the  cesspool,  whereby  the  sewage  escaped 
or  overflowed  therefrom.  We  find  as  matters  of  law  that  the  defen- 
dant is  owner  of  the  premises  within  the  meaning  of  the  Public 
Health  Act,  1875;  ^^  ^^^  we  must  deal  with  the  cesspool  by 
itself,  and  not  as  forming  part  of  a  system  of  drainage.  We  therefore 
order  the  defendant  within  fourteen  days  from  service  of  this  order 
to  empty  the  cesspool,  and  to  provide  a  proper  cover  for  the  same 
pursuant  to  the  requirements  of  the  notice.  We  impose  a  fine  of 
;£3,  and  the  court  fees  of  4s.  and  ^2  2s.  costs,  recoverable  by  dis- 
tress; in  default  imprisonment  without  hard  labour  for  twenty-eight 
days." 

The  justices  stayed  further  proceedings  upon  their  order  pending 
the  present  appeal. 

The  question  for  the  opinion  of  the  Court  was  whether  the  decision 
of  the  justices  is  correct  in  law.  If  the  decision  were  correct,  then 
the  order  was  to  stand ;  if  othen^ise,  the  order  was  to  be  quashed, 
or  such  other  order  made  as  to  the  Court  should  seem  meet. 

The  appellant's  undertaking  to  the  Corporation  of  March  22,  1900, 
was  as  follows  . — 

"  To  the  Mayor,  aldermen,  and  burgesses  of  the  borough  of 
Southend-on-Sea  and  their  successors  (hereinafter  referred  to  as  *  the 
Corporation  ').  I,  William  Butt,  of  &c.,  the  owner,  within  the  meaning 
of  the  Public  Health  Acts  and  of  the  Southend-on-Sea  Corporation 
Act,  1895,  ^^  certain  land  situate  in  Beach  Road,  Southend-on-Sea, 
aforesaid,  and  upon  which  said  land  it  is  proposed  to  construct  the 
cesspool  hereinafter  mentioned  according  to  plans  deposited  by  me 
or  on  my  behalf  with  your  surveyor  on  the  3rd  day  of  May,  1899, 
and  numbered  2,168,  and  also  delineated  on  the  plan  annexed  hereto, 
upon  which  I  am  now  erecting  or  am  about  to  erect  twelve  dwelling- 
houses,  in  consideration  of  your  approving  the  said  plans,  do  hereby, 
pursuant  to  section  23  of  the  said  Southend-on-Sea  Coq^ration  Act, 
1895,  and  so  as  to  bind  myself  and  the  owner  or  owners  of  the  property 
for  the  time  being  and  my  successors  in  title,  undertake  and  agree 
as  follows : — 

(i)  That  the  drains  or  sewers  coloured  blue  and  red  in  the  said 
plan  (hereinafter  referred  to  as  '  the  said  drains '),  and  which  it  is 
intended  shall  empty  into  the  cesspool  shown  upon  the  said  plan 
(hereinafter  referred  to  as  '  the  said  cesspool  /),  shall,   for  all  the 


Digitized  by 


Google 


MJi;  king's  bench  division.  227 

purposes  of  the   Public    Health    Acts    and  any  Act  of  Parliament        ^^^^ 

esstiog  or  future,  amending  or  re-enacting  the  same,  be  private  drains ;  Butt  v.  Snow. 

and  duit  the  said  drains  and  cesspool  shall  be  at  all  times  cleansed, 

maintaiDed,   amended,   and  repaired  by  me  or  other  the  owner  or- 

owners  for  the  time  being  of  the  said  premises,  or  of  any  part  thereof ; 

and  I  or  other  the  owner  or  owners  aforesaid  will  and  shall  indemnify 

tbe  Corporation  at  ail  times  hereafter  from  and  against  the  costs  and 

expenses  of   cleansing,   maintaining,   and  repairing  the  said   drains, 

and  against  all  actions,  proceedings,  claims,  and  demands  arising  either 

from  the  same  not  being  properly  cleansed,  maintained,  and  repaired, 

or  from  any  other  cause  whatsoever. 

(2)  That  the  surveyor  of  the  Corporation  or  their  inspectcn:  of 
nuisances  shall  at  all  reasonable  times  hereafter  be  permitted  to  enter 
the  said  premises,  with  or  without  assistants  and  workmen,  and  cause 
the  ground  to  be  opened,  and  examine  the  said  drains  or  cesspool ; 
and  if  the  said  drains  or  any  part  thereof,  or  the  cesspool  shall  on 
examination  appear  to  require  cleansing,  maintaining,  amendm^its, 
or  repair,  the  same  shall,  on  notice  in  writing  being  given  by  the 
Corporation  ta  the  owner  or  owners,  or  the  occupier  or  occupiers  for 
tbe  ume  being  of  the  said  premises,  or  any  part  thereof,  be  forthwith 
cleansed,  amended,  or  repaired  by  or  at  the  expense  of  such  owner 
or  owners  to  the  satisfaction  of  the  said  surveyor  or  inspector  of 
nuisances;  and  if  the  owner  or  owners  shall  fail  to  execute  such 
works  as  aforesaid,  it  shall  be  lawful  for  the  Corporation,  if  they 
think  fit,  to  execute  such  works,  and  tbe  owner  or  owners  shall 
forthwith  on  demand  repay  to  the  Corporation  the  expenses  incurred 
by  them  in  so  doing,  together  with  interest  thereon  at  jQ^  per  cent 
per  annum  from  the  date  of  such  demand  until  payment ;  and  such 
expenses  and  interest  may  be  recovered  by  the  Corporation  from  such 
owner  or  owners  in  a  summary  manner  in  the  same  way  as  expenses 
are  summarily  recoverable  by  a  local  authority  by  virtue  of  the  Public 
Health  Act,  1875. 

(3)  That  the  cesspool  shall  be  used  for  sewerage  purposes  only, 
and  shall  not  be  used  for  the  drainage;  or  reception  of  suif  ace  water, 
and  that  no  rain  pipe  shall  either  directly  or  indirectly  be  connected 
therewith. 

(4)  That  as  soon  as  any  public  sewer  shall  be  constructed  or  laid 
down  within  100  feet  from  any  part  of  the  said  houses  and  premises 
which  in  the  opinion  of  the  Corporation  or  their  surveyor  shall  be 
capable  of  e£Fectually  receiving  and  carrying  away  the  sewage  of  the 
said  premises,  I,  the  said  owner,  or  other  the  owner  or  owners  for  the 
time  being  c^  the  said  premises  or  any  part  thereof,  will  within  one 
month  of  the  receipt  of  notice  for  that  purpose  from  the  Corporation  or 
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their  surveyor,  at  our  own  expense  disconnect  the  said  drains  from  the 

Butt  z'.  Snow,  said  cesspool,  and  cleanse  and  fill  in  the  said  cesspool,  and  to  the 
satisfoction  of  the  Corporation  or  their  surveyor  annex  such  drams 
to  such  new  public  sewer,  and  in  default  thereof  such  disconnection, 
cleansing,  and  new  connection  may  be  made  by  the  CcMrporation, 
who  shall  be  entitled  to  recover  in  a  summary  manner  from  me  or 
other  the  owners  or  owner  for  the  time  being  of  the  said  premises 
all  expenses  incurred  therein  by  the  Corporation,  and  in  such  shares 
and  proportions  as  may  be  determined  by  the  surveyor  for  the  time 
being  of  the  Corporaticm. 

(9)  That  this  undertaking  shall  be  binding  and  enforceable  as 
provided  by  the  said  section  23  of  the  Southend-on-Sea  Corporation 
Act,  1895,  but  any  remedy  thereunder  shall  be  in  addition  to,  and 
not  in  substitution  for,  any  other  powers  or  remedies  vested  in  the 
Corporation  by  virtue  of  these  presents  or  othenvLse. 

(11)  [This  was  the  last  paragraph,]  That  this  imdertaking  and  all 
the  before-mentioned  terms  and  stipulations  shall  apply  and  remain 
in  force,  notwithstanding  that  the  said  drains  or  any  part  thereof  may 
hereafter  be  connected  with  the  public  sewer  as  provided  by  clause  4 
here<^,  or  that  they  may  at  any  time  hereafter  be  altered  or  dis- 
connected from  the  sewer  with  which  the  same  is  now  proposed  to 
be  connected,  and  be  or  not  connected  with  any  other  drain  or  public 
sewer." 

Section  23  of  the  Southend-on-Sea  Corporation  Act,  1895  (58  &  59 
Vict  c.  clviii.),  referred  to  in  the  above  case,  contains  provisicxis 
making  any  undertaking  or  agreement  in  writing  given  by  or  to  the 
Corporation  to  or  by  an  owner  of  jMroperty  on  the  passing  of  plans, 
or  otherwise  in  connecticm  with  the  property  of  such  owner,  binding 
upon  the  owner  of  the  property  for  the  time  being,  and  provides  for 
the  enforcement  of  the  agreement  summarily  under  penalties.  Nothing 
ultimately  turned  on  the  section. 

A.  Glen,  K.C.,  and  Morle  for  the  appellant.  The  justices  were 
wrong  in  holding  that  the  conduit  was  not  a  sewer.  It  receives  the 
drainage  of  13  houses,  and  is  therefore  clearly  within  the  definition 
of  "  sewer,"  and  not  within  that  of  "  drain,"  in  section  4  of  the  Public 
Health  Act,  1875.  Meader  v.  West  Cowes  Local  Board,  1893, 
3  Ch.  18;  61  L.  J.  Ch.  561,  by  which  the  justices  c<Miceived  them- 
selves boimd,  is  distinguishable,  on  the  ground  that  the  conduit  there 
in  question  was  laid  without  the  knowledge  of  the  local  authority. 
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while  here  it  was  laid  with  their  sanction,  and  also  on  the  ground        ^^^^ 

diat  the  conduit  there  was  a  mere  short  length  of  pipes  wholly  in  Bntt  v.  Snow. 

thft  private  land  of  the  person  who  laid  it,  while  here  it  runs  for 

sofnetbing  like  a  quarter  of  a  mile  under  the  public  street     The  case 

jQit  dted  was  followed  in  Button  v.  Tottenham  Urban  District  Council 

(iSgS)  78  L.  T.  470,  but  with  obvious  reluctance,  the  Court  evidently 

tinnking  that  the   decision   had   been  brought   about   by   the   very 

peculiar  state  of  facts.     If  the   conduit   is  a  "  sewer,"    and  vested 

accordingly  in  the  local  authority,  the  sewage  itself  becomes  their 

property  the  moment  it  reaches  their  sewer,  and  the  private  individual 

loses  all  control  over  it  and  ceases  to  be  responsible   for  it:  per 

Lord  Esher  M.R.  in  Ferrand  v.  Hallas  Zand  and  Building  Company, 

1893,  2  Q.  B.  135,  at  p.  140;  62  L.  J.  Q.  B.  479.     In  the  present 

case,  therefore,  the  local   authority  are  responsible  for  the  sewage 

which  has  caused  the  nuisance.     It  became  their  sewage,  and  their 

responsibility   cannot  cease  when  it  reaches  the  cesspool.     In   this 

case  the  local  authorit}'  are  seeking  to  evade  the  duty  cast  upon 

them  of  providing  the  necessary  sewers  for  the  district  by  taking 

proceedings  against  the  appellant,  and  that  the  Court  will  not  permit : 

Ford(mi  v.  Parsons,  1894,  2  Q.  B.  780;  64  L.  J.  M.  C.  22.     Further, 

the  cesspool  itself  is  a  "  work  or  thing  belonging  to  "  the  sewer  within 

section  13  of  the  Public  Health  Act,  1875,  and  is  accordingly  vested 

by  that  section  in  the  local  authority.     In  Meader  v.    West  Cowes 

Lfical  Board,  Lindley  L.J.  points  out  that  a  cesspool  at  the  end  of 

a  sewer  may  well  be  a  work  or  thing  belonging  to  the  sewer  so  as 

to  ^'est  in  the  local  authorit}\     The  cesspool  is  in  fact  in  the  position 

of  a  settling  tank  on  a  sewage  farm  belonging  to  the  local  authority. 

Rei,y,  Tm^lhy  (1889)  22  Q.  B.  D.  520;  58  L.  J.  M.  C.  49,  and  that 

line  of  cases,  show  that  the  nuisance  clauses  of  the  Public  Health 

Act,  1875,  ^^  inapplicable  to  a  nuisance  arising  from  drainage  works 

belonging  to   the   local   authority.     If   the   appellant  is  imder   any 

obligation  to  cleanse  the  cesspool  at  all,  it  is  a  mere  contractual 

liability  arising  out  of  the  imdertaking  given  by  him  to  the  local 

authority,  and  the  local  authority  cannot  enforce  a  contractual  liability 

by  means  of  the  penal  provisions  of  the  Public  Health  Act,  1875. 

Macmorran,  K.C.,  and  Herbert  Smith,  for  the  respondents,  were 
not  called  upon  to  argue. 

Lord  Alverstone  C.J.  This  is  one  of  those  cases  of  which  in 
times  gone  by  there  were  not  a  few  before  the  Court,  where  an 
attempt  is  made  to  put  upon  the  local  authority  responsibility  for 
work  which  upon  the  terms  of  the  actual  bargain  made  between  the 
parties  was   to   stand  in   an   entirely  difiFerent   position.     All   I  say 
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^•^^        with  regard  to  that  part  of  the  case  is  that  I  should  require  a  very 

Batt  V.  Snow,     strong  case  to  be  made  out  before  I  gave  a  judgment,  in  eflFect,  that 
a  man  who  has  made  a  contract  with  a  local  authority  that  sewers 
and  cesspools  shall  be  private  sewers  and  private  cesspools,  and  has 
got  the  burden,  which  might  otherwise  have  fallen  upon  him  in  law, 
removed  from  his  shoulders,    can    be    allowed — ^not,  so   to    speak, 
because  third  persons  have  been  damnified  or  have  acquired  rights, 
but  because  he  chooses  to  say,  "  I  will  turn  over  this  work  to  this 
local  authority,  because  I  now  see  that  I  by  agreement  have  created 
a  state  of  things  which,  if  it  had  not  been  created  by  agreement, 
might  possibly  not  have  given  rise  to  a  difficulty  " — I  should  require; 
I  say,  a  strong  case  indeed  to  justify  the  argument  that  a  person 
who  had  entered  into  this  kind  of  contract  should  be  allowed  to  turn 
round  and  say,  "  I  meant  all  these  drains  and  cesspools  to  be  private 
drains  and  cesspools,  and  I  find  now  they  are  public  drains  and  public 
cesspools,  and  therefore  I  wash  my  hands  of  them  and  put  them 
back  on  the  local  authority."     I  mention  that  because  I  want  to  be 
careful  in  dealing  with  this  case,  as  it  has  sometimes  arisen  indirectly 
and  been  referred  to.     That  question,  however,  does  not  really  arise 
here. 

I  think  that  this  case  is  absolutely  covered  by  Meader  v.  West 
Cawes  Local  Board,  1892,  3  Ch.  18;  61  L.  J.  Ch.  561,  and  Button 
V.  Tottenham  Urban  District  Council  (1898)  78  L.  T.  470.  It  has 
been  suggested,  and  may  possibly  be  suggested,  that  it  was  not 
necessary  for  the  decision  in  Meader  v.  West  Cowes  Local  Board  to 
hold  that  the  line  of  pipes  in  that  case  was  not  a  "  sewer."  I  do 
not  think  that  is  important,  because  at  any  rate  the  case  did  decide 
that  when  a  man  chose  to  deal  with  sewage  which  went  through  a 
line  of  pipes — I  will  not  consider  whether  it  was  a  sewer  or  not — 
and  upon  his  private  land  he  had  got  a  cesspool,  and  did  not  clean 
out  that  cesspool,  the  obligation  was  upon  him,  and  not  upon  the 
local  authority,  to  clear  it  out. 

In  this  case  I  think  it  is  quite  impossible  to  contend  that  the  cess- 
pool vests  in  the  local  authority  imder  section  13  of  the  Public 
Health  Act,  1875.  Certainly  Lindley  L.J.  never  meant  to  say  any- 
thing of  the  kind  in  Meader  v.  West  Cawes  Local  Board.  What 
he  did  say  was  that  there  might  be  works  in  connection  with  sewers 
which  would  imdoubtedly  vest  in  the  local  authority,  as,  for  instance, 
manholes  and  inspection  chambers,  and  a  variety  of  other  things.  A 
cesspool  is  a  perfectly  well-known  thing,  and  in  his  judgment 
Lindley  L.J.  decided  that  the  cesspool  in  that  case  did  not  vest  in 
the  local  authority  under  the  Act  of  Parliament 

I  think  this  is  a  very  simple  and  plain  case  of  a  man  who  has  for 
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his  own  purposes  and  upon  bis  own  land  constructed  a  cesspool  which  .  _  ^^^^ 

g^Tes  rise  to  a  nuisance,  and  I  think  the  justices  were  justified  in  Butt  v.  Snow, 
oomiDg  to  the  conclusion  that  proceedings  could  be  taken  against 
the  appellant,    who  had  allowed  that  nuisance  to  continue  in  the 
oesspool,  which  was  under  his  control. 

I  tberefore  think  that  the  appeal  fails,  and  should  be  dismissed. 

Wills  J.  I  am  of  the  same  opinion.  I  think  it  is  very  difficult 
to  distinguish  this  case  in  any  satisfactory  sense  from  the  case  before 
the  Court  of  Appeal  of  Header  v.  West  Cowes  Local  Board,  If 
the  cesspool  did  belong  to  the  sewer,  and  the  sewer  belonged  to  the 
Corporation,  then  the  cesspool  would  belong  to  the  Corporation. 
But  I  think  the  agreement  makes  it  quite  clear  that  it  was  at  the 
time  of  making  the  agreement  private  property,  and  it  was  intended 
it  should  be  so  made.  Therefore  I  agree  with  my  Lord  that  the 
appeal  should  be  dismissed. 

Channell  J.  I  am  also  of  opinion  that  this  appeal  should  be 
(fismissed. 

My  learned  brothers  have  come  to  the  ccmclusion,  as  I  understand 
their  judgments,  that  the  cases  show  that  this  cesspool  had  never 
\tited,  upon  the  proper  construction  of  the  Public  Health  Act,  in 
the  local  authority.  If  that  is  so,  there  is  an  end  of  the  case  alto- 
gether. But  I  desire  to  give  my  judgment  upon  the  footing  that 
even  if  it  had  come  within  the  Act,  or  even  if  the  nuisance  had 
arisen  from  the  non-repair  of  the  conduit,  to  use  a  neutral  phrase, 
which  received  the  drainage  of  more  than  one  house,  and  conse- 
quently for  certain  purposes  would  be  a  sewer  within  the  Public 
Health  Act,  and  not  a  drain,  the  appellant  would  be  still  the  person 
by  whose  act  or  default  the  nuisance  arose.  The  definition  in 
section  4  of  the  Public  Health  Act,  1875,  under  which  a  pipe  receiving 
the  drainage  of  more  than  one  house  is  a  sewer,  and  vests  in  a  local 
authority  even  against  their  will,  has  been  applied  in  a  great  many 
case*— I  am  bound  to  assume  rightly — so  as  to  cause  grievous 
injustice.  But  there  never  has  been  a  case  to  the  best  of  my  belief 
where,  as  between  the  local  authority  on  the  one  hand  and  the  man 
^ho  has  done  the  work  in  question  on  the  other,  it  has  been  held 
that  the  Court  was  bound  to  hold  that  the  thing  was  repairable  by 
the  local  authority  contrary  to  the  real  truth  of  the  terms  upon  which 
it  was  made. 

In  the  present  case  there  is  a  pipe  made  by  the  appellant  which 
the  local  authority'  could  have  prevented  his  making,  and  they  say 
to  him, ''  You  may  make  it  if  you  like,  but  upon  the  terms  as  betwefen 
us  that  it  is  to  be  deemed  to  be  a  private  drain,  and  you  are  to  repair 
it"    He  contracts  to  do  it,  and  then  as  soon  as  he  has  done  it  he 
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_  turns  round  and  says  that  it  receives  the  drainage  of  more  than 
Bnttv.  Snow,     one   house,  and   is   therefore   a   sewer,  and   is  vested   in   the   local 
authority,  notwithstanding  any  agreement,  and  that  the  law  says  the 
local  authority  are  bound  to  repair  it. 

I  am  glad  to  think  there  is  no  law  that  compels  us  to  hold  that 
that  is  so.  As  between  these  parties  there  is  no  difficulty,  if  diffi- 
culty there  might  have  been,  if  the  question  had  arisen  between  the 
local  authority  and  third  parties.  .  It  may  be  in  that  case  that  the 
third  party  would  have  a  right  to  say  that  as  between  the  third 
party  and  the  local  authority  the  local  authority  were  responsible 
for  it.  But  when  the  question  arises  between  the  immediate  parties 
themselves,  to  the  best  of  my  belief  there  is  no  authority  which 
compels  us  to  hold  that  the  conduit  is  vested  in  the  local  authcMity 
in  such  a  way  as  to  make  them  responsible  for  it  as  between  them 
and  the  person  who  has  made  it,  either  against  their  will,  or  wrong- 
fully, or  without  their  consent,  or  upon  terms  which  he  does  not  cany 
out 

Therefore,  I  am  prepared  to  give  my  judgment  upon  the  footing 
that  according  to  the  construction  of  the  Act  and  the  cases  upon  it, 
if  the  question  had  arisen  between  a  third  party  and  the  local  authority, 
this  pipe  or  drain  has  vested  in  the  local  authority.  Of  course,  that 
point  does  not  arise  if  my  learned  brothers  are  right — which  I  daiesay 
they  are — ^in  saying  that  this  thing  had  not  in  any  sense  vested  in 
the  local  authority. 

Appeal  dismissed. 

Solicitor  for  the  appellant— G.  Boyd  Wickes. 

Solicitors  for  the  respondent — J.  E.  and  H.  Scott,  for  William  H. 
Snow,  Southend. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

It  is  to  be  observed  that  Channell  J.,  in  the  very  valuable  judgment  he  gave 
in  the  above  case,  speaks  of  the  local  authority  as  being  able  to  prevent  the 
la}ing  by  a  private  person  of  a  line  of  pipes  such  as  to  be  a  sewer  within  the 
Pubhc  Health  Act,  1875.  1*  may  have  been  so  in  the  particular  case,  for  the  line  of 
pipes  in  question  was  laid  under  the  road,  and  if  the  road  was  a  street  vested  in 
the  local  authority,  their  consent  would  have  been  required  to  the  opening  up  of 
the  roadway.  It  is,  however,  an  error  to  suppose  thai  the  consent  of  the  local 
authority  is  always  required  to  the  laying  of  a  sewer  by  a  private  person.  In 
London  it  is  so,  but  not  elsewhere  under  the  general  law.  Indeed,  the  absence 
of  any  provision  giving  the  local  authority  adequate  control  over  the  lading  of 
sewers  by  private  persons  is  well  known  as  one  of  the  gravest  defects  in  the 
Tublic  Health  Acts.  Even,  however,  if  Channell  J.  did  fell  into  this  error,  as 
from  the  generality  of  his  language  would  rather  seem  to  have  been  the  case,  it 
does  not  really  affect  the  reasoning  of  his  judgment. 
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METROPOUTAN   INDUSTRIAL   DWELLINGS   CO.   v,  LONG.  Dec,  10,  n. 

Ilt|!»-lawB  —  Dpalns  —  IVatep-oIosets — **  Consrtpuotion  of  inratep-oloset  ** 
— Ventllmtion  of  trap  of  'watep-oloset— Extension  of  bye-laws  to 
exlstlns'  buildings— Metpopolls  Manafirement  Act,  1866  (18  de.l9 
Viet*  e.  120X  s.  202 -Public  Health  (London)  Act,  1891  (64  Ac  66 
Viet*  e.  76X  s.  89. 

A  series  of  bye-laws  were  made  by  the  London  County  Council 
under  the  provisions  of  section  202  of  the  Metropolis  Management 
Act^  1855,  giving  power  to  make  bye-laws  for  regulating  the 
dimensions,  mode  of  construction,  6*r.,  of  ^'  the  pipes,  drains,  and 
other  means  of  communicating  with  sewers,  and  the  traps  and 
apparatus  connected  therewith*^ 

No,  IT  of  these  bye-laws  provided  that  every  person  who  should 
^^  construct  any  water-closet,''  of  which  the  soil  pipe  fulfilled  certain 
conditions,  should  cause  the  trap  of  the  water  closet  to  be  ventilated  in 
a  particular  manner. 

No.  21  of  the  bye-laws  was  as  follows:  "  These  bye-laws  shall,  so 
far  as  practicable,  apply  to  any  person  who  shall  construct  or  recon- 
struct any  pipe  or  drain  or  other  means  of  communicating  with 
sewers,  or  any  trap  or  apparatus  connected  therewith,  so  far  as  he 
shall  effect  any  such  works  in  any  building  erected  before  the  con- 
firmation of  these  bye-laws,  a^  if  the  same  were  being  constructed  in  a 
building  newly  erected,^* 

The  appellants,  who  were  owners  of  a  building  erected  before  the 
confirmation  of  the  bye  laws,  reconstructed  and  replaced  the  pans  and 
traps  of  several  water-closets  in  the  building,  which  had  been  broken 
in  the  course  of  alterations  they  were  carrying  out  in  the  drains 
connecting  the  soil  pipes  of  the  closets  with  the  sewer,  or  in  the  course 
of  ordinary  wear  atid  tear.  The  soil  pipes  of  the  water-closets  were 
of  the  character  contemplated  by  bye-law  17. 

Held — I.  That  the  bye-laws  were  neither  ultra  vires  nor  unreason- 
able. 

2.  That  the  work  done  by  the  appellants  was  not  the  construction 
of  water-closets  within  bye-law  1 7 ;  and  that  bye-law  2 1  did  not 
impose  on  a  person  who  constructed  or  reconstructed  the  pan  or  trap 
of  a  water-closet,  but  did  not  constmct  a  water-closet,  the  obligation  of 
complying  with  bye-law  ii  as  to  the  ventilation  of  the  trap, 

SeinblCy  that  a  bye-law  imposing  that  obligation  in  such  a  case 
would  be  intra  vires,  and  not  unreasonable. 

Case  stated  by  a  metropolitan  police  magistrate,  before  whom  the 
^pellants  had  been  convicted  of  a  breach  of  bye-laws  of  the  London 
County  Council 

I.  The  appellant  company,  as  owners  of  No.  i,  Ponsonby  Buildings, 
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1908.  in  the  borough  of  South wark,  was  summoned  before  me  to  answer  a 
Metropolitan  complaint  made  by  the  respondent  that  at  the  premises  above 
^^*ri*l  mentioned,  on  or  about  the  22nd  of  December,  1902,  the  appellant 

Long.  "^  ^  company  did  construct  or  reconstruct  a  water-closet,  the  soil  pipe  of 
which  communicated  with  a  sewer  and  was  in  connection  with  another 
water-closet,  without  causing  the  trap  of  such  water-closet  to  be 
ventilated  into  the  open  air  at  a  point  as  high  as  the  top  of  the  soil 
pipe,  or  into  the  soil  pipe  at  a  point  above  the  highest  water-closet 
connected  with  such  soil  pipe,  in  the  manner  required  by  the  bye-laws 
made  in  that  behalf  by  the  London  County  Council,  in  exercise  of  the 
powers  conferred  by  the  Metropolis  Management  Act,  1855,  which  bye- 
laws  were  approved  by  the  Local  Government  Board  on  the  14th  day 
of  June,  1 90 1.  At  the  hearing  before  me  my  decision  on  the  said 
complaint  was  treated  as  a  determination  of  32  other  similar  summonses 
obtained  by  the  respondent  in  similar  terms  relative  to  the  same 
Ponsonby  Buildings. 

2.  By  section  202  of  the  Metropolis  Management  Act,  1855  (as 
amended  by  the  Public  Health  (London)  Act,  1891),  it  is  provided 
that :  ".  .  .  .  and  the  said  Metropolitan  Board  may  also  from  time  to  time 
make,  alter,  and  repeal  bye-laws  for  regulating  ....  the  material  of 
the  pavement  and  roadway  of  new  streets  and  roads  ....  and  for 
regulating  the  dimensions,  form,  and  mode  of  construction,  and  the 
keeping,  cleansing,  and  repairing,  of  the  pipes,  drains,  and  other  means 
of  communicating  with  sewers,  and  the  traps  and  apparatus  connected 
therewith  ....  and  generally  for  carrying  into  effect  the  purposes  of 
this  Act  ....  provided  also  that  no  penalty  shall  be  imposed  by  any 
such  bye-law  unless  the  same  be  approved  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State." 

By  the  Local  Government  Act,  1888,  the  powers  conferred  on  the 
Metropolitan  Board  of  Works  were  and  are  now  vested  in  the  London 
County  Council.  The  Local  Government  Board  has  been  substituted 
for  one  of  Her  Majesty's  Principal  Secretaries  of  State. 

3.  By  the  Public  Health  (London)  Act,  1891,  s.  39,  it  is  provided  as 
follows : — 

"(i)  The  County  Council  shall  make  bye-laws  with  respect  to  water- 
closets,  earth-closets,  privies,  ashpits,  cesspools,  and  receptacles  for 
dung,  and  the  proper  accessories  thereof  in  connection  with  buildings, 
whether  constructed  before  or  after  the  passing  of  this  Act. 

"  (2)  Every  sanitary  authority  shall  make  bye-laws  with  respect  to  the 
keeping  of  water-closets  supplied  with  suflficient  water  for  their  effective 
action. 

"  (3)  It  shall  be  the  duty  of  every  sanitary  authority  to  observe  and 
enforce  the  bye-laws  under  this  section  ;  and  any  directions  given  by  the 
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sanitary  authority  under  this  Act  shall  be  in  accordance  with  the  said        ^^^^ 
bye-laws,  and  so  far  as  they  are  not  so  in  accordance  shall  be  void."        Metropolitan 

4.  The  facts  and  matters  hereinafter  stated  were  either  admitted  or  ^Ij^^  n* 
proved  before  me  at  the  hearing  of  the  said  complaint.  Long!^^ 

5.  On  the  3oih  day  of  October,  1900,  certain  bye-laws  purporting  to 
be  made  under  the  powers  conferred  by  the  said  section  202  of  the 
Metropolis  Management  Act,  1855,  were  made  by  the  London  County 
Council,  and  were  submitted  to  and  confirmed  at  a  subsequent  meeting  of 
the  Council,  held  on  the  6th  day  of  November,  1900,  and  the  common 
seal  of  the  Council  was  affixed  to  the  said  bye-laws  on  the  7th  day  of 
November,  1900.  The  said  bye-laws  were  subsequently  approved  by 
the  Local  Government  Board  on  the  14th  day  of  June,  1901.  A  copy 
of  the  said  bye-laws,  headed  "  London  County  Council  Drainage  Bye- 
hws,"  b  annexed  to  and  forms  part  of  this  case 

6.  Bye-law  No  1 7  of  the  said  bye-laws  provides  that : — 

"  Any  person  who  shall  construct  any  water-closet,  the  soil  pipe  of 
vhich  shall  communicate  with  any  sewer  and  shall  be  in  connection 
with  any  other  water-closet,  shall  cause  the  trap  of  every  such  water- 
doset  to  be  ventilated  into  the  open  air  at  a  point  as  high  as  the  top  of 
the  soil  pipe,  or  into  the  soil  pipe  at  a  point  above  the  highest  water- 
doset  connected  with  such  soil  pipe,  and  so  that  the  ventilating  pipe 
shall  have  in  all  parts  an  internal  diameter  of  not  less  than  two  inches 
and  shall  be  connected  with  the  arm  of  the  soil  pipe  or  the  trap  at  a 
point  not  less  than  three  and  not  more  than  twelve  inches  from  the  highest 
part  of  the  trap  and  on  that  side  of  the  water  seal  which  is  nearest  to 
the  soil  pipe.  He  shall  cause  the  joint  between  the  ventilating  pipe 
acd  the  arm  of  the  soil  pipe  or  the  trap  to  be  made  in  the  direction  of 
the  flow. 

"  He  shall  construct  such  ventilating  pipe  in  drawn  lead  or  of  heavy 
cast-iron.  Provided  that  in  any  case  where  it  shall  be  necessary  to 
construct  such  ventilating  pipe  wiihin  a  building  he  shall  construct  such 
ventilating  pipe  in  drawn  lead. 

"  He  shall  construct  such  ventilating  pipe,  whether  inside  or  outside 
a  building,  so  that  if  the  pipe  be  of  lead  its  weight  shall  not  be  less  than 
45  lbs.  per  1 2  feet  length,  and  if  the  pii^e  be  of  iron  its  thickness  shall 
not  be  less  than  yV^hs  inch  and  its  weight  not  less  than  25  lbs.  per 
6  feet  length. 

"  He  shall  in  all  cases  cause  the  joints  in  and  the  connections  to 
such  ventilating  pipe  to  be  made  in  the  same  manner  as  if  such 
ventilating  pipe  were  a  soil  pipe." 

7.  Bye-law  No.  21  of  the  said  bye-laws  provides  that : — 

"  These  bye-laws  shall,  so  far  as  practicable,  apply  to  any  person  who 
shall  construct  or  reconstruct  any  pipe  or  drain   or  other  means  of 
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^^^'  _  communicating  with  sewers,  or  any  trap  or  apparatus  connected  there- 
Metropolitan  with,  so  far  as  he  shall  effect  any  such  works  in  any  building  erected 
|^J™*J  -  ^  before  the  confirmation  of  these  bye-laws,  as  if  the  same  were  being 
Long.  '   '  constructed  in  a  building  newly  erected." 

8.  Bye-laws  made  by  the  London  County  Council  under  the  Public 
Health  (London)  Act,  1891,  s.  16  (2),  on  October  10,  1901,  and 
June  2,  1893,  and  section  39  (i),  on  June  22,  1893,  which  were  all 
approved  by  the  Local  Government  Board,  were  also  put  in  at  the 
hearing,  and  they  are  annexed  to  and  form  part  of  this  case. 

9.  The  appellant  company  own  certain  buildings  known  as  Ponsonby 
Buildings,  situate  and  being  in  the  metropolitan  borough  of  Southwark, 
which  are  divided  into  tenements,  sometimes  of  three  rooms,  in  other 
cases  of  two  rooms,  and  in  otlier  cases  of  one  room.  The  said  buildings 
contain  upwards  of  100  water-closets,  the  pans  wherein  communicate 
with  soil  pipes  which  ultimately,  through  intermediate  drains,  empty 
into  a  sewer. 

10.  The  said  buildings  were  erected  in  the  year  1886  or  1887  (before 
the  said  bye-laws  were  made)  by  the  appellants,  who  have  a  number  of 
similar  buildings  in  various  parts  of  the  Metropolis,  all  of  which 
(including  Ponsonby  Buildings)  are  intended  to  supply  dwellings  for 
artisans.  The  Ponsonby  Buildings  are  situated  in  the  new  borough  of 
Southwark,  and  were  provided  when  built  with  a  system  of  drainage. 

11.  There  is  annexed  hereto,  and  forms  part  of  this  case,  a  "  block 
plan  "  of  Ponsonby  Buildings. 

12.  At  the  end  of  the  year  1902  the  appellants  resolved  to  substitute 
for  the  ordinary  tile  drain  pipes  of  which  the  drains  of  the  said 
buildings  communicating  with  the  sewers  were  constructed  iron  pipes, 
so  that  the  drains  should  continue  in  the  same  condition  and  be  of  the 
same  number  as  before,  but  the  materials  of  which  they  were  formed 
would  be  iron  pipes  instead  of  earthenware.  The  said  work  was 
accordingly  carried  out,  and  it  was  in  the  course  of  carrying  out  such 
alterations  that  the  matter  complained  of  by  the  respondent  arose. 

13.  The  said  buildings  are  constructed  (as  is  also  to  be  inferred 
from  the  block  plan)  in  blocks,  and  consist  oif  several  floors.  On  each 
floor  there  are  water-closets.  Outside  the  building  there  is  a  soil  pipe 
of  5 -in.  diameter  which  runs  up  outside  the  buildings  and  communicates 
at  the  lower  end  directly  or  by  intermediate  pipes  with  the  drains,  and 
runs  up  to  over  the  height  of  the  whole  building,  the  top  being  open  so 
as  to  form  an  open  ventilating  pipe.  The  pans  inside  the  water-closets 
on  each  floor  are  connected  by  pipes  sealed  with  a  water  seal  with  a 
soil  pipe  5  inches  in  diameter  outside  these  connecting  pipes  which 
are  4  inches  in  diameter.  To  each  block  there  are  two  soil  pipes. 
Evidence  was  given,  and  not  cross-examined  to,  that  the  said  respective 
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dometers  of  4  in.  and  5  in.,  and  the  open  ventilating  character  of       }^^^ 

the  outside  soil  pipe,  were  selected  and  so  constructed  with  a  purpose,  Metropolitan 

and  they  were    intended    (amongst    other    things)    to    prevent  any  Jj^d^™! 

r  t  J  •  -n^i  ,  DweUings  Ca  v. 

syphonage  from  the  pans  and  connecting  pipes.     The  water-closets,  Lod.^. 

bcades  the  pans  and  connecting  pipes,  contained  the  flushing  apparatus 

aod  all  the  other  necessary  fittings  of  a  water-closet. 

14.  Evidence  was  given  on  behalf  of  the  appellants,  and  not  cross- 
enmined  to,  that  long  before  the  present  cause  of  complaint  arose 
jad  quite  apart  from  it,  as  well  as  in  connection  with  the  present 
proceeding,  very  exhaustive  experiments  had  been  made  not  only  at 
the  said  buildings  but  at  other  buildings  similarly  constructed  and 
aiianged  belonging  to  the  appellant  company  and  another  large 
industrial  dwellings  company,  and  that  it  had  been  found  practically 
impossible  to  produce  any  syphonage  from  the  pans  or  traps  of  the 
vater-closets  ;  and  I  was  satisfied  that  under  ordinary  conditions  such 
sypbonage  was  impossible.  Evidence  was  also  given,  and  not  cross- 
enmiDed  to,  that  with  the  system  of  soil  pipes  in  use  at  the  said 
buildings  and  the  construction  of  the  drainage  it  was  not  practically 
posable  to  have  any  regurgitation,  that  is,  the  forcing  back  of  foul 
paes  from  the  drains  through  the  soil  pipes  and  through  the  pans  into 
the  closets.  Counsel  for  the  respondent  contended  that  all  this 
evidence  was  not  material  to  the  issues  raised  by  the  summons,  and 
did  not  cross-examine  or  call  evidence  to  contradict  the  evidence 
called  on  that  part  of  the  case  by  the  appellants.  I  saw  no  reason  to 
doubt  the  evidence  called  for  the  appellants. 

15.  Evidence  was  given  before  me,  and  not  cross-examined  to,  to 
sbow  that  the  means  prescribed  by  the  said  bye-laws  and  the  means 
adopted  at  the  said  buildings  are  not  the  only  means  of  preventing 
syphonage  or  regurgitation  and  that  there  are  other  means  of  preventing 
the  evils  intended  to  he  guarded  against  by  anti-syphonage  pipes. 
Etidence  was  also  given  to  show  that  the  construction  of  pipes,  &c.,  in 
accordance  with  bye-law  No.  1 7  in  old  buildings  might  be  a  matter 
imposing  a  large  expenditure,  and,  if  it  had  to  be  undertaken  by  the 
a[^l]ants  and  other  companies  of  the  same  sort  in  all  their  buildings, 
nould  put  them  to  an  expense  of  many  thousands  of  pounds,  and 
seriously  draw  upon  the  means  of  providing  such  dwellings  as  it  is  the 
object  of  such  companies  to  provide. 

16.  Correspondence  between  Dr.  Millson,  the  medical  officer  for  the 
borough  of  Southwark  and  the  chairman  of  the  appellant  company  was 
read  and  a  copy  thereof  is  annexed  hereto  and  forms  part  of  this  case. 
1  came  to  the  conclusion  from  this  correspondence  and  from  the 
evidence  called  before  me  that  nothing  had  been  done  by  the 
appellants  to  alter  the  closets  and  pipes  further  than  the  reconstruction 
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^^       or  replacing  of   several  pans  and    pipes  connected  therewith  (and 

Metropolitan       with  the    soil   pipes)  which  had    been    broken    in    the    course  oi 

Jj^^^  changing   the    said  soil    pipe    or    in    the    ordinary    wear    and    tear 

Long.  *  in    the    user    of   the   buildings.      [In  the  course  of  the   argument 

of  the    case    it    was  agreed  that   no    soil    pipe  had  in  fact   been 

changed,  and  that  what  was  changed  was  the  drain  which  led  from 

the  foot  of  the  soil  pipes  to  the  sewer.     See  the  judgment  of  Lord 

Alverstone  C.J.] 

17.  The  respondent  contended  that  in  the  circumstances  aforesaid 
it  was  necessary  to  affix  anti-syphonage  pipes  such  as  required  by 
bye-law  1 7  in  every  closet  and  on  every  floor,  where  such  renovations 
had  been  made  throughout  the  said  buildings. 

18.  It  was  contended  on  behalf  of  the  appellant  company  (i)  that 
the  work  executed  by  the  appellants  as  in  this  case  described  was  not 
a  "construction"  or  "reconstruction"  of  a  water-closet  within  the 
meaning  of  the  said  bye-laws  ;  (2)  that  bye-law  21  did  not  apply  to  or 
incorporate  bye-law  17  in  any  case  or  at  all;  (3)  if  bye-law  21  does 
apply  to  bye-law  17  neither  bye-law  imposed  on  the  appellant  company 
the  obligation  of  doing  the  works  the  omission  to  do  which  is 
complained  of ;  (4)  that  there  was  no  power  under  section  202  of  the 
Metropolis  Management  Act  to  make  bye-laws  Nos.  17  and  21  of  the 
said  bye-laws,  or  either  of  them,  that  they  are  therefore  both  or  either 
ultra  vires  ;  (5)  that  the  said  bye-laws  Nos.  17  and  21  were  unreason 
able  in  regard  to  old  buildings  constructed  before  the  bye-laws  were 
made,  inasmuch  as  such  bye-laws  provided  only  one  of  several  means 
of  attaining  the  same  end  as  effectively,  and  that  such  bye-laws  (if 
applicable  at  all)  purported  to  extend  alike  to  buildings  already 
provided  and  those  not  provided  with  efficient  means  of  preventing 
syphonage,  and  that  the  application  of  the  bye-laws  would  or  might 
entail  unnecessary  expense,  and  that  any  operation  in  a  closet  of  one 
series  involved  alteration  and  expenditure  of  the  whole  series  connected 
with  the  same  soil  pipes. 

19.  It  was  contended  on  behalf  of  the  respondent  (i)  that  the 
bye-laws  were  not  unreasonable ;  (2)  that  there  was  power  under  section 
202  of  the  Metropolis  Management  Act,  1855,  to  make  the  said 
bye-laws  ;  (3)  that  the  said  bye-laws  were  applicable  to  the  circum- 
stances existing  and  works  done  at  the  said  buildings ;  (4)  that  com- 
pliance with  the  said  bye-laws  was  practicable,  and  the  bye-laws 
therefore  applied  to  the  said  works  ;  (5)  that  the  said  works  amounted 
to  the  construction  of  a  water-closet  within  the  meaning  of  the  bye- 
laws  ;  (6)  that  the  said  bye-laws  had  not  been  complied  with  ;  (7)  that 
such  non-compliance  was  deliberate  in  view  of  the  correspondence 
referred  to  in  paragraph  16 
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20.  I  took  time  to  consider,  and  delivered  my  written  decision  as        ^QOS. 
follows :—  Metropolitan 

Judgment.  Sl^^  Co 

The  question  in  this  case  is  one  of  considerable  practical  importance,  Long. 
and  has  been  deliberately  raised   by  the  defendants  as  a  matter  of 
principle.     They  are  the  owners  of  certain  industrial  dwellings  known  as 
the  Ponsonby  Buildings,  erected  before  the  confirmation  of  the  drainage 
bye-laws  of  1901,  made  under  section  202  of  the  Metropolis  Manage- 
ment Act,  1855  ;    and  in  December,  1902,  owing  to  the  substitution  of 
in  iron  pipe  or  drain  for  one  of  ordinary  Doulton  ware,  they  found  it 
necessary  to  put  new  traps  and  pans  connected  with  33  water-closets 
in  their  buildings.     They  were  then  informed  by  the  local  authority  that 
these  new  traps  to  the  water-closets  must  be  fitted  with  anti-syphonage 
pipes  in  accordance  with  bye-law  17  of  the  London  County  Council 
drainage  bye-laws,  because  by  bye-law  2 1  the  said  bye-laws  were  made 
applicable  to  new  work  in  old  buildings,  so  far  as  practicable.     The 
defendants   refused   to  comply,   on  the  grounds   that   these  bye-laws 
were  inapplicable  and  unreasonable,  and  it  is  now  further  contended 
that  they  are  u/fra  vires.     The  local  authority  thereupon  took  out  33 
summonses  for  non-compliance  in  the  case  of  each  of  the  33  closets, 
in  order  that  these  questions  may  be  settled  in  a  court  of  law.     There 
does  not  appear  to   be   any   material   dispute  as  to  facts,   but    the 
defendants,  in  order  to  support  their  contention  as  to  the  unreason- 
ableness of  the  bye-laws,  have  called  evidence  before  me,  which  has  not 
been  cross-examined  to,  to  show  that  the  soil  pipes  in  their  buildings 
are  of  such  a  dimension,  namely,  five  inches  in  diameter,  that  the  evils 
of  syphonage,  to  prevent  which  these  bye- laws  have  been  made,  cannot 
possibly  occur,  and  that  the  expense  which  must  be  entailed  by  com- 
pliance with  the    bye-laws   is   so   great    as   to   make   the   application 
impracticable.     Mr.  Dodd,  for  the  local  authority,  contends  that  1  have 
no  right  to  consider  any  question  except  the  application  of  the  bye-law 
and  its  practicability.     I  have,  with  some  reluctance,  come  to  the  con- 
clusion that  this  contention  is  right.     The  bye-laws  admit  of  no  excep- 
tion for  the  case  of  new  buildings  whiph  contain  a  system  of  drainage 
where  there  is  no  probability  of  syphonage,  and  I  do  not  think  I  am 
at  liberty  to  create  such  an  exception  in  the  case  of  old  buildings  to 
which  the  bye-laws  apply.     If  this  were  possible,  a  dispute  might  be 
raised  in  each  case,  and  the  bye-laws  would  be  rendered  practically 
valueless.     I  set  aside,  therefore,  the  question  of  whether  the  bye-law  is 
necessai)'  or  even  useful  in  the  particular  case  before  me.     Then,  as  to 
its  practicability,  1  do  not  think  that  there  is  any  evidence  before  me 
that  compliance  with  the  bye-law  is  not  practicable.     The  figures  given 
for  the  probable  expenses  go  far  beyond  the  case  before  me,  and  do 
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^^^^  _  not  touch  the  question  of  practicability,  so  that  I  do  not  think  they 
Metropolitan  ought  to  affect  my  judgment.  The  words  "  so  far  as  practicable,"  in 
^^Jj*!™  -  my  opinion,  are  intended  for  cases  where  large  structural  alterations 
Long.  *  or  demolition  of  buildings  would  be  necessitated  by  the  application  of 

the  bye-laws,  which  is  not  the  case  here.     I  think,  therefore,  that  the 
application  is  practicable.     Then  I  have  to  consider  whether  the  work 
done  involves  the  application  of  the  bye-laws  to  these  traps.     In  my 
opinion  it  does.     Mr.  Danckwerts  contends  that  the  words  must  involve 
a  reconstruction  of  the  rooms  in  which  the  water-closets  are  placed,  or, 
at  any  rate,  of  the  system  of  water-closets  ;    but  I  think  the  words  used 
in  bye-law  2 1  are  intentionally  wider  than  that,  and  specifically  apply  to 
every  trap  or  apparatus  connected  with  a  pipe  or  drain  or  other  means 
of  communicating  with  sewers  starling  from  the  water-closet,  and  not 
only  such  a  trap  as  communicates  from  the  drain  direct  into  the  sewer. 
Two  other  questions  remain.     Are  these  bye-laws  under  section  202 
ul/ra  vires  ?    And  are  they  unreasonable  ?     As  to  the  first,  I  am  of 
opinion  that  the  bye-laws  are  not  ultra  vires^  because  section  202  is 
intended  to  deal  with   "  pipes,  drains,  and  other  means  of  communi- 
cating with  sewers,  and  the  traps  and  apparatus  connected  therewith." 
And  bye-law  1 7  specifically  deals  with  the  traps  of  any  water-closets,  the 
soil   pipe   of  which   communicates   with   a   sewxr,   and  not  with  the 
character  of  the  water-closet  itself,  which  rightly  comes  under  section  39 
of  the  Act  of  1 89 1.     As  to  the  second  question,  if  I  felt  justified  in 
pronouncing  an  opinion .  as  to  the  reasonableness  of  the    bye-law  as 
applied  to  this  building,  I  should  have  great  hesitation  in  deciding  the 
case ;    but  I  have  already  said  that  I  do  not  feel  so  justified,  and  as  to 
the  wider  question  of  the  reasonableness  of  the  bye-laws  generally,  I 
cannot  doubt  that  it  has  been  made  by  the  London  County  Council 
and  approved  by  the  Local  Government  Board  for  good  cause,  and 
there  appears  to  have  been  unusual  deliberation  in  the  making  of  them, 
seeing  that  they  were  confirmed  by  the  County  Council  on  November  7, 
1900,  and  approved  by  the  Local  Government  Board  on  June  14,  1901. 
Under  these  circumstances,  I   cannot  hold  that  they  are  unreasonable, 
though  I  regret  that  there  is  no  proviso  for  the  case  where  it  is  proved 
that  there  is  practically  no  danger  of  syphonage.     There  are  other 
dangers,  no  doubt,  connected  with  pipes  of  too  large  a  diameter,  and  it 
may  well  be  that  the  authorities  have  felt  that  the  only  safe  way  of 
dealing  with  so  difficult  and  dangerous  a  matter  is  by  such  hard  and 
fast  rule,  and  so  long  as  it  exists  the  local  authority  is  bound  to  enforce 
it,  unless  they  can  obtain  the  sanction  of  the  Local  Government  Board 
to  some  relaxation  of  the  rule  for  a  particular  case,  and  I  have  no 
alternative  but  to  convict  the  defendants.     There  will  be  a  fine  of  40s. 
and  £^io  los.  costs  on  one  summons,  and  2s.  on  the  other  summons. 
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22.  The  question  for  the  opinion  of  this  honourable  Court  is  whether        ^^^^ 
my  determination  was  correct  in  point  of  law.  Metropolitan 

It  appeared  from  the  various  sets  of  bye-laws  annexed  to  the  case  ^d^teial 
that  provisions  of  similar  scope  to  those  contained  in  No.  1 7  of  the  Long. 
by&laws  made  by  the  London  County  Council  under  section  202  of 
the  Metropolis  Management  Act,  1855,  and  approved  by  the  Local 
Government  Board  on  June  14,  190T,  had  been  inserted  among  the 
bye-iaws  made  by  the  London  County  Council  under  section  39  of  the 
Public  Health  (London)  Act,  1891.  and  approved  by  the  Local 
Government  Board  on  June  28,  1893. 

The  provisions  of  the  1893  bye-laws  in  this  respect  were,  however, 
rescinded  by  a  bye-law  approved  by  the  Local  Government  Board  on 
Jane  14,  T901. 

In  other  words,  when  the  bye-laws  of  1901  under  section  202  of  the 
Metropolis  Management  Act,  1855,  ^^^^  made,  the  provisions  as  to 
the  ventilation  of  the  traps  of  water  closets  were  transferred  from  the 
series  of  bye-laws  under  section  39  of  the  Act  of  1891  to  the  series 
under  section  202  of  the  Act  of  1855. 

Danchverfs,  K.C.y  and  Courthope  Munroe  for  the  appellants.  If  the 
magistrate  was  right  in  this  case  the  result  is  that  if  an  owner  of  a 
house,  built  before  the  bye-laws  under  which  the  appellants  were  con- 
victed, reconstructs  the  drain  which  leads  from  the  soil  pipe  to  the 
sewer,  and  incidentally  some  of  the  water-closet  apparatus  is  broken, 
he  must  remodel  the  whole  of  that  apparatus.  It  is  submitted  that  the 
learned  magistrate  was  wrong,  and  that  this  is  not  so.  In  the  first 
place  it  is  submitted  that  bye-law  No.  17  is  ultra  vires.  It  purports  to 
be  made  under  the  provisions  of  section  202  of  the  Metropolis 
Management  Act,  1855,  authorising  the  making  of  bye-laws  with 
reference  to  "  pipes,  drains,  and  other  means  of  communicating  with 
sewers,  and  the  traps  and  apparatus  connected  therewith."  This  does 
not  authorise  the  making  of  a  bye-law  as  to  the  water-closet  itself. 
Neither  the  water-closet  itself  nor  the  trap  below  the  pan  is  apparatus 
connected  with  the  drain  which  communicates  with  the  sewer  within 
the  meaning  of  the  section.  In  a  sense  no  doubt  the  trap  is  connected 
with  the  drain,  but  so  is  the  flushing  cistern  or  even  the  apparatus  by 
which  the  water  for  flushing  is  brought  into  the  house.  The  line 
must  be  drawn  somewhere.  And  the  proper  line  to  draw  is  to  say  that 
the  provisions  of  section  202  are  concerned  with  the  drain  external  to 
the  water-closet.  If  a  bye-law  is  to  be  made  as  to  such  matters  as  are 
dealt  with  by  bye-law  1 7  it  must  be  made  under  section  39  of  the 
Public  Health  (London)  Act,  1891,  which  authorises  the  making  of 
aws  with   respect,   among   other  things,  to  water-closets.      It  is 
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^^Q^  important  that  the  powers  of  section  «o2  of  the  Act  of  1855  and.section 
MAtropdiian  39  of  the  Act  of  1891  should  not  be  confused,  because,  among  other 
^J^jfP*!  reasons,  section  202  of  the  Act  of  1855  extends  to  the  City  while 

LoDgT^    ^   section  39  of  the  Act  of  1891  does  not 

Secondly,  the  bye-laws  do  not  bear  the  construction  put  on  them  by 
the  learned  magistrate.  Bye-law  17  is  dealing  with  the  case  of  a 
person  who  constructs  a  water-closet ;  it  has  no  application  in  any  other 
case.  And  bye-law  21,  if  it  can  be  regarded  as  incorporating  bye-law 
17  in  any  sense,  cannot  at  all  events  render  bye-law  17  applicable 
except  where  the  person  in  question  is  constructing  a  water-closet.  In 
this  case  the  appellants  did  not  construct  any  water-closet. 

Lastly,  if  the  bye-laws  bear  the  construction  put  upon  them,  they 
are  bad  as  being  unreasonable.  It  may  be  reasonable  to  require  a 
person  who  is  erecting  a  new  building,  or  putting  in  an  entirely  new 
water-closet,  to  provide  against  syphonage  in  one  particular  way.  But 
it  is  utterly  unreasonable  that  because  a  man  touches  some  one  part  of 
existing  apparatus,  which  is  effectually  constructed  so  as  to  guard 
against  syphonage  in  one  manner,  he  must  reconstruct  the  whole 
apparatus  so  as  to  attain  the  same  end  in  another  manner. 

Horace  Avory^  K,C,y  and  Frank  Dodd  for  the  respondent.  The 
learned  magistrate  was  right.  In  this  case  the  appellants  did  in  each 
of  the  33  cases  construct  a  new  trap  and  pan.  The  important  thing 
is  that  they  constructed* a  new  trap.  That  brings  them  within  the 
express  words  of  bye-law  21,  for  the  trap  is  certainly  connected  with  the 
drain.  Therefore  any  previous  bye-law  that  can  be  applied  must  be 
applied.  Now  turning  to  bye-law  17;  it  is  a  bye-law  dealing  precisely 
with  that  ver)'  matter,  with  the  traps  of  water-closet  drains,  and  providing 
how  in  particular  circumstances  the  trap  is  to  be  ventilated-  [Lord 
Alverstone  C.J.  The  difficulty  I  feel  is  this : — If  it  is  intended  that, 
where  the  pan  of  a  water-closet  is  broken  and  the  landlord  repairs  it, 
he  must  reconstruct  the  whole  of  the  ventilation,  then  the  bye-law 
ought  to  tell  him  so  in  plain  language.]  The  language  really  is  quite 
plain,  because  bye-law  21  tells  him  that  if  he  is  reconstructing  any 
apparatus  connected  with  a  drain  he  is  to  comply  with  the  previous 
bye-laws.     A  water-closet  is  clearly  apparatus  connected  with  a  drain. 

The  bye-law  thus  construed  is  reasonable.  It  w^ould  be  reasonable 
to  require  a  particular  method  of  ventilation  to  be  adopted  as  regards 
all  closets  new  and  old.  If  that  would  be  reasonable  it  is  reasonable, 
a  fortiori^  to  say  that  the  new  method  of  ventilation  must  be  adopted 
whenever  any  repair  is  done  to  the  closet. 

It  is  suggested  that  the  case  does  not  fall  within  the  bye-laws  because 
what  the  appellants  did  was  not  the  construction  of  a  water-closet.  It 
is  submitted  that  it  was.     They  were  constructing  the  pan  and  the  trap, 
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wfaicb  are  the  substantial  and  only  essential  parts  of  a  water-closet. 
Bye-law  17  cannot  have  been  intended  to  be  confined  to  a  case  in  Metropolitan 
which  a  person  is  building  a  new  room  for  the  purpose  of  containing  a  Sljj^*^  n 
water-closet   The  bye-law  is  not  a  bye-law  dealing  with  the  construction  L^ng. 
of  water-closets  in  that  sense.     It  is  a  bye-law  dealing  with  the  mode  in 
which  the  trap  of  a  water-closet  is  to  be  ventilated.     That  that  was  the 
intention   appears  from  the   marginal  note  to  the   bye-law  which  is 
*'  Ventilation  of  trap  of  water-closet."     Bye-law  1 7  must  be  among  the 
bye-laws  referred  to  in  bye-law  2 1,  because  that  bye-law  speaks  of  "  any 
trap  or  apparatus  "  connected  with  a  drain,  and  bye-law  1 7  is  the  only 
bye-law  in  the  series  dealing  with  any  apparatus  other  than  a  trap. 

The  transfer  of  the  provisions  now  contained  in  bye-law  17  from 
the  series  of  bye-laws  under  section  39  of  the  Public  Health  (London) 
Act,  iSgi,  to  the  series  under  section  202  of  the  Metropolis  Manage- 
ment Act,  1855,  was  effected  because  it  was  thought  that  the  provisions 
clearly  were  concerned  with  apparatus  connected  with  a  drain,  while 
some  doubt  was  felt  as  to  whether  they  were  concerned  with  an 
accessory  to  a  water-closet 

Danckwerts^  K.C,^  replied. 

Lord  Alverstone  C.J.  This  is  an  interesting  and  a  very  important 
case  In  my  opinion  the  magistrate  has  gone  too  far,  but  I  cannot 
help  thinking  that  in  all  probability  the  view,  mistaken  I  venture  to 
think,  which  he  has  taken  of  the  proper  construction  of  the  bye-law, 
may  be  largely  due  to  the  fact  that  a  number  of  points  were  urged  before 
him  which  in  my  opinion  are  absolutely  untenable.  With  the  greater 
part  of  Mr.  Avory's  argument  I  agree ;  but  I  do  not  think,  fairly  construed, 
the  bye-law  has  the  meaning  which  must  be  put  upon  it  in  order  to 
uphold  the  conviction.  Now  I  wish  to  say,  as  I  have  ventured  to  point 
oot  in  many  cases  of  this  kind,  that  bye-laws  such  as  these  ought  to  be 
supported  except  in  a  very  clear  case  of  either  their  being  unreason- 
able— ^which  is  not  a  common  case  though  it  does  occur  sometimes — 
or  in  a  clear  case  of  their  not  covering  what  is  complained  of.  This  is 
so  particularly  in  connection  with  sanitary  bye-laws  because  it  is 
extremely  important  to  the  local  authority  responsible  for  laying  down 
sanitary  bye-laws  that  their  authority  should  be  maintained.  It  is  for 
that  reason  that  I  entirely  reject  the  argument — which  I  will  not  say 
was  actually  made,  but  which  was  implied — that  because  there  was 
existing  means  of  ventilation  in  this  drainage  system,  the  magistrate 
should  have  taken  that  into  his  consideration  in  dealing  with  the 
summons  for  the  breach  of  bye-law  21.  In  fact,  I  think  that  the  greater 
part  of  that  evidence  going  to  show  that  there  was  Utile  chance  of 
regurgitation,  and  that  the  system  as  already  existing  was  such  that 
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^^^^  there  might  be  effective  ventilation,  was  really  nihil  ad  rem  for  the 
Metropolitan  purpose  of  the  question  before  the  court.  The  only  question  the 
^^"sirial  magistrate  had  to  consider  was  whether  or  not,  on  the  facts,  there 

Long.  ^^s  a  breach  of  the  bye-law  properly  construed ;   and  that  is  one  of  the 

grounds  why  I  think  matters  which  were  introduced  into  this  case  may 
have  diverted  his  attention  from  the  real  question.     Again,  I  consider 
that  there  was  a  power  to  make  this  bye-law  under  section  202  of  the 
Metropolis  Management  Act,  1855,  which  gives  power  to  make  bye- 
laws  "  for  regulating  the  dimensions,  form,  and  mode  of  construction, 
and  the  keeping,  cleansing,  and  repairing,  of  the  pipes,  drains,  and  other 
means  of  communicating  with  sewers,  and   the  traps  and  apparatus 
connected  therewith."     That  provision  is  contained  in  an  Act  nearly  50 
years  old,  and  I  have  no  doubt  whatever  that  a  bye-law  such  as  here 
purports  to  be  made  under  section  202  is  in  no  sense  ultra  vires.    That 
is  another  point  with  which  we  are  pressed,  and  I  think  it  raises  an 
issue  which  tends  to  divert  the  mind  from  a  calm  and  judicial  consider- 
ation of  what  is  the  proper  construction  to  be  put  upon  the  bye-law. 
Again,  with  regard  to  section  39  of  the  Public  Health  (London)  Act, 
1 891,  which  gives  powers  to  make  bye-laws  for  water-closets :  to  my 
mind  it  is  quite  a  matter  of  indifference  whether   those  powers  are 
separate  or  ancillary,  or  even  duplicated.     I  see  no  reason  why  the 
authority  should  not  make  bye-laws  of  this  class  under  one  or  other  of 
the  sections.     It  may  be,  as  Mr.  Avory  very  properly  pointed  out,  that 
they  thought  it  better  to  keep  such  bye-laws  as  appeared  more  directly 
appropriate  to  the  202nd  section  of  the  Act  of  1855  separate  from  those 
that  they  made  under  section  39  of  the  Act  of  1891.     I  further  wish  to 
say  that  I  shall  adopt  in  this  case,  what  I  have  previously  said,  namely, 
that  I  feel  absolutely  bound    by  the  judgment   of  Lord    Russell  of 
Killowen  C.J.  in  Kmse  y.  Johnson,  1898,  2  Q.  B.  91 ;    67   L.  J.  Q.  B. 
782,  where  he  pointed  out  that  it  is  only  under  strong  circumstances 
that  bye-laws  can  be  held  to  be  unreasonable.     Therefore,  upon  the 
main   part   of    Mr.   Avory 's   argument    I    agree,   because    I   do   not 
think  the  bye-law  is  unreasonable  and   I  do  not  think  that  it  is  ultra 
tnres.     All  I  have  to  do  is  to  deal  with  the  construction  of  it.     On  this, 
taking  the  facts  as  found  by  the  magistrate,  we  are  obliged  to  come  to 
the  conclusion  that  the  bye-law  is  such  that  it  ought  not  to  be  held  that 
what  the  appellants  did  was  a  breach  of  the  bye-law. 

It  must  be  remembered  that  the  statute  does  not  enact  the  bye-law. 
The  local  authority  have  the  power  to  do  it,  and  there  is  power  to 
impose  penalties.  Therefore  there  should  at  least  be  as  much  clearness 
and  certainty  as  there  would  be  in  the  ordinary  case  of  statutes, 
provisional  orders,  or  bye  laws  and  regulations  made  under  thenj,  by 
which  a  penalty  is  imposed.     I  think  a  person  who  has  got  to  make  up 
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his  mind,  with  regard  to  the  questions  he  has  to  determine,  as  to  what        ^^Q^ 
his  duties  will  be  and  as  to  what  his  liabihties  will  be,  is  entitled  to  be  Metropolitan 
told  in  reasonably  plain  language  what  he  is  to  do,  and  particularly  so  ^dusfaal 
in  the  case  of  existing  property.     It  is  one  thing  to  lay  do\*Ti  bye-laws  Lod^^^        ' 
with  regard   to   new   buildings  and   new  constructions    and    quite  a 
differeut   thing  to  apply  those   bye-laws  to  old  constructions  and  old 
bdldings ;  and  I  do  not  think  it  is  putting  too  great  a  burden  on  the 
local  authority  to  say  that  they  must  state  in  reasonably  plain  language 
what  are  the  obligations  put  upon  the  owners  of  old  property. 

In  this  case,  of  course,  I  take  the  facts  from  the  case  and  from 

nothing  else.     There  are  a  large  number  of  dwellings,  the  sanitary 

anrangements  of  which   seem  to  have  been  carefully  thought   out  at 

the  beginning ;    there  was  a  series  of  soil  pipes,  the  ventilation  being 

through  the  soil  pipes ;   and  there  were  sufficient  drains  communicating 

from  the  foot  of  those  soil  pipes  to  the  sewers ;   the  work  which  was 

beiiig  done  was  altering  the  drains  from  being  pot  pipes  into  iron  pipes. 

The  soil  pipes  were  not  touched.     In  the  course  of  altering  the  drains 

some  of  the  pans  and  traps  of  the  closets  were  injured.     It  is  stated  in 

tbis  way  in  paragraph  16  of  the  case  :  ''  I  came  to  the  conclusion  from 

tins  correspondeoce    and  from  the  evidence  called  before  me  that 

nothing  had  been  done  by  the  appellants  to  alter  the  closets  and  pipes 

further  than  the  reconstruction  or  replacing  of  several  pans  and  pipes 

connected  therewith  (and  with  the  soil  pipe)  which  had  been  broken  in 

the  course  of  changing  the  said  soil  pipe  or  in  the  ordinary  wear  and 

tear  in  the  user  of  the  buildings.''     It  is  agreed  that  those  words,  "  the 

said  soil  pipe,"  mean  *'  said  drains,"  and  that  there  was  no  change  of  an 

upright  soil  pipe ;    which  is  not  an  unimportant  matter  when  we  come 

to  construe  the  bye-law.     Therefore  the  finding  of  fact  is  that  there 

was  nothing  done  for  the  reconstruction  or  the  replacing  of  the  pans  or 

pipes  except  where  they  were  broken.      So  that  in  effect,  on   these 

findings  of  fact,  the  respondent  is  saying  that  the  provisions  of  the 

bye4aw  to  which  I  will  refer  in  a  moment  apply  in  a  case  where  really 

there  is  nothing  but  repair  of  the  closets  and  of  their  traps ;  because 

there  was  no  reconstruction  or  intentional  reconstruction  of  the  pans  or 

traps.    There  was  putting  them  in  where  they  had  been  broken  by 

ordinary  wear  or  broken  in  the  course  of  another  operation.     Now — 

I  am  not  saying  they  may  not  do  it  for  a  moment — if  the  local  authority 

desire  to  say  that  when  any  part  of  an  existing  closet  is  repaired  or  the 

closet  itself  is  repaired  the  ventilation  of  that  closet  must  be  remodeled, 

then  I  think  they  ought  to  say  so  in  plain  words.     Have  they  said  so 

here?    The  magistrate  in  dealing  with  this  matter  says :  ^'  Mr.  Danck- 

werts  contends  that  the  words  must  involve  a  reconstruction  of  the 

rooms  in  which  the  water-closets  are  placed  "  (that,  if  I  may  be  allowed 
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*®^        to  say  so,  is  an  absolutely  untenable  argument,  and  it  is  one  which  agab, 

Metropolitan       I  think,  tends  to  complicate  or  confuse  the  mind  of  the  magistrate)  *'  or 

Dwe^«  Q^  ^  at  any  rate  of  the  system  of  water-closets  "  (again  I  think  that  goes  much 

Long.  too  far)  "but  I  think  the  words  used  in  bye-law  21  are  intentionally 

wider  than  that  and  specifically  apply  to  every  trap  or  apparatus  connected 

with  a  pipe  or  drain  or  other  means  of  communicating  with  sewers 

starting  from  the  water-closet,  and  not  only  such  a  trap  as  communicates 

from  the  drain  direct  into  the  sewer."     I  have  my  doubts  whether  or 

not  the  magistrate  has  not  gone  a  little  too  far  in  the  construction  he 

has  put  upon  bye-law  21,  but  for  the  purpose  of  my  judgment  it  is  not 

material  to  criticise  or  deal  with  that  particular  view. 

Now  I  come  to  these  particular  bye-laws.     There  are  a  series  of  bye- 
laws  (I  have  gone  through  them  very  carefully)  dealing  with  the  size  of 
the  drains,  the  joints,  the  size  of  the  pipes  and  the  traps  to  drains.    I 
refer  to  bye-law  4  ;   to  bye-law  8  dealing  with  the  ventilation  of  drains 
and  the  use  of  soil  pipes  in  a  particular  way ;  and  to  bye-law  1 1  dealing 
with   the   method  of  connection  of  soil  pipes  and  the  joints  of  soil 
pipes.     Then  comes  bye-law  17:  "  Any  person  who  shall  construct  any 
water-closet,  the  soil  pipe  of  which  shall  communicate  with  any  sewer 
and  shall  be  in  connection  with  any  other  water-closet,  shall  cause,  the 
trap  of  every  such  water-closet  to  be  ventilated  "  in  a  particular  way 
which  is  well  known  aud  most  desirable.     Then  follows — I  need  not  go 
through  it — how  that  ventilation  is  to  be  carried  out,  and  what  it  is  to 
be.     That    is    a    provision  with    regard    to   a   particular   method  of 
ventilating  a  water-closet  when  it  is  constructed,  or  I  ought  to  say  the 
soil  pipe  of  the  water-closet  and  the  trap  of  the  water-closet.     I  quite 
agree  that  if  in  terms  with  regard  to  an  old  house  the  local  authorities 
have  said  in  fairly  reasonable  and  plain  language  that  when  you  come 
to  touch  your  water-closet,  and  when  you  come  to  repair  a  pan,  or  when 
you  come  to  repair  a  trap  which  is  broken,  you  have  to  put  in  the 
ventilation — if  that  is  the  bye-law— -that  is  a  perfectly  good  bye-law,  and 
I  see  no  reason  why  it  should  not  be.     But  what  really  does  bye-law  21 
say  ?     It  is  a  general  bye-law  without  specific  directions  meant  to  apply 
to  old  buildings  :  "  These  bye-laws  shall,  so  far  as  practicable,  apply  to 
any  person  who  shall  construct  or  reconstruct  any  pipe  or  drain  or 
other  means  of  communicating  with  sewers,  or  any  trap  or  apparatus 
connected  therewith,  so  far  as  he  shall  effect  any  such  works  in  any 
building  erected  before  the  confirmation  of  these  bye-laws,  as  if  the 
same  were  being  constructed  in  a  building  newly  erected."     I  think 
you  have,  therefore,  to  read  that,  reading  it  most  strongly  against  the 
person  who  is  doing  the  work,  as  meaning  that  with  regard  to  the  work 
which  he  is  effecting  in  any  building  he  is  to  obey  the  bye-laws.    The 
words  to  be  noted  are  "  construct  or  reconstruct "  with  regard  to  an  old 
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buflding.    Therefore  the  bye-laws  refer  to  a  person  who  constructs  or  _   twa, 
reconstructs  a  pipe  or  drain,  who  constructs  or  reconstructs  a  trap,  or  Metropolitau 
vbo  constructs  or  reconstructs  the  apparatus  connected  therewith.     I  {JJ^^m  Gol 
need  not  go  through  the  bye-laws  again.     There  are  many  bye-laws  but  Long, 
they  do  give  specific  instructions  as  to  what  is  to  be  done  as  to  the 
drains,  as  to  the  traps,  and  as  to  the  apparatus  connected  therewith. 

Now  is  it  right  to  say  that  work  such  as  is  contemplated  by  that 
bye-law  must  be  constructing  a  water-closet  within  bye-law  17?  It 
seems  to  me  that  that  is  going  a  great  deal  too  far.  It  seems  to  me 
that  if  the  local  authority  meant  to  say  that  putting  in  a  new  trap  or  a 
new  pan  is  constructing  a  water-closet — or,  to  put  it  more  fairly,  if  they 
meant  that  doing  repairs,  rendered  necessary  because  in  doing  some 
other  work  a  part  of  the  water-closet  is  broken,  should  bring  bye-law  1 7 
into  operation,  they  ought  to  have  said  so  in  plain  words.  I  think  that 
is  not  imposing  on  the  local  authority  a  greater  obligation  than  is 
necessary,  having  regard  to  the  very  important  rights  they  have  of 
interfering  with  private  rights  in  the  interest  of  the  public  health. 

There  is  one  argument  which  I  do  not  think  must  be  overlooked, 
and  which  strikes  me  as  a  very  strong  confirmation  of  this.  There  was 
a  previous  bye-law  under  section  39  of  the  Public  Health  (London) 
Ad,  1891,  dealing  with  exactly  the  same  thing,  and  in  that  bye-law 
these  words  were  used  :  "  If  he  shall  construct  any  water-closet  or  shall 
fix  or  fit  any  trap  to  any  existing  water-closet  or  in  connection  with  a 
sdl  pipe,  which  is  itself  in  connection  with  any  other  water-closet,  he 
shall  cause  the  trap  of  every  such  water-closet  to  be  ventilated  into  the 
open  air  at  a  point  as  high  as  the  top  of  the  soil  pipe,  or  into  the  soil  pipe 
at  a  point  above  the  highest  water-closet  connected  with  such  soil 
pipe .  .  .  ."  A  man  must  be  presumed  to  know  of  this  code,  especially 
if  be  is  a  builder  or  if  he  is  the  manager  of  a  great  property.  There  is 
00  hardship  on  him.  He  has  a  code  under  section  39  of  the  Act  of 
1891  and  section  202  of  the  Act  of  1855.  He  knows  that  under  the 
code  under  section  39  as  it  originally  was  there  was  the  bye-law  I  have 
just  referred  to.  I  think  it  is  not  unimportant  to  observe  that  that 
bye-law  is  repealed,  and  the  new  one  comes  into  force  as  from  the 
same  date.  I  must  say  that  I  think  if  it  were  intended  to  make  any 
fixing  of  a  trap,  or  still  more  the  repairing  of  a  trap,  or  the  fixing  of  a 
pan  or  the  repairing  of  a  pan,  equivalent  to  constructing  a  water-closet, 
when  one  form  of  expression  is  abandoned  and  another  is  adopted,  at 
least  it  ought  to  have  been  made  plain. 

Notwithstanding  the  difficulties  arising  in  this  case,  I  have  come  to 
the  conclusion  that  this  bye-law  is  not  sufficient  to  make  that  which  was 
being  done  on  the  admitted  facts  of  this  case  the  constructing  of  a 
water-closet  within  bye-law  17,  and,  that  being  so,  I  think  these  penalties 
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^^Q^        ought  not  to  be  enforced.     I  need  not  say  that  I  wish  it  to  be  distinctly 

Matropoliian       understood  that  in  giving  this  judgment  I  have  not  adopted  any  of  the 

fci'n^  arguments  as  to  ultra  vires  or  as  to  the  limiting  of  any  of  the  powers 

Long.^^      ^   ^^  rights  of  the  local  authority  under  a  bye-law  properly  framed,  but  I 

think,  having  regard  to  the  old  and  repealed  bye-law,  and  to  the  new 

and  existing  bye-law,  the  local  authority  have  not  brought  what  was 

admittedly  done  in  this  case  within  the  purview  of  bye-law  2  r  of  the 

new  series.     For  these  reasons  I  think  the  appeal  must  succeed. 

Lawrance  J.  I  am  entirely  of  the  same  opinion.  It  is  impossible 
to  read  bye-law  3  of  the  series  of  1893  under  section  39  of  the  Act  of 
1891  and  bye-laws  17  and  21  of  the  series  of  1901  under  section  202  of 
the  Act  of  1855  without  seeing  that  there  is  a  great  distinction. 
Bye-law  3  distinctly  stated  that  which  the  County  Council  wished  to 
carry  out,  and  if  it  had  been  in  existence  it  would  have  been  an  answer 
to  the  whole  of  this  case.  There  is  no  doubt  whatever  about  that.  It 
provided  that  if  a  person  constructed  a  water-closet  or  fitted  a  trap  to 
an  existing  water-closet  he  should,  in  certain  cases,  cause  the  trap  to  be 
ventilated.  The  ventilation  of  traps  of  water-closets  is  now  dealt  with 
by  bye-laws  17  and  21.  I  quite  agree  with  what  my  Lord  has  said  a.s 
regards  bye-law  17.  It  can  apply  only  to  the  construction  of  a  water- 
closet.  It  is  confined  to  the  construction  of  a  water-closet — not  the 
room  of  a  water-closet,  but  what  is  generally  known  as  a  water-closet 
and  its  apparatus.  It  applies  only  to  construction.  If  a  person 
constructs  a  water-closet,  then  in  certain  cases  the  trap  has  to  be 
ventilated  in  a  certain  way.  When  you  come  to  bye-law  2 1  (the  whole 
question  is  whether  the  facts  of  this  case  can  be  brought  under  bye-law 
J  7),  it  seems  to  me  it  is  entirely  different,  and  that  it  has  nothing  in  the 
world  to  do  with  bye-law  1 7  at  all.  All  it  says  is  this  : — "  These 
bye-laws  shall,  so  far  as  practicable,  apply  to  any  person  who  shall 
construct  or  reconstruct  any  pipe  or  drain  or  other  means  of  com- 
municating with  sewers,  or  any  trap  or  apparatus  connected  therewith." 
The  matter  was  treated  fully,  distinctly,  and  clearly  in  bye-law  3  which 
was  repealed,  and  these  tw^o  bye-laws  were  supposed  to  be  substituted 
for  the  bye-law  which  was  so  repealed.  The  bye-law  which  was  repealed 
was  perfectly  clear,  but  instead  of  that  bye-law  the  County  Council  have 
adopted  tWo  other  bye-laws,  one  of  which,  in  my  judgment,  does  not 
apply  at  all,  and  with  regard  to  the  other  of  which  it  is  difficult  to  see 
how  the  facts  of  this  case  can  be  brought  under  it.  I  therefore  agree 
with  the  judgment  of  my  Lord. 

Kennedy  J.  I  have  come  to  the  same  conclusion.  I  entirely  concur 
in  and  adopt  what  my  Lord  has  said  with  regard  to  the  untenableness 
of  all  the  other  arguments  addressed  to  us  as  against  the  contention  of 
the  local  authority  on  this  matter.     My  difficulty  has  been,  speaking 
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for  myself  with  complete    satisfaction    as    to   the    question    of   the 

iq)plicability  of  bye-laws  17  and  21,  on  the  combined  effect  of  which  Metropditan 

the  case  of  the  local  authority  rests,  that  the  application  of  those  is  Jj*?™^  „ 

-  -  _     ,  '  .!;*.,  ,         Dwellings  Oo.  v. 

not  a  question  of  fact,  and  that  the  question  of  fact  has  not  been  Long. 

decided  by  the  magistrate  in  such  a  way  that,  whether  we  agreed  with 

him  or  not,  if  there  was  any  evidence,  we  should  not,  sitting  here,  have 

a  rig^t  to  review  his  decision.     If  it  was  open  to  me  to  take  a  more 

liberal  view  than  I  think  in  justice  I  can  of  the  effect  to  be  given  to 

bye-laws  17  and  21  together,  I  should  have  felt  a  good  deal  of  difficulty 

in  assenting  to  a  reversal  of  the  magistrate's  decision.     I  think  that 

there  may  be  cases  in  which  it  is  a  question  of  fact  whether  or  not  what 

lias  l)een  done  has  amounted  to  a  construction  or  reconstruction ;  but 

up(m  the  whole  I  think  that  my  Lord  has  correctly  expressed  what 

ought  to  be  our  conclusion  here,  considering  that  the  effect  of  these 

bye-laws  is  in  the  case  of  a  breach  to  subject  the  person  breaking  them  to 

penalties  such  as  are  prescribed,  and  we  ought  to  construe  the  matter, 

therefore,  with  strictness.      So  construing  it,  I  am  unable  to  see  on 

the  whole  that  a  case  has  been  made  out  by  the  local  authority  for 

saying  that  there  has  been  in  what  has  been  done  that  which  could 

fidrly  be  taken  under  bye-laws  1 7  and  2 1  together  to  be  a  construction 

or  reconstruction  of  a  water-closet,  using  that  term  in  the  most  liberal 

way.     It  would  have  been  easy,  as  my  Ix)rd  has   pointed  out,   for 

example,  in  bye-law  21  to  have  said  :  "These  bye-laws  shall,  so  far  as 

practicable,  apply  to  a  person  who  shall  construct  or  reconstruct,"  and 

so  on,  and  then  to  have   said  :  "  And  a  person  so   constructing   or 

reconstructing  shall  be  taken  to  be  constructing  or  reconstructing  a 

water-closet  under  bye-law   17."      Unfortunately,  as  I  think,  in  one 

sense,  merely  looking  at  it  in  the  public  interest,  they  have  spoken  of 

constructing  or   reconstructing  a   pipe   or  drain   or  other   means   of 

communicating  with  sewers  or  any  tiap  or  apparatus.     It  is   sought 

under  those  words  to  say  if  you  are  so  doing  you  are  constructing  a 

water-closet  under  bye-law  17.     They  have  not  in  terms  said  so,  and  I 

think  in  the  nature  of  things  one  is  not  justified  in  saying  that  one 

ought  to  put  that  construction  on  the  words  which  would  subject  to  a 

penalty,  without  those  words  being  much  more  clearly  expressed  so  as 

to  make  the  application  of  bye-laws  17   and  21  to  a  case  like  the 

present  quite  plain  to  a  reasonable  man. 

Appeal  allowed, 

SoHcitarsfar  the  appellants — Burgess,  Taylor,  and  Tryon. 

Sotidiorfar  the  respondent— G,  C.  Topham. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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1008.  Note. 

MAtronolitiin  ^"  ^^^  above  case  Lord  Alverstone  C.J.  uses  language  which  seems  to  imply 

SdMmS  that  in  proceedings  for  a  breach  of  a  bye-law  such  as  was  there  in  question  it  is 

jv^^*"  «  not  for  the  magistrate  to  consider  evidence  tending  to  show  that  in  the  particular 

}^JJ[Jf^*^  ^*  case  the  object  of  the  bye-law  has  been  attained,  though  by  means  other  than 
those  prescribed  by  the  bye-law.  And  no  doubt,  on  the  bare  question  whether  there 
has  been  a  breach  of  the  bye-law,  this  is  so.  At  the  same  time  it  would  seem  neces- 
sarily to  follow  from  the  decisions  in  Salt  v.  Scott- Hall,  1903,  2  K.  B.  245; 
I  L.  G.  R.  753;  72  L.  J.  K.  B.  627  ;  88  L.  T.  868;  52  W.  R.  95  ;  67  J.  P. 
306 ;  and  Pomeroy  v.  Mahem  Urban  District  Council  (1903)  I  L.  G.  R.  825  ; 
89  L.  T.  555 ;  67  J.  P.  375,  that  in  such  a  case  the  fiict  that  the  object  of  the 
bye-law  had  been  attained  would  justify  the  ma^trate  in  treating  the  breach  of 
the  bye-law  as  a  trifling  offence  within  the  meaning  of  section  16  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  43),  and  in  dismissing  the  information 
accordingly.  Indeed,  in  the  former  of  the  above  cases  the  very  fact  that  a  court 
of  summary  jurisdiction  have  this  power  was  said  by  Channell  J.  to  be  the 
reason  why  it  is  possible  to  hold  a  bye-law  reasonable  and  good  which  in  terms 
applies  to  many  particular  cases  with  regard  to  which  it  would  be  highly  oppressive 
to  enforce  it. 

Whether,  however,  the  doctrine  of  the  two  cases  in  question  will  ultimately 
prevail,  without  at  least  very  material  qualification,  may  be  doubted. 
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6ARBUTT  (/.    DURHAM  JOINT    COMMITTEE.  Du,  9,  10. 

— Fuuion— ReokonlnflT  of  sepvloe  for  pension— Dlaoontlnuoiui 
MPvtoe-PoUoe  Aot,  1800  (58  de  64  Vlot.  o.  46X  88.  1,  4w  6,  2L 

The  twenty-five  year^  approved  service^  which  will^  under  the 
Police  Acty  1890,  entitle  a  police-constable  to  a  pension  for  lije  on 
retirement  from  the  force^  must  be  continuous  service^  except  in  the 
cases  where  the  Act  expressly  provides  for  the  reckoning  together  of 
separate  periods  of  senrice. 

Case  stated  by  the  court  of  quarter  sessions  for  the  county  of 
Durham  upon  an  application  by  way  of  appeal  by  the  above-named 
appellant  under  section  11  of  the  Police  Act,  1890,  against  the  refusal 
of  the  re^)ondents  to  order  pavment  of  a  pension  to  him  under  that 
Act.— 

On  the  hearing  of  the  application  the  appellant  relied  upon  a 
certificate  of  approved  service  for  upwards  of  25  years^  which  was 
pnxhiced  to  us,  and  which  (save  for  the  objection  hereinafter  men- 
tioned) was  admitted  to  be  a  certificate  duly  given  under  the  said 
Act,  and  to  refer  to  the  appellant 

The  respondents  contended  that  the  certificate,  though  "  sufficient 
evidence,"  was  not  conclusive;  and  tendered  evidence  to  the  effect 
that  the  services  of  the  appellant  during  the  said  period  had  not 
in  fact  been  diligent  and  faithful  service,  and  contended  that  the 
<:eitificate  related  to  the  period  of  service,  and  was  not  conclusive 
evidence,  and  that  the  acting  chief  constable  could  not  certify  as  to 
character,  which  appeared  from  the  police  records,  and  that  the 
Joint  Comniittee  were  entitled  to  exercise  their  discretion  as  to 
granting  or  withholding  a  pension  on  the  ground  oi  misconduct. 
The  appellant  contended  that  it  was  not  open  to  the  respondents 
to  contradict  the  certificate,  and  that  such  evidence  was  therefore 
^ii^<hnissible.  On  this  point  we  agreed  with  the  contention  of  the 
appellant,  and  refused  to  receive  evidence  as  to  the  character  of 
^  J^)peilant 

The  respondents  further  contended  that  upon  the  true  construc- 
^wn  of  the  Act  is  was  necessary  that  the  whole  period  of  service 
^  25  years  should  be  continuous  in  order  to  entitle  the  appellant 
^  2  pennon  in  respect  thereof.  The  appeUant  contended  ^at  the 
P^^  need  not  be  continuous,  and  further  contended  that,  even  so, 
^  certificate  of  approved  service,  once  given,  precluded  the  respon- 
dents from  raising  this  point 
Ve  considered  that  the  Act  required  that  the  whole  period  should 
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^^Q^  be  continuous,  and  inasmuch  as  the  certificate  showed  on  its  face 
Gftrimt^v.  thece  had  been  two  breaks  in  the  period  of  service,  we  accordingly 
iNiphamJoint      dismissed  the  application  of  the  appellant. 

The  questions  for  the  opinion  of  the  Court  are — (i)  whether  we 
were  right  in  dismissing  the  application  on  the  ground  stated;  and 
(2)  whether  we  were  right  in  rejecting  the  evidence  tendered  oo 
behalf  of  the  respondents. 

If  the  Court  should  be  of  opinion  in  the  aiiirmative  on  the  first 
question,  then  the  said  order  of  sessions  to  be  affirmed ;  if  the  Court 
is  of  opinion  in  the  n^ative  on  the  first  question  and  in  the  affirmative 
on  the  second  question,  the  order  of  the  quarter  sessions  is  to  be 
quashed,  and  an  order  made  that  the  appellant  is  entitled  to  the 
pension  he  claims.  If  the  Court  is  of  opinion  in  the  negative  on 
both  questions,  the  case  is  to  be  remitted  to  be  reheard. 
The  following  is  a  copy  of  the  certificate : — 

**  Durham   County  Constabulary. 
Return  of  approved  service. 
Chief  Constable's  Office,  Head  Quarters,   Durham, 

July  I,  1902. 
Return  of  service  of  Police  Constable  Thos.  P.  Garbutt,  No.  366, 
recommended  for  an  ordinary  pension. 

He  joined  the  Force         7  Sept,  I876^  Vrs.  D»ys. 

Police-constable  3rd  class  7  Sept,  1876  j 

„  „         2nd  class  I  Mar.,  1877  r  4    236 

„  „         I  St  class  I  Jan.,   1880 1 

Resigned 30  April,  188  ij 

Reinstated  police-constable,  2nd  class    ...  27  Aug.,  1881'j 
„  „  „         I st  class     ...     I  June,  1883 

Reduced  to  2nd  class       i  April,  1885  >  7     167 

Reinstated  I  st  class  i  Mar.,  1887  | 

Called  on  to  resign  9  Feb.,  1889J 

Reinstated  2nd  class  constable i  April,  1889^ 

„  ist  class        „  I  Sept,  1889 

Reduced  to  2nd  class     „  22  June,  1899 

Reinstated  I  st  class         „  i  May,  1901. 

Long  and  faithfiil  service  class     i  Mar.,  1897 

Approved  service  in  the  county  police 25      99 

Approved  service  in  other  police  force  or  forces  ...      —      — 

Total  approved  service         25      99 

I  certify  that  the  term  of  approved  service  entered  above  has  been 
diligent  and  faithful  service  within  the  meaning  of  section  4  of  the 
Police  Act,  1 890.  H.  Webster, 

Acting  Chief  Constable." 
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Pickersgill  and  Simey  for  the  appellant  Section  1 1  of  the  Police 
Act,  1890,  gives  an  appeal  to  quarter  sessions  in  case  of  forfeiture  Garbntt  v, 
or  lefusal  oi  pension  or  allowance,  and  confers  jurisdiction  upon  that  Duriiam  Joint 
court  The  main  question  is  whether  that  court  were  right  in  holding 
aft  they  did  that  the  appellant's  service  as  a  police  constable  must 
be  necessarily  continuous.  It  is  submitted  that  there  is  nothing  in 
the  Act  itself,  taken  as  a  whole,  which  supports  this  view.  Its 
taadency  is,  on  the  contrary,  in  favour  of  the  view  that  the  25  years' 
ai^uoved  service  need  not  be  continuous.  The  court  of  quarter 
sessions  had  in  the  present  case  no  right  or  power  to  take  into 
cooaderation  the  two  breaks  in  the  service  of  the  appellant  which 
had  admittedly  occurred,  and  so  deprive  him  of  his  pension  after 
an  approved  service  of  25  years  and  99  days,  as  appears  by  the 
certificate  of  the  acting  chief  constable.  Section  i  provides  that, 
"  Subject  to  the  provisions  of  this  Act,  every  constable — {a)  if  he  has 
completed  not  less  than  25  years'  approved  service,"  may  retire  and 
receive  a  pension  for  life.  There  is  no  suggestion  in  the  section  that 
this  25  years  may  not  be  made  up  of  different  periods  of  service; 
and  had  such  a  state  of  things  been  contemplated,  the  Legislature 
ivoald  have  added  the  word  "continuous,"  and  made  it  continuous 
approved  service  which  was  to  be  so  rewarded.  Section  30  (8) 
sopports  the  same  view. 

Shearman,  AT.C,  and  Meynell  for  the  respcmdents.  As  to  the 
appellant's  service  not  being  continuous  service,  subsections  (4)  and 
(5)  of  section  4  are  in  point,  for  these  contain  express  provisions  that 
a  police  constable  is  not  to  lose  the  benefit  of  his  earlier  or  subsequent 
service  if  he  be  transferred  to  another  force,  or,  being  a  member  of 
the  reserved  forces,  is  called  out  on  duty.  Unless  the  25  years' 
serrice  required  by  the  Act  was  intended  to  be  continuous,  there 
would  be  no  necessity  for  providing  for  such  breaks  in  it  upon  the 
constable  being  called  away  to  other  duty  or  foreign  service.  That 
this  was  the  intention  of  the  Legislature  is  conclusively  shown  by 
section  21,  which  provides  for  a  return  of  rateable  deductions  to 
a  constable  on  leaving  the  force  :  Walker  v.  Simpson,  1903,  A.  C.  208 ; 
72  L  J.  P.  C.  58. 

Cur,  adv.  vult. 

Lord  Alvsrstone  C.J.  This  case  is  not  free  from  difficulty,  and 
I  certainly  think  it  is  very  desirable  that  the  matter  should  be  put 
beyond  all  question  by  some  amending  Act,  or  by  some  regulation, 
if  such  can  be  made,  which  would  produce  that  result  I  am, 
however,  of  opinion  that  upon  the  construction  of  the  Act  the  service 
lefened  to  must  be  continuous  service.     In  this   case  there  seem 
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^^^^  to  be  peculiar  difficulties  that  do  not  always  arise.  There  is  no 
Osrbntt  r.  order  c^  the  police  authority  under  subsection  (i)  of  section  4.  I  do 
Oo*^***^^"^*  not  say  there  was  none  in  this  case — ^but  none  has  been  produced 
before  us.  The  document  before  us  is  the  certificate  signed  by  the 
chief  officer  of  the  police  force  under  subsection  (2)  of  section  4, 
and  I  have^  no  doubt  that  that  is  intended  to  be  sufficient  evidence 
as  to  the  period  of  the  constable's  approved  service  in  any  particular 
force.  But  that  does  not  touch  the  question  we  are  dealing  with, 
and  whether  or  not  that  certificate  can  be  gone  behind  is  a  matter 
imnecessary  for  us  to  consider.  I  should  have  thought  it  would 
require  a  very  strong  case  to  go  behind  it,  but  be  that  as  it  may, 
I  only  desire  to  point  out  that  we  are  not  dealing  here  with  the  order 
of  the  local  authority' — the  standing  committee  of  the  quarter  sessions 
and  the  county  council — made  under  subsection  (i)  of  section  4. 
Therefore,  the  case  before  us  is  this:  There  is  the  certificate  under 
subsection  (2),  which  shows  25  years  and  99  days'  service  made  up 
of  three  periods — there  was  a  break  of  four  months  in  1881,  when  the 
constable  resigned.  He  then  became  a  second-class  constable,  and 
was  afterwards  reinstated  as  a  first-class  constable.  Mr.  Pickersgill 
has  said  that  he  resigned  of  his  own  free  will,  and  was  not  dismissed. 
I  will  take  it  that  it  was  so.  But  if  so,  it  rather  makes  clear,  upon 
what  I  think  is  the  real  construction  of  this  certificate,  that  he 
re-engaged  himself.  Then  he  was  called  upon  to  resign  in  February, 
1 880,  and  he  was  reinstated  as  a  second-class  constable  in  April, 
1889.  In  other  words,  there  are  two  breaks  in  his  service  up  till 
then,  and  I  think  it  must  be  taken  that  either  he  was  called  upon 
to  resign  or  that  he  did  resign.  Therefore,  what  we  have  to  consider 
is,  whether  "  approved  service  "  in  this  Act  means  continuous  service, 
or  service  that  may  be  interrupted  by  breaks.  It  seems  to  me  that 
the  words,  taken  by  themselves,  do  not  in  any  way  indicate  that  the 
service  might  not  be  made  up  of  several  periods;  and  Walker  v. 
Simpsotty  1903,  A.  C.  208;  72  L.  J.  P.  C.  58,  shows  that  under  certain 
circumstances  service  of  a  certain  time  may  be  made  up  of  broken 
periods.  But  what  we  have  to  consider  is  what  was  meant  in  this 
Act,  and,  although  I  do  not  come  to  the  conclusion  without  doubt, 
I  think  there  are  certain  clauses  which  show  that  the  service  must 
have  been  intended  to  be  continuous  service,  as  otherwise  the  clauses 
would  be  absolutely  unnecessary.  The  first  section  speaks  in 
clause  {a)  of  a  constable's  completing  not  less  than  25  years' 
approved  service,  and  in  clause  {b)  of  his  completing  15  years' 
approved  service.  This  of  itself  does  not  to  my  mind  decide  the 
case,  but  it  rather  points,  I  think,  in  the  direction  of  the  period  b«ng 
completed  as  a  continuous  period,  though  of  course  that  might  be 
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irery  easily  rebutted.     Therefore,  we  have  to  see  what  light  is  thrown        ^^^^ 
upon  it  by  the  other  provisions.  Garbutt  v. 

The  first  important  provision  is  in  subsection  (i)  of  section  4:  Jwham  Joint 

„_-  ,  *-  11*,  ^\.        .  ,1,   /      OonUQltt66b 

"The  service  of  a  constable  for  the  ptuposes  of  this  Act  shall  be 
subject  to  such  deductions  in  respect  of  sickness,  misconduct,  or 
neglect  of  duty  as  may  be  made  therefrom  in  pursuance  of  the 
regulations  of  the  force  to  which  the  constable  belongs;  and  the 
expression  '  approved  service '  shall  for  the  purposes  of  this  Act  mean 
such  service  as  may  after  such  deductions  as  aforesaid  (if  any)  be 
certified  under  the  order  of  the  police  authority  to  have  been  diligent 
and  faithful  service.''  Again,  I  think,  to  a  certain  extent,  that  pro- 
nsion  rather  supports  the  view  that  continuous  service  is  contem- 
plated, because  it  speaks  of  deductions  in  respect  of  sickness,  mis- 
conduct, or  neglect  of  duty,  which  would  refer  to  the  period  when 
a  man  was,  so  to  speak,  serving;  but  it  is  not  conclusive,  because 
it  is  quite  possible  to  apply  those  words  to  the  several  periods  of 
service  and  to  make  a  deduction  for  each  period,  and  then  take  the 
sum  total  of  the  various  periods.  So  that  again  we  have  an  enactment 
wUch  is  not  conclusive,  but  which,  I  think,  favours  the  view  that 
the  service  must  be  continuous.  Subsection  (4)  of  section  4,  which 
relates  to  the  constable  shifting  from  one  force  to  another,  and  which 
was  relied  on  by  Mr.  Shearman,  does  not,  I  think,  touch  the  question 
at  all.  It  was  necessary  to  entitle  a  constable  to  count  service  in  one 
force  as  being  service  in  another.  But  subsection  (5)  is  entirely 
diflferent  If  all  periods  are  to  be  added  together,  why  should  it  be 
necessary  to  provide  by  subsection  (5)  that  where  a  constable 
bdwiging,  with  the  knowledge  of  the  police  authority,  to  the  army 
reserve,  is  called  out  for  training  or  for  permanent  service,  he  shall 
be  entitled,  on  returning  to  the  police  force  after  the  end  of  such 
training  or  service,  to  reckon  any  approved  service  he  was  entitled  to 
reckon  at  the  commencement  thereof.  If  ever  there  were  a  case  in 
which  a  break  ought  not  to  make  any  difference,  and  where  the 
constable  ought  to  be  entitled  to  add  together  the  pieces  of  service 
which  he  has  performed,  we  should  have  thought  that  that  would 
be  the  case;  and  yet  it  has  to  be  provided  for  by  express  enactment. 
Coming  to  section  5,  which  deals  with  incapacity  for  duty  during 
the  service,  we  find  a  provision,  which  again  I  think  is  absolutely 
unnecessary  if  all  periods  of  service  may  be  added  together.  The 
5th  subsection  of  that  section  is  as  follows :  "  Where  a  constable  so 
serves  again,  the  provisions  of  this  Act  as  to  retirement  and  pensions, 
allowances,  and  gratuities  shall  apply  as  if  he  had  not  previously 
retired,  save  that,  except  in  the  case  of  pensions  for  non-accidental 
injuries  received  in  the  execution  of  duty,  he  shall  not  reckon  as 
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approved  service  the  time  which  elapsed  between  his  farmer  retire- 
ment and  the  commencement  of  his  service  again."  That,  again,  is 
a  case  in  which  the  break  is  specially  provided  for  by  allowing  the 
provisions  to  apply  as  though  the  constable  had  not  previously  retired. 

I  think  it  is  a  strong  thing  to  say,  in  the  face  of  these  two  pro- 
visions, that  if  a  man  chooses  to  absent  himself  from  the  force  for 
however  long  a  period  or  fw  whatever  purpose  he  likes,  he  can  claim 
that  the  25  years'  service  can  be  made  up  of  broken  periods.  There 
was  one  more  section  to  which  our  attention  was  drawn  which  shows 
what  the  scheme  of  the  Act  was.  Section  21  refers  to  a  constable 
being  retired  without  getting  a  pension,  and  enacts  that  "  if  a  con- 
stable not  having  been  dismissed  leaves  a  police  force  without  a 
pension  or  gratuity,  the  police  authority  may,  if  it  seems  to  them 
just,  pay  him  the  whole  or  part  of  the  rateable  deductions  which  have 
been  made  from  his  pay.  .  .  ."  Again,  that  is  not  conclusive, 
because  it  may  be  said  that  if  the  constable  does  not  claim  any  repay- 
ment of  the  deductions,  he  ought  to  be  allowed  when  he  goes  into 
service  at  the  later  period  to  add  the  periods  together.  I  agree  that 
that  is  not  conclusive,  but  it  seems  to  me  to  support  the  view  that 
the  Legislature  was  dealing  with  continuous  service,  and  was  therefore 
providing  for  a  constable  going  out  of  the  service  before  the  time 
he  was  in  a  position  to  claim  a  pension. 

For  these  reasons  I  think  the  decision  of  the  quarter  sessions  was 
right,  and  that  the  appeal  should  be  dismissed. 

Lawrance  J.  I  am  of  the  same  opinion.  It  is,  I  think,  impos- 
sible to  say,  reading  these  sections,  that  they  are  consistent  with  the 
argument  that  any  number  of  periods  of  service  may  be  added 
together  for  the  purpose  of  ensuring  the  pension.  It  is  an  instance, 
among  very  numerous  instances  in  Acts  of  Parliament^  where  by  the 
insertion  of  one  word  the  framers  of  the  Act  might  have  made  thwr 
meaning  perfectly  clear,  and  have  not  done  so;  so  that,  in  order  to 
see  what  the  meaning  of  the  Act  is,  it  is  necessary  to  look  through 
the  whde  of  the  sections  to  see  whether  service  is  to  be  a  con- 
tinuous service  or  not.  If  the  framers  of  the  Act  had  used  the  words 
"  continuous  service,"  there  would  have  been  no  difficulty  whatever. 

Kennedy  J.  I  think  it  is  certainly  strange  and  very  unfortunate 
that  the  Legislature  in  passing  this  important  Act  has  left  to  the 
administrators  of  the  Act  or  to  those  who  have  to  deal  with  it  judi- 
cially to  infer  indirectly  from  scattered  sections  that  which  is  obviously 
a  most  important  part  of  the  scheme,  namely,  whether  the  right  to 
pensions  depends  upon  continuous  and  imintemipted  service,  or 
whether  the  service  may  be  made  up  of  various  tenns  of  service  with 
interruptions  or  breaks  between.     I  am  afraid  that  I  fed  a  good  deal 
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more  doubt  than  my  Lord  and  my  brother  Lawrance  do  as  to  the        ^^^^ 
right  inference  to  be  drawn  from  these  sections.     I  hope  that  it  is  Qarbntt  v. 
not  unreasonable  in  construing  an  Act  of  this  kind,  where  we  are  P^^^^Sj*"^* 
admittedly  driven   to   an  interpretation    on    an   important    point   by 
inference  from  various  sections  up  and  down  the  Act,  to  say  that 
it  is  not  absent  from  my  mind  that  the  decision,  from  which  I  am 
not  going  to  dissent,  certainly  cannot  tend  to  enhance  the  popularity 
of  this  service,  which  is  of  the  highest  importance  to  the  community. 
I  approach  the  Act  with  a  feeling  that  certainly  if  a  man  has  served 
creditably  and  with  merit  for  25  years  to  earn  a  pension,  he  ought 
to  get  it.     There  may  be  cases  in  which — as  to  the  merits  of  the 
presoit  case  I  can  say  nothing  one  way  or  the  other — an  officer  who 
for  a  short  time  may  have  left  his  force  and  has  been  invited  by  his 
superior  officer  to  return  to  it  would  be,  I  think,  hardly  treated  in 
the  (pinion  <A  many,  if  the  10  years  or  so  that  he  had  first  faithfully 
sensed  should  not  form  part  of  the  consideration  in  the  pension  which 
the  Act  allows.     I  feel  rather  pressed  also  by  this :  that  I  think  that 
the  \iew  which  should  be  taken  is  the  view  which  I  understand  Lord 
Macnaghten   to  have  given   his   high   authority   to   in   the  case   of 
Walker  v.  Simpson^  1903,  A.  C.  208;  72  L.  J.  P.  C.  58,  namely,  that 
prima  facie,  if  a  constable  serve  25  years,  he  should  be  entitled  to  a 
pension.     It  was  for  those  who  say  that  such  service  must  be  con- 
unuous  to  have  inserted  a  word  which  should  convey  that,  and  it 
would  have  been  simple  to  have  said,  as  my  brother  Lawrance  has 
pointed  out,  "  continuous  service."     But  it  is  conceded  that  in  order 
to  construe  an  Act  of  Parliament  of  this  kind  rightly  the  whole  Act 
must  be  looked  at     If  I  find  distinct  provisions  which  certainly  I 
am  not  capable  of  explaining  except  upon  the  basis  that  those  who 
framed  the.  Act  had  in  view  continuous  service,  I  am  not  prepared 
to  dissent  from  the  view  that  the  inference  from  those  sections  is 
so  strong  that  the  judgment  of  the  court  below  must  be  upheld.     And 
I  entirely  agree  with  my  Lord  that  it  is  very  difficult,  after  reading 
subsection  (5)  of  section  5  or  subsections  (4)  and  (5)  of  section  4, 
to  see  why,  if  the  basis  of  the  Act  were  that  the  service  need  not  be 
continuous,  provisions  should  be  inserted  providing  for  the  treatment 
as  continuous   service  of  service  with  certain  specified  breaks.     I 
am  not  prepared  to  dissent  from  the  judgment  which  has  been  pro- 
nounced by  my  Lord  and  my  brother  Lawrance. 

Appeal  dismissed. 
Solicitors  for  the  appellant — Bell,  Brodrick,  and  Gray,  for  Geipei, 
West  Hartlepool. 
Solicitors  for  the  respondents — Simey,  Son,  and  Iliffe,  Sunderland. 
Rtported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Jan.  14, 15,  BRINCKMAN  v.  MATLEY. 

'      *  Fopeshope— Private  owner— Rl^rht  of  publio  to  bathe. 

By  the  common  law  all  the  King's  subjects  have  in  general  a  right 
of  passage  over  the  sea  with  vessels  for  the  purpose  of  navigation^ 
and  have,  prim^  facie,  a  common  ^fishery  there.  They  have  the 
same  rights  over  that  portion  of  the  sea  which  lies  over  the  foreshore 
at  the  times  when  the  foreshore  is  covered  with  water.  When  the 
sea  recedes  and  the  foreshore  becomes  dry  there  is  no  general  common 
law  right  in  the  public  to  pass  over  the  foreshore.  There  are  certain 
limited  rights  of  passage  over  the  foreshore  when  dry,  e.g.,  to  cross 
the  same  in  case  of  peril  or  necessity,  but  the  fact  that  such  limited 
rights  exist  goes  far  to  show  that  there  cannot  be  a  general  right 

The  plaintiff  C.  was  the  lord  of  the  manor  of  Minster,  and  at  the 
trial  of  the  action  established  that  the  foreshore  in  Joss  Bay  was  part 
and  parcel  of  the  manor.  The  defendant  claimed  a  common  law 
right  to  go  upon  the  foreshore  at  Joss  Bay,  to  pass  and  re-pass 
thereon  at  will,  arid,  further,  being  there,  to  bathe  in  the  sea. 

Held,  that  there  7vas  no  such  common  law  right, 

Blundell  v.  Catterall  (182 1)  5  B.  &  Aid.  2M  followed. 

Action  with  witnesses. 

The  plaintifiF,  the  Marquis  Conyngham,  and  the  plaintiffs,  Sir 
Theodore  Henry  Brinckman  and  the  Hon.  Arthur  William  de  Moleyns, 
as  trustees  for  him,  were  the  owners  of  the  manor  of  Minster,  in 
the  Isle  of  Thanet,  and  of  the  foreshore  lying  between  the  ordinary 
high-water  mark  and  the  ordinary  low-water  mark  of  the  sea  at  a 
bay  called  Joss  Bay,  the  place  at  which  rights  were  claimed  by 
the  defendant  in  the  present  action.  These  plaintiffs  were  until 
recently  the  owners  of  a  much  larger  extent  of  the  foreshore,  but 
had  sold  that  which  lay  between  Hackemdown  Point  (near  the  Nortb 
Foreland)  and  Margate  on  the  one  side,  and  that  which  lay  between 
Broadstairs  and  Ramsgate  on  the  other,  remaining  owners  of  all  that 
which  lay  between  Hackemdown  Point  and  Broadstairs.  In  this 
last-mentioned  length  of  foreshore  lay  the  small  bay  or  curvature 
of  the  coast  called  Joss  Bay,  the  scene  of  the  disputes  in  the  action. 

The  title  of  the  plaintiffs  above  named  to  the  foreshore  was 
derived  under  a  grant  by  the  King  in  the  ninth  year  of  James  I., 
whereby  he  granted  the  Manor  of  Minster  and  all  lands  theretofore 
overflown  with  the  water  of  the  sea  which  had  been  gained  from 
the  sea  and  reduced  to  dr}'  ground,  and  lands  there  overflown  with 
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the  water  of  the  sea  which  should  thereafter  be  gained  and  ld<>^ 
be  reduced  to  dry  ground,  abutting  on  the  Manor,  and  lands  Brinckman  v, 
subject  to  the  inundation  of  the  sea  between  the  flowing  and  Ifi&tley. 
ebbing  of  the  sea.  In  the  court  rolls  of  the  manor  were  to  be  found, 
for  at  least  150  years  last  past,  entries  of  payments  made  upon  the 
footing  that  the  ownership  of  the  foreshore  was  in  the  plaintiffs' 
predecessors  in  title.  There  were  entries  from  1756  onwards  in 
respect  of  fines  for  the  groundage  of  vessels  on  the  foreshore,  and 
of  sums  paid  for  permission  to  gather  seaweed  and  sand  in  the  manor 
between  high  and  low  water,  and  of  payments  made  for  trespass  to 
gather  flints,  and  for  trespass  in  working  part  of  the  cargo  of  a  vessel 
and  going  with  carts  for  that  purpose,  and  for  trespass  to  get  sea- 
weed. There  were  also  accounts  of  payments  made  to  the  Lord  of 
the  Manor  for  wreckage  taken  up  on  the  foreshore.  In  later  times, 
after  the  Board  of  Trade  became  entitled  to  collect  wreckage,  there 
were  accounts  rendered  by  the  Board  of  Trade,  and  payments  made 
by  them  to  the  lord  for  proceeds  of  sale  of  wreck  taken  up  on  the 
foreshore.  In  1889  there  were  two  cases  in  which  Stirling  J.  granted 
injunctions  at  the  suit  of  the  plaintiffs  to  restrain  persons  from  digging 
and  getting  sand,  shingle,  stone,  or  beach  from  the  foreshore.  In 
brief,  the  foreshore  was,  as  the  Court  found,  plainly  jMx>ved  to  be 
the  property  of  the  plaintiffs  above  named  as  private  owners. 

The  other  plaintiff,  Frederick  William  Turner,  under  a  deed  dated 
February  9,  1903,  executed  by  the  steward  of  the  Manor,  had  ob- 
tained liberty  to  enter  on  a  portion  of  the  foreshore,  including  Joss 
Bay,  for  the  purpose  of  placing  bathing  machines,  tents,  and  pay- 
boxes on  the  shore,  and  in  July,  1903,  he  was  exercising  his  rights 
under  that  deed. 

The  defendant  was  the  headmaster  of  St.  Saviour's  Elementary 
Schod,  Poplar,  in  the  county  of  Middlesex.  In  July,  1903,  he 
brought  some  200  boys  belonging  to  his  school  down  to  a  camp 
situate  on  the  cliffs  immediately  adjoining  Joss  Bay,  and  on  land 
belonging  to  Alfred  Harmsworth,  the  land  being  customary  freehold 
held  by  Harmsworth  of  the  Manor  at  a  quit  rent,  he  being  admitted 
tenant  on  the  court  rolls  and  paying  the  quit  rent.  The  defendant 
pitched  his  camp  with  the  permission  of  Harmsworth,  who,  "  for  the 
best  motives,  no  doubt,"  as  his  Lordship  said,  allowed  the  master  and 
the  boys  to  come  down  for  a  summer  holiday  and  occupy  his  land  for 
the  time  being. 

In  July,  1903,  the  attention  of  the  steward  of  the  Manor  was  called 
to  the  fact  that  these  boys  were  bathing  in  Joss  Bay.  On  July  25 
the  steward  wrote  a  letter  to  the  defendant  bo  the  effect  that,  as  a 
matter  of  right,  they  were  not  entitled  so  to  do,  adding  that  in  tihe 
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^00^  event  of  the  defendant  considering  the  bathing  beneficial  to  the 
Brinckmaa  v>  boys  under  his  charge  he  would  be  prepared  to  make  arrangements 
M»tl«y.  ^th  him.     The  defendant,  by  his  reply,  did  not  accept  that  ofiFer, 

but  said  that  the  boys  did  no  harm,  and  added  that,  if  the  steward 
wished  to  raise  the  question  of  the  right  of  the  boys  to  bathe  in  Joss 
Bay,  he  must  refer  him  to  Harmsworth's  solicitors,  Messrs.  Lewis 
and  Lewis.  The  defendant  thus  setting  up  a  claim  c^  right,  the 
writ  in  the  action  was  issued  on  July  28,  1903. 

The  following  further  facts  were  referred  to  in  his  lordship's 
judgment : — 

(a)  Joss  Bay  was  approached  from  the  land  down  a  cutting  (made 
through  the  cliffs,  which  were  here  about  20  feet  high)  which  was 
called  Joss  Gap.  In  Joss  Gap,  between  the  sides  of  the  cutting  and  at 
a  short  distance  above  the  upper  limit  of  the  foreshore,  which  was 
here  practically  at  the  foot  of  the  clifiF,  there  had  stood  for  many 
years — as  long  as  the  recollection  of  any  of  the  witnesses — either  a 
bar  between  two  posts  or  a  single  post  in  the  middle  oi  the  roadway 
which  could  be  let  down  at  will  so  as  to  allow  a  cart  to  pass.  This 
post,  and  the  bar  which  succeeded  it,  was  locked,  and  the  holder  of 
the  key  and  no  one  else  could  go  down  Joss  Gap  with  carts.  The 
key  of  that  bar  was  held,  and  the  bar  was  repaired,  by  the  successive 
owners  of  Joss  Farm,  Harmsworth  and  his  predecessors  in  title.  Only 
he  and  the  persons  to  whom  he  might  allow  the  use  of  the  key  could 
get  down  Joss  Gap  with  carts.  There  was,  however,  no  physical 
obstacle  to  prevent  anyone  on  foot  passing  down,  either  by  stooping 
under  the  bar  or  by  passing  between  the  posts  and  the  clifif,  if,  as  was 
sometimes  the  case,  there  was  sufficient  room  there.  The  result  was 
that  it  was  physically  possible  for  perscms  on  foot,  without  substantial 
obstruction,  to  pass  down  Joss  Gap  and  thus  reach  the  foreshore. 
This  had  been  the  case  for  a  great  many  years. 

ip)  For  many  years,  down  to  about  15  years  ago,  there  were  some 
fishing  boats  at  Joss  Bay — ^some  four  or  five  of  them.  A  few  fisher- 
men, who  lived  in  Reading  Street,  an  adjoining  hamlet,  owned  these 
boats,  and  used  to  go  down  and  launch  and  draw  up  their  boats  therei 

(c)  The  Lord  of  the  Manor  from  time  to  time  granted  leases  of  the 
right  to  get  seaweed,  and  many,  at  any  rate,  of  the  carts  to  which 
the  defendant's  evidence  referred,  were  carts  of  the  lessees  or  of 
persons  who  went  for  them  or  by  their  authority.  If  there  were  any 
carts  not  included  in  that  category  (which  was  not  plain  upon  the 
evidence),  they  did  not  in  any  case  go  adversely  to  the  lord  and  under 
claim  c^  right  so  to  do.  The  accumulation  of  the  seaweed  on  the 
foreshore  was  at  times  a  nuisance,  and  it  was  an  advantage  to  get  rid 
of  it     At  most  (as  his  lordship  found)  the  evidence  came  to  this — 
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that  soinetimes  unauthorised  persons  went,  perhaps,  to  collect  sea-        *^^^ 
weed,  and  nobody  interfered  with  them.  Brinokman  v. 

The  plaintiffs,  by  their  statement  of  claim,  claimed  (i)  a  declara-  Mattoy. 
tion  as  to  their  right  to  the  foreshore,  and  (2)  "an  injunction  to 
restrain  the  defendant,  his  servants,  agents,  and  workmen  from 
bathing  from  the  said  foreshore  or  from  any  part  thereof,  and  from 
wrongfully  entering  upon  the  said  foreshore  or  any  part  thereof  for 
that  purpose." 

Astbury,  K.C.,  and  L.  Mossop  for  the  plaintiffs.  The  evidence 
of  the  steward  and  the  deeds  and  documents  relating  to  the  Manor 
prove  that  the  foreshore  in  question  forms  part  of  the  Manor.  The 
onus  is  therefore  on  the  defendant  to  show  that  the  public  have 
acquired  any  rights  over  it. 

Buckfnasier,  K.Cy  and  W.  R.  Sheldon  for  the  defendant.  The 
question  is  whether  the  plaintiffs  have  a  right  to  prevent  bathing 
from  the  foreshore.  The  defendant  bases  his  claim  to  bathe  from 
the  foreshore  on  three  grounds.  First,  that  there  is  a  common  law 
right  in  all  the  subjects  of  the  Crown  to  use  the  foreshore  for  the 
purpose  of  bathing.  In  Blundell  v.  Cotter  all  (1821)  5  B.  &  Aid.  268, 
no  doubt  the  contrary'  was  decided.  But  that  case  is  distinguishable 
upon  the  ground  that  there  the  Lord  of  the  Manor  had  an  exclusive 
right  of  fishery.  Here  the  plaintiffs  have  not  shown  that  they  have 
any  such  exclusive  right 

Secondly,  Harmsworth,  the  owner  of  Joss  Gap,  is  entitled  either 
at  common  law  or  by  statute  to  a  prescriptive  right  to  enter  upon  the 
foreshore  from  Joss  Farm  and  in  connection  therewith  to  use  the 
foreshore  for  the  purpose  of  bathing  from.  A  right  to  enter  upon 
a  foreshore  carries  with  it  a  right  to  bathe  from  it.  There  is  no 
conunon  law  right  to  bathe  in  a  river,  but  it  is  otherwise  in  the  case 
of  the  sea. 

[Buckley  J.  You  cannot  prescribe  for  a  right  to  wander  at  will. 
The  right,  if  it  exists,  must  be  one  to  go  from  a  point  to  a  point  or  to 
use  the  foreshore  for  a  purpose.] 

The  defendant  here  claims  a  prescriptive  right  to  enter  upon  the 
foreshore. 

[Buckley  J.  I  do  not  appreciate  a  prescriptive  right  to  enter 
upon  a  foreshore.] 

If  the  defendant  can  show  that  he  has  a  prescriptive  right  to  get 
to  the  sea  then  he  can  bathe  in  it.  In  Mace  v.  Philcox  (1864) 
15  C.  B.  (N.  S.)  600,  611 ;  33  L.  J.  C.  P.  124,  there  is  a  dictum  of 
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^^0**        Erie  CJ.  that  "  if  you  can  lawfully  get  to  the  seashore,  I  apprehend 
Brinckman  v.     you  may  lawfully  bathe  there." 

*^'  [Buckley  J.     I  think  that  the  Chief  Justice  was  there  referring 

to  the  foreshore  where  the  water  begins.] 

[The  point  as  to  prescription  was  subsequently  given  up  by  the 
defendant,  as  it  was  proved  that  Harmsworth  had  been  entered  upon 
the  court  rolls  of  the  Manor  as  a  tenant,  and  had  paid  quit  rent] 

It  is  sufficient  for  the  defendant  to  prove  a  dedication  of  the  fore- 
shore to  the  publia  If  he  succeeds  in  this,  then,  having  a  right  to 
enter  upon  the  foreshore  for  a  lawful  purpose,  he  is  entitled  when 
there  to  bathe  from  it. 

[Buckley  J.     Dedication  is  always  a  question  of  intention.] 

In  Llandudno  Urban  District  Council  v.  WoodSy  1899,  2  Ch.  705-, 
68,  L.  J.  Ch.  623,  Cozens  Hardy  J.  followed  Blundell  v.  Catterall 
(1821)  5  B.  &  Aid.  268,  with  regret. 

Thirdly,  the  defendant  bases  his  claim  on  a  right  by  custom  for 
the  inhabitants  of  St.  Peter's  to  resort  to  the  foreshore  and  to  bathe 
from  it  Such  a  right  may  extend  to  include  temporary  inhabitants. 
Whether  it  does  so  or  not  is  a  question  to  be  determined  upon  tiie 
evidence. 

Astbury,  K.C.y  and  L.  Mossop  for  the  plaintiffs.  The  defendant 
is  not  entitled  to  the  right  he  claims.  Assuming  that  the  foreshore 
is  a  highway,  it  is  so  only  for  certain  purposes. 

[Buckley  J.  What  do  you  say  Blundell  v.  Catterall  (1821) 
5  B.  &  Aid.  268,  decides  ?] 

That  case  decides  that  even  where  there  is  a  highway  along  the 
foreshore,  so  that  persons  may  be  lawfully  upon  the  foreshore,  there 
is  no  right  in  the  public  to  bathe  from  it  One  of  the  difficulties  in 
that  case  is  that  the  judges  there  were  only  dealing  with  the  question 
of  the  right  to  cross  the  foreshore  belonging  to  a  private  owner  for 
the  purpose  of  bathing.  They  did  not  discuss  the  right  of  passage 
over  it  for  other  purposes. 

[Buckley  J.  It  is  a  right  of  passage  that  they  axe  discussing 
throughout] 

The  Court  is  reluctant  to  hold  that  a  right  has  been  acquired 
merely  because  an  owner  has  indulgently  permitted  persons  to  enjoy 
his  property:  Chamber  Colliery  Co.  v.  Hopwood  (1886)  52  Ch.  D. 
549»  559;  55  L-  J-  Ch.  859. 

Access  to  a  foreshore  cannot  be  claimed  by  prescription.  A  number 
of  persons  not  claiming  in  respect  of  a  dominant  tenement  cannot 
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prescribe.    There  must  be  a  dedication  to  the  public  or  nothing,  and        ^^^^ 
there  is  here  no  sufficient  evidence  of  any  such  dedication.     The  Brineknuai  v. 
mere  use  by  persons  of  tracks  in  a  wood  where  they  are  free  to  wander  M»*l«y' 
about  as  they  please  is  not  necessarily  enough  to  show  a  dedication 
of  such  tracks  to  the  public :  Schwinge  v.  Dowell  (1862)  2  F.  &  F.  845  3 
Ckapnum  v.  Cripps  (1862)  2  F.  &  F.  864. 

[Buckley  J.  referred  to  the  observations  of  Bowen  L.J.  in  Blount 
V.  Layard  (1888)  1891,  2  Ch.  at  p.  691,  n.] 

Mere  user  by  the  public  of  an  open  space  is  not  sufficient  evidence 
of  the  intention  of  the  owner  to  dedicate  the  surface  to  the  public : 
Maddock  V.  Wallasey  Local  Board  (1886)  55  L.  J.  Q.  B.  267 ;  and 
see  "  Pratt  on  Highways  "  (14th  ed.),  p.  32. 

As  regards  Joss  Gap,  there  has  always  been  a  bar  across  it.  This 
bar  has  been  kept  locked  and  the  key  held  by  the  tenant  of  Joss 
Farm.  The  owner  of  Joss  Farm  is  tenant  of  the  Manor.  A  tenant 
cannot  prescribe  against  his  lord. 

Further,  there  cannot  be  a  dedication  to  the  public  of  a  right  of 
way  unless  there  are  definite  termini.  The  bar  across  Joss  Gap  is 
not  at  the  junction  of  Joss  Farm  and  the  foreshore,  but  wholly  on 
the  former. 

A  right  of  access  to  private  property  cannot  be  acquired  unless  it 
be  shown  that  the  person  claiming  it  is  entitled  to  exercise  some 
right  on  the  property  when  he  has  obtained  access  to  it. 

There  cannot  be  an  easement  in  gross.  There  must  be  a  dominant 
and  a  servient  tenement:  Dovaston  v.  Fayne  (1795)  2  H.  Bl.  527; 
2  Sm.  L.  C.  (nth  ed.),  p.  160;  and  "  Gale  on  Easements  "  (7th  ed.), 
p.  12. 

Cur.  adv.  vult. 

Jan.  23.  Buckley  J.  The  question  in  this  action  is  whether  the 
public  are  entitled  to  bathe  in  the  sea  from  the  foreshore  near  Broad- 
stairs,  in  Kent.  [His  Lordship  then  stated  the  facts  down  to  the  issue 
of  the  writ,  observing  that  the  plaintiffs'  title  to  the  foreshore  as 
private  owners  was  clearly  proved.  He  continued  : — '\  The  question 
I  have  to  try  is  simply  whether  the  defendant  and  his  boys  are  as  of 
right  entitled  to  go  on  the  foreshore  at  Joss  Bay,  which  is  the  private 
property  of  the  plaintiffs,  and  bathe  in  the  sea. 

The  defendant  contends  that  that  which  he  is  doing  is  justified 
by  a  common  law  right,  which  he  says  exists,  to  do  the  acts  com- 
plained of.  The  proposition  is  put  in  two  ways : — ^First,  that  there 
is  a  common  law  right  to  go  upon  the  foreshore,  to  pass  and  repass 
there  at  ^11,  and,  ftuther,  being  there,  to  bathe  in  the  sea;  and, 
secondly,  supposing  there  is  not  this  common  law  right  to  go  upcHi 
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the  foreshore  and  pass  and  repass  thereon  at  will,  that  if  the  defendant 
iiriiiAmftii  y  shows,  as  he  says  he  does,  that  he  has  in  some  way  a  right  of  access, 
M&tley.  then,  being  there  in  exercise  of  such  right  of  access,  he  and  his  boys 

are  entitled  to  bathe.     I  deal  with  these  two  in  order. 

As  to  the  first,  no  facts  are  wanted  beyond  that  which  I  have  stated 
— that  this  foreshore  is  the  private  property  of  the  plaintiffs.  The 
defendant  contends  that  he  has  a  common  law  right  to  go  upon  this 
land,  being  private  property  of  the  plaintiffs,  and  to  bathe  therefrom, 
because  it  is  the  foreshore.  I  propose  to  state  what  I  understand 
to  be  the  law  as  to  the  right  of  a  member  of  the  public  to  go  on  the 
foreshore  of  a  private  owner.  By  the  common  law  all  the  Kingfs 
subjects  have  in  general  a  right  of  passage  over  the  sea  with  vessds 
for  the  purposes  of  navigation,  and  have,  prima  facie,  a  commcHi  of 
fishery  diere,  and  they  have  the  same  rights  over  that  portion  of  the 
sea  which  lies  over  the  foreshore  at  the  times  when  the  foreshore  is 
covered  with  water.  But  when  the  sea  recedes,  and  the  foreshore 
becomes  dr>',  there  is  not,  as  I  understand  the  law,  any  general  common 
law  right  in  the  public  to  pass  over  the  foreshore.  There  are  certain 
limited  rights,  and  the  fact  that  such  limited  rights  exist  goes  to  show 
that  there  cannot  be  a  general  right  For  purposes  of  navigation 
there  exists  a  common  law  right  to  cross  the  foreshore  in  case  of 
peril  or  necessity.  For  the  purpose  of  exercising  the  right  of  fishing 
it  may  be  that  tiiere  is — I  do  not  say  that  there  is — a  right  to  cross 
the  foreshore  in  order  to  launch  a  boat.  In  Brooke's  Abridgment* 
Tit.  Customs,  pi.  46,  aJl  the  judges  agreed  "that  fishermen  may 
justify  going  on  the  land  adjoining  the  sea  to  fish  in  the  sea,  for  this 
is  for  the  good  of  the  Commonwealth,  affording  sustenance  to  many 
persons,  and  is  the  common  law."*  The  right  of  navigation,  it  has 
been  said,  is  for  the  general  benefit  of  all  the  kingdom,  and  the  right 
of  fishing  tends  to  the  sustenance  and  beneficial  enjoyment  of  indi- 
viduals, and  for  these  purposes  it  would  seem  that  there  are  special 
rights  to  cross  the  foreshore.  But  it  does  not  follow,  and  I  think  is 
not  the  law,  that  the  public  have  the  right  to  go  upon  or  to  cross  the 
foreshore  for  all  purposes.  If  there  be  such  a  general  right  by 
common  law  it  must  exist  on  every  part  of  the  foreshore;  and  die 
result  would  be  that  the  erection  of  buildings,  wharves,  and  quays 
so  as  to  reach  the  water,  the  reclamation  of  additional  land  from  the 
sea  and  its  conversion  to  pasturage  and  tillage,  the  erection  of  stakes 
for  nets  upon  the  foreshore,  and  the  digging  of  sand  or  stones  which 
might  leave  dangerous  openings  in  the  foreshore,  would  all  be  indictr 

*  The  quotation,  which  is  a  free  translation  of  the  passage  in  Brooke's  Abridg- 
ment referred  to,  seems  to  be  taken  from  the  judgment  of  Best  J.  in  Blundell^- 
Catterail {i%2i)  5  B.  k  Aid.  268,  at  p.  2S4. 
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able  as  being  interferences  with  a  right  of  highway  over  the  foreshore.  ^^^^ 
I  have  endeavoured  thus  to  summarise  the  reasoning  upon  which,  Brinckman  t^. 
as  it  seems  to  me,  in  Blundell  v.  Caiitrall  (182 1)  5  B.  &  Aid.  268,  *^%- 
it  was,  after  citation  of  numerous  passages  from  Lord  Hale, 
Vc  Jure  MariSy  decided  that  there  is  no  common  law  right  of  going 
upon  the  foreshore  with  a  view  to  bathing  therefrom  and  exercising 
any  supposed  common  law  right  of  bathing.  Holroyd  J.,  at  p.  301 
of  the  report,  puts  the  greater  part  of  the  matter  in  a  small  compass 
tiius : — ^"  The  public  common  law  rights,  too,  with  respect  to  the  sea, 
&c.,  independently  of  usage,  are  rights  upon  the  water,  not  upon  the 
land,  of  passage  and  fishing  on  the  sea  and  on  the  seashore  when 
covered  with  water,  and  though,  as  incident  thereto,  the  public  must 
have  the  means  of  getting  to  and  upon  the  water  for  those  purposes,  yet 
it  will  appear  that  it  is  by  and  from  such  places  only  as  necessity 
or  usage  have  appropriated  to  those  purposes,  and  not  a  general  right 
of  lading,  unlading,  landing,  or  embarking  where  they  please  upon 
the  seashore,  or  the  land  adjoining  thereto,  except  in  case  of  peril 
or  necessity."  In  Blundell  v.  Caiterall  there  was  found  to  be  a 
public  right  of  way  along  the  shore,  but,  looking  at  Holroyd  J.'s 
judgment  at  p.  289  of  the  report,  the  existence  of  such  highway  in 
no  way  affected  the  decision.  The  point  was  that  the  acts  committed 
were  committed  for  other  purposes  than  as  a  general  public  highway, 
and  out  of  the  highway,  by  the  latter  of  which  I  understand  that  the 
public  left  so  much  of  the  foreshore  as  was  a  highway  and  crossed 
over  the  part  which  was  not  a  highway  down  to  the  sea  and  there 
bathed.  Blundell  v.  Caiterall  has  been  followed  in  Mace  v.  Philcox 
{1864)  15  C.  B.  (N.  S.)  600;  33  L.  J.  C.  P.  124,  and  Llandudno 
Urban  District  Council  v.  Woods,  1899,  2  Ch.  705 ;  68  L.  J.  Ch.  623. 
It  is  binding  upon  me.  The  defendant  before  me  sought  to  distin- 
guish Blundell  v.  Caiterall  from  the  present  case  by  pointing  out 
that  the  owner  of  the  foreshore  there  had  an  exclusive  right  of  fishing ; 
but  I  cannot  see  that  that  fact  formed  any  essential  basis  of  the 
judgment  The  judgment  seems  to  me  to  have  been  rested  upon 
the  general  principles  which  I  have  endeavoured  to  state. 

I  pass  to  the  second  point,  and  here  I  must  state  some  facts.  [His 
Lordship  then  stated  the  facts  about  Joss  Gap — see  supra  (a) — and 
continued : — ]  The  defendant  says  that  I  ought  to  infer  from  it  that 
the  Lord  of  the  Manor  has  dedicated  to  the  public,  who  could  thus 
reach  the  foot  of  Joss  Gap,  the  right  to  go  upon  and  pass  over  the 
foreshore.  [His  Lordship  then  stated  the  facts  about  the  fishing 
boats— see  supra  (d) — and  continued: — 1  Thirdly,  the  defendant 
says — ^I  will  presently  state  the  facts  as  I  find  them — ^that  the  tenant 
of  Joss  Farm,  by  unlocking  the  bar,  and  other  farmers  in  the  district. 
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^00^  by  going  round  from  Broadstairs  and  otherwise  approaching  the 
Brinckman  v  foreshore,  have  gone  with  carts  and  collected  seaweed.  From  these 
Jfctley  circumstances  he  seeks  to  evolve  a  right  in  the  public  to  have  access 

to  the  foreshore,  and  then  argues  that,  having  access  to  it,  they  have 
a  common  law  right  to  bathe.  As  to  the  collection  of  seaweed,  I 
find  the  facts  to  be  as  follows : — [His  Lordship  then  stated  the  facts 
as  to  seaweed — see  supra  (c)— and  proceeded : — '\  From  no  one  of 
the  three  sets  of  circumstances  above  mentioned  can  I  find  any  right 
in  the  public  to  a  way  over  the  foreshore.  As  regards  Joss  Gap, 
there  is  no  suggestion  of  a  terminus  a  quo  and  a  terminus  ad  quern. 
What  is  suggested  is  a  dedication  of  a  right  to  wander  at  will  anywhere 
over  the  foreshore  or  a  right  to  wander  at  will  in  any  direction  down 
to  the  brink  of  the  sea.  Such  a  dedication  cannot,  I  thfaik,  be  main- 
tained :  Chapman  v.  Cripps  (1862)  2  F.  &  F.  864.  As  a  separate  and 
independent  consideration  altogether,  it  is,  I  think,  impossible  to 
infer  a  dedication  from  the  mere  fact  that  the  owner  of  the  foreshore 
has  not  objected  to  the  public  wandering  at  will  over  the  sand  from 
time  to  time  uncovered  by  the  sea,  they  doing  no  harm  in  so  doing. 
I  refer,  without  reading  them  at  length,  to  two  passages  upon  this — 
the  one  in  the  judgment  of  Abbott  C.J.  in  Blundell  v.  Caiterall 
(1821)  5  B.  &  Aid.  268,  at  p.  315,  as  to  wandering  at  will  in  all 
directions  over  wastes  and  commons,  as  to  which  he  says,  "  No  one 
ever  thought  that  any  right  existed  in  favour  of  this  enjoyment,"  and 
the  other  in  Bowen  L.J.'s  judgment  in  Blount  v.  Layard  (1888), 
1891,  2  Ch.  681  n.,  at  p.  691  (the  Mapledurham  fishing  case),  where 
he  uses  these  words :  "  Nothing  worse  can  happen  in  a  free  country 
than  to  force  people  to  be  churlish  about  their  rights  for  fear  that 
their  indulgence  may  be  abused,  and  drive  them  to  prevent  the  enjoy- 
ment of  things  which,  although  they  are  matters  of  private  property, 
naturally  give  pleasure  to  many  others  besides  the  owners,  under 
the  fear  that  their  good  nature  may  be  misunderstood.  I  can  con- 
ceive nothing  more  unfortunate  than  that  the  owners  of  the  right  of 
fishing  on  large  streams  should  be  driven  to  prevent  the  successors 
and  followers  of  Isaac  Walton  from  dropping  their  lines  for  trout  for 
fear  that  their  doing  so  should  crystallise  into  a  right  It  would  be 
a  most  unfortunate  thing  for  the  public  if  that  should  ever  happen, 
and  I  think  that,  however  continuous,  however  lengthy  the  indulgence 
may  have  been,  a  jury  ought  to  be  warned  against  extracting  out  of 
it  an  inference  unfavourable  to  the  person  who  has  granted  the  indul- 
gence." I  refer  also  to  Chamber  Colliery  Co,  v.  Hopwood  (1886) 
32  Ch.  D.  549;  55  L.  J.  Ch.  859.  I  think,  therefore,  that  there 
was  no  such  right  of  access  at  Joss  Gap  as  the  defendant  sets  up, 
and  I  only  add  that,  if  there  were,  this  would  only  bring  the  case  to 
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Blunddl  V.  Caiierall  again,  where  there  was  a  public  right  of  way        ^^^^ 
along  some  part  of  the  foreshore.     The  facts  as  to  the  boats  are  still  Brinckman  v. 
weaker,  and  what  I  have  said  as  to  a  possible  right  of  access  for  Ma*l«y- 
die  purpose  of  fishing  is  to  be  borne  in  mind.     If  such  a  right  exists 
— I  do  not  say  it  does — it  will  not  help  the  defendant     The  alleged 
right  or  claim  of  access  to  get  seaweed  seems  to  me  even  further 
from  having  any  bearing  on  the  question  for  decision. 

The  defendant  sought  at  the  outset  to  defend  the  case  upon  two 
other  grounds  upon  which  I  will  say  a  word.  The  first  was  that  he 
endeavoured  to  set  up  against  the  lord  a  prescriptive  right  in  Harms- 
worth  of  passing  from  Joss  Gap  over  the  foreshore,  and  a  user  by  the 
defendant  and  his  boys  of  that  prescriptive  right  by  the  leave  and 
licence  of  HarmswortlL  This  was  ultimately  abandoned  at  the  Bar, 
for,  as  soon  as  it  was  shown  that  Harmsworth  was  a  tenant  of  the 
Manor  and  had  been  admitted  tenant  under  services,  it  was,  of  course, 
impossible  to  contend  that  he  could  prescribe  against  the  lord. 
Moreover,  even  if  that  had  not  been  so,  the  considerations  which  I 
have  suggested  above  as  sufficient  to  defeat  any  claim  of  dedication 
to  the  public  would,  I  think,  defeat  also  any  claim  to  prescription 
for  an  indefinite  right  to  wander  at  will. 

The  second  was  that  it  was  attempted  to  set  up  a  customary  right 
in  the  inhabitants  of  the  parish  of  St  Peter's  to  bathe  at  Joss  Gap. 
Upon  this  I  find  the  facts  to  be  as  follows :  In  this  immediate  neigh- 
bourhood there  are  several  bays  which  are  convenient  for  and  have 
for  many  years  been  used  for  bathing.  Coming  from  the  south  they 
are  Dumpton  Bay,  Louisa  Bay,  Broadstairs,  Stone  Bay,  Joss  Bay, 
Botany  Bay,  and  there  may  be  others.  Resort  has  been  made  to 
these  several  bays  for  many  years  past,  not  by  the  inhabitants  of 
St  Peter's  or  any  other  particular  parish,  but  by  anyone  who  was 
minded  to  bathe.  As  matter  of  date  this  has  gone  on  from  at  least 
1842.  There  are  many  boys'  schools  in  St  Peter's,  some  of  them 
existing  at  that  date  and  some  of  subsequent  date.  Boys  from  these 
schools  to  the  number  of  30  or  40  or  more  at  a  time  have  gone  down 
to  bathe,  sometimes  at  one  and  sometimes  at  another  of  these  bays 
on  the  coast.  Nobody  has  ever  interfered  with  them  imtil  quite 
recently.  The  bathers  have  included  people  coming  from  Margate, 
which  is  not  in  St  Peter's  Parish,  from  Ramsgate,  which  is  not  in  that 
parish,  trippers  from  London  and  other  distant  places,  and  others. 
Nobody  has  ever  heard  of  any  claim  set  up  by  the  inhabitants  of 
St  Peter's  as  distinguished  from  the  general  public  to  bathe  at  all 
or  to  bathe  at  any  particular  place.  The  custom  alleged  is  unknown 
to  anyone  who  has  given  evidence  before  me.  There  are  plenty  of 
witnesses  who  say  that  bathing  has  taken   place,  but  nobody  has 
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^^^^  alleged  any  claim  of  right  to  do  it.  All  they  say  is  that  the}'  thought 
Brincknuutt  v.  that  every  member  of  the  public  had  a  right  to  bathe  wherever  he 
Matley.  liked.     Joss  Bay  was  the  better  bay  in  the  sense  that  the  shore  was 

more  free  from  flints  and  rocks,  and  it  was  perhaps  used  more  than 
the  others.     I  will  give  one  or  two  references  to  the  evidence  adduced 
by  the  d^endant.     Mr.  Snowden,  who  established   a  school   at   St 
Peter's  some  years  ago — about  1890 — chose  St.  Peter^s  for  the  erec- 
tion of  his  school  because  on  inquiry  he  found  that  the  coast  afforded 
a  safe  bathing  place.     He  made  inquiries  on  the  subject,  and  came 
to  the  neighbourhood  because  there  was  a  good  shore.     He   built 
in  St.  Peter^s  Parish,  but  not  because  anyone  told  him  the  inhabitants 
of  that  parish  had  any  rights  which  others  did  not  enjoy.     As  the 
result  of  his  inquiries  he  thought  all  the  shore  was  equally  open  to 
him,  and  if  he  had  found  Stone  Bay  preferable  to  Joss  Bay  he  would 
have  gone  there.     He  thought  the  whole  sea  was  open  to  him,  and 
that  he  could   choose   the  particular  place  at  his  own   discretion. 
Nobody  told  him  he  had  a  right  to  bathe  at  Joss  Gap  and  not  else- 
where, or  that  he  could  bathe  at  Joss  Gap  if  he  was  an  inhabitant 
of  St.   Peter's  Parish.     Mr.  Byron,  who  has  been  chairman  of  the 
District  Council,  who  has  lived  at  St.   Peter's  44  years,  and  whose 
half-brother  kept  a  school  there,  has  never  heard  of  any  custom,  has 
never  heard  of  any  question  raised  whether  people  had  a  right  to 
bathe  or  not,  thought  people  generally  were  free  to  bathe  at  Joss  Gap 
or  Broadstairs  or  elsewhere  as  they  liked.     Mr.  Skinner,  who  is  clerk 
to  the  Urban  District  Council,  and  who  went  with  a  deputati(Mi  to 
the  steward  of  the  Manor  when  the  Corporation  of  Broadstairs  was 
minded  to  buy  this  particular  foreshore,  says  that  the  steward  told 
that  deputation  that  there  were  no  rights  against  the  lord  so  far  as 
the  steward  knew,  and  that  he.  Skinner,  did  not  say  (because  he  did 
not  think)  there  was  any  right  of  bathing.     He  never  heard  of  any 
right  or  custom  in  the  inhabitants  of   St.    Peter's,  never  supposed 
there  was  any  right,  but  thought  the  public  had  a  right  to  bathe 
where  they  pleased,  and  that  was  all.     In  other  words>  he  thought 
there  was  a  common  law  right  to  bathe.     The  result  is  that  I  find 
that  there  is  no  such  custom  as  alleged.     There  is  no  evidence  of  a 
customary  right  in  the  inhabitants  of  St  Peter's  or  of  any  other  defined 
place,  no  identification  of  any  spot  to  which  the  custom  relates,  and 
no  evidence  that  anybody  ever  heard  of  any  custom  of  any  kind. 

The  result  of  all  this  is  that  the  defendant  fails  in  establishing  the 
right  which  he  sets  up.  I  have  no  reason  to  suppose  that  this  judg- 
ment will  produce  any  practical  difficulty,  or  that  these  East  End 
boys,  if  they  are  taken  again  to  this  coast,  will  be  prevented  during 
their   summer   holidays   from   enjoying   the  healthful    recreation   of 
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bathing  in  the  sea.     Mr.  Saltwell,  by  his  letter  of  July  25,  oflFered  to        ^^Q** 

make  an  arrangement  for  that  purpose.     The  tone  of  his  letter  is  Brinckman  v. 

not  that  the  lord  has  any  desire  churlishly  to  exclude  anyone  from  Matley. 

a  reasonable  use  of  the  foreshore;  but,  on  the  contrary,  that  his 

desire  is  to  ensure,  by  proper  regulations  as  to  bathing,  that  other 

members  of  the  public  shall  not,  by  reason  of  bathing  on  this  large 

scale,  be  unable  to  resort  to  it     His  object  seems  to  be  to  control 

an  extravagant  user  by  some  which  tends  to  prevent  a  reasonable 

enjoyment  by  all.     He  desires  to  have  control  over  his  own  property. 

All  this,  however,  rests  in  the  good  sense  and  good  feeling  of  the 

owner.    What  I  have  to  decide  is  the  question  of  right.     The  claim 

of  right  having  been  made  and  having  failed,  I  must  give  judgment 

against  the  defendant     I  declare  that  the  plaintiflFs,  other  than  Turner, 

are  entitled  to  the  foreshore  lying  between  ordinary  high-water  mark 

and  ordinary  low-water  mark  in  Joss  Bay,  and  I  grant  an  injunction  in 

the  terms  of  paragraph  2  of  the  claim.     The  defendant  must  pay  the 

costs  of  the  action. 

Judgment  for  the  plaintiffs  accordingly. 

Solicitors  for  the  plaintiffs— SsAlwell,  Tryon,  and  Saltwell. 

Solicitors  for  the  defendant — Lewis  and  Lewis. 
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^^.  15  WAKEFIELD  CORPORATION  v.  COOKE  AND  OTHERS. 

Stpeeta— Private  street  viropke-Declslon  of  Justices  that  street  Is  a 
highway  repairable  by  Inhabltante  at  larffe  —  Hee  JuMeata^ 
Bstoppel-PubUo  Health  Act,  1876  (88  A;  89  Vlot.  c  56X  a.  160- 
Wakefleld  Corporation  Act,  1887  (60  &  51  Vict,  c  IzxLX  ss.  29,  80, 
81-Prlvate  Street  IVorks  Act,  1892  (66  A;  66  Vict.  0.  67),  ss.  6, 7,  a 

A  decision  of  justices  upon  an  objection  taken  by  frontagers  to  a 
proposal  for  the  execution  of  private  street  works  under  the  Private 
Street  Works  Act,  1892  (or  a  local  Act  containing  similar  pro- 
visions),  that  the  street  is  a  highway  repairable  by  the  inhabitants 
at  large  is  in  the  nature  of  a  decision  in  rem,  and  is  therefore 
conclusive  on  the  point  if  the  local  authority  subsequently  makes  a 
fresh  proposal  for  the  execution  of  private  street  works  in  the  street 
under  the  Act,  and  the  objection  is  again  taken. 

Judgment  of  the  Court  of  Appeal,  1903,  i  K.  B.  417; 
I  L.  G.  R.  .^37 ;  7a  L.  J.  K.  B.  345,  affirmed, 

Reg.  V.  Hutchings  (t88i)  6  Q.  B.  D.  300;  50  L.  J.  M.  C  35, 
distinguished. 

Semble(per  the  Earl  of  Halsbury  L.C.),  that  justices  before  whom 
proceedings  are  taken  for  the  recovery  of  expenses  of  private  street 
works  under  section  150  of  the  Public  Health  Act,  1875,  cannot 
entertain  the  question  whether  the  street  is  or  is  not  repairable  by  the 
inhabitants  at  large. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Vaughan  Williams, 
Stirling,  and  Mathew  LJJ.)  reversing  a  decision  of  the  Divisional 
Court  (Lord  Alverstone  CJ.  and  Lawrance  J.)  upon  a  case  stated  by 
justices. 

The  case  was  stated  by  the  justices  upon  the  hearing  of  objections 
taken  by  the  respondents  to  certain  private  street  works  which  the 
appellant  Corporation  proposed  to  execute. 

The  proposals  of  the  Corporation  were  made  and  the  objections  were 
taken  under  sections  29  to  31  of  the  Wakefield  Corporation  Act,  1887 
(50  &  51  Vict.  c.  Ixxi.),  which  are  practically,  mutatis  mutandis, 
identical  with  sections  6  to  8  of  the  Private  Street  Works  Act,  1892 
(55  &  56  Vict.  c.  57^ 

The  facts  .stated  in  the  special  case  are  set  out  very  fully  in  the  report 
of  the  case  in  the  Court  of  Appeal,  i  L.  G.  R.  337.  The  following 
brief  statement  of  them  will  be  sufficient  for  the  purposes  of  the  present 
report. 

In  the  early  part  of  1897  the   appellant  Corporation  resolved  to 
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aecute  private  street  works  pursuant  to  the  Wakefield  Corporation  Act         ^^^^ 
1S87,  in  part  of  a  road  known  as  "  Sludge  Lane/*  and  they  took  the  Waksadd 
oecessary  preliminary  steps  and  caused  the  necessary  documents  to  be  2^°**^?  ^' 
served  on  the  frontagers.  Othen, 

Most  of  the  frontagers,  but  not  all,  duly  objected  to  the  proposals  of 
the  Corporation,  on  the  ground,  inter  alia,  that  Sludge  Lane  was  a 
highway  repairable  by  the  inhabitants  at  large  of  the  City  of  Wakefield. 
The  objections  were  duly  heard  on  January  6,  1898,  when  the  justices 
found  thai  Sludge  Lane  was  a  highway  repairable  by  the  inhabitants  at 
huge,  and  held  accordingly  that  the  objection  was  a  good  one. 

The  order  of  the  justices  as  drawn  up  contained  a  determination  that 
the  objection  was  a  good  and  valid  objection,  but  did  not  purport  to 
quash  the  proceedings  of  the  Corporation. 

No  steps  were  taken  by  the  Corporation  to  proceed  with  this 
proposal. 

In  the  year  1901  the  Corporation  again  resolved  to  execute  private 
street  works  in  part  of  Sludge  I^ne  under  the  Wakefield  Corporation 
Act,  1887,  and  took  the  necessary  preliminary  steps  and  caused  the 
necessary  documents  to  be  served  on  the  frontagers. 

The  part  of  Sludge  I^ne  to  which  this  proposal  of  the  Corporation 
rehited  comprised  the  whole  of  the  part  of  the  Lane  to  which  the 
proposals  of  1897  related,  together  with  an  additional  length  of 
about  80  yards.  It  was,  however,  admitted,  on  the  hearing  of  the 
case  before  the  Divisional  Court,  that  the  inclusion  of  this  additional 
length  might  be  disregarded  for  the  purposes  of  the  case. 

On  this  occasion  most  of  the  frontagers  duly  objected  on,  inter  alia^ 
the  same  ground  as  on  the  previous  occasion,  namely,  that  Sludge  Lane 
was  a  highway  repairable  by  the  inhabitants  at  large,  one  of  the 
fin)ntagers  adding  the  objection  that  this  was  so  found  by  the  justices  on 
the  previous  occasion. 

Most  of  the  persons  who  objected  on  this  occasion  were  persons  who 
had  objected  on  the  previous  occasions,  but  one  at  least  of  the  frontagers 
who  might  have  objected,  but  did  not  object  in  1897,  objected  on  this 
occasion ;  and  in  some  instances  the  objectors  were  different  persons 
owmg  to  changes  in  the  ownership  of  the  property. 

The  objections  were  heard  by  four  justices  for  the  City  on  July  25, 
1901,  who  determined  that  the  objection  that  Sludge  Lane  was  a 
highway  repairable  by  the  inhabitants  at  large  was  the  same  objection 
as  was  decided  on  January  6,  1898,  and  that  the  matter  was  res  judicata^ 
and  they  declined  to  hear  any  evidence  or  go  into  the  merits  of  the 
objection. 

The  justices  however  stated  a  case  setting  out  the  facts  for  the  opinion 
of  the  High  Court. 
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^^Q^  The  Divisional  Court  (Lord  Alverstone  CJ.  and  Lawrance  J.)  held 

that  the  matter  was  not  resjuduata^  and  that  the  justices  wore  bound  to 
determine  the  objection  on  the  merits.  The  decision  of  the  Divisional 
Court  is  reported,  1902,  i  K.  B.  188 ;  71  L.  J.  K.  B.  257. 

The  Court  of  Appeal  (Vaughan  Williams,  Stirling,  and  Mathew  L.  JJ.), 
on  appeal  by  the  objectors,  reversed  the  decision  of  the  Divisional 
Court,  holding  that  the  matter  was  res  judicata.  The  decision  of  the 
Court  of  Appeal  is  reported,  1903,  i  K.  B.  417;  i  L.  G.  R.  337* 
72  L.  J.  K.  B.  345. 
The  Corporation  appealed  to  this  House. 

C  A.  Russell,  K.C.,  and  Senior  for  the  appellants.  The  decision  of 
the  Divisional  Court  was  right.  That  Court  held  that  the  present  case 
was  not  distinguishable  from  Reg,  v.  Hutchings  (1881)  6  Q.  B.  D.  300; 
50  L.  J.  M.  C.  35,  where  it  was  held  that  the  decision  of  justices,  on 
proceedings  for  the  recovery  of  expenses  of  private  street  works  under 
section  150  of  the  Public  Health  Act,  1875,  ^^^^  ^^  street  was  a 
highway  repairable  by  the  inhabitants  at  large  created  no  estoppel  if 
proceedings  were  again  taken  with  reference  to  the  same  street  under 
the  same  section.  The  change  in  the  procedure  with  regard  to 
the  recovery  of  the  expenses  introduced,  where  that  Act  is  adopted, 
by  the  Private  Street  Works  Act,  1892,  or  in  this  case  by  the  precisely 
similar  provisions  in  the  local  Act,  does  not  affect  the  applicability  of 
the  decision  in  Reg,  v,  Hutchings,  The  basis  of  the  decision  was  that 
the  question  whether  the  street  was  repairable  by  the  inhabitants  at 
large  came  only  incidentally  in  question  in  proceedings  under  section  150 
of  the  Public  Health  Act,  1875.  That  is  also  the  case  under  the 
legislation  now  in  question.  The  jurisdiction  of  the  justices  under  this 
legislation  is  to  quash  or  amend  the  resolution  of  the  local  authority 
and  the  other  documents.  In  determining  whether  they  will  quash  the 
resolution  they  may  have  to  decide  whether  the  street  is  a  highway 
repairable  by  the  inhabitants  at  large;  but  only  incidentally.  In 
substance  the  jurisdiction  of  the  justices  under  the  Act  of  1892,  or  the 
local  Act,  on  an  objection  that  the  street  is  a  highway  repairable  by  the 
inhabitants  at  large,  is  the  same  as  their  jurisdiction  to  determine  a 
similar  objection  taken  in  the  case  of  proceedings  under  section  150  of  ihe 
Public  Health  Act,  1875.  The  only  real  difference  is,  that  while  under 
the  Act  of  1875  the  objection  cannot  be  entertained  until  the  works 
have  been  done  and  it  is  sought  to  recover  the  expenses,  under  the 
local  Act  or  the  Act  of  1892  provision  is  made  for  determining  the 
objection  beforehand.  This  view  is  borne  out  by  the  express  pro- 
vision in  section  31  of  the  local  Act  and  section  9  of  the  Act  of  1892, 
that  the  objections  are  to  be  determined  as  if  the  local  authority  were 
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piooeeding  summarily  against  the  objectors  to  enforce  payment  of  a 
sum  of  money.  This  provision  also  shows  that  the  onus  of  proving,  Wakefield 
at  the  hearing  of  the  objections,  that  the  street  is  not  a  highway  ^J^'J'^J^  ^* 
lepaiiable  by  the  inhabitants  at  large  is  on  the  local  authority :  others. 
Ehktan  v.  Haslingden  Corporation^  1898,  i  Q.  B.  294 ;  67  L.  J.  Q.  B. 
387.  All  that  the  justices  decide,  therefore,  when  they  give  effect  to 
as  objection  that  the  street  is  a  highway  so  repairable,  is  that  the  local 
authority  have  failed  to  discharge  this  onus.  The  decision  is  not  at  all 
in  the  nature  of  a  decision  in  rem  with  regard  to  the  status  of  the  high- 
way; nor  can  it  even  create  an  estoppel  inter  paries.  There  is  this 
further  reason  why  there  cannot  here  bean  estoppel  inter  partes  : — One 
of  the  objectors  on  the  present  occasion  was  not  a  party  to  the  previous 
proceedings.  As  between  this  objector  and  the  local  authority  there 
can  be  no  question  of  estoppel  inter  partes,  and  his  objection  the 
justices  must  determine  on  the  merits.  And  obviously  if  they  are  under 
an  obligation  to  determine  the  one  objection  on  the  merits  they  must 
have  power  to  deal  with  all  the  objections  in  the  same  way. 

[They  also  referred  to  North-Eastern  Railway  v.  Dalton  Overseers, 
1898,  2  Q.  B.  66 ;  67  L.  J.  Q.  B.  715  (taken  to  the  House  of  Lords 
sub  nam  Dalton  Overseers  v.  North-Eastern  Railway,  1900,  A.  C.  345  ; 
69  L.  J.  Q.  B.  650,  where  the  decision  of  the  Court  of  Appeal  reversing 
that  of  the  Divisional  Court  was  affirmed)  ;  Attorney-General  for 
Trinidad  y,  Eriche,  1893,  A.  C.  518 ;  63  L.  J.  P.  C.  6 ;  and  Twicken- 
ham Urban  District  Council  v.  Munton,  1899,  2  Ch.  603 ;  68  L.  J. 
CL  601.] 

Danckwerts,  K.C  (Compston  with  him),  for  the  respondents. 
Whether  Reg,  v.  HuUhings  (1881)  6  Q.  B.  D.  300 ;  50  L.  J.  M.  C.  35, 
was  rightly  decided  or  not,  the  decision  does  not  apply  to  this  case, 
for  it  was  a  decision  under  section  150  of  the  Public  Health  Act,  1875, 
and  that  statute  contains  no  such  provisions  for  raising  and  determining 
objections  to  any  proposed  private  street  works  as  the  statute  in  the 
present  case  contains ;  and  especially  it  does  not  empower  justices  to 
determine,  as  the  substantive  matter  in  issue,  the  question  whether  any 
particular  street  is  or  is  not  a  highway  repairable  by  the  inhabitants  at 
laigie,  whereas  the  statute  under  consideration  does.  The  jurisdiction 
that  the  justices  have  under  the  Act  of  1875  is  merely  administrative, 
but  there  is  no  such  restriction  in  Act  of  1887  or  in  the  General  Act  of 
1892.  Therefore,  the  decision  of  the  justices  in  the  first  proceedings 
of  1898  that  Sludge  Lane  was  a  highway  repairable  by  the  inhabitants 
at  large,  was  a  decision  by  a  court  of  competent  jurisdiction  upon  a 
question  of  fact,  which  was  the  question  directly  in  issue  in  those 
proceedings,  and  not  upon  a  question  which  was  incidental  01  collateral 
only.    It  follows,  therefore,  that  the  decision  in  1898  by  the  justices 
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^^^^  was  a  decision  in  rem,  a  final  and  decisive  decision  as  to  the  status  of 
Wak«fidd  this  particular  street,  and  as  to  which  of  the  parties  to  this  litigation 
O^watifln  V.     ^QYQ  liable  for  the  expenses  of  its  repair. 

Others.  Many  of  the  objections  that  can  be  raised  under  the  present  legislation, 

like  that  now  in  question,  go  to  the  root  of  the  matter ;  and  it  is  sub- 
mitted that  the  determination  of  the  justices  upon  an  objection  of  this 
nature  is  final,  and  in  the  nature  of  a  judgment  in  rem,  like  an 
adjudication  on  the  settlement  of  a  pauper  or  a  conviction  for  non- 
repair of  a  highway ;  I^eg  v.  ffartington  Middle  Quarter  Inhabitants 
(1855)  4  E.  &  B.  780  ;  24  L.  J.  M.  C.  98 ;  Reg,  v.  Haughton  InhMtants 
(1853)  I  E.  &  B.  501 ;  22  L.  J.  M.  C.  89;  Reg,  v.  Blakemore  (1852) 
2  Den.  C.  C.  410;  21  L.  J.  M.  C  60. 

Further,  in  the  circumstances  of  the  present  case,  the  parties 
claiming  the  benefit  of  the  estoppel  are  practically  all  persons  who  either 
were  themselves  parties  to  the  previous  proceedings,  or  are  privies  in 
estate  to  such  parties. 

If  the  order  made  by  the  justices  in  1898  was  ultra  vires  and 
ought  to  have  been  an  order  quashing  the  proceedings  of  the 
Corporation,  and  not  expressed  as  a  determination  of  the  objection 
that  Sludge  Lane  was  a  highway  repairable  by  the  inhabitants  at  large, 
it  might  have  been  quashed  on  certiorari.  But  as  that  was  not  done, 
the  order  stands,  and  cannot  be  questioned  in  collateral  proceedings  of 
this  kind. 

Senior  replied. 

The  Earl  of  Halsburv  L.C.  My  Lords,  although  I  do  not  deny 
the  local  importance  of  this  case,  and  indeed  the  importance  of  it 
generally,  it  seems  to  me  that  it  lies  within  a  comparatively  short 
compass.  I  think  that  the  matter  becomes  clear  if  we  look  at  the 
corresponding  section  of  the  Public  Health  Act,  1875  (section  150),  and 
observe  what  has  been  the  question  in  doubt  in  some  of  the  cases 
under  that  Act,  and  then  compare  it  with  the  local  Act  with  which  your 
Lordships  are  dealing  here. 

In  the  Public  Health  Act  the  mode  in  which  the  matter  is  dealt 
with  is  this : — "  All  streets  being  or  which  at  any  time  become 
highways  repairable  by  the  inhabitants  at  large,"  are  by  section  149 
given  to  the  jurisdiction  of  the  urban  authority.  Then  section  150 
gives  the  urban  authority  jurisdiction  in  certain  cdses  over  "  any  street 
within  any  urban  district  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)."  The  urban  authority  is  empowered  to  give 
notice  to  the  owners  of  property  in  a  private  street  which  requires 
them  to  flag,  channel,  and  so  forth,  to  deal  with  the  particular  place 
which  is  under  their  authority  by  reason  of  section  150 ;   and  if  the 
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owner  does  not  do  what  he  is  ordered  to  do  by  the  urban  authority        ^^Q^ 

they  can  do  it  themselves.    Thereupon  the  magistrates  are  empowered  Wakefield 

to  enforce  by  a  proper  order  the  payment  of  those  expenses.     In  Reg.  2^'P'^?  *'* 

T.  HuUhings  (1881)  6  Q.  B.  D.  300  ;    50  L.  J.  M.  C.  35,  what  happened  others. 

was  this.     The  magistrates  before  whom   the  question  came  as  to 

whether  or  not  a  certain  sum  of  money  (;^4oo  odd)  had  been  incurred, 

thought  proper  to  enter  into  the  question   of  whether  or  not  it  was 

properly  proved  that  this  was  not  a  public  street,  but  a  private  road 

within  section  150.     I  have  looked  to  find  some  jurisdiction  given  to 

the  magistrates  to  enter  into  that  question,  and  I  can  find  none.     The 

only  thing  which  I  can  suppose  is  that  it  was  argued  that,  inasmuch 

as  this  power  given  under  section  150  depends  upon  the  question  of 

the  street  with  which  they  are  dealing  not  being  a  highway  repairable 

by  the  mhabitants  at  large,  that  was  one  of  the  necessary  facts  to  be 

proved  to  give  the  magistrates  jurisdiction  in  order  to  issue  their  process 

and  enforce  the  payment  of  those  expenses.      I  must  say,  so  far  as 

that   case  is  concerned,  I   entirely  concur  with  the  judgment.     The 

magistrates  had  no  such  jurisdiction  at  all ;  they  were  not  invested  with 

any  such  power  at  all.     The  only  thing  which  the  Legislature  confided 

to  them  was   that   they  should    issue  process  to  compel  payment  of 

something  which  the  urban  authority  had  themselves  paid  by  reason 

of  the  disobedience  of  persons  upon  whom  the  notice  has  been  served. 

As  to  that  case,  I  think  it  was  quite  rightly  decided. 

But  let  us  turn  for  a  moment  to  the  statute  which  is  before  your 
Lordships,  and  the  distinction  will  be  at  once  apparent.  Instead  of  its 
heing  left  to  the  determination  of  the  local  authority  to  give  notice, 
and  when  that  notice  is  disobeyed  to  do  the  work  themselves,  and 
thereupon  when  they  have  done  the  work  themselves  to  sue  for  the 
amount  against  the  person  who  disobeyed  their  order — instead  of  that — a 
whole  machinery  is  created  by  which  the  question  of  whether  or  not  the 
street  is  repairable  by  the  parish  shall  be  determined  by  a  particular 
tribunal,  a  tribimal  erected  for  this  express  purpose  ;  and  when  we  look 
to  see  what  that  particular  forum  erected  for  that  purpose  is  to  determine, 
it  is  sufficient  to  see  the  number  of  objections  which  can  be  made  and 
what  has  to  be  determined : — "  (a)  That  an  alleged  street  or  part  of  a 
street  is  not  or  does  not  form  part  of  a  street  within  the  meaning  of  this 
Act "  (that  is  a  question  which  relates  to  a  different  class  of  things  that 
the  urban  authority  have  to  do) ;  "  (b)  That  a  street  or  part  of  a  street 
is  (in  whole  or  in  part)  a  highway  repairable  by  the  inhabitants  at  large." 
So  that,  instead  of  being,  as  it  is,  under  the  Public  Health  Act,  1875, 
something  removed  from  the  jurisdiction  of  the  justices  who  have  only 
power  to  issue  process  and  enforce  the  payment  of  a  sum  of  money 
payable  under  the  circumstances  stated  in  section  150,  in  this  Act  the 
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^^Q^  very  question  whether  or  not  a  particular  road  is  or  is  not  a  highway 
WakeMd  repairable  by  the  parish  is  expressly  remitted  to  that  tribunal  for  the 
g^^*^  ^-     purpose  of  determination. 

Others.  ^o'*  "^y  o^"  P^^^9  ^  ^1^  wholly  unable  to  see  anything  more  in  the 

nature  of  a  judgment  in  rem  than  that ;  and  although  I  desire  not  to  be 
bound  by  it,  because  I  think  it  unnecessary  after  what  I  have  said  to 
enter  into  that  question,  yet  I  must  say  that  where  you  have  a  corporation 
on  the  one  side  and  objectors  capable  of  coming  in,  and  receiving 
notice  to  come  in,  in  respect  of  a  particular  matter  on  the  other  side,  it 
comes  very  near  to  showing:  that  it  is  a  proceeding  between  the  same 
parties — an  adjudication  between  the  same  parties. 

For  my  own  part  I  am  quite  prepared  to  base  my  opinion  upon  the 
subject  upon  the  hypothesis  that  it  is  a  judgment  in  rem.  It  is  a 
judgment  as  to  the  status  of  that  street ;  and  that  judgment  as  to  the 
status  of  that  street  is,  it  is  said,  subject  to  appeal.  Counsel  for  the 
appellants,  I  think,  told  us  that  it  was  subject  to  appeal  to  quaiter 
sessions.  He  has  not  pointed  out  to  us  where  the  appeal  comes,  and  I 
have  not  found  it ;  but  whether  it  is  subject  to  appeal  or  not  seems  to 
me  to  be  immaterial.  If  there  is  no  appeal,  it  is  a  final  adjudication 
and  determination.  If  there  is  an  appeal,  I  presume,  from  what  has 
happened,  the  question  was  in  this  case  determined  adversely  to  those 
who  are  at  present  the  appellants  against  the  judgment  of  the  Court  of 
Appeal.  In  any  case  it  appears  to  me  that  this  question  has  been 
finally  and  absolutely  determined ;  and  I  must  say  that  I  rather  concur 
with  what  has  been  suggested  by  Lord  J  ustice  Vaughan  Williams,  that 
the  probability  is  that  a  section  of  this  character  or  a  statute  of  this 
character  was  introduced  by  reason  of  the  difficulty  that  had  arisen 
under  the  Public  Health  Act.  If  you  look  carefully  into  the  matter 
you  find  that  there  is  no  one  who  has  any  power  of  litigating  the 
question  when  once  the  local  authority  has  thought  proper  to  give  the 
notices.  There  is  no  forum  that  I  can  see  created  by  the  statute 
before  whom  that  question  can  come,  and  all  that  is  to  be  done  is  that 
they  are  to  recover  the  expenses  against  any  person  who  has  disobeyed 
the  order.  Probably  there  must  be  some  method  of  removing  the  order 
if  made  without  jurisdiction — perhaps  it  might  be  removed  by  ^.certiorari 
to  the  King's  Bench ;  but  certainly  no  such  proceeding  is  contemplated 
by  the  Public  Health  Act  as  is  created  by  the  Wakefield  Act. 

Under  these  circumstances  it  appears  to  me  that  it  is  an  order  made 
by  the  justices  who  are  called  on  by  the  provisions  of  the  statute  to 
exercise  that  jurisdiction.  They  have  exercised  that  jurisdiction. 
They  have  acted  within  their  powers,  and  it  seems  to  me  that  the 
adjudication  which  they  have  made  is  conclusive,  and  properly  con- 
clusive, getting  rid  of  a  great  many  awkward  questions  which  might 
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othoinse  be  raised.      This  appeal,  therefore,  ought  to  be  dismissed 
with  costs,  and  I  move  your  Lordships  accordingly.  Wakefield 

Lord  Macnaghten.     My  Lords,  I  am  of  the  same  opinion.  fl^T™*^^  ^ 

Lord  Shand.  My  Lords,  I  agree.  I  entirely  concur  in  what  has  others. 
been  said  by  the  Lord  Chancellor.  I  desire  only  specially  to  add  that 
I  think  that  Lord  Justice  Vaughan  Williams  and  Lord  Justice  Mathew 
have  stated  clearly  the  distinction  which  exists  between  this  case  and 
the  case  of  Reg.  v.  HutchingSy  which  deprives  that  case  of  any  authority  in 
the  present  case. 

Lord  Davey.  My  Lords,  I  am  of  the  same  opinion.  The  point 
on  which  I  differ  from  the  judgment  of  the  Lord  Chief  Justice  may  be 
put  very  shortly,  and  it  is  this.  He  seems  to  have  thought  that  the 
pnmary  jurisdiction  of  the  justices  under  section  31  of  the  Act  of  1887 
was  either  to  quash  or  to  amend  the  proceedings,  and  that  the  power 
to  determine  the  matter  of  the  objection  was  merely  incidental  and 
leading  up  to  that  jurisdiction.  I  take  a  wholly  different  view  of  the 
construction  of  that  section.  I  think  that  the  primary  jurisdiction  of 
the  justices  is  to  proceed  to  hear  and  determine  the  matter  of  all 
objections — that  is  their  first  and  their  main  duty ;  and  then,  as  conse- 
quential upon  that,  they  may,  but  they  are  not  bound  to  do  so  on  the 
application  either  of  the  objectors  or  the  Corporation,  proceed  either  to 
quash  in  whole  or  in  part  or  to  amend  the  resolutions,  &c.,  which  form 
the  subject  of  the  proceeding. 

This  view  shows  the  distinction  between  this  case  and  Reg,  v, 
HutchingSy  which  the  Lord  Chief  Justice  thought  covered  this  case.  I 
cannot  put  the  distinction  between  this  case  and  that  more  clearly  than 
it  has  been  put  by  Lord  Justice  Vaughan  Williams.  Shortly  stated  it  is,  in 
my  opinion,  this :  that  in  Heg.  v.  Huichings  Lord  Selborne  L.C.,  and  the 
kamed  judges  who  sat  with  him,  thought  that  the  matter  on  which  the 
decision  of  the  magistrates  was  said  to  be  res  judicata  was  one  which 
th^  had  no  jurisdiction  to  entertain  per  se — that  they  had  no  jurisdic- 
tion whatever  to  decide  whether  a  road  was  or  was  not  a  highway ;  they 
had  jurisdiction  to  decide  whether  a  sum  of  money  was  due  from  a 
particular  individual  to  the  Corporation,  and  for  the  purpose  of  deter- 
mining that  question  it  might  be  necessary  for  them  incidentally  to 
express  an  opinion  upon  the  question  of  whether  a  road  was  a  highway 
repairable  by  the  inhabitants  at  large  or  not ;  but,  supposing  that  to  be 
so,  that  would  not  make  an  incidental  determination  of  that  kind 
res  judicata  in  a  subsequent  proceeding  on  which  that  question  came 
into  prominence. 

I  agree  with  Lord  Justice  Vaughan  Williams  also  that  this  decision 
of  the  magistrates,  if  not  in  form  a  judgment  in  rem^  was,  at  all  events, 
in  all  its  essentials,  a  judgment  in  rem.     And  I  also  agree  that  if  it  be 
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^^_    not  strictly  a  judgment  in  rem,  so  as  to  make  it  conclusive  upon  all  the 

Wakflfield  world,  all  persons  who  were  called  by  being  served  with  notice  of  the 
Oonwratiwi  v.  proceedings,  and  had  an  opportunity  of  attending  and  supporting  or 
Others.  opposing  the  objection,  must  be  bound  by  the  decision  of  the  magis- 

trates, and  none  the  less  because  they  did  not  think  fit  to  attend,  but 
left  the  objection  to  be  fought  by  other  people. 

Lord  Robertson.  My  Lords,  I  confess  I  was,  in  the  first  instance, 
inclined  to  share  the  doubts  of  Lord  Justice  Stirling,  but  the  argument 
of  counsel  for  the  respondents  has  satisfied  me  that  the  judgment  of 
the  Court  of  Appeal  is  right.  The  question  is  whether  the  local  Act 
has  given  the  justices  jurisdiction  to  determine  whether  the  street  in 
dispute  is  a  highway  repairable  by  the  inhabitants,  as  a  submissive  issue 
in  rem  or  merely  as  a  medium  concludendi  of  the  liability  or  non-liability 
of  the  objectors.  If  the  former  be  the  true  view,  then  a  decision  on 
that  issue  raised  by  one  of  the  class  interested  is  good  against  all  the 
rest.  There  is  nothing  contrary  to  principle,  and  much  convenience,  in 
a  local  tribunal  being  so  authorised  to  adjudicate  on  a  local  matter  with 
full  notice  to  all  concerned,  and  the  question  is  merely  whether  in  this 
instance  that  has  been  done  by  the  Legislature.  On  the  whole,  I  have 
come  to  think  that  it  has,  and  that  the  appeal,  therefore,  fails. 

Lord  Lindlev.  My  Lords,  I  am  entirely  of  the  same  opinion.  It 
appears  to  me  that  the  question  turns  entirely  upon  the  fact  which 
occurs  in  this  case,  and  did  not  occur  in  Reg,  v.  Hutchings^  that  the 
objection  raised  for  the  purpose  of  being  decided  in  accordance  with 
the  Act,  and  the  question  which  was  decided  in  accordance  with  the 
Act,  was  whether  Sludge  Lane  was  a  street  repairable  by  the  inhabitants 
at  large  or  not.  If  there  had  been  no  such  matter  raised,  Reg,  v. 
Hutchings  would  have  had  an  important  bearing  on  the  present  case ; 
but  as  it  is  I  have  not  the  slightest  doubt  that  this  appeal  ought  to  be 
dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellants — Sharpe,  Parker,  Pritchard,  Barham,  and 
Lawford,  for  C.  J.  Hudson,  Town  Clerk,  Wakefield 

Solicitor  for  the  respondents — S.  F.  Taylor,  for  J.  B.  Cooke, 
Wakefield. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 

Note. 

Though  the  decision  in  the  present  case  is  of  some  importance,  what  will 
attract  mr  more  general  interest  than  the  actual  decision  is  the  opinion  expressed 
by  Lord  Halsbury  L.C.  that  the  objection  that  the  street  is  a  highway  re^Murable 
by  the  inhabitants  at  large  is  no  defence  to  proceedings  for  the  recovery  of 
expenses  of  private  street  works  under  section  150  of  the  Public  Health  Act, 
1875,  which  is  quite  contrary  to  what  has  for  some  time  been  supposed  to  be 
settled  law. 
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There  is  one  actual  decision  that  it  is  a  good  defence  to  proceedings  for  the  1908> 

iccoreiy  of  expenses  under  section  150  of  the   Public  Health  Act,  1875,  to      tit  v  «  m 
show  that  the  street  is  repairable  by  the  inhabitants  at  large :  Eccles  v.  Wirral      WaKeftftltt 
RunU  Sanitary  Authority  (1886)  17  Q.  B.  D.   107 ;    55  L.  J.  M.  C.   106  ;      W™*^?**  ^• 
34  W.  R.  412 ;  50  J.  P.  596.     And  there  was  a  previous  decision  to  the  same      ^^*  ^^ 
eftct  on  the  earher  enactments  corresponding  to  that  section:    Hesketh  v.      Others. 
Atktrtan  Local  Board  (i^T^)  L.  R.  9Q.  B.  4  ;  43  L.  J.  M.  C.  37  ;  29  L.  T.  530; 
38  J.  P.  149. 

Farther,  apart  from  actual  decision  on  the  point,  there  are  numerous  cases  in 
whidi  it  has  been  assumed  as  beyond  question,  that  whether  proceedings  to 
recover  expenses  under  section  150  are  taken  before  justices,  or  whether  those 
proceedings  take  the  form  of  proceedings  in  Chancery  for  the  enforcement  of  the 
charge  on  the  premises,  it  is  a  good  defence  to  show  that  the  alleged  street  does 
not  fulfil  the  conditions  necessary  to  give  the  local  authority  power  to  deal  with 
it  imdcr  the  section,  e.g,,  to  show  that  it  is  not  a  street,  or  thiat  it  is  repairable  by 
the  inhabitants  at  large,  or  that  it  was  already  sewered,  &c.,  to  the  satisfisiction 
of  the  local  authority :  see,  e.g. ,  Lewis  v.  Cardiff  Utban  Sanitary  Authority 
(1878)  47  L.  T.  M.  C.  loi  ;  Midland  Railway  v.  Walton  (1886)  17  Q  B.  D.  30; 
55  L.  J.  M.  C.  99 ;  54  L.  T.  482  ;  34  W.  R.  524  ;  50  J.  P.  405  ;  Bonella  v. 
Twickenham  Local  Board  (iSSj)  20  Q.  B.  D.  63 ;  57  L.  J.  M.  C.  i  ;  58  L.  T. 
299;  Waithamstow  Local  Boards.  Staines^  1 89 1,  2  Ch.  606  ;  60  L.  J.  Ch.  738 ; 
65  L  T.  430 ;  Handsworth  Urban  District  Council  v.  Derrington^  1897,  2 
Ol  438;  66  L.  J.  Ch.  691  ;  77  L.  T.  73  ;  61  J.  P.  518. 

Lord  Halsbury's  opinion  that  it  is  not  a  ^ood  defence  under  section  150  to 
show  that  the  street  is  repairable  by  the  inhabitants  at  large  appears  to  be 
merely  oHter ;  and  probably,  particularly  as  his  attention  was  not  directed  to  any 
of  the  numerous  cases  above  referred  to,  a  court  of  first  instance,  at  any  rate, 
vcmld  still  feci  bound  to  follow  Eccles  v.  Wirral  Rural  Sanitary  Authority. 
Bat  it  is  difficult  to  say  what  view  might  be  taken  if  the  question  were  taken 
h^r. 

If  L(»d  Halsbur/s  opinion  prevails,  it  would  seem  that  the  remedy  of  the 
fipQotagers,  where  the  street  is  a  highway  repairable  by  the  inhabitants  at  large, 
oust  be  by  appeal  to  the  Local  Government  Board  under  section  268  of  the 
Public  Health  Act,  1875,  a  section  which  would  appear  to  have  escaped 
Lord  Halsbury's  attention. 
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1908.  KING'S     BBNCH     DIVISION. 


Aprils.  SWINBOURN  u,  HAMMERSMITH  BOROUGH  COUNCIL. 

Dpains  —  Metpopolls  —  Drain  pequlplnflr  alteration  op  amendment— 
Notice  of  sanitary  authority— Speolflcatlon  of  works— Notloe  sotnff 
beyond  resolution  of  sanitary  authority  —  Appeal  to  London 
County  Council— Metropolis  Manafirement  Act,  1855  (18  &  19  Vlot^ 
c.  120),  ss.  82,  85,  211— Metropolis  Mana^rement  Amendment  Aoti 
1864  (25  &  26  Vict,  c  102),  s.  64. 

A  metropolitan  borough  council  purporting  to  act  under  section  85 
of  the  Metropolis  Management  Act^  iS^^,  passed  a  resolution  that 
notice  under  the  Act  be  served  upon  an  owner  of  premises  requiring 
him  to  execute  such  works  as  might  be  necessary  for  the  amendment 
of  a  certain  drain  in  bad  order  and  condition^  and  that  in  the  event 
of  non-compliance  proceedings  be  taken  against  him  for  penalties. 
The  resolution  did  not  specify  the  works  to  be  done.  Notice  was 
subsequently^  without  any  further  authority  from  the  council  than  the 
resolution  above  mentioned,  served  upon  the  owner  requiring  him 
to  execute  a  number  of  specified  works  to  the  drainage  system  of  his 
premises^ 

Held,  that  the  notice  7vas  invalid,  and  that  the  owner  had  not 
incurred  penalties  for  failure  to  comply  with  it. 

Quaere,  whether  a  metropolitan  sanitary  authority  have  power  in 
a  notice  under  section  %<,  of  the  Metropolis  Management  Act,  1S55, 
to  specify  the  works  to  be  executed, 

[N.B. — The  report  of  this  case  has  been  accidentally  delayed.] 

Case  stated  by  justices  for  the  division  of  Kensington  who  had 
adjudged  that  the  appellant  had  made  default  in  complying  with  a 
notice  served  on  him  requiring  him  to  alter  and  amend  the  drain  of 
certain  premises  known  as  51,  Melrose  Gardens,  Shepherd's  Bush, 
Hammersmith.  The  facts,  &c.,  were  stated  in  paragraphs  3,  et  seq,^  as 
follows : — 

3.  At  the  hearing  of  the  complaint  it  was  proved  or  admitted — 
(i)  That  the  appellant  was  at  the  time  of  the  happening  of  the  events 
hereinafter  mentioned  and  at  all  times  material  the  owner  of  certain 
premises  known  as  51,  Melrose  Gardens,  situate  within  the  borough  of 
Hammersmith. 

(2)  That  the  said  premises  were  built  in  or  about  the  year  1870,  and 
were  then  constructed  in  accordance  with  the  provisions  of  the  Metro- 
polis Management  Act,  1855,  the  drainage  thereof  being  constructed 
and  provided  to  the  satisfaction  of  the  then  Vestry  as  required  by 
section  75  of  the  said  Act. 

(3)  That  the  respondent  council  is  the  council  for  the  said  borough 
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under  the  London  Government  Act,  1899,  and  by  virtue  of  such  Act        ^^^^ 
succeeded  to  the  powers  prior  to  the  coming  into  operation  of  such  Swinbonra  v. 
Act  vested  in  the  Vestry  of  the  parish  of  Hammersmith.  Br^h^***fliL 

(4)  That  on  or  about  February  5,  1902,  a  notice  under  the  Public 
Health  (London)  Act,  1891,  was  served  by  the  respondent  council  upon 
the  appellant  requiring  him  to  abate  a  certain  nuisance  being  a 
defective  house  drain  at  the  premises  aforesaid. 

(5)  That  on  or  about  February  19,  1902,  a  further  notice  under  the 
last-mentioned  Act  in  respect  of  the  said  drain  was  served  by  the 
respondent  council  upon  the  appellant  requiring  him  to  abate  the  said 
nuisance  and  to  relay  the  drain  in  accordance  with  the  regulations  of 
the  respondent  council  and  with  the  bye-laws  of  the  London  County 
Council 

(6)  That  in  consequence  of  a  report  made  to  the  public  health 
committee  of  the  said  borough  that  the  works  specified  in  sub-para- 
graph 9  of  this  paragraph  were  necessary  for  the  amendment  of  the 
drain,  the  public  health  committee  of  the  said  borough  caused  a  notice 
under  the  Metropolis  Management  Act,  1855,  ss.  82,  85,  and  under 
the  Metropolis  Management  Amendment  Act,  1862,  s.  64,  to  be  served 
upon  the  appellant  that  the  drain  was  defective  and  requiring  him  to 
alter  and  amend  the  same  within  seven  days,  and  for  that  purpose  to 
execute  the  works  set  out  in  sub-paragraph  (9)  hereof.  A  copy  of  the 
said  notice  which  was  served  on  the  appellant  on  March  20,  1902,  is 
annexed  to  and  forms  part  of  this  case. 

{7)  That  in  or  about  the  month  of  April,  1902,  the  appellant  executed 
certain  repairs  to  the  said  drain,  but  did  not  execute  the  work  specified 
in  the  notice  of  March  20,  1902. 

(8)  That  on  June  18,  1902,  at  a  meeting  of  the  council,  the  public 
health  committee  reported  to  the  council  that  they  had  had  before  them 
the  reports  of  the  sanitary  inspectors  of  the  said  borough,  and  had  given 
directions  for  the  necessary  statutory  notices  to  be  served,  and  recom- 
mended to  the  respondent  council  "  that  a  notice  be  served  under  the 
Metropolis  Management  Act,  1855,  upon  the  owner  of  No.  51,  Melrose 
Gardens,  requiring  him  to  execute  such  works  as  may  be  necessary 
for  the  amendment  of  the  drain  of  the  said  premises  which  is  in  bad 
order  and  condition,  and  that  in  the  event  of  such  notice  not  being 
complied  with  proceedings  be  taken  against  him  for  the  recovery  of  the 
penalties  provided  in  that  behalf.'' 

{9)  That  at  the  said  meeting  of  the  respondent  council  on  June  18, 
1902,  the  council  duly  resolved  that  the  aforesaid  recommendation  of 
the  public  health  committee  be  adopted.  That  notice  in  writing,  dated 
July  14,  1902,  was  served  on  the  appellant  on  July  16,  1902,  in  the 
following  terms,  namely: — "Borough  of  Hammersmith,  Town  Hall, 
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^^^^  Hammersmith,  W.,  July  14,  1902.  Metropolis  Local  Management 
Swmboumv.  Acts,  18  &  19  Vict.  c.  120,  ss.  82,  85,  and  25  &  26  Vict.  c.  102,  s.  64 
^JJ^J^g^  To  Mr.  A.  Swinbourn,  of  Mayville,  Stafford  Road,  Twickenham,  the 
owner  of  certain  premises  situate  and  known  as  51,  Melrose  Gardens, 
Shepherd's  Bush,  Hammersmith.  Take  notice,  that  whereas  upon  an 
inspection  made  by  an  inspector  of  the  Hammersmith  Borough  Council 
the  drain  thereof  was  found  to  be  in  bad  order  and  condition,  the 
Hammersmith  Borough  Council  hereby  require  you  to  alter  and  amend 
the  said  drain  within  seven  days  from  the  date  hereof,  and  for  that 
purpose  to  execute  the  following  works : — 

"  That  the  ground  be  opened  the  required  depth  and  the  existing 
house  drain  be  taken  up  and  an  approved  intercepting  trap  be  fixed  to 
the  sewer  side  of  the  drain  in  forecourt,  that  an  inspection  chamber  be 
constructed  on  a  foundation  of  good  cement  concrete  and  provided 
with  a  fresh  air  inlet  ventilator,  and  that  an  air-tight  iron  cover  be  fixed 
over  the  same  chamber  at  the  ground  level.  That  a  six-inch  stone- 
ware pipe  main  drain  be  laid  on  six  inches  of  Portland  cement  concrete 
under  the  house,  the  joints  to  be  made  with  Portland  cement. 
That  an  inspection  chamber  be  constructed  in  the  yard  outside  the 
water-closet  door,  and  an  air-tight  cover  be  fixed  over  the  same  at  the 
present  level,  and  that  a  four-inch  iron  (or  lead)  ventilator  be  fixed  to 
the  same  chamber  and  carried  up  three  feet  above  the  highest  eaves  of 
the  house.  That  a  four-inch  branch  stoneware  pipe  drain  from  the 
gully  trap  under  the  sink  waste  pipe  and  from  the  servants'  water-closet 
be  laid  upon  Portland  cement  concrete.  That  the  joints  of  all  the 
drain  pipes  be  made  with  Portland  cement,  and  the  same  branch  drains 
be  properly  connected  to  the  aforesaid  inspection  chamber. 

"  That  a  four-inch  brass  thimble  be  wiped  on  to  the  lead  soil  pipe  in 
the  scullery,  and  that  it  be  connected  with  a  four-inch  pipe  to  a 
Y  junction  fixed  in  the  main  drain  or  to  the  chamber  in  the  yard. 

"  That  the  whole  of  the  drain  be  covered  with  six  inches  of  Portland 
cement  concrete." 

(10)  That  the  appellant  made  default  in  complying  with  the  requisi- 
tions of  the  said  notice  of  July  14,  1902. 

4.  It  was  contended  on  behalf  of  the  appellant — 

(i.)  That  no  notice  of  any  order  of  the  respondent  council  to  execute 
the  said  works  had  been  served  upon  the  owner  or  occupier  of  the  said 
premises,  whereas  it  was  a  condition  precedent  to  the  right  of  the 
respondent  council  to  recover  penalties  under  section  64  of  the 
Metropolis  Management  (Amendment)  Act,  1862,  that  notice  of  such 
an  order  should  have  been  servecf  upon  such  owner  or  occupier. 
Further,  that  the  notice  dated  July  14,  1902,  was  not  a  notice  of  an 
order  of    the   respondent    council  within  the  meaning  of   the  said 
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64th  section  or  of  section  211  of  the  principal  Act  of  1855,  and  that  by        ^^^^ 
reason  of  the  failure  of  the  respondent  council  to  comply  with  the  Swinboum  v. 
provisions  of  the  said  Acts  in  respect  of  such  notice  we  were  bound  to  |«ani«nmitli 
dismiss  the  summons. 

(iL)  That  the  respondent  council  by  the  notice  of  July  14,  1902,  in 
declaring  that  the  drain  was  in  bad  order  and  condition  or  requiring 
the  appellant  to  amend  the  same  by  the  execution  of  structural  works, 
being  the  taking  up  of  the  existing  drain  and  the  substitution  therefor 
of  a  new  system  of  drainage,  and  by  specifying  the  details  of  the  work 
required  by  them  to  be  done,  were  acting  in  excess  of  the  powers 
conferred  upon  them  by  section  85  of  the  said  Act,  and  the  said  notice 
was  therefore  u/fra  vires, 

(iii.)  That  the  said  notice  was  not  a  notice  in  the  terms  of  the 
resolution  set  out  in  paragraph  3  (8)  hereof,  but  was  a  notice  to  the 
appellant  to  execute  certain  works  not  referred  to  by  the  terms  of  the 
said  resolution.  Further,  that  no  notice  could  be  given  i6  the  appellant 
except  in  the  said  terms,  and  that  the  said  notice  was  bad. 

(iv.)  That  the  drainage  byelaws  made  by  the  London  County 
Council  under  section  202  of  the  said  Act  of  1855  ^^^^  recognised  by 
and  were  binding  upon  the  respondent  council,  and  where  the  require- 
ments of  the  said  notice  were  not  in  accordance  with  those  of  the  said 
bye-laws  they  were  ultra  vires,  and  the  notice  was  bad 

(v.)  That  the  appellant,  in  pursuance  of  the  said  notice  dated  March 
20,  1902,  having  repaired  the  said  drain  and  the  respondent  council 
having  taken  no  proceedings  to  enforce  the  execution  of  the  further 
works  required  by  the  said  notice  or  by  the  two  previous  notices,  they 
were  now  estopped  from  requiring  the  execution  of  such  works. 
Further,  it  was  not  open  to  the  respondent  council  to  serve  the  said 
notice  of  July  14,  1902,  and  to  take  proceedings  thereunder  while  prior 
notices  upon  which  proceedings  could  still  have  been  taken  had  been 
served  upon  the  appellant. 

5.  On  behalf  of  the  respondent  council  it  was  contended  that  the 
notice  of  July  14,  1902,  was  a  notice  of  the  resolution  of  the  respondent 
council  of  June  18,  1902,  and  that  ihe  appellant  having  failed  to  comply 
with  the  requisitions  thereof  had  neglected  or  made  default  to  comply 
with  an  order  of  the  respondent  council  within  the  meaning  of  section 
64  of  the  Metropolis  Management  (Amendment)  Act,  1862.  That 
the  resolution  of  June  18,  1902,  was  within  the  powers  of  the  council 
and  one  which  not  having  been  appealed  from  we  were  bound  to 
enforce.  And  that  the  respondent  council  was  not  estopped  from 
institutiDg  the  proceedings  before  us. 

6.  Upon  the  said  hearing  we  found  as  a  fact  that  the  appellant  had 
been  duly  served  with  the  notice  of  the  respondent  council  dated  July 
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14,  1902,  to  execute  the  said  works,  and  had  made  default  in  complying 


Swinboora  v,     with  such  notice,  and  we  held  : — 

HftDBltf 

Borough 


•?*"^*"!^j,       (i)  That  such  notice  was  a  notice  of  an  order  of  the  respondent 


council  within  the  meaning  of  the  said  Acts,  and  that  the  respondent 
council  had  power  under  the  said  Acts  to  require  the  execution  of  the 
works  set  out  in  the  said  notice.  And  that  the  council  was  not  estopped 
from  enforcing  it  as  contended  by  the  appellant. 

(2)  That  the  said  notice  was  a  notice  of  the  resolution  of  June  18, 
1902,  and  that  the  requirements  of  such  notice  were  authorised  by  the 
terms  of  that  resolution. 

(3)  That  so  far  as  the  said  bye-laws  were  applicable,  the  requirements 
of  the  notice  of  July  14,  1902,  were  in  accordance  therewith. 

(4)  That  the  respondent  council  had  power  to  serve  the  said  notice 
of  July  14,  T902,  and  were  not  estopped  from  so  doing  as  contended. 

We  therefore  gave  judgment  against  the  appellant  as  aforesaid,  but 
the  appellant  questioned  the  proceedings  upon  the  grounds  above  set 
out. 

The  question  for  the  opinion  of  the  Court  was  whether  the  justices 
were  correct  in  point  of  law  in  their  determination. 

The  Metropolis  Management  Act,  1855  (18  &  19  VicL  c.  120), 
contains  the  following  provisions  : — 

Section  82.  It  shall  be  lawful  for  any  sucli  vestry  ....  or  for  their  surveyor  or 
inspector,  or  such  other  person  as  they  appoint,  to  inspect  any  drain  ....  or  sinks, 
traps,  syphons,  pipes,  or  other  works  or  apparatus  connected  therewith  ....  and 
for  that  purpose  ....  to  enter,  by  themselves  or  their  surveyor  or  inspector  and 
workmen,  upon  any  premises,  and  cause  the  ground  to  be  opened  .... 

Section  85.  If,  upon  such  inspection  as  aforesaid,  any  drain  ....  appear  to  be  in 
bad  order  and  condition,  or  to  require  cleansing,  alteration,  or  amendment,  or  to  be 
filled  up,  the  vestry  ....  shall  cause  notice  in  writing  to  be  given  to  the  owner  or 
occupier  of  the  premises  ....  requiring  him  forthwith,  or  within  such  reasonable 
time  as  shall  be  specified  in  such  notice,  to  do  the  necessary  works  ;  and  if  such  nodce 
be  not  complied  with  by  the  person  to  whom  it  is  given  the  vestry  ....  may,  if 
they  think  fit,  execute  such  works,  and  the  expenses  incurred  by  them  in  so  doing 
shall  be  paid  to  them  by  the  owner  or  occupier  of  the  premises. 

Section  211.  Any  person  who  deems  himself  aggrieved  by  any  order  of  any  vestry 
....  in  relation  to  the  level  of  any  building,  or  any  order  or  act  of  any  vestry  .  .  . 
in  relation  to  the  construction,  repair,  alteration,  stopping  or  filling  up,  or  demolltioD 
of  any  building,  sewer,  drain  ....  may,  within  seven  da}^  after  notice  of  any  sndi 
order  to  the  occupier  of  the  premises  affected  thereby,  or  after  such  act,  appeal  to  the 
Metropolitan  Board  of  Works  [now  the  London  County  Council]  against  the 
same  .... 

Section  64  of  the  Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  provides  as  follows  : — 

Whereas  by  the  seventy-third  ....  eighty-fifth,  and  eighty-Hxth  sections  of  the 
firstly  recited  Act  [the  Act  of  1855],  certain  works,  matters  and  things  are  required 
to  be  constructed,  made,  or  executed  on  the  requisition  of  vestries  ....  by  the 
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owDOS  or  oocapiers  of  the  premises  therein  referred  to  ;    and  in  case  any  such  owner         1908. 

or  oocapier  reliise  or  neglect  to  commence,  proceed  with,  or  complete  the  same,  as  g^^      " 

the  case  may  be,  the  vestry  ....  are  authorised  to  perform  and  execute  such  works,  Hammersmith 

mitiers,  and  things,  and  recover  the  costs  incurred  thereby  in  manner  therein  provided :  Boroagh  Ooonoil. 

be  it  enacted,  that  in  case  of  any  such  neglect  or  de&ult  by  any  person  or  persons  to 

ctxnp(|r  with  the  order  of  any  vestry  ...  to  execute  any  works,  matters,  or  things 

noder  any  of  the  said  provisions,  the  person  or  persons  so  offending  shall  forfeit 

and  pay  to  the  vestry  ....  a  sum  not  exceeding  five  pounds,  and  also  a  further 

som  not  exceeding  forty  shillings  for  every  day  during  which  such  offence  shall 

oontiDiie,  to  be  recovered  by  action  at  law   or  before  a  justice  of  the  peace  in  a 

snmmaiy  manner,  at  the  option  of  the  vestry  ....  and  the  vestry  ....  may 

•t  their  discretion  either  execute  or  perform  any  such  works,  matters,  or  things, 

and  recover  the  costs  and  expenses  thereof  from  the    owner  of  the  property  as 

afoiesud,  or  proceed  for  and  recover  the  said  penalty  or  penalties ;  but  nothing 

herein  contained  shall  render  any  person  or  persons  liable  to  be  proceeded  against  for 

the  paudty  as  well  as  for  the  costs  and  expenses  of  the  works. 

Macmorran,  K.Cy  and  Bevan  for  the  appellant.  The  justices  were 
wiODg.  In  the  first  place  the  notice  of  July  14,  assuming  it  to  be 
onobjectionable  in  other  respects,  was  not  in  accordance  with  the  reso- 
lution which  purports  to  support  it  It  is,  therefore,  not  a  notice  which 
the  sanitary  authority  can  be  said  to  have  caused  to  be  given.  Section 
211  of  the  Metropolis  Management  Act,  1855,  which  gives  an  appeal 
against  the  requirements  of  the  sanitary  authority,  shows  how  important 
it  is  that  the  notice  should  be  the  act  of  the  sanitary  authority. 
Secondly,  the  notice  was  bad  because  it  specified  the  works  to  be  done. 
Scaion  85  gives  the  sanitary  authority  no  power  to  specify  works.  The 
scheme  of  the  legislation  is  to  put  the  responsibility  of  doing  what  is 
necessary  on  the  owner  or  occupier.  If  the  sanitary  authority  are  not 
satisfied  with  what  he  has  done,  then  they  can  proceed  against  him,  and 
it  is  for  the  justices  to  determine  whether  what  the  owner  or  occupier 
has  done  is  enough  :  Woody,  Widnes  Corporation^  1898,  i  Q.  B.  463; 
67  L  J.  Q.  B.  254  ;  Clerkenwell  Vestry  v.  Feary  (1890)  24  Q.  B.  D. 
703 ;  59  L.  J.  M.  C.  82.  The  provisions  for  an  appeal  to  the  London 
County  Council  do  not  preclude  the  appellant  from  taking  the  point 
before  the  justices  that  the  notice  is  bad  :  Fulham  Vestry  v.  Solomon^ 
1896,  I  Q.  B.  198 ;  65  L.  J.  M.  C.  33. 

R.  Cunningham  Glen  for  the  respondents.  The  notice  was  a  mere 
canying  out  of  the  resolution  of  the  Council,  and  the  appellant  might 
perfectly  well  have  appealed  against  it  under  section  211.  It  was  not 
appealed  against,  and  the  justices  cannot  go  into  the  question  of  the 
propriety  of  what  it  required  to  be  done  :  St,  John' s^  Hackney^  Vestry  v. 
HutUm,  1897,  I  Q.  B.  210 ;  66  L.  J.  Q.  B.  74. 

Lord  Alverstone  C.J.  In  this  case  on  the  facts  sUted,  I  do  not 
think  this  conviction  can  be  enforced.     I  am  desirous  of  not  expressing 
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^^Q^        any  final  opinion  as  to  what  can  be  specified  under  section  85  of  the 
Swinboum  z\      Metropolis  Management  Act,  1855.     All  I  say  is  that  I  am  not  prepiared 
SSnril^*^ .,  to  hold  that  under  no  circumstances  can  the  authority  specify  what  they 
^  think  to  be  the  necessary  works  under  the  section.     But  I  am  clear  of 

this,  in  order  that  the  sanitary  authority  can  sue  for  penalties  there  must 
be  an  order  of  theirs  which  would  be  subject  to  appeal,  because  I  think 
if  a  valid  order  is  made,  and  not  appealed  against,  under  ordinary  cir- 
cumstances the  magistrate  has  only  to  see  if  the  order,  which  is  a  valid 
one,  has  been  obeyed. 

In  this  case  the  sanitary  authority  gave  notice  to  do  certain  works. 
The  appellant  carried  out  certain  other  works,  and  they  then  passed  a 
resolution  that  the  drain  was  not  in  proper  order,  and  asked  him  to  do  the 
necessary  repairs.  After  that  a  notice  was  served  upon  him  specifying 
what  was  to  be  done.  The  resolution  does  not  in  terms  refer  to  that 
notice,  or  to  the  facts  which  had  been  previously  reported  to  the 
authority ;  but  it  says  that  he  is  to  do  such  works  as  may  be  necessary. 

Mr.  Macmorran  says,  and  for  the  purposes  of  this  case  it  is  possible, 
that  the  appellant  r^arded  that  as  being  an  invalid  order,  and  therefore 
did  nothing  more  because  he  did  not  consider  that  he  wa§  bound  to  do 
anything,  and  he  could  not  appeal  against  it.  He  wished  to  raise  the 
point  hereafter  that  nothing  was  necessary  to  be  done.  That  matter  has 
not  been  dealt  with  by  the  justices.  They  have  simply  decided  against 
him  and  convicted  him  because  he  did  not  obey  the  notice  which  was 
subsequently  brought  to  his  knowledge,  or  served  upon  him,  to  carry 
out  certain  works.  I  think,  at  any  rate,  it  is  necessary  that  there  should 
be  an  order  of  the  sanitary  authority  requiring  him  to  do  certain  things 
which  can  be  appealed  against.  In  this  case  I  am  not  satisfied  that 
there  was,  and,  therefore,  I  think  the  conviction  cannot  be  supported. 

Wills  J.     I  am  of  the  same  opinion 

Ch  ANN  ELL  J.     I  agree. 

Appeal  allowed. 

Solicitor  for  the  appellant— T.  G.  Bullen. 

Solicitor  for  the  respondents — H.  Thompson. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

It  is  not  very  easy  to  appreciate  exactly  what  the  Court  intended  to  decide  in 
the  above  case.  The  power  in  the  sanitary  aaihority  onder  section  85  of  the 
Metropolis  Management  Act,  1855,  is  to  "cause  notice  in  writing"  to  be  given 
to  the  owner  or  occupier  requiring  him  to  "  do  the  necessary  workL" 

This,  it  would  seem,  must  mean  either  that  the  sanitary  authority  are  to  cause 
notice  to  be  given  requiring  the  owner  or  occupier  to  do  the  necessary  works 
vdthout  speciiying  what  those  works  are  to  be,  or  that  they  are  to  cause  notice  to 
be  given  requiring  him  to  do  specified  works,  or,  as  a  third  alternative,  that  tbey 
may  adopt  at  their  option  either  of  these  courses. 

It  seems  clear,  further,  that  unless  the  authority  are  restricted    to  giving  a 
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Dodce  requiring  the  necessary  works  to  be  done  without  specifying  them,  in 
wfakh  Cise  the  notice  given  in  the  above  case  was  obviously  bad,  the  authority 
thonsdves  must  decide  what  the  notice  is  to  require. 

On  the  &cts  as  stated  in  the  above  case  this  was  not  done.  There  was  no 
qnestioD  even  of  an  act  of  a  committee  subsequently  ratified  or  anything  of  that 
soft ;  bot  apparently  the  determination  of  what  the  notice  was  to  contain  was 
simply  left  to  an  officer. 

Thos,  if  the  view  above  expressed  is  right,  the  notice  was  not,  within  the  words 
of  the  section,  a  notice  which  the  sanitary  authority  had  '*  caused  to  be  given." 

Perhaps  this  is  really  what  the  decision  of  the  Court  amounts  to  ;  but,  in  view  of 
what  was  said  bj*  Lord  Alverstone  C. J.  with  reference  to  the  provisions  for  appeal 
in  section  211,  it  is  not  very  clear  whether  this  was  exactly  the  ground  taken. 

Itvoald  rather  seem  to  have  been  assumed,  it  may  be  observed,  that  the 
resohtion  of  the  sanitary  authority  under  section  85,  to  cause  notice  to  be  given, 
or  perhaps  the  notice  itself,  constitutes  an  '* order"  of  that  authority  within 
section  211.  But  this  is  not  altogether  clear.  The  section  gives  an  appeal 
against  any  "  order"  of  the  sanitary  authority  in  relation  to  certain  matters  and 
also  against  an  "act"  of  the  sanitary  authority  in  relation  to  certain  matters. 
And  it  may  well  be  that  the  section  in  speaking  of  an  "  order  "  intends  to  deal 
with  those  cases  only  where  an  earlier  section  {e.g,y  section  76)  gives  the  authority 
power  to  make  an  "  order  "  under  that  name  ;  so  that  the  appeal  with  reference 
to  a  notice  under  section  85  would  be  an  apP^l  not  against  an  **  order"  but 
against  an  "act"  of  the  sanitary  authority.  This  distinction  maybe  important 
with  reference  to  the  very  peculiar  provisions  of  section  211  as  to  the  time  within 
which  the  appeal  must  l)e  Drought. 

It  may  be  observed  that  the  existence  of  the  provisions  in  section  211  for 
appeal  seems  strong  to  show  that  a  notice  under  section  85  ought  to  specify  the 
works  to  be  done :  see  Tracey  v.  Pretty^  1901,  i  K.  B.  444 ;  70  L.  J.  K.  B.  234 ; 
S3  L  T.  767 ;  49  W.  R.  282  ;  65  J.  P.  196 ;  19  Cox  C.  C.  593. 


looa 

Swinhoonif'. 
Hammfiramith 
Borongh  OoondL 
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OOURT  OF  APPBALi. 

SMITH  (/.  LEIGH  UNION. 

Poop  rate— Appeal— Appearanoe  of  aoseBsment  oommlttee  as  peapcm- 
dentB— ConBent  of  flruapdlana— Notl<se  of  ppoposal  to  slve  oofinont 
—Union  Asaeannent  Committee  Amendment  Aet,  1864  (27  &  28 
Viet.  o.  SOX  a  2— Divided  Paplslies  and  Poop  Law  Amen<lment 
Aet,  1882  (46  &  46  Viet.  e.  68X  a  12. 

Section  \20ftht  Divided  Parishes  and  Poor  Law  Amendment  Act^ 
1882,  which  provides  that  where  under  the  Poor  Law  Amendment 
Acty  1834,  and  the  amending  Acts,  the  consent  in  writing  of  the 
majority  of  the  guardians  of  a  union  is  required^  it  shall  be  a  sufficient 
compliance  with  such  requirement  if  a  resolution  giving  consent  is 
passed  at  a  meeting  of  tlu  guardians  after  not  less  than  fourtun 
daysi*  notice  to  each  guardian^  deals  with  cases  where  the  consent  in 
writing  of  a  majority  of  the  guardians  was  expressly  required^ 
and  not  with  cases  where  all  that  was  required  was  the  consent  of 
the  board  of  guardians^  and  where  consequently  the  consent  could 
be  effectively  given  by  a  resolution  of  the  guardians  carried  in  the 
ordinary  way.  The  section^  therefore^  does  not  apply  to  the  consent  of 
the  guardians  to  the  appearance  of  the  assessment  committee  on  rating 
appeals  required  by  section  ^  of  the  Union  Assessment  Committee 
Amendment  Acty  1864. 

Case  stated  by  the  court  of  quarter  sessions  for  the  County  Palatine 
of  Lancaster  upon  an  appeal  heard  and  determined  at  the  quarter 
sessions  of  the  peace  holden  by  adjournment  at  the  County  Sessions 
House,  Liverpool,  in  and  for  the  County  Palatine  of  Lancaster,  on 
the  27th  April,  1903,  against  a  certain  poor  rate  made  on  the  19th 
day  of  June,  1902,  which  said  appeal  was  allowed  (the  rate  being 
amended  in  manner  hereinafter  appearing)  subject  to  the  following 
case. — 

1.  When  the  appeal  of  the  above-named  appellant,  Joseph  Smith, 
was  called  on  for  hearing,  counsel  claimed  to  appear  and  be  heard 
on  behalf  of  the  Assessment  Committee  of  the  Leigh  Union,  appearing 
in  the  name  of  the  Guardians  of  the  union.  The  overseers  of  the 
township  of  Leigh  (which  is  situated  in  the  Leigh  Union)  did  not 
appear  either  in  person  or  by  counsel. 

2.  Counsel  appeared  on  behalf  of  the  said  appellant,  and  called 
upon  the  counsel  who  appeared  on  behalf  of  the  Assessment  Com- 
mittee to  prove  that  the  said  Committee  had  duly  obtained  the 
consent  of  the  Guardians  to  their  appearance  as  respondents  to  the 
said  appeal. 

3.  It  was  then  proved  or  admitted  that  the  notice  of  appeal  had 


Digitized  by 


Google 


CLA.  COURT    OF    APPEAL.  289 

been  sensed  upon  the  Assessment  Committee  on  the   nth  day  of      ^^0^'-^ 
March,  1903,  that  the  next  meeting  of  the  Guardians  was  held  on  Smitk  z^.  Laigik 
the  25th  day  of  March,  and  that  the  Clerk  of  the  Committee  on  ^^^^ 
the  20th  day  of  March  sent  to  each  of  the  Guardians  a  notice  dated 
Friday,  20th  March,  1903,  that  at  the  next  meeting  the  consent  of 
the  Board    to    the    appearance    of    the    Assessment    Committee  as 
respondents  in  appeals  to  quarter  sessions  would  be  proposed.     Copies 
of  the  said  notice  of  appeal  and  of  the  notice  sent  to  the  Guardians 
are  hereunto  annexed,  and  are  to  be  deemed  to  form  part  of  this 
case.     On  the  25th  March  the  next  meeting  of  the  Guardians  was 
held,  and  it  was  resolved:  "That  the  Board  hereby  consents  to  the 
Assessment  Committee  appearing  as  respondents  in  appeals  to  quarter 
sessions  against  the  assessment  of  the  property  "  of  the  above-named 
appellant. 

4.  It  was  contended  by  counsel  for  the  Assessment  Conunittee 
that  the  consent  of  the  Guardians  thus  given  was  a  sufficient  com- 
pliance with  section  2  of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  which  enacts  that  the  Assessment  Committee  may 
with  the  consent  of  the  guardians,  after  notice  shall  have  been  sent 
to  every  guardian,  appear  as  respondents  to  such  appeal,  but  in  the 
name  of  the  guardians  of  such  union ;  and  that  such  consent  need 
not  be  in  writing. 

5.  It  was  contended  by  counsel  on  behalf  of  the  appellant  that 
the  Assessment  Committee  and  the  Guardians  had  not  complied  with 
the  provisions  of  section  12  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1882,  which  enacts  as  follows:  "Where,  under  the 
Poor  Law  Amendment  Act,  1834,  or  any  of  the  Acts  amending  the 
same,  the  consent  in  writing  of  a  majority  of  the  guardians  of  a  imion 
or  the  managers  of  a  school  district  is  required  it  shall  be  deemed 
a  sufficient  compliance  with  such  requirement  if  a  resolution  giving 
consent  is  passed  at  a  meeting  of  the  guardians  or  managers,  of  which 
meeting,  and  of  the  business  to  be  transacted  thereat,  not  less  than 
fourteen  days  notice  shall  be  given  to  each  guardian  or  manager."  It 
was  contended  by  counsel  for  the  appellant  that  not  less  than  14  days* 
notice  should  have  been  given  to  each  guardian  of  the  meeting  at 
which  the  consent  to  the  appearance  of  the  Assessment  Committee 
as  respondents  was  given  and  that  as  only  four  clear  days'  notice  was 
given  of  such  meeting,  including  Saturday  and  Sunday,  such  notice 
was  insufficient  and  such  consent  was  invalid,  and  that  the  Assess- 
ment Committtee  had  no  right  to  appear  and  be  heard  on  the  appeal. 

6.  It  was  contended  by  counsel  for  the  Assessment  Committee 
that  section  12  of  the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1882,  did  not  apply  .^—(i)  Because  it  referred  only  to  consents 
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in  writing,  and  section  2  of  the  Union  Assessment  Committee  Amend- 
South  V, Laigh  ™«*t  Act,  1864,  did  not  require  a  consent  in  writing;  (2)  because  the 
Union.  Union  Assessment  Committee  Amendment  Act,   1864,  was  not  one 

of  the  Acts  amending  the  Poor  Law  Amendment  Act,  1834;  and 
(3)  because  the  said  section  12  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1882,  provided  merely  that  a  resolution  passed 
at  a  meeting  of  which  not  less  than  14  days'  notice  had  been  given 
should  be  a  sufficient  compliance  with  the  requirements  of  earlier 
Acts,  but  did  not  enact  that  a  resolution  passed  without  such  nodce 
should  in  no  case  be  valid,  and  that  the  words  "14  days  shall  be 
sufficient "  (sic)  do  not  impose  a  minimum. 

7.  We  held  that  the  objection  raised  on  behalf  of  the  appellant 
must  be  sustained,  and  refused  to  hear  counsel  for  the  Assessment 
Committee  on  the  merits  of  the  appeal,  but  agreed  to  state  this  case 
for  the  opinion  of  the  High  Court  on  the  question  whether  the 
Assessment  Committee  were  wititled  to  be  heaid. 

8.  Evidence  was  given  on  behalf  of  the  appellant  to  show  that  he 
had  duly  served  notice  of  appeal  on  the  overseers  of  the  parish  and 
on  the  Assessment  Committee,  and  had  given  notice  of  objection  to 
the  valuation  list,  and  had  failed  to  obtain  relief  before  the  Assess- 
ment Committee. 

9.  We  allowed  the  appeal,  with  costs  against  the  overseers,  but 
declined  to  go  into  the  question  of  the  value  of  the  said  hereditament, 
and  reduced  the  value  of  the  said,  hereditament  to  the  amount 
appearing  in  the  valuation  list  in  force  before  the  making  of  the  new 
valuation  list  on  which  the  rate  against  which  the  said  appeal  was 
brought  was  based — that  is  to  say,  we  reduced  the  said  appellant's 
assessment  from  £,\^o  gross  and  ;£iio  rateable  value  to  £fio  gross 
and  £,$1  rateable  value. 

The  question  for  the  opinion  of  the  Court  is  whether  we  were  right 
in  refusing  to  hear  counsel  for  the  Assessment  Committtee. 

If  the  said  decision  was  right,  it  is  to  stand;  if  not,  it  is  to  be 
quashed,  and  the  Court  is  to  make  such  order  herein  as  the  Court 
shall  think  fit 

W,  C  Ryde  for  the  Assessment  Committee  of  the  Leigh  Union 
(respondents  at  quarter  sessions).  Secrion  2  of  the  Union  Assess- 
ment Committee  Amendment  Act,  1864,  does  not  require  the  consent 
of  the  guardians  of  a  union  to  the  appearance  of  their  Assessment 
Committee  in  their  name  on  appeals  to  be  in  writing.  It  does  not 
require  the  consent  of  a  majority  of  the  whole  board.  The  consent 
required  is  wholly  different  from  that  contemplated,  for  instance, 
by    section    23    of   the    Poor    Law    Amendment    Act,    1834,    when 
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guaidiaDs  propose  to  purchase  or  hire  land  for  the  erection  of  work-      1803-^ 
houses  and  so  on.     The  class  of  cases  as  to  which  the  14  days'  Smith  v.  Leigh 
notice  to  guardians  to  attend  the  meeting  at  which  their  consent  is  ^^^ 
to  be  given,  is  required  by  section  12  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1882,  does  not  embrace  the  mere  appear* 
anoe  <^  an  Assessment  Committee  as  respondents  to  an  appeal  at 
qnaiter  sessions,  and  in  such  a  case  no  14  days'  notice  is  required, 
and  the  ordinary  notice  contemplated  by  section  2  of  the  Act  of  1864 
is  sufficient. 

W.  Mackemie  {Boyle,  K,C,,  with  him),  for  appellant  at  quarter 
sessions.  Any  consent  of  the  Guardians  must  be  given  in  writing, 
for  they  can  only  act  by  resolution  in  writing.  Section  12  of  the 
Act  of  1882  therefore  applies,  because  the  Act  of  1864  is  in  eflFect 
an  amendment  of  the  Poor  Law  Amendment  Act,  1834.  The  Act 
of  1882  was  intended  to  import  a  uniformity  into  all  these  matters 
of  business  in  connection  with  guardians  and  Assessment  Committees, 
and  the  whole  trend  of  modem  legislation  is  to  create  uniformity  in 
procedure.  It  must  have  been  intended  by  section  2  of  the  Union 
Assessment  Committee  Amendment  Act,  1864,  that  the  consent  of 
the  guardians  should  be  in  ^vriting.  The  power  given  to  an  Assess- 
ment Committee  to  appear  as  respondents  in  an  appeal  is  an  extremely 
important  one,  and  may  involve  a  large  expenditure  of  the  ratepayers' 
mcmey.  The  express  consent  of  the  Guardians  is  therefore  of 
importance. 

'Ryde  was  not  called  upon  to  reply. 

Lord  Alverstone  C.J.  It  by  no  means  follows  that  because  a 
point  is  taken  very  late  in  the  history  of  Poor  Law  rating  appeals  it 
may  not  be  a  perfectly  good  point;  therefore  it  must  not  be  thought 
that  I  am  deciding  this  case  except  upon  the  arguments  that  we  have 
heaid.  But  there  are  two  line$  of  statutes  in  connection  with  these 
matten  which  I  think  are  perfectly  clear  and  definite.  Prior  to  the 
Union  Assessment  Committee  Act,  1862,  and  the  Union  Assessment 
Committee  Amendment  Act,  1864,  the  parties  to  the  poor  rate 
^peals  were  the  direct  parties,  the  appellant  and  the  overseers,  and 
it  was  only  after  the  Union  Assessment  Committee  Act,  1862,  was 
passed  that,  in  order  to  give  the  Union  Assessment  Committee  who 
were  responsible  for  the  rating,  and  who  approved  the  valuation 
lists,  a  right  to  appear,  that  this  legislation  enacted  that  they  should 
be  entitled  to  defend  appeals.  Section  2  of  the  Act  of  1864  says: 
*The  Assessment  Committee  of  such  union  may,  with  the  consent  of 
the  guardians  of  such  union,  after  notice  shall  have  been  sent  to  every 
guardian,  appear  as  respondents  to  such  appeal,  but  in  the  name  of 
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^^^^^"^  the  guardians  of  such  union,  in  like  manner,  and  with  the  same 
Smith  z/.  Leigii  incidents,  and  subject  to  the  same  liabilities,  and  entitled  to  the  same 
UnioiL  remedies  and  rights,  as  in  the  case  of  persons  other  than  the  overseers 

to  whom  notice  of  appeal  may  be  given  " ;  and  Mr.  Mackenzie  is  per- 
fectly right  in  saying  that  that  power  to  appear  as  respondents  to 
an  appeal  is  an  important  matter.  It  involves  the  Guardians^  or 
rather  it  involves  the  Assessment  Committee  in  the  name  of  the 
Guardians,  in  the  possible  liability  to  costs,  and  therefore  it  is  not  a 
step  that  ought  to  be  taken  without  a  formal  consent  of  the  Guardians. 
I  quite  agree,  although  there  is  no  statement  about  it,  that  the  consent 
of  the  Guardians  must  be  given  by  resolution  at  a  meeting;  and  if 
the  point  taken  in  this  appeal  had  been  that  no  notice  had  been 
given  to  the  Guardians  at  all,  and  possibly  that  there  was  no  consent 
of  the  Guardians  to  the  Assessment  Committee  appearing  in  their 
name  as  respondents,  the  objection  would  have  been  a  very  fatal 
one,  and  an  objection  which  has  to  my  knowledge  prevailed  in  a 
great  many  cases;  but  that  was  not  the  point  taken  in  this  appeal; 
but,  notice  having  been  given  to  all  the  Guardians,  and — as  for  this 
purpose  it  must  be  assumed — the  Guardians  having  assented  to  the 
Assessment  Committee  appearing  as  respondents  in  pursuance  of 
section  2  of  the  Act  of  1864,  counsel  for  the  appellant  at  the  sessions 
objected,  not  that  the  conditions  of  that  section  had  not  been  com- 
"  plied  with,  but  that  the  notices  given  were  not  good  notices,  because 
they  did  not  comply  with  section  12  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1882.  Whatever  may  have  been  argued 
at  the  sessions  as  to  notice  being  given  in  writing  or  not,  which  is 
one  of  the  points  taken,  it  is  obviously  suggested  that  this  section 
required  a  14  days'  notice,  and  Mr.  Mackenzie  has  very  properly 
contended  that  in  order  to  say  whether  that  is  so  we  must  look  and 
see  whether  this  Act  of  1882  was  intended  to  amend  the  practice 
which  had  existed  and  was  known  to  exist  under  the  Acts  of  1862 
and  1864.  The  words  of  section  12  are:  "Where,  under  the  Poor 
Law  Amendment  Act,  1834,  or  any  of  the  Acts  amending  the  same, 
the  consent  in  writing  of  a  majority  of  the  guardians  of  a  imion  or 
the  managers  of  a  school  district  is  required."  That  is  an  entirely 
different  thing  from  the  written  resolution  of  an  ordinary  majority 
at  a  meeting  either  of  the  Assessment  Committee  or  of  the  Board  of 
Guardians.  There  were  certain  proviaons  in  statutes  earlier  than  the 
Poor  Law  Amendment  Act,  1834,  some  of  which  still  remain,  but  it 
is  enough  for  the  present  purpo.se  to  refer  to  one  provision  in  section  23 
of  that  Act,  that  before  guardians  could  consent  to  spend  capital 
money,  either  in  erecting  a  workhouse,  or  in  hiring  a  workhouse,  the 
consent  in  writing  was  to  be  obtained — ^not  of  the  board  of  guardians- 
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but  of  the  majority  of  the  guardians?  of  the  union,  that  is  to  say,  a      1908-4^ 

majorit}'  oi  the  whole  body.     I  need  scarcely  point  out  that  that  is  Smith  v,  Leigh 

an  entirely  dififerent  thing  from  the  majority  of  those  present  at  the  ^^^ 

meeting  properly  summoned.     That  would  be  the  ordinary  proceeding 

of  both  guardians  and   Assessment  Committees.     I    am,   therefore, 

deaily  of  opinion  that  the  objection  taken  that  notice  under  section  2 

of  the  Union  Assessment  Committee  Amendment  Act,    1864,  must 

be  notice  under  section  12  of  the  Act  of  1882,  and  therefore  14  days' 

notice,  is  a  bad  point,  and  one  to  which  effect  ought  not  to  have  been 

given.    It  is   important  that   this  should  be   pointed   out,   because, 

inasmuch  as  at  these  sessions,  as  at  many  other  sessions  in  various 

other  parts  <rf  the  country — I   do  not  know  whether  the   practice 

has  become    universal   since   I   was  familiar   with    it — the   practice 

is  for  the  respondent    to    begin,  the  result    is  that  the  appellant 

only   has   been    heard   in    this    appeal,    so    the    court    c^    quarter 

sessions  had  to  proceed  with  regard  to  the  value  without  hearing  the 

Assessment    Committee,    who    are    responsible    for   having  put  the 

appellant  up  to  whatever  figure  his  assessment  was  raised  to.     We  are 

of  opinion,  therefore,  that  the  preliminary  objection  at  quarter  sessions 

was  a  bad  one,  and  the  case  must  go  back  to  the  sessions  to  hear  the 

appeal. 

Lawiiance  J.     I  quite  agree. 

Kennedy  J.     I  entirely  agree. 

Appeal  allowed. 

The  appellant  Smith  appealed  to  the  Court  of  Appeal. 

i.  r.  Lawrence^  K.C,  {BoylCy  K.C.y  and  W.  Mackenzie  with  him), 
f<Mr  the  appellant.  It  is  submitted  that  section  12  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1882,  applies  to  the  consent 
of  the  guardians  required  imder  section  2  of  the  Union  Assessment 
Committee  Amendment  Act,  1864,  which  is  an  Act  amending  the 
Poor  Law  Amendment  Act,  1834,  witliin  the  meaning  of  the  Act  of 
1882.  It  is  true  that  the  Act  of  1864  does  not  in  terms  require  the 
consent  of  the  guardians  to  be  in  writing,  but  the  General 
Order  of  the  Poor  Law  Board  of  1847,  made  under  the  Act  of  1834, 
cont^s  provisions  requiring  minutes  of  the  proceedings  of  a  board 
of  guardians  to  be  kept  and  signed:  see  Arts.  41,  202  (i),  so  that 
in  effect  the  consent  of  the  guardians  spoken  of  in  the  Act  of  1864 
was  necessarily  a  consent  in  writing.  If  section  12  of  the  Act  of 
18S2  is  to  be  read  as  confined  to  cases  where  the  consent  of  the 
guardians  was  expressly  required  to  be  in  writing,  there  are  extremely 
few  provisicMis  with  regard  to  which  it  could  have  any   operation 
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at  ail.  Sections  23,  33,  and  34  of  the  Poor  Law  Amendment 
Smith  V.  Ldgli  Act,  1834,  are  the  only  sections  I  have  found  expressly  requiring 
Union.  consent  in  writing.     Lord  Alverstone  C.J.   thought  that   section   12 

of  the  Act  of  1882  was  confined  to  cases  where  the  ccmsent 
of  a  majority  of  the  whole  of  the  guardians  of  a  union  was  required ; 
but  the  section  is  not  expressed  as  confined  to  such  cases,  and  it  is 
even  far  from  clear  that  it  applies  to  such  cases  at  all.  It  is  a  section 
concerned  with  the  length  of  notice  that  must  be  given  of  meetings 
of  guardians,  and  contains  no  sufficient  indication  of  an  intention 
to  repeal  the  provisions  in  the  earlier  Acts  requiring  the  ccHisent  of 
a  majority  of  the  whole  of  the  guardians,  and  to  substitute  the  consent 
of  a  majority  of  those  present  at  a  meeting. 

If  the  Court  are  against  me  on  this  point,  it  ought  at  any  rate  to 
be  left  open  to  the  quarter  sessions  to  determine  whether  the  notice 
given  in  this  particular  case  was  in  fact  a  reasonable  notice. 

Ryde  for  the  respondents.  It  is  submitted  that  section  12  of  the 
Act  of  1882  is  clearly  intended  to  apply  just  in  those  excep- 
tional cases  where  under  the  Act  of  1834,  or  any  amending 
Act,  the  consent  of  a  majority  of  the  whole  of  the  guar- 
dians of  a  union  in  writing  was  expressly  required,  and 
that  it  does  not  apply  where  the  consent  necessary  is  the 
ordinary  consent  given  by  a  resolution  passed  at  a  meeting  by 
a  majority  of  the  guardians  present  and  voting.  The  provision  in 
the  Order  of  the  Poor  Law  Board  requiring  minutes  to  be  kept  of 
the  proceedings  of  a  board  of  guardians  has  not  the  effect  of  requiring 
that  any  consent  of  the  guardians  should  be  a  "  consent  in  writing." 
The  provisions  in  the  Order  as  to  the  minutes  are  merely  directory : 
Rex  V.  Leicestershire  //.  (1827)  7  B.  &  C.  6.  At  one  time  there 
were  numerous  enactments  expressly  requiring  the  consent  of  the 
guardians  for  various  purposes  to  be  in  writing.  Most  of  them  had 
been  specifically  repealed  befwe  1882 ;  but  that  section  was  ex- 
pressed in  general  terms,  instead  of  in  terms  referring  to  the  one 
or  two  sections  that  were  left,  ex  major e  cauteld,  in  case  any  provisicHis 
of  the  kind  might  have  been  overlooked.  The  object  of  the  section 
was  to  remove  difficulties  that  had  been  found  to  arise  in  practice 
in  obtaining  a  consent  in  writing  from  a  majority  of  the  whole  of  the 
guardians  of  a  union.  That  this  was  understood  to  be  the  object 
appears  from  the  remarks  of  the  Local  Government  Board  on  the 
section  in  their  report  for  1882-83,  at  pp.  1.,  li. 

There  can  be  no  possible  doubt  that  the  notice  was  in  fact  reason- 
able. It  was  a  five  days'  notice,  and  under  the  General  Order  of 
1847  an  extraordinary  meeting  of  guardians  could  be  held  on  a  two 
days'  notice  (Art.  35). 
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Lmfrenct,  K.C.,  replied.  ^^^^^"^ 

Collins  M.R.     This  is  no  doubt  a  rather  puzzling  question  upon  Sm^  v.  Lugh 
the  sections  of  the  Poor  Law  Acts,  but  I  have  come  to  the  conclusion 
that  this  appeal  fails,  and  that  the  judgment  of  the  Court  below  was 
perfectly  right 

The  point  is  this:  The  Assessment  Committee  of  a  certain  union 
appeared  as  respondents  on  an  appeal  by  a  ratepayer  against  a  rate ; 
and  the  question,  is  whether  they  were  empowered  so  to  appear  by 
section  2  of  the  Union  Assessment  Committee  Amendment  Act,  1864, 
which  is  in  these  terms  .^ — "  The  assessment  committee  of  such  union 
may,  with  the  c(»isent  of  the  guardians  of  such  imion,  after  notice 
shall  have  been  sent  to  every  guardian,  appear  as  respondents  to 
such  appeal."  It  is  contended  by  the  appellant  that  the  Assessment 
Committee  have  not  fulfilled  the  conditions  of  that  section,  inasmuch 
as  they  have  not,  he  says,  obtained  the  consent  of  the  Guardians, 

In  order  to  make  that  point  good,  the  appellant  refers  to  section  1 2 
of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1882,  which 
he  says,  governs  the  right  of  the  Assessment  Committee  to  say  that 
they  have  got  the  requisite  consent  That  section  is  in  these  terms : 
"Where,  under  the  Poor  Law  Amendment  Act,  1834,  or  any  of  the 
Acts  amending  the  same,  the  consent  in  writing  of  a  majority  of  the 
guardians  of  a  union  or  the  managers  of  a  school  district  is  required 
it  shall  be  deemed  a  sufficient  compliance  with  such  requirement  if 
a  resolution  giving  consent  is  passed  at  a  meeting  of  the  guardians 
or  managers,  of  which  meeting,  and  of  the  business  to  be  transacted 
thereat,  not  less  than  fourteen  days'  notice  shall  be  given  to  each 
guardian  or  manager."  That  section  in  its  terms  points  to  cases  where 
die  consent  in  writing  of  a  majority  of  the  guardians  of  a  union  is 
necessary,  and  it  substitutes  another  provision  for  that  consent. 
Counsel  for  the  appellant  is  obliged  to  contend  that  section  2  of  the 
Act  erf  1864,  which  gives  the  permission  to  the  Assessment  Committee 
to  appear  as  respondents  on  the  appeal,  when  it  uses  the  words,  ^  with 
the  consent  of  the  guardians  of  such  union,"  must  be  taken  to  mean 
with  the  consent  in  writing  of  the  guardians  of  such  union,  because  it 
is  with  c<Hisent  in  writing  only  that  section  12  of  the  Act  of  1882 
is  concerned,  and  that,  to  begin  with,  creates  an  initial  difficulty  for 
the  learned  counsel.  He  is  setting  up  that  the  Assessment  Com- 
mittee had  failed  to  perform  a  condition  precedent  under  the  section 
under  which  they  take  their  powers,  and  it  seems  to  me  it  is  for 
him  to  point  out  that  that  condition  precedent  is  really  enacted  in 
the  enabling  section ;  but  when  he  has  to  refer  to  the  enabling  section 
he  cannot  find  his  condition  precedent  in  it  The  condition  prece- 
dent he  seeks  to  establish  is  that  they  must  have  got  the  consent 
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^^0^-^  in  writing,  but  he  does  not  find  those  words  in  the  section.  What 
Smith v.Lai^  the  section  says  is  merely  ''with  the  consent  of  the  guardians  of 
Union.  such  union  " ;   and  in  this  case  the  consent  of  the  Guardians  un- 

doubtedly has  been  given.  It  was  given  at  a  meeting  summoned  by 
:\  notice  of,  I  think,  five  days,  and  the  consent  was  given  by  a 
majority.  I  do  not  even  know  whether  it  was  not  given  unanimously 
at  that  meeting.  So  that  there  has  undoubtedly  been  a  consent 
within  the  meaning  of  the  section  enabling  the  Assessment  Committee, 
with  that  consent,  to  take  the  course  they  have  taken,  unless 
counsel  is  entitled  to  read  into  the  section  that  the  consent  must  be 
in  writing.  He  is  obliged  to  do  that  in  order  to  introduce  section  12 
of  the  Act  of  1882  into  the  discussion  at  all.  How  does  he  do  it? 
Section  12,  as  I  have  said,  deals  only  with  those  cases  where  imder 
the  Poor  Law  Amendment  Act,  1834,  or  the  Acts  amending  the 
same,  the  consent  in  writing  is  a  condition  precedent,  and  it  does 
substitute  another  machinery  for  that  consent  in  writing. 

The  argument  of  Mr.  Lawrence  upon  that  is  this : — ^He  says  that, 
by  reason  of  section  38  of  the  Act  of  1834,  the  guardians,  in  adminis- 
tering that  Act  and  the  amending  Acts,  could  not  act  as  guardians 
in  any  manner — except  in  two  or  three  limited  cases  specially  referred 
to — otherwise  than  at  a  meeting,  and  that  by  rules  framed  under 
the  authority  of  the  Act  of  1834,  those  meetings  were  subject  to 
regulations  which  involved  the  committing  of  the  guardians'  reso- 
lutions to  writing.  The  resolutions  were  to  be  recorded.  Therefore, 
he  says,  whenever  the  consent  of  the  guardians  was  given,  it  was, 
not  by  special  enactment,  but  by  reason  of  the  machinery  applicable 
to  meetings  of  guardians,  necessarily  in  writing;  and  therefore 
section  2  of  the  Act  of  1864,  which  deals  with  the  consent  of  the 
guardians,  must  be  taken  to  deal  with  and  include,  and  make  a  con- 
dition precedent,  consent  in  writing.     That  is  shortly  his  argument 

Now  it  seems  to  me  that  that  would  be  prima  facie  z.  very  extra- 
ordinary way  to  introduce  into  an  enabling  Act  a  limitation  upon 
the  permission  given  in  that  Act.  It  would  be  introducing  a  limita- 
tion derived,  not  from  express  enactment  at  all,  but  from  certain 
machinery  which  was  introduced  to  facilitate  the  working  of  the 
earlier  Acts.  And  when  we  look,  as  we  have  been  enabled  to  do  by 
the  assistance  of  Mr.  Ryde's  argument,  at  the  history  of  the  legis- 
lation, it  seems  to  me  tliat  that  very  strained  and  ingenious  contention 
cannot  stand.  There  is  a  specific  section  in  the  Poor  Law  Amend- 
ment Act,  1834,  which  is  the  first  of  the  Acts  referred  to  in  section  12 
of  the  Act  of  1882,  which  specially  requires  the  consent  in  writing 
of  a  majority  of  the  guardians  for  a  particular  subject  matter,  namely, 
ordering  a  workhouse  to  be  built     That,  on  the  face  of  the  Act 
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itsdf,  is  imposed  as  ,a  special  condition,  and  is  not  the  sort  of  implied      i008-4. 
condition  that  is  introduced  into  the  operations  of  guardians  by  virtue  Smith  v,  Leigh 
of  the  application   of  the  rules  obliging   minutes   to   be   kept   and  ^^^^ 
recorded  by  their  officer.     So  that  there  is  in  the  same  Act  an  express 
provision  that  a  particular  class  of  resolution  can  only  be  come  to 
by  and  with  the  consent  in  writing  of  the  guardians  co-existing  with 
odier  provisions,  which  Mr.  Lawrence  says  have  the  same  effect  and 
force,  namely,  that  everything  done  by  the  guardians  at  all  has  to 
be  done  by  something  that  involves  writing,  and  therefore  assumes 
and  entails  a  consent  in  writing  by  the  guardians.     It  seems  to  me 
that  that  legislation  shows  that  there  is  a  certain  special   class  of 
l^slation  involving  by  the  force  of  the  Act  itself  the  special  consent 
of  the  majority  or  of  the  whole  of  the  guardians ;  and  that  that  is 
quite  different  from  the  legislation  which  is  introduced  by  a  round- 
about process  of  machinery',  and  which  does  result,  in  fact,  where 
they  have  consented,  in  there  being  a  record,  in  most  cases  if  not 
necessarily  in  all,  of  the  fact  that  they  have  so  consented.     But  it  does 
not  stand  there,  because  we  are  told  that  there  are  other  sections  in 
the  Acts,  which  have  been  subsequently  one  by  one  repealed,  which 
did  in  the  same  way  specially  provide  for  the  written  consent  of  the 
guardians.     From  time  to  time  those  were  repealed  one  by  one,  but 
there  came  a  time,  namely,  in  1882,  when  the  Legislature,  as  appears 
by  the  report  of  the  Local  Government  Board,  thought  it  more  con- 
venient that,  instead  of  repeating  this  process  of  finding  out  these 
special  sections  and   dealing   with   them  one   by   one,    they   should 
tx  majore  cauteld^  in  case  any  such  sections  still  existed  unrepealed, 
deal  with  them  by  one  compendious  section  all  at  once,  and  make 
an  end  of  them  once  anc^  for  all.     That  appears  to  me  to  be  what 
they  have  done  or  attempted  to  do  by  the  12th  section  of  the  Act 
of  1882,  which  I  have  just  referred  to.     The  section  seems  to  me  to 
point  to  some  specific  enactments  which  had  existed,  and  were  still 
supposed  to  exist,  which  specifically  imposed  the  condition  of  the 
consent  in  writing  of  the  guardians  or  of  a  majority  of  them,  and 
certainly  not  to  apply  to  that  consent  which  had  to  be  in  writing 
merely  by  reason  of  the  machinery  which  was  introduced  to  make  the 
Acts  operative.     Furthermore,  this  machinery  which  Mr.   Lawrence 
relies  upon  is  a  machinery  whereby  the  guardians  act  at  meetings 
and  by  "  a  majority  of  the  guardians  present  at  the  meeting."     That 
is  the  result  of  the  machinery.     Now  what  is  provided  by  section  2 
of  the  Act  of  1864  is  that  '^  the  assessment  committee  of  such  union 
may,  with  the  consent  of  the  guardians  of  such  union,  after  notice 
.  .  .  appear  as  respondents  to  such  appeal."     Then  Mr.   Lawrence 
introduces  his  machinery,  and  he  says  that  in  effect  the  words  the 


Digitized  by 


Google 


298  knight's    local   government   reports.         l«»-fc 

^^0^-^  "  consent  of  the  guardians  "  mean  consent  of  a  ipajority  of  the  guar- 
Smith  v.  Leigfa  dians  present  at  a  given  meeting.  Is  that  the  same  thing  as  the 
Union.  consent  of  a  majority  of  the  guardians  of  a  union  spoken  of  in  sec- 

tion 12  of  the  Act  of  1882?  It  seems  to  me  that  the  two  sections 
are  enactments  as  to  two  different  subject  matters.  One  is  an  enact- 
ment as  to  the  guardians  of  the  union,  and  the  other  as  to  that  portion 
of  the  guardians  who  happen  to  be  present,  and  by  a  majority  decide 
the  matter  at  a  meeting.  That  is  an  objection,  I  think,  to  Mr. 
Lawrence's  contention,  but  I  rest  my  judgment  on  broader  grounds* 
It  seems  to  me  that  when  you  look  at  the  legislation,  and  follow  out 
the  course  of  it,  this  enactment  which  Mr.  Lawrence  relies  upon, 
namely,  the  12th  section  of  the  Act  of  1882,  is  one  specially  directed 
at  particular  sections  which  require  the  consent  in  writing  of  the 
guardians  or  a  majority  of  them,  and  not  at  the  class  of  legislation 
contained  in  section  2  of  the  Act  of  1864.  It  seems  to  me,  therefore, 
that  Mr.  Lawrence  has  failed  to  show  that  section  2  of  the  Act  of 
1864  did  impose  the  condition  precedent  for  which  he  contends,  or 
that  the  consent  obtained  by  the  Assessment  Committee  in  this  case 
was  defective.  It  seems  to  me  that  the  condition  precedent  did  not 
exist,  and  that  therefore  their  failure  to  comply  with  it  is  no  bar  to 
their  assuming  that  they  have  got  the  consent  which  in  ix)int  of  fact 
they  did  get  at  a  properly  convened  meeting. 
For  these  reasons  I  think  the  appeal  fails. 

RoMER  L.J.  The  suggestion  made  on  behalf  of  the  appellant  is 
that  for  the  purpose  of  section  12  of  the  Act  of  1882  the  words  there 
used,  "  the  consent  in  writing  of  a  majority  of  the  guardians,"  are 
equivalent  to  or  include  the  words  "  the  consent  of  the  guardians," 
as  used  in  section  2  of  the  Act  of  1864.  I  cannot  agree  to  that 
suggestion.  I  think  that  the  Legislature  intended  to  limit  the  opera- 
tion of  section  12  to  the  cases  therein  expressly  mentioned — that  is 
to  say,  to  the  cases  where  by  some  Poor  Law  statutory  provision 
the  consent  of  the  guardians  had  to  be  obtained  exactly  as  mentioned, 
that  is  to  say,  a  consent  in  writing,  and  of  the  majority  of  the  guardians. 
One  can  indeed  see  clearly  a  reason  why  the  Legislature,  in  section  12, 
should  have  considered  that  special  provision  ought  to  be  made  for 
the  cases  the  section  expressly  refers  to,  for  there  might  be,  and 
probably  would  be,  great  difficulty  in  obtaining  the  consent  in  writing 
of  the  majority  of  the  guardians,  and  there  might  be  even  further 
difficulty  in  proof  of  such  consent  having  been  obtained  after  it  was 
obtained;  and  I  think  it  was  to  meet  those  difficulties  that  section  12 
was  passed,  and  that  it  was  not  intended  at  all  by  that  section  to 
deal  with  the  ordinar>  case  where  a  consent  had  only  to  be  the  simple 
consent  of  the  guardians. 


Digitized  by 


Google 


CJL  COURT   OF    APPEAL.  299 

Now  "  the  consent  of  the  guardians,"  as  mentioned  in  the  Act  of      i9€e>'^ 
1864,  would  ordinarily  only  have  to  be  a  consent  given  by  a  resolu-  Smith  v.  L«igh 
toon  of  the  majorit>-  of  the  guardians  present  and  voting  at  a  meeting,  Union. 
and  it  might  not  even  be  essential  to  obtain  an  absolute  majority 
of  the  persons  present  and  voting,  for,  if  the  votes  were  equal,  then 
the  chairman  might  have  an  extra  vote,  and  so  turn  what  was  not 
an  absolute  majority  into  a  majority  by  votes.     I  cannot  think  that 
a  resolution  such  as  I  have  mentioned,  which  would  be  all  that  was 
required  in  the  case  where  the  consent  of  the  guardians  was  to  be 
obtained  in  the  ordinary  form,  even  though  such  a  resolution  would 
have  to  be  put  into  the  minutes  by  the  clerk,  and  subsequently  signed 
by  the  chairman,  could  be  fairly  described  as  a  consent  in  writing  of 
the  majority  of  the  guardians. 

Id  that  view  I  would  compare  the  words  used  in  the  first  part  of 
section  12  with  those  used  in  the  latter  part.  The  first  part  speaks 
of  "the  consent  in  writing  of  a  majority  of  the  guardians."  The 
latter  speaks  of  "  a  resolution  giving  consent  passed  at  a  meeting  of 
the  guardians."  Those  two  expressions  appear  to  me  to  be  con- 
trasted on  the  face  of  the  section  itself,  and  clearly  not  to  be  used 
as  being  at  ail  equivalent.  The  latter  provision  points  to  something 
different  being  provided  from  that  which  is  referred  to  in  the  early 
part  of  the  section,  and  that  view  is  corroborated  when  attention  is 
paid  to  the  significant  words  used  in  the  section  that  the  resolution 
"  shall  be  deemed  a  sufficient  compliance  with  such  requirement,"  of 
obtaining  the  consent  in  writing  of  the  majority  of  the  guardians. 

Lastly,  I  may  add  that  if  section  12  was  intended  to  include  all 
ronsents  of  the  guardians,  I  cannot  understand  why  the  Legislature 
should  not  have  said  so  simply,  or  why  it  should  have  worded  sec- 
tion 12  in  the  special  and  significant  way  it  has  done. 

I  agree  in  thinking  that  the  appeal  fails,  and  should  be  dismissed. 

Mathew  L.J.  I  am  of  the  same  opinion.  When  you  look  at 
section  2  of  the  Act  of  1864  you  are  struck  with  the  fact  that  the 
consent  of  the  guardians  of  the  union  is  what  is  required  to  be  given ; 
not  a  word  is  said  about  writing :  "  The  assessment  c(Mnmittee  of  such 
union  may,  with  the  consent  of  the  guardians  of  such  union,  after 
notice  shall  have  been  sent  to  every  guardian,  appear  as  respondents," 
and  so  on.  Nothing  is  said  about  writing.  It  would  be  highly  incon- 
venient that  any  such  provision  should  have  been  imposed,  but  we 
know  from  the  history  of  the  legislation  that  there  was  a  time  when 
the  consent  of  the  guardians  was  insisted  upon,  and  a  consent  in 
writing,  and  it  is  with  reference  to  that  earlier  history  that  the 
12th  section  of  the  Act  of  1882  would  appear  to  have  been  passed. 
We  can  gather  from  the  report  that  was  made  at  the  time  that  there 
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^©0®-*-  _  were  several  instances  in  which  the  consent  in  writing  of  the 
Smith  V.  Leigh  guardians  was  insisted  upon.  The  inconvenience  of  that  was  pointed 
Union.  out,  and  to  get  rid  of  that  inconvenience  this  section  appears  to  have 

taken  that  form.  It  referred  to  a  particular  class  of  cases  where  the 
inconvenient  condition  was  imposed  that  there  should  be  the  consent 
in  writing  of  the  guardians.  Mr.  Lawrence  sought  to  get  away  from 
that  interpretation  of  section  12  by  saying  that  a  resolution  of  the 
majority  of  the  guardians  giving  consent  would  be  a  consent  of  die 
guardians  "  in  writing/'  because  guardians  under  the  rules  passed  for 
their  guidance  are  compelled  to  have  meetings,  to  appoint  a  clerk,  and 
to  set  out  in  the  minutes  all  conchisions  that  have  been  come  to. 
But  supposing  you  adopt  that  interpretation  of  section  12,  see  what 
an  extraordinary  result  would  follow.  The  section  would  run,  "  Where 
under  the  Poor  Law  Amendment  Act,  1834,  and  the  Acts  amending 
the  same,  a  resolution  of  a  majority  of  the  guardians  of  a  union 
giving  consent  is  required,  it  shall  be  deemed  to  be  sufficient 
compliance  with  such  requirement  if  a  resolution  giving  consent  is 
passed  at  a  meeting  of  the  guardians,  of  which  meeting  notice  shall 
be  given."  Can  one  conceive  any  such  legislation  as  that?  It  is 
repealing  in  the  latter  part  of  the  section,  according  to  Mr.  Lawrences 
argument,  the  earlier  part.  Mr.  Lawrence  says :  "  I  get  away  from 
that  because  really  the  great  object  of  this  section  is  to  provide  for 
14  days'  notice."  It  seems  to  me  that  that  is  an  untenable  position, 
and  that  the  object  of  the  section  is  to  get  rid  of  the  provisions  of 
the  Act  of  1834  and  the  subsequent  Acts,  which  require  the  consent 
in  writing. 

I  agree,  therefore,  that  the  appeal  must  be  dismissed. 

Ryde  asked  whether  the  point  that  the  notice  was  not  in  fact 
reasonable  was  still  to  be  open,  and  Lawrence,  K.C,  intimated  that 
he  desired  that  it  should  be  open. 

Fer  Curium.  We  decide  only  the  point  of  law.  We  express  no 
opinion  on  the  sufficiency  of  the  notice. 

Appeal  dismissed. 

Solicitor  for  the  appellant  to  Quarter  5«j/^«j— Frederick  Kinch,  for 
A.  H.  Hayward,  Leigh. 

Solicitors  for  the  Leigh  Union — Robbins,  Billings,  &  Co.,  for 
Marsh,  Son,  and  Calvert,  Leigh. 

Reported  in  the  Divisional  Court  by  Gilbert  Metcalfe,  Esq.,  Barrister- 
at-Law,  and  in  the  Court  of  Appeal  by  Erskine  Reid^  Esq.,  Barrister-at- 
Law. 
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WEST  HAM  UNION  v.  LONDON  COUNTY  COUNCIL. 

Poop  Law— Settlement  and  pemoval— Boundaples— Part  of  one  paplsh 
added  to  another -BfTect  of  alteration  on  settlement  aequlped  In 
lattep  iMkPlsh— Divided  Paplshes  and  Poop  Law^  Amendment 
Aet,1876(89  &40  Vlot.  o.  61X  as.  1, 8, 6. 

The  amalgamation  of  part  of  one  parish  with  another  parish  by 
Order  of  the  Local  Government  Board  under  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876,  and  the  amending  Acts, 
does  not  destroy  the  identity  of  the  latter  parish  and  therefore  does 
not  destroy  settlements  previously  acquired  in  that  parish. 

Decision  of  the  Court  of  Appeal,  1902,  i  K.  B.  562 ;  71  L.  J. 
K.  B.  299,  affirmed, 

Reg.  v,  Tipton  Inhabitants  (1842)  3  Q.  B.  215  ;  11  L.  J.  M. 
C.  89,  and  Dorking  Union  v.  St.  Saviour's  Union,  1898,  i  Q.  B. 
594 ;  67  L.  J.  Q.  B,  408,  commented  on. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Collins  M.R.,  Romer 
and  Mathew  L.JJ.)  affirming  a  decision  of  a  Divisional  Court  (Darling 
and  Channel!  JJ.)  on  a  special  case  stated  by  the  Tendon  Quarter 
Sessions  on  an  appeal  to  them  from  an  order  of  two  justices  of  the 
county  of  London,  adjudging  the  settlement  of  Elizabeth  Heritage,  a 
pauper  lunatic,  to  be  in  the  West  Ham  Union. 

The  special  case  was  as  follows  : — 

1.  Elizabeth  Heritage  (hereinafter  sometimes  referred  to  as  the 
pauper  lunatic)  was  born  in  Stevenson  Street,  Canning  Town,  in  the 
parish  of  West  Ham,  in  the  West  Ham  Union,  on  or  about  the  nth 
February,  1852,  and  resided  at  Nos.  3  and  5,  Widdicombe  Terrace 
(afterwards  and  now  known  as  Nos.  40  and  42,  Barking  Road),  in  the 
^aid  parish,  about  17  years,  until  the  month  of  August,  1888. 

2.  The  pauper  lunatic  resided  at  the  address  aforesaid  in  such 
manner  and  under  such  circumstances  during  the  whole  of  the  said 
period  of  17  years,  and  in  each  of  such  years,  as  to  render  her 
irremovable  from  the  parish  in  which  such  residence  took  place. 

3.  By  an  Order  of  the  Local  Government  Board,  dated  the  24th 
August,  1886,  and  made  under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict,  c  61),  as  amended  and 
extended  by  the  Poor  Law  Act,  1879  (4^  &  43  Vict.  c.  54),  it  was 
ordered  that  a  certain  part  of  the  parish  of  Wanstead  should  cease  to 
be  part  of  that  parish,  and  should  be  amalgamated  with  the  said  parish 
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^^^^        of  West  Ham.    A  copy  of  the  said  Order,  which  took  effect  on  the 

WestHam  Union  24th  March,  1887,  is  annexed  to  and  is  to  be  taken  as  part  of  this  case. 

Oi^a'*^"'*^      4.  The  said  address  at  which  the  pauper  lunatic  so   resided  as 

aforesaid   was    situate  in   the  parish    of  West    Ham  as  constituted 

previously  to  the  date  of  the  said  Order,  and  not  in  any  part  of  the 

parish  of  Wanstead. 

5.  The  pauper  lunatic  left  the  parish  of  West  Ham  in  the  month 
of  August,  1888,  and  did  not  thereafter  acquire  a  settlement  in 
any  parish. 

6.  The  pauper  lunatic  was  afterwards  found  in  the  hamlet  of 
Ratcliff,  in  the  Stepney  Union,  in  the  county  of  London,  and  was 
sent  therefrom  to  the  said  Claybury  Lunatic  Asylum  of  the 
respondents. 

7.  By  an  order  of  two  of  Her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  county  of  London,  dated  the  14th  February,  1900, 
the  pauper  lunatic  was,  under  section  390  of  the  Lunacy  Act,  1890 
(53  &  54  V^ct  c.  5),  adjudged  to  be  chargeable  to  the  county  of 
London. 

8.  On  the  15th  May,  1900,  the  respondents  procured  from  two  of 
Her  Majesty's  justices  of  the  [:)eace,  acting  in  and  for  the  county  of 
Ix}ndon,  the  said  order  of  that  date,  whereby  amongst  other  things  the 
pauper  lunatic  was  adjudged  to  be  settled  in  the  appellants'  union. 
A  copy  of  the  said  order  is  also  annexed  to  and  is  to  be  taken  as  part 
of  this  case. 

On  the  above  facts  we  gave  judgment  as  follows : — 

"  We  are  obliged  to  both  counsel  in  this  case  for  having  been  so 
precise  in  their  arguments,  because  really  it  is  a  small  point,  although 
a  point  of  immense  importance,  not  only  to  this  part  of  the 
Metropolis,  but  to  many  others. 

We  are  of  opinion  that  we  must  follow  the  reasoning  in  the 

decision  of  both  the  cases.     As  far  as  we  can  see  the  reasoning 

of  the    Dorking  case    is    plain;    that   it  applies   not   only  to  a 

district  where  a  parish  is  divided,  but  also  to  where  a  district  is 

destroyed  by  reason  of  amalgamation.      Therefore  under  those 

circumstances  we  must  allow  the  appeal  with  costs.     Of  course,  if 

a  case  is  required  we  shall  have  to  state  a  case." 

If  the  Court  shall  be  of  opinion  that  our  said  judgment  was  correct, 

our  said  order  is  to  stand  confirmed.     But  if  the  Court  shall  be  of 

opinion  that  our  said  judgment  was  wrong,  our  order  is  to  be  quashed, 

and  the  said  order  of  the  justices  of  the  15th  May,  1900,  to  stand 

confirmed  in  all  respects. 

(Signed)         Rd.  Loveland  Loveland. 
The  material  provisions  of  the  Order  of  the  Local  Government 
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Board  of  August   24th,  i886,  annexed  to  the   special   case  were  as        ^^0^ 
follows :—  West  H&m  Union 

"Whereas  by  the  provisions  of  the  Divided  Parishes  and  Poor  Law  «;•  London Oonnty 
Amendment  Act,  1876,  as  amended  and  extended  by  the  Poor  Law 
Acr,  1879,  We,  the  Local  Government  Board,  are  empowered  to  deal  by 
Order  with  parts  of  divided  parishes  ;  and  whereas  the  said  parishes  of 
Wanstead  and  West  Ham  are  included  in  the  West  Ham  Union. 

And  whereas  the  said  parish  of  Wanstead  is  a  divided  parish  within 
the  meaning  of  the  said  Acts,  a  certain  part  thereof  being  isolated  and 
detached  or  nearly  detached  from  the  residue  thereof,  namely,  all  that 
part  which  is  included  in  the  Borough  of  West  Ham ;  and  whereas  a 
proposal  having  been  made  that  the  said  part  of  the  said  parish  of 
Wanstead  should  be  separated  from  that  parish  and  be  amalgamated 
with  some  adjoining  parish  or  be  otherwise  dealt  with  under  the  said 
Acts,  we  caused  local  inquiry  to  be  held  after  notice  duly  given  as 
required  by  the  Act  first  above  mentioned  and  report  has  been  made 
to  us  thereon  ;  and  whereas  it  is  expedient  that  the  aforesaid  part  of  the 
said  parish  of  Wanstead  should  be  separated  from  that  parish  and  be 
amalgamated  with  the  said  parish  of  West  Ham  which  it  adjoins,  and 
the  Education  Department  have  given  their  sanction  thereto  in 
accordance  with  section  4  of  the  Act  first  above  mentioned  so  far  as 
sufh  arrangement  may  affect  the  constitution  of  any  school  district. 

Now,  therefore,  in  pursuance  of  the  powers  given  to  Us  by  the  statutes 
in  that  behalf,  We  hereby  order  as  follows : — 

Article  i.  All  that  part  of  the  said  parish  of  Wanstead  which  is 
included  in  the  borough  of  West  Ham,  shall  cease  to  be  part  of  that 
parish  and  shall  be  amalgamated  with  the  parish  of  West  Ham. 

Article  2.  This  Order  shall  take  effect  on  the  24th  of  March,  1887, 
unless  the  same  should,  in  the  meantime,  become  provisional  in 
pursuance  of  section  2  of  the  said  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876." 

The  Divisional  Court,  on  March  21,  1901,  quashed  the  order  of 
quarter  sessions,  holding  that  the  pauper  was,  under  the  circumstances, 
settled  in  the  parish  of  West  Ham. 

The  decision  of  the  Divisional  Court  is  reported  1901,  i  K.  B.  720 ; 
70  L  J.  K.  B.  503. 

The  Guardians  of  the  West  Ham  Union  appealed  to  the  Court  of 
Appeal,  where  the  decision  of  the  Divisional  Court  was  affirmed. 

The  case  in  the  Court  of  Appeal  is  reported,  1902,  i  K.  B.  562  ; 
71LJ.  K.  B.  299. 

The  Guardians  of  the  West  Ham  Union  appealed  to  this  House. 

Avory,  IC.C.f  and  C  C.  Hutchitison  for  the  appellant  union.      It 

Digitized  by  VjOOQIC 


304  KNIGHTS    LOCAL   GOVERNMENT    REPORTS.  1808. 

1908.  is  submitted  that  the  decisions  of  the  Divisional  Court  and  the 
West  Ham  Union  Court  of  Appeal  are  inconsistent  with  a  series  of  cases  which  establish 
7'.  London  Oonnty  the  proposition  that  if  by  alteration  of  boundaries  the  identity  of  a 
parish  is  destroyed,  settlements  in  the  parish  are  destroyed,  unless  they 
are  expressly  saved  by  some  provision  in  the  legislation  or  order 
effecting  the  alteration  of  boundaries :  Reg,  v.  Tipton  Inhabitants  (1842) 
3  Q.  B.  215;  II  L.  J.  M.  C.  89  ;  Dorking  Union  v.  St.  Saviour^ s 
Union,  1898,  i  Q.  B.  594  ;  67  L.  J.  Q.  B.  408.  The  principle  is  that 
the  burden  of  maintaining  the  poor  of  a  parish  is  not  to  be  shifted 
from  the  parishioners  of  that  parish  without  express  legislation  in  that 
behalf.  Thus  here  the  burden  of  maintaining  the  paupers  of  West  Ham 
cannot  be  cast  upon  the  parishioners  of  the  part  of  Wanstead  which 
was  added  to  West  Ham  in  the  absence  of  any  express  provision  to  that 
effect.  It  is  not  necessary  for  the  appellants  to  contend  that  any 
addition  of  land  to  a  parish  necessarily  destroys  the  identity  of  that 
parish ;  but  it  is  submitted  that  it  has  that  effect  where  it  involves  the 
shifting  of  the  burden  of  the  rates.  There  is  no  particular  virtue  in 
the  word  "amalgamated"  which  prevents  the  ordinary  rule  that  aa 
alteration  in  parish  boundaries  destroys  the  identity  of  the  parishes 
from  prevailing. 

Reg.  V.  St.  Martin,  New  Sarum,  Inhabitants  (1846)  9  Q.  B.  241 ; 
15  L.  J.  M.  C.  123  on  which  the  respondents  relied  in  the  Court 
below,  is  distinguishable  because  that  was  not  a  case  of  a  part  of  one 
parish  being  added  to  another,  but  of  two  entire  parishes  being  united 
and  formed  into  a  new  parish,  under  a  special  Act  authorising  the 
union.  Therefore  it  was  clear  in  that  case  that  the  united  parish  should 
bear  the.  burdens  formerly  borne  by  each  of  the  two  parishes.  The 
Local  Government  Board,  in  the  present  case,  might  have  adjusted 
the  liabilities  under  section  8  of  the  Act  of  1876.  But  they  have  not  done 
so.  [They  referred  also  to  Reg.  v.  Hunnington  Inhabitants  (1843)  5 
Q.  B.  273;  13  L.  J.  M.  C.  24,  and  Stourbridge  Union  v.  Droiiwich 
Union  (1871)  L.  R.  6  Q.  B.  769  ;  40  L.  J.  M.  C  186.] 

Macmorran,  K.C.,  and  F.  F.  Daldy  for  the  respondents  were  not 
called  upon. 

The  Earl  of  Halsbury  L.C.  My  Lords,  in  this  case  it  appears 
to  me  that  it  is  a  novelty  which  has  been  presented  to  your  Lordships 
for  adjudication,  and  that  it  may  be  decided  without  reference  to  any  of 
the  cases  which  have  been  previously  decided.  Whether  those  cases 
were  right  or  wrong,  whether  if  they  came  in  actual  review  before  your 
Lordships  you  would  affirm  the  principle  which  seems  to  have  guided 
them,  or  whether  you  would  take  the  view  which  Cockbum  C.J.  and 
Blackburn  J.  both   took,  that  the   case   upon  which   they  all  really 
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depended  had  been  decided  upon  a  very  narrow,  and  obviously  in  their  ^^^^ 
view  a  too  narrow,  construction  of  the  Act  of  Parliament,  is  a  matter  West  Ham  Union 
which  one  need  not  consider  now,  because,  as  I  have  said,  it  is  ^!^^^^  County 
unnecessary ;  and  therefore,  I  think,  it  would  not  be  proper  to  enter 
into  an  examination  of  those  cases  with  reference  to  a  case  which  really 
does  not  raise  the  same  question.  I  have  no  doubt  that  what  Cock- 
bum  C  J.  and  Blackburn  J.  felt  was  this — that  in  a  question  of  this  sort 
which  was  constantly  arising  between  parishes,  more  constantly  then 
than  in  modem  days,  it  was  a  very  inconvenient  thing  to  have 
different  rules  laid  down  by  the  Courts  from  time  to  time,  thereby 
putting  the  overseers  in  great  difficulties,  and  for  that  reason  there  was 
a  great  reluctance  to  interfere  with  rules  which  were  supposed  to  be 
ODce  established.  I  am  not  certain  that  that  consideration  is  so  important 
now,  because  controversies  between  parishes  are  now  very  seldom 
Ktigated  in  these  matters ;  but,  be  that  as  it  may,  I  only  mention  it  in 
order  to  point  out  that  your  Lordships  are  perfectly  free,  if  the  question 
e?er  does  come  in  a  distinct  form  before  you,  to  consider  those  cases 
which  after  all  only  b^an  in  the  year  1842,  and  may  or  may  not  be 
considered  to  have  established  a  rule  which  it  would  be  wrong  to  depart 
from  now. 

At  all  events,  this  is  the  first  case  of  this  class  which  has  ever  come 
before  a  Court  of  Appeal,  and  it  appears  to  me  that  the  answer  to  the 
ingenious  argument  which  has  been  presented  to  us  is  that  none  of  the 
circumstances  upon  which  the  other  cases  have  been  decided  exist  here. 
One  can  see  that  where  a  parish  has  disappeared,  in  this  sense,  that  it 
has  been  broken  up  into  four  or  five  different  parishes,  it  would  be 
difficult  to  say  that  the  settlement  in  the  parish  still  continued^  because 
the  parish  which  once  existed,  and  in  which  the  pauper  had  obtained  a 
settlement,  no  longer  exists,  and  you  could  not  say  that  he  belonged  to 
A,  B.,  C,  D.,  or  £.,  because  no  such  parish  existed  as  that  in  which 
he  got  his  settlement,  and  the  mere  appropriation  of  his  settlenient  to 
some  one  of  the  new  parishes  would  be,  or  ought  to  be,  legislation,  and 
not  decision.  But  be  that  as  it  may,  in  this  case  the  pauper  was  settled 
in  West  Ham,  and  now  claims  a  settlement  in  West  Ham,  and  what  is 
to  prevent  her  having  it  ?  Is  there  no  identity  in  the  parish  by  reason 
of  the  same  course  of  administration  continuing,  the  same  liabilities 
upon  its  inhabitants,  the  same  duties  to  be  performed  by  the  officers  of 
the  parish  ?  There  is  no  doubt  that  everything  that  would  constitute 
identity  in  an  administrative  body  exists  here,  and  it  is  upon  the 
liability  of  that  same  administrative  body  that  the  pauper  makes  her 
claim.  What  is  the  answer  to  it  ?  Not  that  there  is  any  real  change  in 
the  administiatioii,  not  that  there  is  any  change  in  the  very  place  where 
the  pauper's  settlement  was  obtained,  but  that  something  had  been 
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added  to  the  parish  afterwards,  and  that,  it  is  said,  is  to  make  the  whole 
West  Ham  Union  difference  in  the  rights  and  liabilities  of  the  parish  to  which  the  addition 
g^LondonCaanty  hag  5^^^  made,  so  as  to  deprive  the  pauper  of  her  rights  under  the  Act 
of  Charles  the  Second,  and  those  Acts  which  succeeded  it,  amongst 
others  the  right  not  to  be  removed  and  sent  to  some  other  place.  My 
Lords,  I  am  wholly  unable  to  accept  the  reasoning  which  suggests  that 
this  parish  has  changed  its  identity.  It  is  the  same  parish  in  all  the 
things  which  constitute  identity  of  an  administrative  body,  and  the  fact 
that  a  small  part  has  been  added  to  it  so  as  to  bring  it  within  the  area 
of  that  which  is  the  unit  for  administrative  purposes  seems  to  me  not  in 
the  smallest  degree  to  interfere  with  the  identity  of  that  which  is  really 
the  same  parish  which  existed  before.  It  would,  indeed,  be  only  an 
attempt  at  logic  run  mad  to  suggest  that  by  reason  of  an  addition  to  a 
parish  it  ceased  to  be  the  same  parish,  and  became  a  new  creature 
created  by  the  mere  fact  of  that  addition.  I  am  quite  sure  that  nothing 
in  the  Act  of  Parliament  which  gave  authority  to  make  the  addition  to 
or  change  the  boundary  of  the  parish  could  ever  have  contemplated 
that  the  effect  would  be  to  change  the  whole  legal  liabilities ;  or,  as 
Mr.  Avory  very  frankly  and  boldly  admitted,  if  it  arose  on  the  question 
of  a  debt  contracted  by  the  parish  of  West  Ham  it  would  be  a  good 
plea,  apart  from  legislative  remedy,  to  say  that  the  parish  has  ceased  to 
exist,  and  therefore  the  creditor  cannot  recover,  and  must  lose  his 
debt.    That  would,  indeed,  be  reducing  the  matter  to  an  absurdity. 

I  therefore  move  your  Lordships  that  this  appeal  be  dismissed  with 
costs. 

Lord  Shand.  My  Lords,  I  am  of  the  same  opinion,  and  as  I 
entirely  concur  in  the  reasons  for  the  judgment  which  have  been 
expressed  by  my  noble  and  learned  friend  on  the  woolsack,  and  indeed 
with  the  reasoning  of  all  the  judges  before  whom  the  case  has  come, — 
the  judges  in  the  Divisional  Court  and  the  judges  in  the  Court  of 
Appeal, — I  have  really  nothing  to  say  except  that  I  think  there  is 
identity  of  parish  here,  although  an  addition  has  been  made  to  it  to 
some  extent. 

Lord  Davey.  My  Lords,  I  wish  to  speak  with  every  respect  which 
is  due  to  a  judgment  of  the  Court  of  Queen's  Bench  delivered  so  long 
ago  as  the  year  18^2,  of  the  decision  in  the  case  of  the  Reg,  v.  Tipton 
Inhabitants  (1842)  3  Q.  B.  215  ;  11  L.  J.  M.  C  89.  I  do  not  find  it 
necessary  for  the  decision  of  this  case  to  say  whether  the  reasoning 
upon  which  the  decision  in  that  case  was  founded  is  altogether  satis- 
factory to  my  mind  or  not,  because  I  think  it  is  no  authority  for  the 
decision  of  this  case.  This  case  is  quite  different  in  its  circumstances 
and  facts,  and  what  was  said  in  the  case  of  the  Reg,  v.  Tipton  is  no 
authority  for  the  decision  of  this  case.     Nor  do  I  think  that  the  Dorking 
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case  is  an  authority  for  this  case.     If  we  were  considering  the  case  of 

Wanstead  the  Dorking  case  might  be  an  authority,  because  a  piece  has  West  Ham  Union 

been  taken  out  of  the  old  parish  of  Wanstead  and  added  to  the  parish  oiuncii.^^  ^ 

of  West  Ham,  and  in  that  respect  it  would  bear  some  resemblance  to 

the  Dorking  case.     But  in  the  present  case  we  have  to  deal  with  a  case, 

not  where  a  place  has  been  cut  out  of  West  Ham,  but  where  a  place 

has  been  added  from  the  parish  of  Wanstead  to  West  Ham ;  and  in 

that  respect  T  think  that  the  case  is  not  governed  by  the  Dorking  case. 

My  Lords,  I  think  that  the  true  test  is  that  which  has  been  suggested 
by  the  Master  of  the  Rolls,  namely,  has  the  parish  in  which  the  pauper 
had  a  settlement  lost  its  identity  ?  In  the  case  of  the  Reg,  v.  Tipton  I 
can  quite  understand  that  the  parish  of  Halesowen  had  ceased  to  exist. 
It  had  been  divided  into  some  half  dozen  or  more  parishes — I  think 
fifteen— at  all  events,  several  smaller  parishes,  no  one  of  which  could 
claim  to  be  the  original  parish  of  Halesowen.  But  in  the  present  case 
I  see  no  ground  whatever  for  saying  that  the  parish  of  West  Ham  has 
lost  its  identity.  A  parish  does  not  lose  its  identity  by  the  mere 
alteration  of  its  boundary  ;  it  does  not  lose  its  identity  because  a  piece 
has  been  added  to  it.  It  must  be  a  question  in  each  case  whether  what 
has  been  done  has  destroyed  the  identity  of  the  parish  ;  and  it  appears 
to  me  to  be  extravagant  to  say  that  if  the  boundary  between  two 
parishes  is  rectified  by  drawing  a  give-and-take  line,  so  that  each  parish 
has  a  bit  added  to  it,  and  loses  a  bit  which  is  added  to  the  next,  those 
two  parishes,  therefore,  have  lost  their  identity,  or  that  a  pauper  with  a 
settlement  in  either  of  those  parishes  loses  his  settlement. 

My  l^rds,  in  accordance  with  what  I  have  said,  it  may  be  that  a  case 
similar  to  the  Dorking  case  may  some  day  come  before  us,  and  if  it 
does  I  will  examine  it  with  an  open  mind ;  but  I  am  bound  to  say  that 
the  principle  upon  which  I  decide  this  case,  and  which  appears  to  me  to 
be  applicable  to  this  case,  is  one  which  would  lead  to  the  conclusion 
that  the  Dorking  case  was  not  founded  on  pure  reasoning,  and,  indeed, 
1  do  not  think  that  the  Dorking  case  would  have  been  so  decided  had 
not  the  judges  erroneously,  as  I  think,  thought  it  followed  from  the 
decision  in  Reg.  v.  Tipton. 

Lord  Robertson.  My  Lords,  I  entirely  agree  on  the  grounds  which 
have  been  stated  by  my  noble  and  learned  friend  on  the  woolsack. 

Appeal  dismissed. 

Solicitor  for  the  appellants — F.  E.  Hilleary. 

Solicitor  for  the  respondents — W.  A.  Blaxland. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at  Law. 

Note. 
The  principle  upon  which  Reg.  v.  Tipton  Inhabitants  (1842)  3  Q.  B.  215  ;  11 
L.  J.  M.  C.   89  ;   2  G.   &  D.  92  ;   6  Jur.   760  was  decided,  was  thai  if  by 
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1008.  alteration  of  boundary  the  identity  of  a  parish  is  destroyed  all  existing  settlements 

-J-     _     IT""      in  that  parish  are  destroyed  also. 

WMt  Ham  Union  There  can,  it  would  seem,  be  no  possible  doubt  that  what  occurred  in  that  case 
Tj.  lx)ndon  County  did  destroy  the  identity  of  the  parish  of  Halesowen,  which  was  the  parish  there 
OoanciL  held  to  have  ceased  to  exist. 

It  might,  however,  perhaps  be  held,  though,  of  course,  the  existing  authorities 
would  preclude  such  a  decision  on  the  part  of  any  Court  short  of  the  House  of 
Lords,  that  once  it  is  proved  that  a  person  has  done  the  acts  in  any  place  requisite 
to  give  him  a  settlement  in  the  paristi  comprising  that  place,  then  he  is  necessarily 
settled  in  any  parish  for  the  time  being  comprising  that  place,  whether  that 
parish  existed  when  the  acts  were  done,  or  whether  it  has  come  into  existence 
since  those  acts  were  done.  And  if  Reg.  v.  Tipton  Inhabitants  is  to  be  here- 
after overruled,  it  must  be,  it  would  seem,  on  some  such  principle  as  this.  There 
are  obvious  difficulties,  apart  from  authority,  in  putting  such  an  interpretation 
on  the  statutes  on  whidi  the  law  of  settlement  depends. 

It  is  not  easy  to  perceive  on  what  grounds  Lord  Davey  can  have  thought  that 
the  decision  in  Dorking  Union  v.  St.  Saviour* s  Union,  1898,  i  Q.  B.  594 ;  67 
L.  J.  Q.  B.  408 ;  78  L.  T.  29 ;  46  W.  R.  309  ;  62  J.  P.  308,  was  not  a 
necessary  consequence  of  the  decision  in  Reg.  v.  Tipton  Inhabitants. 

In  both  cases  an  existing  parish  was  split  up  into  new  parishes,  and  there  was 
nothing  to  identify  any  one  of  the  new  parishes  with  the  original  j^rish,  and  the 
only  (Sflference  seems  to  be  that  in  the  one  case  the  division  was  into  numerous 
parishes,  in  the  other  into  two  only.  And  it  is  very  difficult  to  see  how  this 
can  be  material. 

Possibly  Lord  Davey  had  in  his  mind  some  one  of  the  numerous  saving 
clauses  in  the  Local  Government  Act,  1894,  hy  section  i  (3)  of  which  the  parish 
in  question  in  the  Dorking  case  was  divided. 

It  was  suggested  in  the  Dorking  case  that  the  settlement  was  preserved  by 
either  section  67  or  68  of  the  Act.  Neither  of  these  sections,  however,  seems  at 
all  apt  for  the  purpose.  On  the  other  hand,  section  69  of  the  Act,  which  was 
not  referred  to  in  the  case,  certainW  does  seem  to  afford  a  means  whereby, 
through  the  machinery  of  an  order  of*^  the  county  council,  settlements  in  a  parish 
divided  by  that  Act  might  have  been  preserved. 

Even  now  it  may  be  that  an  order  under  that  section  might  revive  the  settle- 
ments that,  according  to  the  Dorking  case,  were  destroyed  where  parishes  were 
divided  by  the  direct  operation  of  the  Act.  It  has,  however,  been  suggested, 
though,  perhaps,  without  very  good  foundation,  that  while  an  order  might  have 
been  made  under  that  section  before  the  appointed  day  preserving  settlements 
against  destruction,  an  order  could  not  be  made  after  the  appointed  day  reviving 
settlements  that  had  once  been  destroyed. 

It  is  submitted  that  the  question  whether  the  identity  of  a  parish  is  destroyed 
by  an  alteration  of  boundary  does  not  depend  by  any  means  entirely  upon  the 

f)nysical  nature  of  the  alteration,  but  to  a  great  extent  on  the  way  in  which  the 
egislation  (whether  contained  in  an  order  or  a  statute)  is  expressed.  For 
example,  an  order  expressed  as  dividing  an  existing  parish  A  into  two  new 
parishes  B  and  C,  might,  and  in  the  absence  of  anything  express  or  implied  to 
the  contrary  probably  would,  destroy  the  identity  of  parish  A.  ;  while  an  order 
effecting  exactly  the  same  physical  alteration,  but  expressed  as  an  order  for 
forming  one  new  parish  C  out  of  a  certain  part  of  A  might  not,  and  probably 
would  not,  destroy  the  identity  of  parish  A. 

In  an  order  framed  on  the  former  lines  one  would  expect  to  find  the  two  new 
parishes  treated  alike,  provisions  being  made  as  to  the  officers  of  each,  and  pro- 
visions being  made  as  to  the  whole  of  the  property,  &c,  of  the  original  parish. 
In  an  order  framed  on  the  latter  lines  one  would  expect  to  find  provisions  as  to 
the  officers  of  C,  and  possibly  transferring  certain  property,  &c. ,  to  C,  but  no 
corresponding  provisions  as  to  the  residue  of  the  original  parish,  which  wouW  be 
treated  as  continuing  under  the  officers  of  tAe  original  parish  and  continuing  to 
enjoy  the  property,  &c.,  of  the  original  parish,  so  far  as  there  was  no  express 
provision  to  the  contrary. 

If  this  view  is  right,  it  would  seem  fairly  clear  that  the  order  in  question  in  the 
above  case  no  more  destroyed  the  identity  of  Wanstead  than  it  did  that  of 
West  Ham. 
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COURT    OF    APPEALu  ^^^ 

MOON  u,  CAMBERWELL  BOROUGH  COUNCIL.  ^^  '3 

CoiitFaet-CoiistPuotlon--Supply  of  hoiHMe  and  oapte,  &o.— ObUflratlon 
to  supply  on  pequlpement— Supply  not  pequlred* 

TAe  plaintiff  contracted  with  the  defendants  to  supply  horses^ 
tarts,  S'c.y  for  scavenging  at  fixed  prices  for  a  year.  The  horses, 
carts,  6*r.,  were  to  be  supplied  in  accordance  with  the  requirements  of 
the  defendants'  engineer ;  and  there  was  a  clause  reserving  to 
the  defendants  the  right  to  obtain  horses  and  carts  for  scavenging 
from  other  persons. 

Held,  on  the  construction  of  the  contract,  that  there  was  tw 
implied  obligation  on  the  defendants^  part  to  continue  to  obtain  the 
supply  of  horses,  carts,  ^c,  necessary  for  scavenging  from  the 
plaintiff  throughout  the  year. 

Churchward  v.  Reg.  (1865)  L.  R.  i  Q.  B.  173,  explained. 

Application  by  the  plaintiflF  for  judgment  or  a  new  trial  in  an 
action  tried  before  Ridley  J.  and  a  common  jury. 

The  action  was  brought  by  the  plaintiff,  a  cartage  contractor, 
claiming  damages  for  an  alleged  breach  of  a  contract  for  the  supply  of 
horses,  carts,  &c.,  to  the  defendants  for  scavenging  purposes,  dated 
March  25,  1901. 

The  contract  (which  was  in  common  form),  and  was  appended  to 
a  fomi  of  tender,  was  made  between  the  plaintiff,  therein  called  ''  the 
contractor,"  of  the  first  part,  two  sureties  of  the  second  part,  and 
the  defendant  Council,  therein  called  "  the  Council,"  of  the  third  part. 

Its  provisions,  so  far  as  is  material  to  the  present  case,  were  as 
follows : — 

**  Whereas  the  said  contractor  has  tendered  to  supply  horses  harness 
and  drivers  and  also  horses  harness  drivers  and  carts  or  vans  as  may 
be  required  at  the  prices  named  in  the  specification  hereto  annexed 
fw  the  period  therein  named,  being  from  26th  March,  1901,  to 
25th  March,  1902,  or  for  such  further  period  (not  exceeding  six  weeks) 
as  the  Council  may  determine. 

«««««« 

"Now  these  presents  witness  that  the  said  contractor  hereby  for 
himself  his  heirs  executors  and  administrators  agree  (sic)  to  and  with 
the  said  Council  that  W.  Moon  the  said  contractor  his  heirs  executors 
or  administrators  shall  and  will  whenever  thereto  required  by  the 
Borough  Engineer  of  the  said  Council    supply    and    deliver  horses 
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^^^^        harness  and    drivers    and   also    carts   or  vans    as    he    may    require 
Moon  V.  of     the     best     material     of     approved     quality,     and     with     due 

^mbonjrell  expedition  in  a  workmanlike  manner  and  under  the  direction 
and  to  the  entire  satisfaction  of  the  Borough  Engineer  for 
the  time  being  of  the  said  Council  (or  his  assistants),  and  in 
accordance  with  the  specification  set  out  in  the  second  schedule 
hereto,  and  which  is  made  part  and  parcel  of  this  agreement  And 
also  shall  and  will  provide  all  manual  labour,  carriage,  implements 
and  other  matters  and  things  of  every  description  that  may  be  requisite 
for  executing  the  orders  of  the  said  Council  or  its  Engineer,  at  the 
prices  named  in  the  specification  contained  in  the  said  second 
schedule  hereto,  and  numbered  thereon  2  and  3  at  bottom  of  page  18- 
"And  also  shall  and  will  pay  all  fees  and  make  good  at  his  own 
expense  all  damage  of  ever>'  kind  which  may  occur  in  the  executing 
of  any  of  the  said  orders,  and  shall  indemnify  the  said  Council  from 
any  loss  or  damage  in  respect  thereof.  .  .  .  And  also  that  said  con- 
tractor shall  and  will  supply  to  the  said  Engineer  weekly  voucheis, 
or  daily  vouchers,  if  so  directed  by  the  Engineer,  of  all  materials  and 
articles  supplied  as  aforesaid ;  .  .  .  And  further,  that  in  case  the  said 
contractor  shall  not  deliver  and  supply  with  due  diligence  and  with 
such  expedition  and  quality  as  the  Borough  Engineer  may  require, 
all  materials  required  by  him  to  be  supplied,  it  shall  and  may  be 
lawful  for  the  said  Council  to  order  any  qualified  person  or  persons 
to  supply  the  said  materials  and  articles  ordered  as  aforesaid.  .  .  . 
And  it  is  hereby  distinctly  understood  and  agreed  by  the  said  con- 
tractor, that  the  stipulations  and  conditions  contained  in  the  specifi- 
cations and  in  the  schedules  and  tender  hereto  annexed,  shall  form 
part  and  parcel  of  this  agreement. 

"  In  case  of  any  breach  by  the  contractor  of  any  one  of  more  of  the 
stipulations  aforesaid  in  clauses  i  to  7  (both  inclusive),  or  of  any 
one  or  more  of  the  provisions  contained  in  the  First  and  Second 
Schedules  hereto,  it  shall  be  lawful  for  the  Council,  instead  of  claiming 
payment  to  them  by  the  contractor  of  liquidated  damages  payable 
by  the  contractor  ...  in  respect  of  such  breach,  to  determine  this 
contract,  and  in  such  case  the  said  Council  shall  have  power  to 
deduct  from  the  sum  payable  by  it  under  this  contract  any  expense 
which  the  Council  shall  incur  in  having  such  completion  as  aforesaid 
eflFected  agreeably  with  the  specification  referred  to  in  the  Second 
Schedule  hereto  annexed." 


The  first  schedule  to  the  contract  dealt  with  hours  of  labotur.     The 
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second  contained  lists  of  prices  at  which  goods,  &c.,  were  to  be  sup-        ^^^^ 
plied  under  the  contract,  and  "  General  Conditions,"  of  which  the  Moon  v. 
following  were  material :—  SSjSriT*^ 

"  2.  No  work  is  to  be  executed  or  material  supplied  without  an  (join^ 
official  order  for  the  same  having  been  first  delivered  to  the  contractor. 

"  3.  All  matters  and  things  referred  to  in  the  several  schedules  and 
forais  of  tender  are  to  be  commenced  and  carried  on  with  due  dili- 
gence, and  with  such  expedition  as  the  Borough  Engineer  may 
require,  and  he  is  to  be  at  liberty  to  provide  such  additional  requisite 
labour,  material,  &c.,  at  the  cost  of  the  contractor,  should  the  con- 
tractor fail  in  carrying  out  to  the  satisfaction  of  the  Borough  Council 
the  orders  which  may  from  time  to  time  be  given  to  him. 


"  5.  The  list  of  probable  quantities  required  is  only  given  for  the 
guidance  of  the  contractor,  and  must  not  be  taken  as  binding  the 
Borough  Council  in  any  way. 

«  «  #  «  •)(•  « 

"  7.  The  Borough  Council  may,  if  it  think  proper,  without  in  any 
way  vitiating  this  contract,  execute  on  its  own  account,  or  employ 
other  contractors  and  workmen,  and  obtain  supplies  of  materials, 
labour,  and  other  matters  from  other  parties  for  the  execution  of  any 
works  which  may  be  ordered  by  it. 


"  9.  The  contractor  is  to  supply  all  materials,  &c.,  in  such  quan- 
tities as  may  be  required ;  and  also  any  materials  and  other  matters 
not  enumerated  in  these  schedules  are,  if  ordered,  to  be  provided  by 
him ;  the  price  thereof  is  to  be  ascertained  by  the  Borough  Engineer 
and  his  decision  thereon  is  to  be  final  and  binding." 

The  plaintiff  purchased  horses,  carts,  harness,  &c.,  required  for 
the  carrying  out  of  his  part  of  the  contract,  and  supplied  the  same 
under  the  orders  of  the  borough  engineer  until  November  10,  1901, 
when  the  defendants  ceased  to  give  him  any  further  orders,  and 
employed  another  contractor  in  his  place.  Being  told  that  he  would 
not  be  again  employed  under  the  contract,  he  sold  oflF  his  horses, 
harness,  and  carts,  and  discharged  his  men,  and  he  brought  this 
action  to  recover  the  actual  loss  which  he  had  thus  incurred  from 
the  alleged  breach  of  the  contract 

At  the  trial  it  was  admitted  that  there  was  no  "  good  cause  "  for 
ceasing  to  employ  the  plaintiff,  and  that  nothing  he  had  done,  either 
personally  or  by  the  acts  of  his  servants,  had  made  him  liable  to  a 
penalty  for  breach  on  his  part  of  any  of  the  terms  of  the  contract. 


V  2 
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^^Q^  The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the  damages 

Moon».  at  £4^9. 

Oambemll  Ridley  J.  on  further  consideration  held  that  the  contract  imposed 

OowmS  no  obligation  on  the  defendants  to  employ  the  plaintiff,  and  that  their 

liability  was  limited  to  paying  at  the  price  fixed  for  work  d<xie  by 

him  in  accordance  with  orders  given  from  time  to  time  by  the  borough 

engineer.     He  therefore  entered  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Atherley  JoneSy  K,C,,  and  Clavell  Salter  for  the  appellant  The 
question  of  law  in  this  case  is,  shortly,  whether  where  one  person  on 
the  invitation  of  another  person  has  offered  to  perform  work,  the 
carrying  out  of  which  involves  the  expenditure  of  money,  there  is, 
in  the  absence  of  an  express  contract  on  the  part  of  the  latter  person 
to  employ  the  former  to  perform  that  work,  an  implied  contract  to 
employ  him  to  perform  the  work.  There  is  no  express  contract 
here  that  the  plaintiff  should  be  the  contractor  for  the  year 
in  question  for  the  carrying  out  of  the  necessary  scav^iging 
work,  and  if  for  any  portion  of  that  period  no  such  work 
for  some  reason  or  other  was  necessary',  no  claim  for  pay- 
ment of  any  kind  could  have  been  made  by  the  plaintiff.  So 
long,  however,  as  there  was  scavenging  work  to  be  done,  and  so  long 
(as  was  the  case  here)  as  there  was  no  "  good  cause "  for  ceasing  to 
employ  the  plaintiff,  the  defendants  were,  we  submit,  bound  to  employ 
him  to  do  the  work.  Ridley  J.  held  that  under  the  contract  the 
defendants  had  an  option  to  employ  anyone  they  pleased,  and  no 
doubt  the  words  in  the  first  clause  of  the  contract,  "  Whenever  thereto 
required  by  the  Borough  Engineer,"  are  capable  of  being  read  as 
giving  them  such  an  option ;  but  it  is  submitted  that  they  should  be 
read  as  merely  limiting  the  things  to  be  supplied  or  the  services  to 
be  rendered.  The  plaintiff  incurred  great  expense  in  procuring  the 
necessan'  horses  and  carts.  Tt  is  necessar}-  in  order  that  the  contract 
may  be  construed  reasonably  and  the  true  intention  of  the  parties 
given  effect  to,  for  the  Court  to  imply  an  undertaking  by  the  defen- 
dants to  employ  the  plaintiff.  The  defendants  knew  that  the  plaintiff 
had  been  put  to  expense,  and  it  must  be  taken  they  impliedly  agreed 
to  employ  him  for  the  work  that  was  required  to  be  done  during  the 
continuance  of  the  contract,  which  at  their  request  he  had  purchased 
horses  and  carts  to  carry  out.  That  was  the  principle  on  which 
the  Moorcock  (1889)  14  P.  D.  64;  58  L.J.  P.  73,  was  decided,  and  on 
that  case  we  rely. 

[They  cited  also  Burton  v.  Great  Northern  Railway  (1854)  9  Ex.  507  ; 
Churchward  v.  Reg.  (1865)  L.  R.  i  Q.  B.  173;  and  Great  'Northern 
Railway  v.  Witham  (1873)  L.  R.  9  C.  P.  16;  43  L.  J.  C.  P.  i.] 
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Tindal  Atkinson,  K,C.j  and  H,  Courthope  Munroe  for  the  respon-        ^^0^ 
dents  were  not  called  upon.  Moon  v, 

Ojunberwell 

Borough 

Council. 

Collins  M.R.     This  is  an  appeal  from  Mr. -Justice  Ridley  in  a 

case  tried  by  him  with  a  jun'.  The  learned  judge  left,  quite  properly, 
the  questions  to  the  jury  which  might  become  very  material  in  a 
certain  view  of  the  contract,  and  the  jury  gave  a  verdict  for  some 
£^20  damages;  but  the  learned  judge  kept  in  his  own  hands  the 
right  to  consider  what  the  rights  of  the  parties  were  on  the  contract 
itself,  and  it  is  really  upon  the  meaning  of  the  contract  that  the  whole 
question  in  this  case  turns.  He  came  to  the  conclusion  that  the 
cMitract  itself  did  not  give  to  the  plaintiff  the  remedy  which  he  had 
sought,  and  in  respect  of  which  the  jury  have  given  him  the  sum 
I  have  named  for  damages,  and  judgment  was  therefore  entered  for 
the  defendants. 

Now  the  plaintiff  is  a  contractor  who  made  with  the  defendants 
a  contract  for  the  supply  of  horses  and  carts  to  the  defendants  to 
do  scavenging,  and  the  whole  question  turns  upon  what  is  the  nature 
and  extent  of  the  obligation  undertaken  by  the  defendants  in  this 
case.  The  plaintiff,  having  become  bound  by  a  contract  -which  gave 
the  defendants  the  right  to  have  the  services  of  carts  and  horses  at 
a  fixed  sum,  complains  that  after  a  given  date  within  the  year  they 
ceased  to  employ  him,  and  he  claims  damages  against  them  as  for 
breach  of  a  contract  to  employ  him  during  the  year,  that  is,  to  find 
employment  for  him  and  pay  him  for  it  at  the  prices  named  in  the 
contract.  On  the  other  hand,  the  learned  judge,  on  the  construction 
of  the  contract,  has  come  to  the  conclusion  that  there  was  no  obliga- 
tion undertaken  by  the  defendants  to  find  work  for  the  plaintiflF, 
and  that  there  was  no  obligation  upon  him  to  supply  horses  and  carts 
except  upon  the  requirement,  that  is,  the  demand,  of  their  engineer, 
and  no  contract  undertaken  by  them  to  pay  for  the  use  of  those  carts 
and  horses  except  when  they  had  been  in  point  of  fact  ordered  by 
their  engineer. 

Now  really  that  is  a  question  of  the  construction  of  the  contract 
There  does  not  appear  to  be  much  doubt  of  the  law  in  this  matter ; 
but  it  is  a  simple  question  of  what  is  the  construction  of  the  con- 
tract. We  are  not  at  liberty  to  speculate  upon  what  the  parties 
might  have  desired  to  provide  on  the  one  side  or  the  other;  we 
must  be  bound  by  the  words  that  they  have  used. 

The  contract  is  in  this  form.  First  there  is  a  tender  sent  in — not 
ver\'  much  turns  upon  the  tender,  because  all  the  tenderer  proposes 
to  do  b  to  "  supply  all  and  every  the  materials  and  labour  men- 
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^008.        tioned  aiid  referred  to  and  described  in  the  form  of  contract  and 

Moon  V,  schedules  hereto  annexed  and  the  specifications  set  out  in  the  second 

Oamberwell        schedule  thereto  and  in  accordance  with  the  conditions  of  the  said 

OoS.  ^^"^  ^^  contract  and  schedules."     So  we  have  to  look  at  the  form 

of  the  contract  and  schedules  to  find  out  what  the  conditions  were 

upon  which  he  was  willing,  when  he  tendered,  to  supply  the  subject 

matter  of  his  undertaking.     Then  this  is  the  obligation  according  to 

the  recital :   "  Whereas   the   said  contractor  has   tendered   to  supply 

horses  harness  and  drivers  and  also  horses  harness  drivers  and  carts 

or  vans  as  may  be  required  at  the  prices  named  in  the  specification  " 

for  a  year,  that  is,  the  time  named  in  the  specification. 

It  is  said  in  the  first  instance  for  the  plaintiff  that  "  as  may  be 
required  "  there  in  the  recital  means  "  as  may  be  in  fact  needful 
or  requisite,"  which  is  another  word  used  in  the  contract,  "  to  the 
defendants  " ;  that  is  to  say,  that  it  is  enough  for  him  to  prove  that 
they  have  need  of  carts,  horses,  and  vans  in  order  to  put  upon  them 
the  obligation  of  calling  upon  him  to  supply  them. 

Then  we  come  to  the  next  clause  in  the  contract,  where  we  find, 
if  it  were  wanted,  a  definition  of  the  word  "  required  "  which  has 
been  used  in  the  recital :  "  Now  these  presents  witness  that  the  said 
contractor,"  and  so  on,  "shall  and  will  whenever  thereto  required 
by  the  Borough  Engineer  of  the  said  Council,  supply  and  deliver 
horses  harness,"  &c.,  and  then  lower  down,  "  and  also  shall  and  will 
provide  all  manual  labour,"  &c.,  "  that  may  be  requisite  for  executing 
the  orders  of  the  said  Council  or  its  Engineer."  So  that  the  obliga- 
tion undertaken  by  him  was  to  meet  a  requirement  imposed  upon 
him.  That  is  the  obligation,  and  the  whole  obligation,  he  undertakes 
in  the  matter,  and  following  as  it  does  after  the  recital  in  which  the 
word  "  required  "  is  used,  it  seems  to  me  to  show  quite  clearly  that 
"  required  "  is  used  in  the  same  sense  in  both  parts  of  the  agree- 
ment, and  that  the  obligation  upon  him  is  to  obey  the  mandate  of 
the  engineer.  He  does  not  succeed  in  proving  the  performance 
of  the  condition  if  he  succeeds  in  proving  that  the  Council  had 
need  of  certain  articles,  but  fails  to  show  that  any  requisition  to  him 
for  those  articles  had  been  made.  I  need  not  go  through  the  contract 
in  detail,  because  I  find  a  confirmation  of  the  same  view  right 
through  For  instance,  farther  down  in  the  same  clause:  "And 
further  that  in  case  the  said  contractor  shall  not  deliver  and  supply 
with  due  diligence  and  with  such  expedition  and  quality  as  the 
Borough  Engineer  may  require  all  materials  required  by  him  to  be 
supplied,  it  shall  and  may  be  lawful  for  the  said  Council  to  order 
any  qualified  person  or  persons  to  supply  the  said  materials.'' 

Then  I  come  to  a  ver}-  important  clause  at  the  end  of  the  contract 


Digitized  by 


Google 


CJL  COURT    OF    APPEAL.  315 


190& 


in  the  general  conditions.     It  is  :  "  The  Borough  Council  may  if  it  think 
proper  without  in  any  way  vitiating  this  contract  execute  on  its  own  Moon  v, 
account  or  employ  other  contractors  and  workmen  and  obtain  sup-  Oamberwell 
plies  of  materials  labours  and  other  matters  from  other  parties  for  OonnA 
the  execution  of  any  works  which  may  be  ordered  by   it"     It  is 
quite  impossible  to  accept  that  as  a  part  of  the  contract  consistently 
with   holding    that    there    was    an    obligation   on    the    Council    to 
employ  the  plaintiff  if  they  wanted  a  thing  done.     Therefore  it  seems 
to  me  quite  clear,  on  the  face  of  this  contract,  that  the  only  right 
the  contractor  has  against  the  Council  is  that  if  they  order  from  him 
certain  things  which  he  undertakes  to   supply,  they  order  them   at 
the  prices  named  in  the  schedule. 

I  do  not  think  I  need  in  this  case  really  have  given  any  judgment 
further  than  that  which  was  given  by  Ridley  J.  It  seems  to  me 
to  have  exhausted  the  matter ;  but  in  deference  to  the  argument  that 
Mr.  Atherley  Jones  addressed  to  us  to-day,  I  propose  to  say  just  one 
word  upon  what  was  most  pressed  upon  us,  and  that  is  the  authority 
of  the  case  of  Churchward  v.  Reg.  (1865)  L.  R.  i  Q.  B.  173.  Mr. 
Atherley  Jones  relied  very  strongly  upon  two  passages  in  the  judgment 
delivered  by  Cockbum  C.J.  in  that  case,  but  we  cannot  construe 
one  contract  by  the  terms  of  another.  So  far  as  there  are  principles 
of  law  laid  down,  of  course  they  are  applicable;  but  when  it  comes 
to  the  consideratic»i  of  one  set  of  words,  one  cannot  get  any  help 
in  construing  another  set  of  words  not  identical.  It  seems  to  me 
that  that  consideration  really  disposes  of  that  which  is  most  relied 
upon  by  Mr.  Atherley  Jones. 

The  learned  Chief  Justice  in  Churdtward  v.  Reg,  is  dealing  with 
a  very  special  contract,  whereby  Mr.  Churchward  had  undertaken 
with  the  Government — not  merely  to  supply  them  when  wanted — but 
to  have  ready  for  the  purpose  of  carrying  the  mails  a  given  number 
of  steamers  equipped  in  a  certain  way.  That  is  the  initial  obligation 
on  the  part  of  the  contractor, — that  he  is  to  produce  or  find,  or  at 
all  events  to  have  ready,  a  given  number  of  steamers  with  certain 
special  requisitions  as  regards  them,  and  then,  for  the  sum  of  ;£i  8,000 
a  year,  he  is  to  have  those  steamers  and  carry  the  mails  in  them 
whenever  the  Commissioners  may  require  him  to  do  so.  The  sum 
of  ;^i 8,000,  by  the  terms  of  the  contract,  had  to  be  a  sum  provided 
by  Parliament.  So  unless  the  ;£  18,000  was  provided  by  Parliament, 
he  could  not  claim  that  sum — he  could  not  show  a  fair  performance 
of  the  condition  precedent  to  his  right  to  receive  the  ;£  18,000,  the 
remuneration  for  having  the  ships  ready.  Being  in  a  difficulty  in 
regard  to  suing  for  the  consideration  of  ;£  18,000,  because  the  con- 
dition precedent  to  his  right  to  get  it  had  not  been  fulfilled  inasmuch 


Digitized  by 


Google 


3l6  knight's    local   government    reports.  i908. 

^^^^        as  Parliament  had  not  found  the  money,   what  he  did  was  to  sue 
Moon  V.  upon  an  implied  contract  to  employ  his  ships  for  the  purpose  of 

Camberwell        carrying  the  mails.     The  Court  held — ^and  Ridley  J.  has  relied  upon 
OoimS.  ^^^^  P^'^  ^^  \^€\x  decision — ^that  there  was  no  implied  contract  by 

the  Government  to  use  these  ships  for  the  carrying  of  the  mails, 
and  therefore  that  he  could  not  sue  for  damages  because  they  had 
for  a  certain  given  time  abstained  from  sending  any  mails  by  his  ships. 
Now  comes  the  point  relied  upon  by  Mr.  Atherley  Jones.  The 
learned  judge  came  to  the  conclusion  that  the  cause  of  action  set 
up  failed  because  there  was  on  the  terms  of  this  contract  no  con- 
tract expressed  or  implied  to  employ  the  ships.  He  then  takes  a 
supposititious  case  \  it  was  not  necessary-  for  the  decision  of  the  case 
which  he  had  before  him.  He  says  that  if  so-and-so  and  so-and-so 
had  happened,  he  might  then  have  thought  that  there  was  an  obliga- 
tion to  use  the  ships  for  each  particular  voyage.  For  instance,  he 
says,  at  p.  197:  "If  indeed  the  contract  had  been  to  pay,  not  in 
the  shape  of  an  annual  subsidy,  but  according  to  the  number  of 
mails  conveyed,  then  we  might  have  been  at  liberty,  and  perhaps 
bound  to  imply  the  covenant  which  is  contended  for  on  behalf  of 
the  suppliant,  because  in  that  case  he  might  have  had  his  veasels  in 
readiness,  have  incurred  all  the  attendant  expenses,  and,  although 
at  all  times  ready  and  willing  to  fulfil  his  part  of  the  contract,  yet 
inasmuch  as  his  remuneration  was  to  depend,  not  on  his  being  con- 
stantly ready  and  willing,  but  on  the  fact  of  mails  being  conveyed 
by  his  vessels,  it  would  be  but  reasonable  to  infer  a  covenant  to 
employ  him.  But  according  to  my  view  of  the  present  contract,  so 
long  as  Mr.  Churchward  was  prepared  to  carry  out  all  the  terms 
of  the  contract  to  which  he  had  bound  himself,  I  think — supposing 
the  question  of  the  fund  for  payment  had  not  been  involved — he 
would  be  entitled  to  insist  upon  the  performance  of  the  contract^ 
so  far  as  the  payment  of  his  remuneration  was  concerned,  at  the  end 
of  the  year,  although  only  one  mail  bag  might  have  been  required 
to  be  carried  by  him  in  the  course  of  a  week,  or  even  if  none  at  all 
had  been  sent  to  him  by  the  Post  Office  requiring  him  to  convey  it. 
I  say,  therefore,  on  the  first  view  of  the  case,  it  is  unnecessary  to 
imply  any  covaiant  to  employ."  He  does  suggest  that  in  certain 
circumstances,  which  do  not  exist  in  that  case,  there  might  have 
been  an  obligation  implied  to  pay  him  for  the  journeys  whether  he 
took  them  or  whether  they  relieved  him  from  taking  them  or  not. 
But  as  I  have  already,  said,  that  is  a  speculative  case  to  begin  with, 
and  it  is  in  reference  to  a  contract  in  which  the  very  first  and  most 
cardinal  provision  was  an  obligation  undertaken  by  the  contractor 
to  procure  and  have  ready  the  certain  specified  ships.     That  is  a 
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differeDt  contract  altogether,  it  seems  to  me,  from  one  which  is  ^^Q^- 
limited  to  this :  "  I  will  pay  you  whenever  I  want  your  services."  Moon  v. 
There,  under  the  contract  between  the  contractor  and  the  Govern-  ^benroU 
ment,  the  first  thing  to  be  done  was  to  bring  into  existence — ^that  CounS. 
vas  part  and  parcel  of  the  contract — the  implements  by  which  the 
contract  might  be  carried  out,  and  it  is  with  reference  to  such  a 
contract  that  the  Lord  Chief  Justice  puts  a  hypothetical  case,  and 
suggests  that  in  that  hypothetical  case  it  might  be  possible  to  imply 
a  contract,  which  he  did  not  and  could  not  imply  in  the  case  before 
him.  I  express  no  opinion  whatever  upon  whether  the  right  which 
he  suggested  there  could  be  implied,  but  it  is  obvious  that  it  was 
only  in  reference  to  a  contract  so  diflferent  in  its  terms  from  this 
that  it  could  not  have  any  real  analogy  to  the  contract  we  have  to 
deal  with.  It  is  enough  to  say  that  the  contract  we  have  to  deal 
with  is  a  clear  and  unambiguous  expression  of  the  limit  of  the  extent 
of  the  obligation  accepted  by  the  defendants,  and  it  seems  to  me  that 
the  plaintiff  has  failed  to  show,  and  that  it  is  impossible  to  say,  that 
there  has  been  any  breach  of  the  obligation  imposed  on  the  defen- 
dants, and  which  the  defendants  undertook.  It  seems  to  me,  there- 
fore, that  the  judgment  of  Ridley  J.  was  right,  and  that  this  appeal 
fails. 

Mathew  L.J.  I  am  of  the  same  opinion.  It  is  said  for  the 
plaintiff  that  he  undertook  to  do  the  work  mentioned  in  the  contract 
in  question,  and  that  there  was  an  implied  obligation  on  the  part  of 
the  defendants  to  permit  him  to  do  that  work  and  employ  him  for 
the  purpose.  No  doubt,  if  there  was  nothing  more  to  be  said,  there 
was  the  undertaking  on  the  one  side  that  I  have  mentioned  and  the 
obligation  arising  on  the  other ;  but  it  is  said  for  the  defendants  that 
that  obligation  is  precluded  and  excluded  by  the  special  terms  of 
the  contract.  Their  position  was  that  the  plaintiff  was  always  boimd 
to  do  such  work  as  was  required  by  their  engineer,  and  further,  they 
stipulated  that  they  might  take  away  the  whole  or  any  part  of  the 
work  from  him  at  any  time  during  the  course  of  the  contract  without 
his  being  entitled  to  complain.  It  is  said  to  be  hard  and  unreason- 
able to  construe  the  contract  in  that  way,  but  we  are  familiar  with  a 
complaint  of  this  sort  on  the  part  of  contractors.  Contractors  enter 
into  these  contracts  which  place  them  under,  or,  as  it  were,  at  the 
mercy  of  the  other  contracting  party.  Why  ?  Because  they  do  not 
look  ahead,  and  do  not  anticipate  or  foresee  the  difficulties  that  are 
provided  for,  and  which  may  arise. 

Now  here  the  contractor  expected  there  would  be  no  difficulty 
whatever  in  his  being  allowed  to  execute  the  work  and  make  the 
provision  mentioned  in  the  contract  for  the  period  of  a  year.     But 
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*^^^        for  reasons  that  we  need  not  go  into,  it  appeared  to  the  Council 
Moon  V.  after  a  certain  time  that  it  was  desirable  to  take  the  matter  out  of 

bJ"*^*^^        his  hands.     And  they  did  so.     That  is  his  grievance.     He  says  they 
Coond!  ^ad  no  right  to  do  so. 

Now  I  do  not  propose  to  go  through  the  clauses  to  which  my  Lord 
has  referred.  It  appears  to  me  perfectly  plain.  The  Council  stipu- 
lated that  they  should  have  the  power  to  take  the  contract  out  of 
the  contractor's  hands.  That  is  the  result  of  clause  7  of  the  general 
conditions.  They  further  stipulated  that  their  engineer  should  require 
what  the  contractor  should  do  under  the  contract,  and  he  was  not 
entitled  to  do  any  other  work  than  work  'so  specified  by  the  engineer. 
Their  position  therefore  gave  them  an  option  as  to  the  extent  to 
which  they  should  employ  the  contractor  under  the  contract,  and 
under  those  circumstances  it  is  clear  that  it  is  impossible  to  imply 
the  term  that  the  contractor  must  be  employed  to  do  all  the  work 
they  required. 

So  much  for  the  construction  of  the  contract.  It  excludes,  as  it 
appears  to  me,  the  possibility  of  any  such  implication  as  the  plaintiff 
insists  upon. 

Now  with  reference  to  ChurcJnvard  v.  Reg.  (1865)  L.  R.  i  Q.  B.  173. 
It  is  not  the  first  time  that  a  difficulty  has  been  felt  in  appreciating 
the  judgment  of  the  Lord  Chief  Justice  in  that  case.  It  can  only 
be  done  by  carefully  examining  the  case  made  on  the  part  of  the 
suppliant.  He  was  entitled,  as  he  said — and,  indeed,  in  point  of 
fact  there  is  no  doubt  about  it — by  his  contract  with  the  authorities 
to  the  payment  of  ;£  18,000  a  year  for  many  years  upon  the  ccMidition 
that  he  should  have  ready  such  steam  vessels  as  were  required  to 
carry  the  mails.  He  was  entitled  to  sue  for  the  ;£  18,000.  There, 
however,  was  a  clause  in  the  contract  which  provided  that  the  money 
should  only  be  paid  out  of  Parliamentar\'  funds;  and  Parliament 
would  not  grant  it.  But  it  occurred  to  those  who  were  advising  him 
that  an  ingenious  way  might  be  adopted  of  escaping  from  this 
difficulty  as  to  Parliament  providing  funds.  It  was  said  that  the 
contract,  carefully  construed,  clearly  contemplated  an  additional 
agreement  on  the  part  of  the  authorities  to  allow  the  suppliant  to 
carr)'  all  mails.  If  he  was  not  permitted  to  carry  all  mails,  he  would 
be  in  a  position,  as  the  Lord  Chief  Justice  pointed  out,  at  any  rate 
to  argue  with  some  degree  of  confidence  that  he  was  entitled  to  be 
paid  for  a  breach  of  contract  in  that  respect  He  wholly  failed  to 
make  out  that  there  was  any  such  implied  contract  He  was  only 
entitled  to  insist  upon  carrjdng  those  mails  which  he  was  required  to 
carry.  He  was  therefore  driven  back  to  the  stipulation  as  to  the 
;£i  8,000  a  year,  and  in  that  respect  he  failed  owing  to  the  difficulty 
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Parliament  made.     It  is  an  instance,  and  a  good  instance,  of  the  way        ^^^^ 
in  which  an  implication  may  be  excluded  by  the  terms  of  the  contract  Moon  w. 

In  this  case  it  seems  to  me  clear  that  the  learned  judge  was  quite  ?|°^^j[^*^ 
right  in  holding  that  the  terms  of  the  contract  prevented  the  plaintiff  o^iui^ 
from  claiming  to  do  all  the  work. 

For  these  reasons  I  think  that  this  appeal  must  be  dismissed. 

Cozens  Hardy  L.J.  I  also  agree  that  the  appeal  must  be  dis- 
missed, and  I  should  be  content  not  to  add  anything  except  out  of 
deference  to  Mr.  Clavell  Salter's  argument  I  think  he  said  every- 
thing that  could  possibly  be  urged  in  support  of  his  view.  His  con- 
tention was  shortly  this :  that  the  contract  must  be  read  as  a  contract 
to  supply  ail  needed  horses  and  carts  for  scavenging,  &c.,  at  an 
agreed  price,  and  then,  as  auxiliary  to  that  primary  obligation,  to  be 
ready  to  do  that  at  such  times  and  places  as  the  borough  engineer 
may  require.  If  the  first  two  clauses  of  the  contract  stood  alone, 
I  could  not  take  that  to  be  the  true  meaning.  The  contract  is  not 
to  supply  always,  but  only,  whenever  required,  to  supply  whatever 
the  borough  engineer  may  require.  The  only  obligation  which  is 
imposed  upon  him  is  to  execute  the  orders  of  the  Borough  Council 
or  their  engineer.  I  cannot  find  in  those  clauses  any  such  primary 
and  overriding  obligation  as  is  suggested. 

But  the  matter  does  not  rest  there.  Even  if  there  were  any  doubt 
as  to  the  meaning  of  those  clauses,  it  appears  to  me  that  such  doubt 
entirely  disappears  when  you  come  to  the  general  conditions,  and 
particularly  clause  7,  which  the  Master  of  the  Rolls  has  referred  to. 
In  short,  we  are  asked  to  imply  a  covenant  which  is  inconsistent  witii, 
and  indeed  repugnant  to  the  terms  of  the  contract.  That  is  im- 
possible for  us  to  do.  I  think  the  judgment  of  Ridley  J.  was  right, 
and  this  appeal  must  be  dismissed. 

Appeal  dismissed, 

SoUdiars  for  the  piainHff--~Yioc\iX\i\^  Washington  and  Pasmore. 

Soiidtorsfor  the  defendants — Marsden  and  Son. 

Reported  by  Erskine  Reid,  Esq.,  Barrister  at-Law. 
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tyiQb  Court  of  Justice- 


^^^  CHANCERY    DIVISION. 


/**"  '3»  14.  In  re  BEARD'S  TRUSTS;  BUTLIN  v.  HARRIS. 

Bduoatlon  —  Endowment  —  Gift  to  voluntary  school  —  Olft  over  on 
school  ooaslnflr  to  be  supported  by  voluntary  subscplptlons  op 
beoomlniT  subjeet  to  Joontpol  of  school  board— Local  eduoatton 
authoplty-EducaUon  Act,  1902  (2  Bdw.  VII.  0.  42X  ss.  1,  6,  6,  7.  la 
11, 18,  28,  and  25. 

A  testa  tory  who  died  in  1891,  bequeathed  certain  bank  shares, 
producing  about  jQii^  a  year ^  to  the  managers  for  the  time  being 
of  a  voluntary  school  on  trust  to  apply  the  income  towards  the 
annual  expenses  of  the  school  so  long  as  it  should  be  "  supported  by 
voluntary  subscriptions  as  now  and  heretofore  .  ,  ,  in  addition  to  the 
Government  grant"  but  in  the  event  of  its  "  ceasing  to  be  so  supported 
or  becoming  subject  to  the  control  of  a  school  board,"  then  to  the 
vicar  and  churchwardens  of  the  parish  for  the  fabric  of  the 
church.  Up  to  the  testator's  death  the  school  had  been  supported 
mainly  by  the  testator,  but  partly  also  by  voluntary  subscriptions 
from  other  persons,  in  addition  to  the  parliamentary  grant  and  an 
endowment  of  jQi^  a  year.  Since  his  death  there  had  been  110 
voluntary  subscriptions,  the  endowment,  together  with  the  j£ii$  and 
the  Government  grants,  being  substantially  sufficient  for  carrying  on 
the  school.  There  was,  however,  an  overdraft  at  the  bank  of  about 
£,(>o,fbr  which  the  managers  were  personally  liable  to  the  bankers. 

Held  (i),  upon  the  construction  of  the  will,  that  the  school  had  not 
ceased  to  be  supported  by  voluntary  subscriptions,  inasmuch  as  the 
managers  must  be  regarded  as  subscribers  to  the  extent  of  the 
oi'erdraft  for  which  they  were  liable  ;  and 

(a)  That  the  local  education  authority  under  the  Education  Act^ 
1902,  was  not  the  same  as  the  school  boards  inasmuch  as  it  was 
differently  constituted,  and  was  elected  by  a  different  constituency. 

Held,  therefore,  that  the  gift  over  had  not  taken  effect. 

This  was  an  originating  summons  taken  out  by  the  trustees  of  the 
will  of  G.  H.  A.  Beard,  late  of  Leonard  Stanley,  Gloucestershire, 
for  the  determination  by  the  Court  of  the  question  whether,  according 
to  the  true  construction  of  the  will  and  in  the  events  which  had 
happened,  the  trustees  might  and  should  transfer  and  pay  to  the 
vicar  and  churchwardens  of  the  parish  of  Leonard  Stanley  certain 
shares  in  Lloyd's  Bank,  Limited,  representing  the  present  investment 
of  the  proceeds  of  sale  of  the  30  shares  in  the  County  of  Gloucester 
Bank,  Limited,  which  by  the  will  were  bequeathed  to  the  managers 
for  the  time  being  of  the  Leonard  Stanley  National  School  upon 
the  trusts  therein  mentioned,  and  the  dividends  thereon  as  from  the 
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commencement  of  the  Education  Act,  1902,  or  how  the  same  should        ^^^^ 
be  dealt  with.  /„  re  Beard's 

The  testator,  by  his  will,  dated  January  13,  1886,  made  the  following  Trasts ;  Butlin 
bequest : — ^"  I  give  and  bequeath  to  the  managers  for  the  time  being  ^* 
of  the  Leonard  Stanley  National  Schools  my  thirty  shares  in  the 
County  of  Gloucester  Bank  Limited  or  if  I  shall  have  sold  the  same 
or  part  thereof  in  my  lifetime  after  the  date  hereof  such  a  sum  of 
ismss  (to  be  taken  from  that  portion  of  my  personal  estate  exclu- 
sively as  I  can  by  law  make  chargeable  with  legacies  for  charitable 
purposes)  as  shall  appear  from  my  accounts  or  otherwise  to  have  been 
the  produce  of  such  bank  shares  so  sold  to  be  held  by  the  said 
managers  with  power  to  change  investments  similar  to  those  affecting 
my  stock  and  shares  in  the  Great  Northern  Railway  upon  trust  to 
pay  and  apply  the  interest  or  income  thereof  in  or  towards  the  annual 
expenses  of  the  said  schools  so  long  as  the  said  schools  shall  be 
supported  by  voluntary-  subscriptions  as  now  and  heretofore  (or  by  a 
voluntai}'  rate)  in  addition  to  the  Government  grant  but  in  the  event 
of  the  said  schools  ceasing  to  be  so  supported  or  becoming  subject 
to  the  control  of  a  School  Board  then  and  in  that  case  I  declare 
direct  and  bequeath  that  the  said  Bank  shares  or  the  investments 
for  the  time  being  representing  the  same  shall  go  and  be  transferred 
or  paid  to  the  vicar  and  churchwardens  for  the  time  being  of  the 
parish  of  Leonard  Stanley  aforesaid  to  be  held  by  the  Vicar  and 
Churchwardens  for  the  time  being  upon  trust  to  pay  and  apply  the 
interest  or  income  thereof  in  or  towards  the  repairs  improvement  or 
restoration  of  the  fabric  of  the  church  of  the  said  parish  in  such 
manner  as  the  Vicar  and  Churchwardens  of  the  same  parish  for  the 
time  being  shall  in  their  uncontrolled  discretion  see  fit  And  I  declare 
that  it  shall  be  lawful  for  the  Vicar  and  Churchwardens  of  the  said 
parish  fw  the  time  being  from  time  to  time  as  they  in  their  absolute 
discretion  shall  see  fit  to  apply  all  or  any  part  of  the  principal  of 
such  Bank  shares  or  the  investments  for  the  time  being  representing 
the  same  in  the  same  manner  as  they  are  to  apply  the  dividends 
thereof." 

The  testator  died  on  May  4,  1891. 

At  the  date  of  his  death  the  testator  was  entitled  to  the  30  shares  so 
bequeathed  by  him  as  above  mentioned,  and  such  shares  were  trans- 
ferred by  his  executors  into  the  names  of  managers  for  the  time 
being  of  the  Leonard  Stanley  National  School.  These  shares  were 
now  represented  by  77  shares  of  J[^^o  each  in  Lloyd's  Bank,  Limited, 
standing  in  the  names  of  such  managers. 

The  Leonard  Stanle)-  National  School  was  the  only  school 
carried  on  in  the  parish  of  Leonard  Stanley.     The  school-house  was 
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^^0**        provided  by  voluntary  subscriptions  and  erected  upon  land  belonging 

In  re  Beaiti's     to  a  private  owner,  for  which  the  managers  paid  a  rental  of  one  shilling 

Trnrts;  Butlin    a  year.     There  was-  no  trust  deed  relating  to  the  school,  but  it  was 

founded  and  had  always  been  conducted  as  a  Church  of  England 

school. 

Prior  to  the  death  of  the  testator  the  school  had  no  endowment 
except  a  small  income  of  about  ;£i5  a  year,  and  the  remainder  erf 
the  expenses  of  the  school  other  than  such  as  were  defrayed  out  of 
the  Government  grants  were  provided  by  voluntary  subscriptions. 
Since  the  testator's  death  the  shares  had  produced  an  income  of  about 
;£ii5  a  year,  which,  together  with  the  Government  grants  and  the 
;£i5  endowment,  was  sufficient  to  support  the  school  without  the 
necessity  for  voluntary  subscriptions,  and  voluntary  subscriptions  were 
not  in  fact  raised  or  called  for.  Money  had,  on  occasion,  been  pro- 
vided by  a  friend,  and  at  times,  when  expenditure  had  been  in  excess 
of  income,  the  managers  had  on  their  own  responsibility  met  the 
difficulty  by  an  overdraft  at  the  bank,  but  the  amount  of  the  over- 
draft was  small,  and  the  total  debt  due  to  the  bank  did  not  exceed 
about  J[fio. 

In  consequence  of  the  passing  of  the  Ecjucation  Act,  1902,  a  ques- 
tion arose  whether  the  income  of  the  shares  as  from  the  "  appointed 
day  "  mentioned  in  the  Act  was  applicable  towards  the  annual  expenses 
of  the  school  or  otherwise  as  directed  by  the  Act,  or  whether  the 
shares  and  the  income  therefrom  should  from  that  date  be  transferred 
and  paid  to  the  vicar  and  churchwardens  for  the  time  being  of  the 
parish  of  Leonard  Stanley,  to  be  applied  by  them  in  accordance  with 
the  trusts  of  the  gift  over  contained  in  the  will,  and  on  May  23,  1903, 
the  trustees  took  out  the  present  summons. 

G.  Cave,  for  the  trustees,  referred  to  sections  i,  5,  6,  7,  10,  11,  13, 
and  23  of  the  Education  Act,  1902. 

W,  Baker,  for  the  managers.  The  Act  has  not  in  any  way  aflFected 
the  construction  of  the  will,  the  trust  being  to  apply  the  income 
towards  the  annual  expenses  of  the  school.  The  school  has  not 
"  ceased  to  be  supported  by  voluntary  .subscriptions."  The  present 
deficit  will  have  to  be  made  up  by  voluntary-  subscriptions.  The 
managers  are  still  bound  to  maintain  the  school  buildings  in  repair, 
and  for  this  purpose  it  will  be  necessary  for  them  to  resort  to  voluntar)- 
subscriptions.     The  gift  over  has  not  therefore  taken  effect. 

George  Lawrence  for  the  Gloucestershire  County  Council.  I  adopt 
the  same  argument.  It  is  also  submitted  that  the  will  means  that  the 
gift  over  is  not  to  take  effect  so  long  as  the  school   is  supported 


Digitized  by 


Google 


a  CHANCERY    DIVISION.  323 

Otherwise  than  by  having  recourse  to  the  rates.     Having  regard  to        ^^^^ 
section  10,  the  financial  result  of  the  Act  is  that  the  school  is  jQs^  In  re  Beard's 
a  year  better  off  without  coming  upon  the  rates  than  it  was  before  T™J*«  •  ^^^ 
the  Act  was  passed.     Further,  it  is  clear  that  the  school  has  not 
become  "  subject  to  the  control  of  a  school  board,"  for  by  section  5 
school  boards  are  expressly  abolished. 

/.  Gateyy  for  the  vicar  and  churchwardens.  The  gift  over  has  taken 
effect  Whether  or  not  the  school  has  ceased  to  be  supported  by 
Tohintan-  subscriptions  is  a  question  of  fact.  The  managers  are  in 
debt  owing  to  the  absence  of  these  subscriptions.  So  far  as  the 
endowments  and  Parliamentar)-  grants  did  not  meet  the  expenses, 
m(Miey  has  been  borrowed.  The  managers  may  have  hoped  to  pay 
it  off  out  of  savings  of  income  from  endowments  imder  the  new  Act. 
There  will,  in  fact,  be  sufficient  excess  of  income  from  endowments 
and  grants.  But  in  fact,  since  the  testator's  death,  the  voluntar> 
subscriptions  have  ceased,  and  the  school  has  ^'ceased  to* be  sup- 
ported by  voluntary  contributions."  Further,  the  school  has 
"become  subject  to  the  control  of  a  school  board."  School  boards 
are  still  continued  under  a  new  guise  under  the  name  of  the  local 
education  authority.  By  section  25  (2)  and  Schedule  III.  references 
to  school  boards  are  to  be  treated  as  references  to  the  local  education 
authorit)',  and  under  section  13  the  endowment  goes,  in  part  at  least, 
to  the  county  council. 

Byrne  J.  read  the  material  parts  of  the  will  and  continued : — 
During  his  lifetime  the  testator  appears  to  have  found  moneys  for 
the  repair  and  management  of  the  school,  which  was  built  upon  land 
for  which  it  seems  that  only  the  sum  of  one  shilling  a  year  is  paid. 
There  were,  I  understand,  other  voluntary  contributions  by  subscribers 
to  the  school,  but  as  to  how  much  they  amounted  to  when  they  were 
paid  there  is  no  information  before  me.  Up  to  the  time  of  the 
testator's  death  funds  were  mainly  provided  by  him  and  by  voluntar)' 
subscriptions  as  required.  There  was  a  small  endowment  of  ;£i5 
a  year,  which  was  available  for  the  support  of  the  school,  and  still 
is  so.  After  the  testator's  death  one  Jones  used  sometimes  to  find 
money,  but  there  was  no  need  to  collect  money  generally,  or  to  call 
for  voluntary  subscriptions,  for  the  endowment  and  the  income  of 
the  trust  fund  were  [)ractically  sufficient  to  meet  the  expenses  of  the 
school  from  year  to  year,  except  that  some  small  sum  over  and  above 
the  receipts  was  from  time  to  time  expended,  for  which  the  managers 
took  on  themselves  to  get  credit  from  the  bank  upon  their  own  personal 
liability.    In  all  these  years  there  has  only  accrued  due  a  small  debt 
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^^Q^  of  not  more  than  £<So  or  so  in  all.  If  the  bank  should  require  the 
In  rt  Beard's  repayment  and  the  money  he  not  forthcoming  from  other  sources, 
Tmts:  Butlin  ^f^  managers  have  taken  on  themselves  the  responsibility  to  repay 
it ;  and  if  they  should  do  so,  as  they  would  have  no  right  to  recover 
it  against  anyone  else,  they  would  have  to  bear  the  loss,  and  in  efiFect 
become  themselves  subscribers  for  the  necessary  amount  In  con- 
sequence of  this  gift  of  the  testator  and  the  passing  of  the  Education 
Act,  1902,  there  will  be,  if  the  testator's  gift  is  available  in  addition  to 
the  ;£i5  endowment  and  the  Parliamentary  grant,  ample  funds  for 
carrying  on  the  school  without  the  necessity  of  calling  for  voluntary 
subscribers,  and  perhaps  sufficient  for  paying  oflF  the  debt  as  well. 

It  has  been  argued  on  behalf  of  the  vicar  and  churchwardens 
that  the  gift  over  has  taken  effect  upon  the  ground  that  since 
the  death  of  the  testator  there  have  been  no  subscriptions 
either  periodical  or  otherwise  over  all  this  time.  It  is  said 
that  under  the  will  the  gift  over  was  to  take  effect  either  if 
the  school  should  cease  to  be  "  supported  by  voluntary  subscrip- 
tions as  now  and  heretofore,"  or  if  it  should  become  "  subject  to  the 
control  of  a  School  Board."  As  to  the  second  of  these  alternatives, 
I  am  satisfied  that  it  has  not  taken  efiFect,  as  the  school  has  never 
come  under  a  school  board.  The  local  education  authority  is  now 
the  county  council,  which,  it  is  true,  has  many  duties  to  perform 
which  were  formerly  done  by  the  school  board,  but  the  recent 
•  Act  has  expressly  abolished  school  boards  in  so  many  words,  and  the 
new  local  education  authority  is  elected  by  a  diflFerent  body  of  electors, 
has  a  different  constituency,  and  has  different  duties  to  perform  from 
those  of  the  old  school  board. 

As  to  the  first  alternative,  can  it  be  said  that  the  school  has  ceased 
to  be  "  supported  by  voluntary  subscriptions  as  now  and  heretofore  "  ? 
See  how  it  was  supported  before  the  testator's  death.  It  was  by 
voluntary  subscriptions  so  far  as  the  endowment  (and  Government 
grants)  were  insufficient.  Now  the  testator,  knowing  this,  makes  a 
bequest  in  aid  of  the  endowment  for  the  time  being  existing.  He 
must  be  taken  to  have  had  it  in  contemplation  that  the  voluntan- 
subscriptions  would  be  only  such  as  should  be  necessary,  together 
with  the  endowments  (and  grants),  to  support  the  school.  I  must 
arrive  at  the  conclusion  that  there  has  not  been  yet  any  forfeiture 
of  the  legacy  under  this  clause. 

I  hold,  therefore,  that  the  gift  over  to  the  vicar  and  churchwardens 
has  not  taken  effect. 

Solicitors  for  the  Trustees^Le  Brasseur  and  Oakley,  for  Edward 
Brownlow  Haygarth,  Cirencester. 
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Solicitors  for  the  Managers  and  Vicar  and  Churchwardens — Walker        ^^^^ 
and  Rowe,  for  J.  Lapage  Norris,  Stroud.  /,/  re  Beard's 

Solicitors  for  the  Gloucester  County  Council— ¥\e\d,  Roscoe,  &  Co.       Trn^Butlin 

Note. 

It  would  seem  to  follow  from  what  Byrne  J.  held  in  the  above  case,  that  if 
ihere  was  a  legacy  for  the  benefit  of  a  school,  with  a  gift  over  in  the  event  of 
its  becoming  subject  to  the  control  of  a  school  board,  the  gift  over  would  not 
take  effect  even  if  the  school  were  transferred  to  the  local  education  authority 
and  thus  became  a  provided  school,  though  this  result  would  be  obviously  in 
snhstance  entirely  contrary  to  the  testator's  objects. 
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Ibifib  Court  of  3u0tlcc* 
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^<^'  24  GILES  V.    LONDON  COUNTY  COUNCIL 

Neflrllflrence— Cricket  flTPound  oontPoUed  by  liondon  County  Counoil— 
Injupy  sustained  by  player— UprlfiTht  metal  indloatops  marklncr 
pltoh— Obvious  and  apparent  dan^per. 

The  London  County  Council  permitted  cricket  to  be  played  on 
certain  open  land  vested  in  them  for  the  purpose  of  recreation.  In 
order  to  regulate  the  play,  the  Council  caused  the  several  pitches  to  be 
indicated  by  metal  flags  on  posts.  The  plaintiff  was  injured  while 
playing  by  running  against  the  post  indicating  the  pitch.  The  post 
had  been  removed  from  its  original  position  on  the  pitch  by  one  of  the 
players  and  placed  upright  elseiuhere.  The  post  indicating  a  pitch 
was  not  required  by  the  Council  or  the  groundsmen  to  remain  upright 
during  play,  though  it  was  required  to  be  left  upright  at  the  dose 
of  play. 

Held,  that  there  was  no  evidence  of  negligence  for  which  the 
Council  were  responsible. 

Action  for  damages  for  personal  injury  alleged  to  be  due  to  the 
negligence  of  the  defendants,  tried  before  Kennedy  J.  and  a  common 
jury. 

The  statement  of  claim  was  to  the  following  effect : — That  the 
plaintiff  was  an  infant,  aged  17,  and  assistant  librarian  at  the 
Cripplegate  Institute,  London,  and  sued  by  his  father  as  next  friend. 
That  the  defendants  were  the  County  Council  of  London  acting  under 
the  Local  Government  Act,  1888,  and  other  Acts,  and  were  the  owners 
and  occupiers  of,  and  had  the  control  over,  the  public  park  or  recreation 
ground  or  close  known  as  Hackney  Marshes,  London,  N.E.,  on  which 
public  sports  such  as  cricket  take  place  by  their  leave  and  licence. 
That  the  defendants  further  invited  young  persons  desirous  of  playing 
cricket  to  enter  upon  certain  parts  of  the  said  close,  and  by  means  of 
certain  permits  issued  to  such  young  persons,  or  the  clubs  of  which 
such  young  persons  were  members,  allocated  cricket  pitches  to  the 
said  persons  or  clubs  who  were  thus  desirous  of  playing  cricket.  That 
the  defendants  enforced  certain  regulations  for  the  management  of  the 
said  close  generally  and  of  the  said  cricket  ground  in  particular.  That 
the  defendants  wrongfully  erected  and  maintained  certain  dangerous  or 
improper  posts  on  the  cricket  ground  of  the  said  close  for  the  purpose 
of  demarcating  one  cricket  pitch  from  another,  and  these  posts  bore  at 
the  top  indicators  of  iron  or  some  other  metal  on  which  dififerent 
numbers  appeared  to  indicate  the  different   cricket  pitches.     These 
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indicators  had  pointed  ends  protrading  in  a  dangerous  or  improper        ^^^^ 

manner  and  position.     That  by  the  negligence  of  the  defendants,  or  by  Giles  v.  London 

the  directions  of  their  servants  acting  under  their  authority,  express  ^^^  Oonncil. 

or  implied,   the  posts  in  question   were  required   to  remain   in  an 

npright  position  on  the  cricket  ground  during  the  playing  of  games 

upon  the  different  pitches.     That  on  or  iabout  July  12th,    1902,  the 

plaintiff,   who  was  a  member  of  the   Cleveland   Cricket   Club,   was 

lawfully  playing  in  a  cricket  match  on  the  close  as  aforesaid  on  the 

invitation,  or  alternatively  by  the  leave  and  licence  of  the  said  Council, 

and  while  so  playing  the  point  or  points  of  the  indicator  as  aforesaid 

ran  into  his  right  eye  and  destroyed  the   sight  thereof.     That   the 

injury  was  caused  by  the  defendants   or  their  servants   wrongfully 

allowing  the  posts  to  remain  in  the  close  during  the  progress  of  a  match, 

or  at  all,  or  in  insisting  upon  their  so  remaining,  and  thereby  the  posts  were 

dangerous  to  persons  lawfully  entering  upon  the  ground.     Alternatively 

the  plaintiff  alleged  that  the  injury  was  caused  by  reason    of   the 

defendants'  negligence  in  not  sufficiently  protecting  the  said  posts,  or  in 

using  dangerous  or  improper  posts  in  view  of  the  particular  place  and 

circumstances,  or  in  not  having  the  posts  which  carried  the  painted 

indicators  sufficiently  high,  or  in  requiring  and  insisting  that  the  posts 

should  stand  erect,  or  in  requiring  and  insisting  that  the  said  posts 

should  stand  within  the  boundary  of  every  particular  cricket  pitch. 

In  either  alternative  the  plaintiff  said  further  that  notice  had  been 

given  to  the  defendants  or  their  servants  of  the  danger  arising  as  set 

forth  by  means  of  complaints  which  had  been  made  (a)   by    the 

plaintiff,  {b)  by  other  members  of  the  club,  and  (c)  by  other  members 

of  the  public,  to  the  defendants  or  to  their  servants,  or  to  both,  as  to  the 

danger  caused  by  the  said  posts  to  the  players.     Particulars  were  given 

of  the  injury  sustained. 

By  their  defence  the  defendants  admitted  that  Hackney  Marshes 
were  vested  in  them,  and  that  parts  were  set  apart  for  cricket  subject  to 
certain  regulations.  That  for  enabling  intending  players  and  other 
members  of  the  public  to  find  and  come  safely  to  the  particular  pitch 
aTotted  to  them,  the  defendants  provided  a  number  of  indicators,  that 
is  to  say,  metal  flags  having  numbers  painted  upon  them  and  attached 
to  the  tops  of  iron  uprights  about  4  feet  6  inches  high.  They  denied 
the  alleged  invitation  and  leave  and  licence,  and  said  that  the  plaintiff 
was  using  the  pitch  as  a  member  of  the  public  pursuant  to  Acts  of 
ParliaTient,  bye-laws,  and  regulations,  and  that  they  were  under  no  duty  to 
the  plaintiff  beyond  that  arising  from  such  user.  They  denied  that  the 
indicators  were  dangerous  or  improper,  or  that  the  groundsmen  were 
their  agents  to  receive  complaints.  The  alleged  injuries  to  the 
plaintiff  were  not  occasioned  by  any  negligence  on  the  part  of  the 
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*^oo«       defendants  or  their   servants,   but  were  the  result   of  an   accident 

GQes  V.  London  incidental  to  the  game  of  cricket,  or  were  caused  by  the  plaintiffs  own 

Connty  OoundL    want  of  care.     If  the  indicator  was  in  an  unsafe  position  the  plaintiff 

knew  it  and  might  have  removed  it,  but  the  plaintiff  voluntarily  took 

the  risk  of  playing  where  he  did. 

In  pursuance  of  a  master's  order,  the  plaintiff  gave  further  particulars 
as  follows : — (a)  the  indicator  was  affixed  to  the  top  of  the  post  placed 
in  juxtaposition  to  pitch  No.  12  on  which  the  plaintiff  and  his  club 
were  playing ;  (^)  the  post  with  the  indicator  were  placed  before  the 
game  commenced  by  a  person  or  persons  employed  by  the  defendants 
to  keep  the  ground  at  or  near  the  centre  of  the  pitch.  The  players 
were  directed  by  the  groundsmen  to  remove  the  post  from  the  centre 
when  play  commenced,  but  were  required  by  the  groundsmen  to  replace 
the  post  in  an  upright  position  elsewhere  on  the  pitch ;  (c)  the  plaintiff 
sustained  the  injury  whilst  fielding  for  a  ball  whidh  had  been  driven 
towards  the  indicator  by  another  player;  {d)  the  post  was  placed 
about  20  yards  to  the  rear  and  slightly  to  the  right  of  the  batsman's 
wicket,  by  the  wicket  keeper  of  plaintiffs  club,  because  the  defendants' 
groundsmen  had  insisted  on  the  post  remaining  in  an  upright  position 
on  the  pitch. 

At  the  trial  it  was  not  proved  that  the  post  with  the  metal  flag  had 
been  placed  in  an  upright  position  where  it  was  by  the  direction 
of  the  groundsmen  against  the  protest  and  in  spite  of  the  complaints  of 
the  plaintiff  and  the  members  of  his  club,  nor  that  the  groundsmen 
insisted  on  the  post  standing  upright  during  play. 

Dickens^  K,C.^  and  Daldy  for  the  defendants  submitted  at  the  close  of 
the  plaintiffs  case  that  there  was  no  case  to  go  to  the  jury. 

E.  H.  Coombe  {N,  G,  H.  Child  with  him),  for  the  plaintiff,  cited : 
Harroldw.  Watftey,  1898.  2  Q.  B.  320  ;  67  L.  J.  Q.  B.  771  ;  Osbor/ie  v. 
London  and  North-Western  Railway  (i888),  21  Q.  B.  220,  57  L.  J. 
Q.  B.  618;  Heaven  v.  Pender  (1883),  11  Q.  B.  D.  503  ;  52  L.  J.  Q.  B. 
702;  Lax  V.  Darlington  Corporation  (1879),  S  Ex.  D.  28;  49  L.  J. 
Ex.  105,  and  Tarry  v.  Ashton  (1876),  i  Q.  B.  D.  314  ;  45  L.  J. 
Q.  B.  260. 

Kennedy  J.  Upon  the  question  as  to  whether  or  not  there  is 
evidence  in  the  case  upon  which  the  jury  can  find  negligence  on  the 
part  of  the  defendants,  I  am  of  opinion  there  is  none.  There  is  nothing 
to  show  that  the  accident  to  the  plaintiff  was  caused  either  by  the 
negligence  or  by  the  want  of  reasonable  care  of  the  defendants.  The 
club  of  which  the  plaintiff  is  a  member  and  a  number  of  other  cricket 
clubs  have  leave  given  them  to  play   cricket  on  an  open  space  or 
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recreation  gound  under  certain  regulations.     The  members  of  these        ^^^^ 

clubs  are  none  of  them  children,  and    if    young   men  of  their  own  Giles  v.  London 

accord  play  cricket  with  an  open  and  obvious  danger  plainly  apparent,  ^^^  Oonncil. 

the  owners  of  the  ground  cannot  be  liable  for  negligence  if  an  accident 

take  place.     These  indicator  posts  and  metal  flags  are  in  no  sense  a 

concealed  danger,  nor  are  they  in  the  nature  of  a  lurking  danger  for 

which  the  owner  would  be  responsible.     Nor  were  any  of  the  players 

of  such  an  age  as  to  cast  upon  the  defendants  a  special  duty  in  regard 

to  their  protection,  as  in  the  case  of  Harrold  v.   Watney^  1898,  2  Q.  B. 

520  J  67  L.  J.  Q.   B.  771,  where  a  child  of  four  years  of  age  was 

injured  by  the  fall  of  a  defective  fence.     Here  the  plaintiff  and  the 

other  members  of  the  club  came  to  the  ground  solely  in  the  pursuit  of 

pleasure  and  voluntarily  incurred  risk  of  danger.     There  is  no  evidence 

that  the  defendants  or  their  groundsmen  required  that  these  flag  posts 

should  stand  upright  during  the  time  play  was  going  on.     All  that  the 

latter  insisted  on  was  that  they  should  be  found  standing  upright  when 

the  grouadsmen  came  round  to  collect  them  at  the  close  of  the  day. 

Again,  this  particular  flag  post  was  placed  where  it  was,  not  by  any 

servant  of  the  defendants  but  by  a  member  of  the  plaintiff's  own  club — 

one  of  his  friends.     Were  I  to  sum  up  the  present  case  to  the  jury  my 

difficulty  would  be  to  point  out  to  them  where  the  negligence  of  the 

defendants  was  to  be  found  ;  and  that  is  the  real  test  and  shows  that 

there  is  no  case  to  leave  to  them.     There  must  be  judgment  for  the 

defendants. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff— C\^tVq  &  Co. 

Solicitor  for  the  defendants — W.  A.  Blaxland. 
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Dec,  lo.  BALBY-WITH-HEXTHORPE  URBAN  DISTRICT  COUNCIL  v. 

MILLARD. 

Bye-laixnB  —  Deposit  of  plans  — Plan  oompplslnfir  several  houses — 
Deviation  ft*oni  plans— Decision  on  Information  In  pespeot  of  one 
house— Subsequent  Information  In  respect  of  anottierjiouse. 

A  plan  deposited _  with  a  local  authority  by  ajmilder^  under  bye 
laws  requiring  every  person  who  erects  a  building  to  deposit  plans 
thereof^  comprising  more  than  one  house^  constitutes  a  separate  and 
independent  plan  of  each  house.  If  the  builder  deviates  from  the 
plans^  and  separate  informations  are  preferred  against  the  builder  for 
failing  to  deposit  plans  before  building  in  respect  of  several  houses^  it 
is  not  competent  to  justices  who  have  dismissed  the  first  summons 
that  came  before  them,  because  they  considered  the  deviaiiofis 
unimportant,  to  adopt  the  same  course  with  regard  to  the  subsequent 
informations  on  the  ground  that  the  matter  is  res  judicata.  //  is 
their  duty  to  hear  evidence  in  each  case,  and  deal  with  each 
information  upon  its  merits. 

Case  stated  by  justices  for  the  West  Riding  of  Yorkshire,  who  had 
dismissed,  on  the  ground  that  the  matter  was  res  judicata,  an 
information  preferred  by  the  appellant  Council  against  the  respondent, 
a  builder,  for  that  he,  on  April  21,  1903,  then  being  a  person  intending 
to  erect  certain  buildings  at  35  and  37  Great  Central  Avenue,  Balby, 
unlawfully  did  not  give  to  the  said  Council  notice  in  writing  of  such 
intention,  and  did  not  at  the  same  time  deliver  or  send  to  their 
surveyor  complete  plans  and  sections  of  every  floor  of  such  intended 
buildings,  contrary  to  bye-law  99  of  the  said  Council's  bye-laws. 

Upon  the  hearing  the  following  facts  were  proved : — 

That  the  respondent  was  the  owner  of  a  building  estate  situate  at 
Carr  Hill,  Balby. 

Certain  bye-laws  in  respect  to  new  streets  and  buildings  were  in  force 
within  the  urban  district  of  Balby-with-Hexthorpe. 

No.  99  of  such  bye-laws  provided  as  follows  [the  case  set  out  the 
bye-law  at  length,  but  as  it  was  in  the  usual  form,  and  nothing  turned  on 
its  particular  terms,  it  is  unnecessary  here  to  set  out  more  than  appears 
below] : — 

"  Every  person  who  shall  intend  to  erect  a  building  shall  give  to  the 
Council  notice  in  writing  of  such  intention  ....  and  shall  at  the 
same  time  deliver  or  send  or  cause  to  be  delivered  or  sent  to  their 
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sunreyor  at  his  or  their  office  complete  plans  and  sections  in  duplicate        i^o^' 
of  every  floor  of  such  intended  building  .  .  .  ."  Balby-with- 

The  respondent  had  some  years  since  deposited  with  the  appellants  5?^???^'^^ 
a  block  plan  of  his  estate  at  Carr    Hill,  together  with  a  plan  and  j,.  Millard, 
section  of  certain  types   of  houses    intended  to  be  erected  thereon, 
marked  c. 

The  respondent,  in  the  year  1903,  and  on  or  before  April  25,  1903, 
erected  upon  his  estate  at  Can  Hill  two  dwelling-houses,  numbered  35 
and  37  Great  Central  Avenue,  Balby,  and  the  justices  found  that  in 
erecting  such  dwellings  the  respondent  had  deviated  from  the  plan  and 
section  marked  c  in  certain  respects.  [The  case  described  these 
deviations,  but  nothing  turned  on  their  particular  nature.] 

On  March  21,  1903,  the  justices  had  already  heard  and  determined 
a  similar  information  preferred  by  the  appellants  against  the  respondent 
for  non-compliance  with  bye-law  99  in  respect  of  the  dwelling-house, 
No.  33  Great  Central  Avenue,  aforesaid,  adjoining  the  said  dwelling- 
houses,  Nos.  35  and  37.  Upon  the  hearing  of  this  last-mentioned 
information  it  was  proved  that  the  plan  marked  c  had  been  deviated 
from  in  certain  respects,  but  the  justices  had  held  that  such  deviations 
did  not  amount  to  such  substantial  alteration  or  deviation  from  the 
deposited  plans  as  to  make  the  plans  followed  new  plans,  and  therefore 
dismissed  the  said  last-mentioned  information. 

In  erecting  the  dwelling-houses,  Nos.  35  and  37  Great  Central 
Avenue,  the  deviations  made  by  the  respondent  from  the  plan  marked 
c  were  to  all  intents  and  purposes  the  same  as  the  deviations  made  by 
him  in  erecting  the  dwelling-house.  No.  33  Great  Central  Avenue, 
aforesaid. 

On  the  part  of  the  respondent  it  was  contended  that  the  deviations 
from  the  deposited  plans  were  the  same  in  each  case,  and  that  the 
matter  had  already  been  heard  and  determined,  and  was  res  judicata. 

On  the  part  of  the  appellants  it  was  contended  that  the  offence  with 
which  the  respondent  was  charged  was  the  omission  to  deposit  plans 
of  the  houses  Nos.  35  and  37  Great  Central  Avenue;  that  as  such 
houses  were  entirely  distinct  from  the  house  No.  33  Great  Central 
Avenue,  the  question  was  one  of  fact  for  the  justices,  and  that  it  was 
for  them  to  determine  on  the  evidence  before  them  whether  the 
houses  Nos.  35  and  37  Great  Central  Avenue  were  built  in  accord- 
ance with  the  plan  marked  c,  and  if  they  were  not  it  was  the  justices' 
duty  to  convict  the  respondent,  and  that  the  matter  was  not  res  judicata^ 
the  facts  of  each  case  being  not  the  same  but  merely  similar. 

The  justices  were  of  opinion  that,  in  erecting  the  dwelling-houses 
Nos.  35  and  37  Great  Central  Avenue,  the  deviations  made  by  the 
respondent  from  the  plan  marked  c  were  the  same  as  the  deviations 
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^^Q^  made  by  him  in  erecting  the  dwelling-house  No.  33  Great  Central 
fialby-wifh-  Avenue,  and  that  the  matter  had  been  already  heard  and  determined, 
HexikorpeUrion  and  was  res  judicata^  and  they  dismissed  the  information  without 
V.  Millard.         heanng  it  on  its  merits. 

The  question  for  the  opinion  of  the  Court  was  whether  the  justices 
upon  the  above  statement  of  facts  had  come  to  a  correct  determination 
and  decision  in  point  of  law. 

Macmorran^  K.C,^  and  Scholefield  for  the  appellants.  The  respondent 
was  found  to  be  varj'ing  the  plans  he  had  deposited,  and  the  appellants 
gave  him  notice  to  deposit  fresh  plans.  This  he  failed  to  do,  and  they 
then  proceeded  against  him  for  deviation  in  regard  to  the  house  No. 
33  Great  Central  Avenue,  but  the  justices  dismissed  the  case.  He 
then  received  notice  to  deposit  fresh  plans  in  respect  of  the  adjoining 
houses,  Nos.  35  and  37,  and  further  proceedings  were  instituted  which 
the  justices  dismissed  as  res  judicata.  No  doubt  they  would  have 
reconsidered  the  matter  had  they  thought  they  were  at  liberty  to  do  so. 
It  is  clear  they  should  have  done  so,  because  the  offence  is  a  separate 
one  in  respect  of  each  house,  and  a  deviation  from  a  plan  in  respect 
of  one  house  does  not  cover  a  deviation,  though  similar,  in  the  case  of 
the  house  next  door. 

Israel  Davis  for  the  respondent.  This  is  a  case  of  common  law 
estoppel,  and  the  plea  of  res  judicata  can  be  supported  on  the  authority 
of  Outram  v.  Morewood  (1803)  3  East  346,  at  p.  354.  Is  is  clear  that 
the  justices  have  decided  the  second  case  before  them  on  precisely  the 
same  grounds  as  they  decided  the  first ;  and,  primd  facie,  they  ought 
not  to  hear  the  same  case  over  again.  [Lord  Alvkrstone  C.J.  referred 
to  James  \.  Masters^  1893,  i  Q.  B.  355.]  To  hold  otherwise  would 
tend  to  an  abuse  of  procedure  as  laid  down  by  Lord  Halsbury  L.C.  in 
Reichel  y,  Magrath  {iZZf))  14  App.  Cas.  665;  59  L.  J.  Q.  B.  159. 
This  is  a  very  different  case  from  Reg.  v.  Gaunt  (1867)  L.  R.  2  Q.  B. 
466  ;  36  L.  J.  M.  C.  89,  where  justices  reheard  a  bastardy  summons 
upon  the  ground  that  their  previous  dismissal  had  been  obtained  by 
false  evidence. 

Macmorratiy  K.C,^  in  reply,  cited  Reg.  v.  Huichings  (1880)  6  Q.  B.  D. 
300 ;  50  L.  J.  M.  C.  35.     [He  was  stopped.] 

Lord  Alverstone  C.J.  I  am  of  opinion  that  in  this  case  we  must 
give  effect  to  the  view  pressed  upon  us  by  Mr.  Macmorran.  Where 
the  bye-laws  of  a  local  authority  require  every  person  intending  to 
build  to  deposit  plans  of  every  floor  of  the  building,  a  plan  comprising 
a  number  of  proposed  houses  constitute  a  separate  and  independent 
plan  of  each  house ;  and  if  there  be  a  departure  from  the  plan  of  a 
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particular  house  it  does  not  follow  that  the  departure  from  the  plan  in        ^^^^ 

the  house  next  is  precisely  the  same,  or  that  deviations  in  the  erection  Balby-with- 

ofa  block  of  houses  numbered  i  to   lo  are  necessarily  the  same  as  ^y'^'?®^*!*'* 

deviations  in  another  block  numbered  from  lo  to  20.     In  the  present  j,.  MUlard. 

case  it  appears  that  a  number  of  deviations  from  the  deposited  plan 

were  shown  in  the  instance  of  the  house  No.  33  Great  Central  Avenue, 

none  of  which  in  the  opinion  of  the  justices  were  of  sufficient  importance 

to  warrant    them   in  convicting  the    respondent.      Then  a  second 

infonnation  was  laid  in  respect  to  alleged  deviations  from  the  plan  in 

the  erection  of  the  adjoining  houses,  Nos.   35  and  37  Great  Central 

Avenue;  and  there  is  nothing  in  the  C9se  as  stated  to  show  that 

ihey  attempted  to  go  into  the  questions  of  these  deviations  severally 

ccmplained  of  at  all ;  they  were  apparently  content  to  take  it  that  they 

were  precisely  the  same  as  in  the  case  of  No.  33,  which  they  had 

already  considered  unimportant.     I  am  of  opinion  that  they  were  not 

entitled  to  refuse  to  hear  the  second  information  on  its  merits  because 

they  had  come  to  the  conclusion  that  the  alterations  in  or  deviations 

from  the  plan  in  the  erection  of  the  houses  Nos.  35  and  37  were  to 

their  mind  the  same  as  those  in  No.  33.     The  case  must  therefore  go 

back  to  them  to  hear  the  information  as  to  Nos.  35  and  37  on  its 

merits  j  but  when  they  have  done  so,  if  they  are  still  satisfied  that  the 

deviations  are   precisely   the  same  as  those  which   they  considered 

unimportant  in   the   instance  of  the   house  numbered   33   they  can 

properly  dismiss  it. 

Case  remitted. 

Solicitors  for  the  appellant — Speachley,    Mumford,    and  Craig,  for 
Allen,  Doncaster. 

Solicitors  for  the  respondents — Halse,  Trustram,  &  Co.,  for  A.  Muir 
\rilson,  Sheffield. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Iblgb  Court  of  Justice^ 


^g08-  KINO'S    BENCH    DIVISION. 

Dec.  9.  NOKES  AND  ANOTHER  v.  ISLINGTON  BOROUGH  COUNCIL. 

By e-law8— Reasonableness  —  MetPopoUs — Watep-oloset  aooommoda- 
tion— Liodging-liOttooo— Bye«law  peQUlrtncr  owner  of  house  let  In 
lodflrlnflTS  to  provide  watep-eloset  aooommodatlon— Want  of 
provision  for  notice  to  owner  before  oonuneneement  of  pro- 
ceedlnsB-PubUc  Health  (London)  Act,  1881  (54  &  66  Viet.  e.  76> 
ss.  37,  89,  94. 

Section  39  of  the  Public  Health  (London)  Act^  1891,  which  gives 
the  London  County  Council  power  to  make  bye-laws  "  with  respect 
to  water-closets  .  .  .  and  the  proper  accessories  thereof  in  connection 
with  buildings "  authorises  the  making  of  a  bye-law  prescribing  the 
amount  of  water-closet  accommodation  that  must  be  provided  in  any 
particular  class  of  buildings  such  as  a  building  let  in  lodgings, 

Buty  having  regard  to  the  provisions  of  section  2,1  of  the  Act  em- 
powering the  sanitary  authority  to  give  notice  to  the  owner  of  any 
house  requiring  him  to  provide  sufficient  water-closet  cucommodation, 
and  imposing  penalties  for  failure  to  comply  with  the  notice^  a  bye- 
law  under  section  39  requiring  the  "  owner,*  within  the  definition  in 
the  Act,  of  a  house  let  in  lodgings  to  provide  a  given  amount  of 
water-closet  accommodation,  and  imposing  a  penalty  for  default, 
without  requiring  any  notice  to  be  given  to  him  before  the  pencUty  is 
incurred,  is  unreasonable  and  bad. 

Case  stated  by  a  metropolitan  police  magistrate  before  whom  the 
appellants  had  been  convicted,  upon  a  complaint  preferred  by  a 
sanitary  inspector  on  behalf  of  the  respondents  against  them  at  the 
Clerkenwell  Police  Court,  for  that  they  the  appellants  being  the  owners, 
as  defined  by  the  bye-laws  of  the  London  County  Council  made  under 
section  39  (i)  of  the  Public  Health  (London)  Act,  1891,  of  a  certain 
lodging-house  (as  defined  by  the  said  bye-laws),  situate  and  being 
No.  19,  Corinth  Road,  North  Road,  within  the  Borough  of  Islington, 
did  not  provide  and  maintain  from  March  3,  1903,  to  April  20,  1903, 
in  connection  with  the  said  house  water-closet,  earth-closet,  or  privy 
accommodation,  of  not  less  than  one  water-closet,  earth-closet,  or  priv)^ 
for  every  twelve  persons ;  contrary  to  the  provisions  of  the  said  bye- 
laws  and  of  the  said  Act. 

At  the  hearing  of  the  complaint  it  was  proved  that  the  appellants 
were  agents  for  letting  and  collecting,  and  in  fact  collected  the  rent  of 
No.  19,  Corinth  Road,  in  the  borough  of  Islington,  between  March  3 
and  April  20,  1903,  and  during  such  period  the  said  house  contained 
nine  rooms  and  one  water-closet  only  and  no  earth-closet  or  privy. 
That  in  July,  1902,  the  said  house  was  let  out  in  tenements  to  memb«:s 
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of  more  than  one  family,  and  that  the  appellants  collected  the  rents  of       ^^^^ 
the  several  tenements  from  the  tenants  thereof.     That  in  September,  Nokes  and 
1902,  the  whole  of  the  tenants  of  the  said  house  were  ejected  by  the  ^^^  ^'' 
appellants.     That  from  September,  1902,  to  January,  1903,  the  house  Borough  Council 
was  unoccupied.      That    in    January,  1903,    the  whole    of  the   said 
house  was  let  to  one  tenant,  C.  Gates,  at  the   rent  (which   was  a 
rack  rent)  of  ^^36  per  annum,  payable  ^3  per  month  in  advance. 
That  on  January  5,  1903,  three  rooms  only  in  the  said  house  were 
occupied  by  six  people.     That  on  March  3,  1903,  the  whole  of  the 
rooms  in  the  said  house  were  occupied  and  continued  to  be  occupied  till 
April  20,  1903,  by  sixteen  people  who  constituted  four  separate  families. 

That  the  rooms  in  the  said  house  not  required  by  the  said  C.  Gates, 
for  his  own  occupation  were  let  by  him  to  lodgers  from  whom  he 
received  rent  on  his  own  account.  That  on  March  11,  1903,  an 
intimation  of  the  existence  of  a  nuisance  was  left  on  the  premises  at  19, 
Corinth  Road,  aforesaid,  and  also  at  the  appellants'  office.  That  on 
March  25,  1903,  a  letter  calling  attention  to  the  fact  that  the  nuisance 
so  intimated  had  not  been  abated  was  sent  to  the  appellants,  to  which 
they  replied  by  a  letter  of  the  following  day  stating  that  they  were  not 
the  "landlords." 

It  was  objected  on  behalf  of  the  appellants  : — 

{a)  That  the  bye-law  No.  26  of  the  London  County  Council  made 
under  section  39  (i)  of  the  Public  Health  (London)  Act,  1891,  so  far 
as  the  same  required  the  landlord  or  owner  of  any  lodging-house 
to  provide  and  maintain  in  connection  with  such  house  water-closet 
accommodation  in  the  proportion  of  one  water-closet  for  every  twelve 
persons,  was  u/fra  vires  and  illegal,  and  that  the  magistrate  had  no 
jurisdiction  to  deal  with  the  complaint ;  and  further 

(b)  That  before  any  offence  could  be  committed  against  the  said  bye- 
laws,  if  valid,  a  notice  from  the  sanitary  authority  was  necessary; 
and  also 

{c)  That  the  said  bye-law,  if  valid,  did  not  apply  to  the  appellants,  as 
they  were  not  the  owners  of  the  said  premises  within  the  meaning  of 
the  said  bye-laws. 

The  magistrate  overruled  the  said  objections,  and  convicted  the 
appellants  as  aforesaid. 

The  question  upon  which  the  opinion  of  the  Court  was  desired  was 
whether  the  magistrate's  decision,  overruling  the  said  objections,  was 
right  in  point  of  law. 

The  bye-law  under  which  the  question  arose  is  No.  26  of  a  series  of 
bye-laws  made  by  the  London  County  Council  under  section  39  of  the 
Public  Health  (London)  Act,  1891,  and  allowed  by  the  Local  Govern- 
mettt  Board  on  June  22,  1893. 
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^^^^  Bye-law  26,  after  making  certain  general  provisions  as  to  thecleansmg 

Nokes  and  of  water-closets,  &c.,  and  certain  special  provisions  as  to  the  cleansing  of 
i^^r  V.  water-closets,  &c.,  of  which  two  or  more  lodgers  in  a  lodging-house  are 
Boroagh  Oooncil.  entitled  to  the  use  in  common,  proceeds  as  follows  : — 

**The  landlord  or  owner  of  any  lodging  house,  shall  provide  and 
maintain  in  connection  with  swch  house,  water-closet  earth-closet  or 
privy  accommodation  in  the  proportion  of  not  less  than  one  water- 
closet,  earth-closet,  or  privy,  for  ever>'  twelve  persons. 

"  For  the  purpose  of  this  bye-law,  a  *  lodging-house  *  means  a  house  or 
part  of  a  house  which  is  let  in  lodgings  or  occupied  by  members  of 
more  than  one  family.  *  Landlord  *  in  relation  to  a  house  or  part  of  a 
house  which  is  let  in  lodgings,  or  occupied  by  members  of  more  than  one 
family,  means  the  person  (whatever  may  be  the  nature  or  extent  of  his 
interest)  by  whom  or  on  whose  behalf  such  house  or  part  of  a  house  is 
let  in  lodgings  or  for  occupation  by  members  of  more  than  one 
family,  or  who  for  the  time  being  receives  or  is  entitled  to  receive  the 
profits  arising  from  such  letting.  *  I^ger,'  in  relation  to  a  house  or 
part  of  a  house  which  is  let  in  lodgings  or  occupied  by  members  of 
more  than  one  family,  means  a  person  to  whom  any  room  or  rooms 
in  such  house  or  part  of  a  house  may  have  been  let  as  a  lodging  or  for 
his  use  or  occupation. 

"  Nothing  in  this  bye-law  shall  extend  to  any  common  lodging  house.* 
The  following  provisions  of  the  Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76)  are  material : — 

Section  37  ( i ).  It  shall  not  be  lawful  newly  to  erect  any  house  or  to  rebuild  any 
house  puUed  down  to  or  below  the  ground  floor  without  a  sufficient  ashpit  famished 
with  proper  doors  and  coverings,  and  one  or  more  prop>er  and  sufficient  water-closets 
according  as  circumstances  may  require.  .  .  . 

(3).  If  at  any  time  it  appears  to  the  sanitary  authority  that  any  house,  whether 
built  before  or  after  the  commencement  of  this  Act,  is  without  such  ashpit  or 
water-closets  as  aforesaid,  the  sanitary  authority  shall  cause  notice  to  be  served  on  the 
owner  or  occupier  of  the  house,  requiring  him  forthwith,  or  within  such  reasonable  time 
as  is  specified  in  the  notice,  to  provide  the  same  in  accordance  with  the  directicms  in 
the  notice  ;  and,  if  the  notice  is  not  complied  with,  the  said  owner  or  occupier  shall 
be  liable  to  a  fine  not  exceeding  five  pounds,  and  a  fiirther  fine  not  exceeding 
forty  shillings  for  each  day  during  which  the  offence  continues ;  or  the  sanitary 
authority,  if  they  think  fit,  in  lieu  of  proceeding  for  a  fine  may  enter  on  the  premises 
and  execute  such  works  as  the  case  may  require,  and  may  recover  the  expenses 
incurred  by  them  in  so  doing  from  the  owner  of  the  house. 

Section  39  (i).  The  county  council  shall  make  bye-laws  with  respect  to  water- 
closets,  earth -closets,  privies,  ashpits,  cesspools,  and  receptacles  for  dung,  and  the 
proper  accessories  thereof  in  connection  with  buildings,  whether  constructed  before 
or  after  the  passing  of  this  Act. 

******* 

(3).  It  shall  be  the  duty  of  every  sanitary  authority  to  observe  and  enforce  the 
bye-laws  under  this  section  ;  and  any  directions  given  by  the  sanitary  authority  under 
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this  .\ct  shall  be  in  accordance  with  the  said  bye-laws,  and  so  far  as  they  are  not  so         1903. 
in  accordance  shall  be  void.  Mk^i  and 

Section  94(1).  Every  sanitary  authority  shall  make  and  enforce  such  bye-laws  as  ^^Ij^gj.  ^ 
are  requisite  for  the  following  matters  ;  (that  is  to  say)  Islili^n 

(a)  For  fixing  the  number  of  persons  who  may  occupy  a  house  or  part  of  a  house  Borough  Oounal. 
which  is  let  in  lodgings  or  occupied  by  members  of  more  than  one  femily  .  .  . 

(i)  For  enforcing  the  drainage  of  such  houses,  and  for  promoting  cleanliness  and 
fentilation  in  such  houses. 

{i)  For  cleansing  and  limewashing  at  stated  times  of  the  premises. 


Woadfin  for  the  appellants.  The  provisions  of  bye-law  26  in 
question  in  this  case  are  bad,  both  as  being  ultra  vires  and  as  being 
unreasonable.  In  the  first  place,  they  are  special  provisions  as  to 
lodging-houses,  and  the  power  to  make  bye-laws  as  to  lodging-houses  is 
given  by  section  94,  not  section  39,  and  is  vested  in  the  sanitary 
authority  and  not  in  the  county  council.  Section  39  contemplates  bye- 
laws  as  to  the  structure  and  fittings  of  water-closets,  not  as  to  the 
amount  of  water-closet  accommodation  to  be  provided  in  any  particular 
house.  Section  37  shows  that  the  determination  of  the  sufficiency  of 
watercloset  accommodation  is  the  work  of  the  sanitary  authority  and 
not  that  of  the  London  County  Council.  Further,  the  provisions  of 
bye-law  26  in  question  are  unreasonable  and  bad  as  being  repugnant 
both  to  the  statute  under  which  the  bye-law  is  made  and  to  the  common 
law.  They  are  repugnant  to  the  common  law  because  they  empower 
the  sanitary  authority  to  compel  the  owner  of  the  premises — not  the 
landlord  who  lets  the  lodgings — to  do  a  tortious  act  against  his  tenant. 
The  bye-law  in  fact  purports  to  provide  that  the  owner  may  be  punished 
if  he  does  not  do  what  he  has  no  power  to  do.  The  provisions  of  the 
bye-law  in  question  are  also  unreasonable  and  repugnant  to  the  statute 
because  no  provision  is  made  for  notice  to  the  owner,  while  section  37  (3) 
dearly  contemplates  that  notice  should  be  given  to  the  owner  before  he 
can  be  punished  for  failing  to  provide  proper  water-closet  accommo- 
dation. A  bye-law  under  which  the  owner  can  be  summoned  without 
notice  is  not  consistent  with  that  section. 

Omrthope  Munroe  for  the  respondents.  The  provisions  of  bye-law  26 
in  question  are  within  the  scope  of  section  39,  and  are  not  such  pro- 
visions as  are  contemplated  by  section  94.  The  Public  Health 
(London)  Act,  189 1,  is  largely  a  consolidation  Act,  re-enacting  among 
other  enactments  many  of  the  provisions  of  the  Sanitary  Act,  1866. 
Section  94  of  the  Act  of  1891  corresponds  to  section  35  of  the  Act  of 
1866 ;  but  the  provisions  in  the  last-mentioned  section  specifically 
authorising  the  making  of  regulations  by  the  nuisance  authority — as  the 
sanitary  authority  was  then  called — as  to  the  provision  of  privy  accom- 
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— !?^l__  niodation  in  lodging-houses,  are  not  re-enacted  in  section  94  of  the 
Nokesand  Act  of  1891.  This  shows  that  it  was  thought  that  the  matter  was 
^5^*'*  covered  by  the  bye-law  making  power  of  the  London  County  Council 
Borough  Ooimcil.  under  section  39. 

The  bye-law  cannot  be  held  to  be  unreasonable  consistently  with  the 
principles  upon  which  the  Court  now  proceeds  in  determining  upon  the 
reasonableness  of  bye-laws :  Salt  v.  Hdli  (1903)  i  L.  G.  R.  753 ; 
88  L.  T.  868;  Pomeroy  v.  Malvern  Urban  District  Council  (1903) 
I  L.  G.  R.  825  ;  89  L.  T.  555. 

It  is  true  that  the  bye-law  imposes  no  obligation  on  the  sanitary 
authority  to  give  notice,  but  in  fact  notice  is  always  given. 

The  appellants  were  clearly  "  owners  "  within  the  meaning  of  the 
bye-law,  for  the  definition  of  "  owner  "  in  section  141  of  the  Act  must 
be  read  into  the  bye-laws. 

Woodfin  in  reply.  Section  37  contemplates  notice,  and  bye-law  26, 
as  it  stands,  contemplates  none,  therefore  it  is  unreasonable. 

Lord  Alverstone  C.J.  I  think  the  objection  taken  to  this  bye- 
law  by  Mr.  Woodfin  in  the  way  he  has  stated  it  is  a  good  objection. 
In  reply,  he  summarised  his  argument  very  concisely  by  stating  that  it 
was  objected  that  the  bye-law  was  unreasonable  because  in  the  analagous 
circumstances  under  section  37  it  is  contemplated  that  the  sanitary 
authority  shall  give  a  specific  notice ;  that  this  bye-law  contemplates 
none,  and  therefore  the  bye-law  is  unreasonable.  I  think  in  substance 
that  is  a  good  objection. 

I  have  no  doubt  whatever  as  to  the  power  of  the  County  Council 
to  make  a  bye-law  on  the  subject.  I  think  the  point  taken  by 
Mr.  Woodfin  originally  that  this  must  be  regarded  as  a  lodging- 
house  bye-law,  and  that  inasmuch  as  lodging-house  water-closet 
accommodation  is  governed  by  section  94  this  lodging-house  bye-law 
for  providing  water-closets  is  bad,  is  not  a  good  point.  I  agree 
with  Mr.  Courthope  Munroe's  argument  that  section  39  is  a  re-enact- 
ment with  some  amendment  of  the  old  provision,  putting  upon  the 
County  Council  the  duty  which  was  previously  put  upon  certain  other 
local  authorities. 

I  think,  therefore,  that  this  bye-law  is  quite  within  section  39.  That 
these  sanitary  powers  ought  to  be  construed  liberally  we  have  often  pointed 
out.  It  is  competent  to  the  County  Council  to  provide  in  their  water- 
closet  bye-laws  that  there  shall  be  what  they  think  at  any  rate  a  right 
and  proper  minimum  of  water-closet  accommodation  in  respect  of  any 
tenement  or  any  class  of  tenement;  but  that  does  not  decide  the 
question,  for  reasons  which  I  think  will  appear  to  be  obvious.  Sub- 
section (3)  of  section  39  imposes  the  duty  upon  the  sanitary  authority 
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of  observing  and  enforcing  the  bye-laws  under  that  section.  The  bye- 
laws  themselves  contemplate  that  any  person  who  offends  against  one  Nokes  and 
of  the  bye-laws  shall  be  liable  for  every  such  offence  to  a  penalty  j^^JJ^^' 
of  £$,  Borough  Oonncil 

This  case  illustrates  the  importance  of  there  being  some  notice  given 
to  the  person  complained  of.  Messrs.  Nokes  collected  the  rent 
which  Gates  paid,  and  I  agree  with  the  argument  of  Mr.  Courthope 
Munroe  that  having  regard  to  section  141  they  ought  to  be  treated  as 
standing  in  the  position  of  their  clients ;  there  is  no  doubt  about  that. 
On  the  other  hand,  Gates  is  the  person  responsible  for  allowing  more 
than  the  twelve  persons  to  be  in  the  house  with  one  water-closet. 
Therefore,  it  is  a  case  in  which  injustice  may  be  done  if  proceedings 
are  taken  against  people  who  may  have  partly  parted  or  wholly  parted 
with  the  control  of  their  premises  unless  some  notice  is  given  to 
them  before  proceedings  are  takeii,  because  they  may  attempt  to 
put  pressure,  as  they  did  here,  on  their  tenant  to  reduce  the 
number.  But  why  I  think  the  bye-law  which  does  not  contemplate 
any  notice  being  given  to  the  landlord  as  owner,  before  he  is 
proceeded  against  for  a  penalty,  is  bad,  is  because  I  find  that 
section  37  (3)  under  which  the  sanitary  authority  have  power  with 
regard  to  any  house,  whether  built  before  or  after  the  commencement 
of  the  Act,  to  say  what  is  sufficient  water-closet  accommodation 
for  a  given  number  of  people,  and  to  give  a  statutory  notice  calling 
upon  the  owner  to  carry  out  the  terms  of  the  section  under  a 
penalty  of  ^5,  contemplates  that  the  sanitary  authority  shall  give 
notice  to  the  owner  before  proceedings  are  taken.  I  think,  there- 
fore, this  objection  to  a  bye-law  for  a  breach  of  which  a  penalty  is 
imposed,  especially  when  it  is  intended  to  be  put  in  force  against  people 
who  are  not  in  fact  owners,  but  put  in  the  position  of  owners,  is  a  good 
one,  and  that  there  should  be  the  same  kind  of  notice  given  before 
proceedings  are  taken  as  is  contemplated  by  section  37.  I  think,  there- 
fore, that  this  bye-law,  which  provides  that  the  landlord  or  owner  shall 
provide  and  maintain  water-closet  accommodation,  and  does  not  make 
provision  for  a  notice  to  be  given  before  proceedings  are  taken,  is  not  a 
reasonable  bye-law. 

Lawrancb  J.     I  agree. 

Kemnedy  J.  I  only  wish  to  say,  what  of  course  my  Lord  intended 
to  say,  that  bye-law  26  is  bad  in  the  respect  which  my  Lord  has 
pointed  out  in  a  judgment  in  which  I  entirely  concur,  because  it 
most  be  read  with  bye-law  28,  under  which  the  proceedings  were 
taken.  Bye-law  26  indicates  something  which  is  to  be  done,  and 
bye-law  28  says  that  where  there  is  a  breach  of  any  of  the  foregoing 
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^^^^        bye-laws,  penalties  may  be  inflicted  both  for  the  breach  and  also  for 
Nokes  and         its  continuance  if  continued. 

M^""'  Appeal  alUrwtd, 

K^^Oouncil.      Solicitor  for  the  appellants— Alfred  D.  I^vi. 

Solicitor  for  the  respondents — Bramall. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
See  the  cases  of  Stiies  v.  Galinsky  and  Nokes  v.  Islington  Borough  Coundl 
(No.  2),  post^  p.  341,  and  the  note  thereto. 
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Ibiab  Court  of  3u9ticc. 

KING'S    BENCH    DIVISION.  1904. 

STILES  V,  GALUNSKY. 
NOKES  AND  ANOTHER  v.  ISLINGTON  BOROUGH  COUNCIL  (No.  2). 

BtrB-I<^wa— Reasonableness— LodflTln^r-liouses—Cleanslnff  In  first  week 
In  Appll— Duty  Imposed  on  landlopd— Want  of  provision  fop 
notlee-PubUo  Health  (Ix>ndon>  Act,  1891  (54  &  66  Vict.  o.  76X  a.  94.. 

A  bye-law  under  section  94  of  the  Public  Health  (London)  Act, 
1 89 1,  unth  regard  to  lodging-houses  and  houses  occupied  by  members 
of  more  than  one  family,  imposing  on  the  ^^  landlord  ^^  (within  a 
definition  including  a  person  receiving  or  entitled  to  receive  the  rack 
rent  of  the  premises,  or  a  definition  including  a  person  receiving  or 
who,  if  the  premises  were  let  at  a  rent,  would  receive,  the  profits 
arising  from  the  letting  of  the  lodgings)  an  obligation  to  cause  the 
premises  to  be  cleansed  in  the  first  week  of  April  in  every  year,  but 
containing  no  provision  entitling  the  landlord  to  notice  before  he 
becomes  liable  to  a  penalty  for  its  breacht  is  unreasonable  and  bad. 

These  were  two  cases  stated  by  metropolitan  police  magistrates 
which  were  argued  together. 

Stiles  v.  Gallinsky. 
In  this  case  the  magistrate,  Mr.  Mead,  had  dismissed  an  information 
preferred  by  the  appellant  against  the  respondent  for  that  the 
respondent,  being  the  landlord  of  a  lodging-house,  to  wit,  166,  Stepney 
Green,  did  not  in  the  first  week  of  the  month  of  April  last  cause  every 
part  of  the  premises  to  be  cleansed,  contrary  to  the  bye-law  m  such  case 
made  and  provided.     The  case  was  as  follows : — 

1.  The  appellant  is  a  sanitary  inspector  and  inspector  of  lodging- 
houses  under  the  Council  of  the  metropolitan  borough  of  Stepney. 

2.  The  respondent  is  the  landlord,  within  the  meaning  of  the  bye- 
laws  hereinafter  referred  to,  of  the  lodging-house  in  question,  which  is 
within  the  borough  of  Stepney,  and  is  registered  under  the  bye-laws. 

3.  Evidence  was  given  that  on  March  18,  1903,  the  appellant 
visited  the  house  and  found  the  rooms  and  staircase  dirty.  He  again 
visited  the  house  on  the  14th  April  and  he  found  the  same  state  of 
diit,  so  that  it  was  clear  that  no  cleansing  had  been  done  during  the 
first  week  of  April. 

On  June  11,  1902,  the  Council  of  the  borough  of  Stepney,  under 
section  94  of  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict, 
c  76),  made  bye-laws  which  have  been  duly  allowed  by  the  Loca 
Government  Board  with  respect  to  houses  let  in  lodgings.  A  copy  of 
these  bye-laws  is  annexed  and  made  part  of  this  case. 

4. —12.  [The  case  in  these  paragraphs  set  out  extracts  from  the  Public 
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^^^^        Health  (London)  Act,   1891,  and  from   the  bye-laws.     It  will  suffice 
Stiles ».  to   say  here  that  the  bye-law  in  question  in  the  case,  No.  14,  pro- 

2*^"^y*  vided  that  the  "landlord" — ^an  expression  defined  in  the  bye-laws— 
Anottep^.  ^^  *  lodging-house  should,  in  the  first  week  in  April  in  every  year,  and 
Islington  at  such  other  times  as  the  condition  thereof  might  render  it  necessar)-, 

SrS?  ^^^^^  cause  every  part  of  the  premises  to  be  cleansed.     The  material  clauses 

of  the  bye-laws  are  quoted  verbatim, /<?^/,  pp.  344,  345.] 

13.  I  was  of  opinion  that  so  much  of  the  first  clause  of  bye-law  14 

as  requires  the  annual  cleansing  by  the  landlord   was  invalid  on  the 

following  grounds : — 

(a)  Being  tiUra  vires, 

(b)  Being  repugnant  to  the  laws  of  England. 

{c)  Being  repugnant  to  the  provisions  of  the  Public  Health 

(London)  Act,  1891. 
(d)  Being  unreasonable. 

I,  therefore,  dismissed  the  summons. 

Ground  A. — I  considered  that  section  94  (d)  and  {e)  of  the  Public 
Health  (London)  Act,  1891,  did  not  empower  the  Borough  Council 
to  cast  an  obligation  upon  a  "  landlord  "  which  did  not  already  exist  at 
common  law  or  by  statute,  but  merely  entitled  them  to  regulate  the 
duties  of  persons  already  responsible  by  requiring,  e,g.^  periodical 
performances. 

So  far  as  {e)  of  the  above  section  is  concerned  I  thought  that  "  stated 
times  "  meant  "  stated  intervals,"  not  a  particular  week  in  the  year. 
The  form  of  section  i  (3)  of  the  Factory  and  Workshop  Act,  1901 
(i  Edw.  VII.  c.  22),  fortified  me  in  this  opinion:  "All  inside  walls 
....  shall  ....  be  limewashed  once  at  least  within  every  fourteen 
months,  to  date  from  the  time  they  were  last  limewashed." 

Ground  B. — The  bye-law  is  repugnant  to  the  laws  of  England  because 
in  the  absence  of  express  covenants  there  is  no  obligation  upon  a 
reversioner  even  to  repair,  much  less  to  cleanse,  any  premises  which 
have  been  let  to  a  tenant  for  any  term,  at  any  rate  unless  the  state  of 
the  premises  in  consequence  of  dirt  or  non-repair  is  a  nuisance  of  which 
he  has  notice,  and  it  was  in  his  power  to  abate  the  nuisance  by  putting 
an  end  to  the  tenancy.  None  of  these  conditions  are  appended  to  the 
bye-law. 

Groimd  C. — Under  the  Public  Health  (London)  Act,  1891,  and 
the  Public  Health  Act,  1875,  the  following  state  of  things  must 
exist  before  any  obligation  additional  to  the  common  law  can  be 
cast  upon  the  owner  (the  equivalent  of  the  "landlord"  under  the 
bye-law) : — 

i.  A  nuisance  injurious  to  health  ;  and 
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ii.  (a)  Inability   to    find  the  person  by  whose   act  default    or 


lOOk 


sufTerance  the  nuisance  exists ;  or  Stilus  v. 

(d)  structural  defect  the  cause  of  the  nuisance ;  Gallinaky. 

any  l^slation  attempted  beyond  this  is,  therefore,  repugnant  to  the  ^J^^J^^ 
public  health  statute.  Islhigton  * 

Ground  D. — The  bye-law  is  unreasonable  because  : —  ^™^  Council 

I.  llie  code  of  which  it  forms  part  is  inconsistent  A  concurrent 
liability  to  cleanse  an  exclusive  staircase  (bye-law  ii)  is  placed  upon  the 
lodger,  and  to  cleanse  a  common  staircase  the  keeper  (bye-law  13),  yet 
in  the  case  of  the  lodger's  own  room,  which  is  the  most  private  part  of 
the  house,  the  landlord  is  exclusively  liable. 

As  an  illustration  of  the  absurdity  of  this  arrangement,  if  a  lodger  in 
removing  filth  under  bye-law  10  spilt  upon  his  staircase  he  as  well  as 
the  landlord  can  be  prosecuted  for  failing  to  cleanse  ;  but  if  the  mess 
which  the  lodger  may  cause  is  in  his  private  room  he  can  call  upon 
the  landlord  to  perform  the  office  and  prosecute  him  under  the  bye- 
lav  if  he  fail :  Badcock  v.  Sankey  (1890)  54  J.  P.  564. 

II.  Even  if  the  bye-law  would  be  otherwise  good  in  making  the  land- 
k)rd  responsible,  it  is  unreasonable,  because  it  does  not  cast  a  primary, 
or  a  least  a  concurrent,  liability  upon  the  lodger  to  cleanse  his  rooms, 
and  also  relieves  the  keeper,  who  has  more  immediate  control  of  the 
premises  than  the  landlord,  from  all  liability  in  the  matter,  either  con- 
.corrent  or  prior,  so  far  as  the  rooms  and  exclusive  staircase  are 
concerned. 

III.  The  position  of  the  landlord  is  such  that  the  bye-law  generally 
is  unreasonable.  The  necessity  for  cleansing  a  room  arises  from  hour 
to  hour  and  from  day  to  day.  and  it  would  be  impossible  for  a  landlord 
to  exercise  such  vigilance  and  control  that  whenever  a  lodger's  room 
requires  cleansing  he  must  be  on  the  spot  to  perform  the  operation.  He 
may  receive  no  benefit  whatever  from  the  lodging-house  business ;  in 
fact,  his  house  may  be  so  let  against  his  wishes.  In  the  absence  of 
express  covenants  he  has  no  right  beyond  that  which  the  bye-law  may 
confer  to  enter  the  premises,  and  in  order  to  comply  with  the  bye-law 
he  must,  first,  arrange  with  the  keeper  to  enter  the  house,  and, 
secondly,  ask  the  lodger  to  enter  the  room.  The  performance  by  a 
stranger  of  the  delicate  task  of  cleansing  another  person's  furnished 
room  would  inevitably  lead  to  friction  and  difficulty,  especially  as  the 
landlord  has  no  liability  or  even  right  with  regard  to  the  furniture.  It 
is  impossible  to  cleanse  a  room  effectually  unless  the  furniture  forms 
part  of  the  same  operation. 

IV.  The  requirement  of  the  bye-law  that  the  landlord  shall  cause 
every  part  of  the  premises  to  be  cleansed  at  such  other  times  than  the 
first  week  in  April,  as  the  condition  thereof  might  render  it  necessary, 
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^^^0**        renders  the  cleansing  in  the  first  week  of  April  superfluous,  and  on  that 
Stiles  V,  ground  the  bye-law  is  unreasonable. 

®*ll"*^y-  V.  The  bye-law  in  limiting  the  annual  cleansing  to  a  single  week  in 

SSerr  ^^®  y^^*^  ^^  unreasonable.     The  definition  of  lodging-house  is  so  wide 

Ig]ing:ton  as  to  comprise  not  only  overcrowded  houses  in  squalid  streets,  but  also 

BwtM^  Ckwmcil  comparatively  higher  rented  houses  which  are  occupied  by  members  of 
more  than  one  family,  e.g.^  a  clergy  house  or  a  house  where  a  paying 
guest  is  received,  so  that  in  the  borough  of  Stepney  the  houses  un- 
affected would  be  extremely  few. 

The  difficulty  of  securing  sufficient  labour  to  cleanse  thoroughly 
nearly  every  house  in  the  borough  at  the  same  time  would  be  almost 
insurmountable,  and  the  cost  would  be  enormous,  especially  when 
under  the  same  bye-law  the  whole  of  the  premises  must  be  limewashed 
within  the  same  week  as  that  in  which  the  cleansing  must  be  done. 

The  week  selected,  too,  may  be  one  of  the  most  inconvenient  in  the 
whole  year,  as  it  may  comprise  not  only  Good  Friday  but  also  Easter 
Monday  and  the  subsequent  holidays. 

14.  The  questions  for  the  opinion  of  the  Court  are — 

1.  Whether  the  part  of  the  bye-laws  in  question  is  ultra  vires, 

2.  Whether  it  is  repugnant  to  the  laws  of  England. 

3.  Whether  it  is  repugnant  to  the  provisions  of  the  Public  Health 
(London)  Act,  1891. 

4.  Whether  it  is  unreasonable. 

If  the  Court  decide  any  of  these  questions  in  the  affirmative,  my 
decision  is  to  l)e  affirmed ;  if  all  in  the  negative,  then  the  case  is  to  be 
remitted  to  me  with  such  directions  as  the  Court  may  think  fit. 

The  following  were  the  material  provisions  of  the  bye-laws  in  question 
in  this  case  : — 

"i  .  .  .  *  Ix)dging-house '  means  a  house  or  part  of  a  house 
which  is  let  in  lodgings  or  occupied  by  members  of  more  than  one 
family. 

"  *  landlord,'  in  relation  to  a  house  or  part  of  a  house  which  is  let  in 
lodgings,  or  occupied  by  members  of  more  than  one  family,  means  the 
person  (whatever  may  be  the  nature  or  extent  of  his  interest  in  the 
premises,  and  whether  he  resides  on  the  premises  or  not)  who  receives 
or  is  entitled  to  receive  the  rack  rent  of  a  lodging-house. 

**  *  Keeper,'  in  relation  to  a  house  or  part  of  a  house  which  is  let  in 
lodgings,  or  occupied  by  members  of  more  than  one  family,  means  the 
person  (whatever  may  be  the  nature  or  extent  of  his  interest  in  the 
premises)  by  whom  or  on  whose  behalf  such  house  or  part  of  a  house 
is  let  in  lodgings,  or  for  occupation  by  members  of  more  than  one 
family,  or  who  for  the  time  receives  or  is  entitled  to  receive  the  profits 
arising  from  such  letting,  whether  on  his  own  account  or  as  agent  or 
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trustee  for  any  other  person,  or  who  would  so  receive  the  same  if  such        ^QQ^ 
house  or  part  of  a  house  were  let  at  a  rent.  ...  Stiles  v. 

"  10.  Every  lodger  in  a  lodging-house  shall  cause  all  solid  or  liquid  ^^lli^^sky. 
filth  or  refuse  to  be  removed  once  at  least  in  every  day  from  every  j^otiServ. 
nxMn  which  has  been  let  to  him,  and  shall  once  at  least  in  every  day  Islington 
cause  ever>'  vessel,  utensil,  or  other  receptacle  for  such  filth  or  refuse  to  ^^^  ^^^ 
be  thoroughly  cleansed.  *  • 

"ii.  In  every  case  where  a  lodger  is  entitled  to  the  exclusive  use  of 
any  staircase,  landing,  or  passage  in  such  house,  such  lodger  shall  cause 
every  part  of  such  staircase,  &c.,  to  be  thoroughly  cleansed  from  time 
to  time. 

"  13.  The  keeper  of  a  lodging-house  shall  cause  every  common  passage 
or  staircase  in  such  house  to  be  thoroughly  cleansed  from  time  to  time 
as  often  as  may  be  requisite. 

"  14.  The  landlord  of  a  lodging-house  shall  in  the  first  week  in  the 
month  of  April  in  every  year,  and  at  such  other  time^  as  the  condition 
thereof  may  render  it  necessary,  cause  every  part  of  the  premises  to  be 
cleansed. 

"  He  shall  at  the  same  time,  except  in  such  cases  as  are  hereinafter 
specified,  cause  every  area,  the  interior  surface  of  every  ceiling  and  wall 
of  every  \%'ater-closet  l)elonging  to  the  premises,  and  the  interior  surface 
of  every  ceiling  and  wall  of  every  room,  staircase  and  passage  in  the 
house  to  be  thoroughly  limewashed.  .  .  . 

"  19.  Every  person  who  shall  offend  against  any  of  the  foregoing 
bye-laws  shall  be  liable  for  every  such  offence  to  a  penalty  of  five 
pounds,  and  in  the  case  of  a  continuous  offence  to  a  further  penalty  of 
fort)-  shillings  for  each  day  after  written  notice  of  the  offence  from  the 
council." 

NoKES  AND  Another  v,  Islington  Borough  Council.     (No.  2.) 

In  this  case  the  magistrate,  Mr.  D'Eyncourt,  had  convicted  the 
appellants  for  the  breach  of  a  similar  bye-law  in  force  in  the  metro- 
politan borough  of  Islington.     The  case  was  as  follows  : — 

1.  The  appellants  are  auctioneers  and  house  agents  and  are  the  land- 
lords, within  the  meaning  of  the  bye-laws,  of  the  premises  referred  to  in 
the  complaint,  and  did  not  in  the  first  week  of  the  month  of  April  of 
the  present  year  cause  every  part  of  the  said  premises  to  be  cleansed  as 
required  by  the  said  bye-laws. 

2.  The  house  in  question  contains  ten  rooms  and  was  not  cleansed 
in  the  first  week  of  April  according  to  the  said  bye-law.  Some  of  the 
rooms  were  whitewashed  and  papered  in  December,  1902,  and  the  rest 
of  the  cleansing  was  not  carried  out  till  May,  1903. 
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^^^^  3.  It  would  take  two  men  from  a  week  to  a   fortnight  to  cleanse 

Stilw  V.  such  a  house  in  accordance  with  the  bye-laws. 

®*^^""^y*  4.  The  builder  who  was  employed  by  the  appellants,  had  orders  to 

AnoSSer"^         cleanse  fifteen  other  registered  lodging-houses  at  the  same  time  as  these 

IsIiDgtoD  premises,  and  five  other  houses  belonging  to  the  appellants,  and  stated 

Bwo^h  Council  jh^t  he  was  of  opinion  that  he  could  not  have  carried  out  the  cleansing 

of  all   these   houses  during  the   first  week   in   April.     He   did  not, 

however,  receive  his  orders  to  cleanse  these  premises  until  some  time  in 

April,  and   did   not   commence  until  the  beginning  of  May.     Other 

evidence  was  given  to  the  effect  that  with  one  or  two  weeks'  notice  an 

almost  unlimited  supply  of  such  labour  as  was  necessary  for  complying 

with  the  bye-law  could  be  obtained  during  the  first  week  in  ApriL 

5.  Upon  the  evidence  before  me  I  came  to  the  conclusion  that  if  it 
was  necessary  that  the  cleansing  should  be  carried  out  in  any  one  week 
the  first  week  in  April  was  the  most  suitable,  having  regard  to  the 
condition  of  the  labour  market  and  all  other  matters. 

6.  There  are  about  530  registered  houses  let  in  lodgings  in  the 
borough  of  Islington,  and  coming  under  the  bye-laws.  The  appellants 
own  a  considerable  number  of  such  houses.  There  are  in  the  whole  of 
London  16,000  such  houses. 

7.  There  are  11,400  persons  in  the  borough  of  Islington  engaged  in 
the  house  building  trade,  of  whom  3,936  are  painters  and  3,452 
labourers,  which  forms  a  larger  proportion  in  the  whole  population  than 
the  same  class  form  in  the  neighbouring  boroughs. 

The  cleansing  required  by  the  bye-law  in  the  said  houses  can  to  a 
very  large  extent  be  carried  out  by  unskilled  labour. 

8.  A  copy  of  the  bye-laws  accompanies  this  case. 

9.  It  was  contended  on  behalf  of  the  appellants  that  the  said 
bye-law  was  unreasonable  and  u//ra  vires,  and  therefore  invalid  in  that 
it  was  practicably  impossible  that  all  such  houses  could  be  cleansed  in 
the  space  of  one  week. 

10.  I  was  of  opinion  that  although  there  might  be  some  diflSculty  in 
complying  with  the  bye-law,  yet  as  there  was  no  impossibility  in  doing 
so,  the  bye-law  was  not  so  unreasonable  as  to  be  invalid  in  law,  and  I 
did  so  determine  accordingly  and  fined  the  appellants. 

The  question  for  the  Court  is  whether  my  determination  was  righL 
The  material  provisions  of  the  bye-laws  in  question  in  this  case 

which  were  made  by  the  Vestry  of  the  parish  of  St.  Mary,  Islington, 

and  duly  allowed  by  the  Local  Government  Board  were  as  follows : — 
"  I *  lodging  house '  means  a  house  or  part  of  a  house  in  the 

parish  of  St.  Mary,  Islington,  which  is  let  in  lodgings  or  occupied  by 

more  than  one  family. 

'  Landlord  '  in  relation  to  a  house  or  part  of  a  house  which  is  let 
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in  lodgings  or  occupied  by  members  of  more  than  one-  family  means        ^^Q^ 
the  person  (whatever  may  be  the  nature  or  extent  of  his  interest  in  the  stiles  v, 
premises)  by  whom  ot  on  whose  behalf  such  house  or  part  of  a  house  WliMky- 
is  let  in  lodgings,  or  for  occupation  by  members  of  more  than  one  j^^^^J^y, 
family,  or  who  for  the  time  being  receives  or  is  entitled  to  receive  the  Islhigton 
profits  arising  from  such  letting,  whether  on  his  own  account,  or  as  ^J^^  Oonncil 
agent  or  trustee  for  any  other  person,  or  who  would  so  receive  the 
same  if  such  house  or  part  of  a  house  were  let  at  a  rent. 

"2.  A  lodging-house  shall  be  exempt  from  the  operation  of  these 
bye-laws  until  the  landlord  of  such  lodging-house  shall  have  been 
required  in  pursuance  of  bye-law  5  to  furnish  the  statement  of  par- 
ticulars therein-mentioned. 

"  5.  The  landlord  of  a  lodging-house,  within  a  period  of  fourteen  days 
after  he  shall  have  been  required  by  a  notice  in  writing  signed  by  the 
clerk  to  the  sanitary  authority  and  duly  served  upon  or  delivered  to 
such  landlord  to  supply  the  information  necessary  for  the  registration  of 
such  house  by  the  sanitary  authority,  shall  ....  furnish  to  the 
sanitary  authority  a  true  statement  of  the  following  particulars  with 
respect  to  such  house,  that  is  to  say — (a)  The  total  number  of  rooms 
in  the  house,  {b)  The  total  number  of  rooms  let  in  lodgings  or  occu- 
pied by  members  of  more  than  one  family  .... 

"  6.  A  register  shall  be  kept  by  the  sanitary  authority  of  all  houses  let 
in  lodgings  or  occupied  by  members  of  more  than  one  family  in  the 
parish  of  St.  Mary,  Islington,  to  which  the  sanitary  authority  from  time 
to  time  resolve  that  the  bye-laws  shall  apply. 

"  7.  No  house  shall  be  placed  upon  the  register  until  so  resolved  at  a 
meeting  of  the  sanitary  authority.  Upon  the  passing  of  any  such 
resolution  the  sanitary  authority  shall  cause  notice  thereof  to  be  served 
at  the  house  in  question,  together  with  a  copy  of  these  bye-laws; 
and  the  bye-laws  shall  operate  in  respect  of  such  house  so  long  as 
the  same  is  let  in  lodgings,  or  occupied  by  members  of  more  than 
one  family. 

"13.  Every  lodger  in  a  lodging-house  shall  cause  all  solid  or  liquid 
filth  or  refuse  to  be  removed  once  at  least  in  every  day  from  every  room 
which  has  been  let  to  him,  and  shall  once  at  least  in  every  day  cause 
every  vessel,  utensil,  or  other  receptacle  for  such  filth  or  refuse,  to  be 
thoroughly  cleansed. 

"  14.  In  every  case  where  a  lodger  in  a  lodging-house  is  entitled  to 
the  exclusive  use  of  any  staircase,  landing,  or  passage  in  such  house, 
such  lodger  shall  cause  every  part  of  such  staircase,  landing,  or  passage 
to  be  thoroughly  cleansed  from  time  to  time  as  often  as  may  be 
requisite. 

"  16.  The  landlord  of  a  lodging-house  shall   cause  every  common 
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^^O^       passage  or  staircase  in  such  house  to  be  thoroughly  cleansed*  from 

Stilea  V.  time  to  time  as  often  as  may  be  requisite. 

^^^ll^sky-  "17.  The  landlord  of  a  lodging-house  shall,  in  the  first  week  of  the 

AnoServ  month  of  April  in  every  year,  cause  every  part  of  the  premises  to  be 

Islington  cleansed. 

Boro^Oonncil  "Uq  shall,  at  the  same  lime,  except  in  such  cases  as  are  hereinafter 
specified,  cause  every  area,  the  interior  surface  of  every  ceiling  and  wall 
of  every  water-closet  belonging  to  the  premises,  and  the  interior  surface  ot 
every  ceiling  and  wall  of  every  room,  staircase  and  passage  in  the  hoyse 
to  be  thoroughly  lime-washed  .... 

"21.  Every  person  who  shall  offend  against  any  of  the  foregoing 
bye-laws  shall  be  liable  for  every  such  oflfence  to  a  penalty  of  five 
pounds,  and  in  the  case  of  a  continuing  offence  to  a  further  penalty  of 
forty  shillings  for  each  day  after  written  notice  of  the  offence  from  the 
sanitary  authority  ....'' 

George  Elliott  for  the  appellant  in  Stiles  v.  Gallinsky.  The  magistrate 
was  wrong  in  holding  that  bye-law  14  imposes  anything  upon  the 
landlord  repugnant  to  the  common  law.  At  common  law  there  is  no 
obligation  on  a  landlord  to  keep  premises  in  a  sanitary  condition  in 
any  sense.  And  a  bye-law  is  not  repugnant  to  the  common  law  merely 
because  it  imposes  an  obligation  which  the  common  law  does  not 
impose.  Nor  is  the  bye-law  repugnant  to  the  Public  Health  (London) 
Act,  1 89 1.  That  Act  by  section  4  (i)  in  certain  cases  imposes  the  obliga- 
tion of  abating  a  nuisance  on  the  landlord  j  but  it  is  not  repugnant  10 
the  Act  to  impose  a  further  obligation  on  the  landlord,  which  the  Act 
does  not  itself  impose.  The  bye-law  is  within  the  scope  of  section  94 
of  the  Act  of  1 89 1.  That  section  contemplates  the  imposing  of 
obligations  as  to  the  cleansing  of  lodging-houses  on  the  landlord  The 
landlord  is  the  only  person  upon  whom  the  obligation  can  be  effectually 
imposed,  in  view  of  the  transitory  nature  of  the  tenancies  of  this  class 
of  property. 

R.  Cunningham  Glen  {Clavell  Salter  with  him)  for  the  respondent. 
In  making  these  bye-laws  the  Borough  Council  have  attempted  to  usurp 
the  province  of  the  Legislature.  Bye-law  14  casts  upon  every  landlord 
the  duty  of  annually  cleansing  a  lodging-house  in  the  first  week  of 
April.  It  is  not  confined  to  registered  lodging-houses,  but  it  applies 
to  all  houses,  irrespective  of  the  amount  of  rent,  which  happen  to  be 
let  in  lodgings,  or  to  be  occupied  by  members  of  more  than  one  family. 
The  presence  of  a  paying  guest  in  a  private  house  would  be  sufficient 
to  bring  the  bye-law  into  operation.  It  imposes  a  penal  obligation 
upon  the  landlord  in  respect  of  premises  which  may  be  entirely  out  of 
his  control,  and  on  which  he  would  be  a  trespasser  if  he  entered.     The 
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bye-law  is  unjust  and  unreasonable  :   Walien  v.  Lister,  1894,  1  Q.  B.        ^^Q^ 
312;  63  L.  J.  M.  C.  51  ;    Kruse  v.  Johnson,  1898,  2  Q.  B.  91  ;    67  stiles  v. 
L  J.  Q.  B.  782.     It  is  an  oppressive  piece  of  legislation  to  put  this  ^alliMky- 
primary  liability  upon  the  landlord  irrespective- of  the  tenant  or  of  the  ^q^qJ^; 
amoant  of  the  rent  of  the  house.     The  nuisance,  if  there  be  one,  arises  Islington 
from  the  acts  of  the  tenant.      The  bye-laws  make  no   provision  for^^^^'*^^^ 
notice  to  be  given  to  the  landlord  before  proceeding  against  him  for  a  ' 

penalty.  It  is  again  most  unreasonable  that  a  lodging-house  which 
had  been  well  and  sufficiently  cleansed  at  some  time  in  the  year  prior 
to  the  first  week  in  April,  should  be  again  cleansed  in  that  week.  This 
v&  l^;islating,  and  a  borough  council  can  only  regulate  by  their 
bye-laws;  they  cannot  legislate.  The  bye-law  is  inconsistent  in 
making  the  cleansing  take  place  at  any  time  when  it  is  necessary  in  the 
year  and  then  obliging  it  to  be  performed  in  one  particular  week  as 
well. 

George  Elliott  in  reply.  The  point  that  the  landlord  cannot  enter  to 
do  the  cleansing  without  being  a  trespasser  is  met  by  section  ii6  of 
the  Public  Health  (London)  Act,  1891,  which  expressly  provides  for 
cases  where  the  occupier  of  premises  prevents  the  owner  from  carrying 
into  effect  any  provision  of  the  Act.  That  section  would  effectually 
assist  the  landlord  if  he  met  with  opposition  from  the  tenant :  Parker 
v./«^(i886),  17  Q.  B.  D.  584;  55  L.  J.  M.  C.  149;  Lancaster  v. 
Barnes  Urban  District  Council,   1898,    i   Q.   B.  855  ;  67  L  J.  Q.  B. 

744- 

Clarke  Williams  for  the  appellants  in  Nokes  v.  Islington  Borough 
CounciL  These  bye-laws  are  repugnant  both  to  the  common  law  and 
to  the  Public  Health  Acts  of  1875  and  1891.  The  landlord  is  to 
receive  no  notice,  and  the  offence  is  complete  without  it.  There  is 
absolutely  no  limitation  on  the  value  of  the  premises,  and  the  bye-laws 
are  as  applicable  to  the  most  highly  rented  as  to  the  most  squalid 
houses.  It  is  enough  if  the  house  be  occupied  by  members  of  more 
than  one  family.  Such  a  bye-law  is  outside  the  intention  of  the  Act 
altogether.  In  this  very  case  there  is  no  suggestion  that  the  premises 
were  in  fact  dirty;  yet  the  appellant  has  been  convicted  of  the 
technicality  of  not  cleansing  them  in  the  first  week  of  April.  The 
bye-law  fixes  a  particular  week,  while  even  in  the  Factory  and  Work- 
shop Act,  1 90 1,  which  is  a  very  stringent  piece  of  legislation,  the 
Legislature  has  stopped  short  at  requiring  cleansing  once  in  14  months. 
It  b  repugnant  to  the  principle  of  the  Public  Health  Acts  that  the 
landlord  should  have  no  opportunity  of  making  good  the  defect.  Upon 
the  point  of  notice  the  case  is  governed  by  Nokes  v.  Islington  Corpora- 
/r«i(No.  i)  (1903)  2  L.  G.  R.  334,  where  it  was  held  that  a  bye-law 
was  bad  which  did  not  provide  for  notice  to  be  given  to  the  person 
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^^^^        complained  against.     Again,  the  definition  of  "  lodging-house "  in  the 
Siiles  V,  bye-laws  is  so  large  that  it  might  include  flats  in  Whitehall  Court  or  a 

GaUinsky.  highly-rented  house  in  which  there  was  one  paying  guest  And  a 
Anotherr.  bye-law  such  as  that  in  question  here  is  utterly  unreasonable  in  the 
Isling:ton  case  of  property  of  that  character.     Upon  the  facts  found  in  this  case 

fljri!^^™^^  the  first  week  in  April  is  the  most  inconvenient  week  in  the  year, 
including  as  it  does  Easter  in  most  years.  The  bye-law  makes  it  an 
offence  not  to  cleanse  a  house  in  this  particular  week  whether  it  is 
dirty  or  not.  In  this  case  it  is  not  found  that  the  house  required 
cleansing. 

Courthope  Munroe  for  the  respondents  [called  upon  as  to  the  point 
that  the  bye-law  made  no  provision  for  notice  to  the  landlord  only} 
The  bye-laws  do  in  effect  provide  for  notice.  Bye-law  2  exempts 
lodging-houses  unless  and  until  the  landlord  has  been  required  to 
furnish  certain  particulars.  And  bye-law  7  provides  in  effect  for  notice 
of  the  bye-laws  being  given  where  a  house  is  brought  within  their 
operation.  Nokes  and  Another  v.  Islington  Borough  Council  (1903) 
2  L.  G.  R.  334,  has  no  application  here.  That  was  a  decision  on  a 
bye-law  relative  to  water-closet  accommodation.  The  definition  of 
landlord  in  these  bye-laws  is  the  same  as  that  of  keeper  in  the  Stepney 
case,  which  has  first  been  argued.  Even  though  at  first  sight  these 
bye-laws  may  appear  to  be  somewhat  harsh,  yet  their  application 
es  in  the  hands  of  a  responsible  local  authority  who  are  quite  prepared 
to  see  that  no  harshness  nor  injustice  takes  place.  They  are  not,  in 
fact,  the  least  likely  to  be  applied  at  all  in  the  wholesale  way  suggested, 
irrespective  of  the  value  of  the. premises  or  the  amount  of  rent  paid. 

Clarke  Williams  in  reply.  Bye-law  7  only  provides  for  notice  to  be 
given  at  the  house ;  it  does  not  mention  the  landlord.  Here  the  land- 
lord is  the  person  who  merely  collects  the  rents ;  he  is  not  even  the 
keeper ;  and  he  cannot  trespass  on  the  premises.  It  is  not  the  Act 
that  is  complained  of,  but  the  bye-law  which  goes  beyond  it  The 
landlord  may  have  to  take  proceedings  before  a  magistrate  to  enable 
him  to  enter. 

Lord  Alverstone  C.J.  We  are  glad  to  have  heard  these  cases  so 
thoroughly  argued  as  they  have  been  ;  and  no  one  who  has  heard  the 
able  arguments  on  either  side,  which  have  greatly  assisted  us,  could  fail 
to  be  struck  by  the  extreme  importance  of  the  questions  raised  by  each 
of  these  cases.  In  coming  to  the  conclusion  I  have  done,  which  is 
adverse  to  the  bye-law  in  question  in  each  case,  I  desire  it  to  be 
thoroughly  understood  that  I  am  in  no  way  interfering  with  the  discre- 
tion given  to  local  authorities  to  frame  bye-laws.  That  discretion  should 
never  be  interfered  with  unless  some  legal  principle  is  abrogated  by  the 
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bje-law.    In  all  practical  questions,  where  power  has  been  given  to  the        ^^^^ 
local  authority  to  make  bye-laws,  I  am  clearly  of  opinion  that  there  stOes  v. 
should  be  no  interference  on  the  part  of  the  Court  unless  in  view  of  the  G»lluwky. 
preser^-ation  of  some  legal  principle ;   and  I  entirely  agree  with  the  late  ^^th^ 
Lord  Russell   C.J.,  who  said,  in  Xruse  v.  Johnson^  1898,  Q.  B.  91  ;  Isliiigton 
67  L  J.  Q.  B.   782,  that  bye-laws  which  had  been  framed  by  local  ^^^  ^"^•^^ 
authorities  should  never  be  lightly  set  aside,  and  that  the  ground  for 
setting  them  aside  at  all  must  be  an  extremely  strong  ground. 

Regarding  the  particular  purposes  as  to  which  the  bye-laws  in  each 
of  these  cases  were  framed,  I  can  only  say  that  I  think  there  can  be 
no  real  difficulty  in  framing  them  in  such  a  way  as  to  get  rid  of  the 
difficulties  which  have  arisen,  and  have  been  pointed  out  to  us  in  each 
case.  They  may  have  followed  the  model  bye-laws  as  has  been 
pointed  out,  but  even  so  I  have  come  to  the  conclusion  that  these  bye- 
laws,  framed  as  they  are,  cannot  be  supported.  Dealing  first  with  the 
Stepnty  case.  Stiles  v.  Gallinsky^  the  objection  I  take  to  the  bye-laws, 
and  the  ground  upon  which  I  consider  them  unreasonable  and  incapa- 
ble of  being  supported,  is  this,  that  they  are  so  framed  as  to  render 
persons,  not  morally  responsible,  liable  to  penalties  without  notice  of 
the  breach  of  the  bye-laws.  Bye-law  14  is  an  instance  of  this.  It 
provides  that  "  the  landlord  of  a  lodging-house  shall  in  the  first  week  in 
the  month  of  April  in  every  year  ....  cause  every  part  of  the  premises 
to  be  cleansed."  This  word  **  cause,"  to  my  mind,  gives  rise  to  the 
difficulty ;  for  cause  means  not  merely  to  take  steps,  but  to  see  the  work 
carried  out.  According  to  the  definition  in  bye-law  i,  "  *  landlord,'  in 
relation  10  a  house  or  part  of  a  house  which  is  let  in  lodgings,  or  occu- 
pied by  members  of  more  than  one  family,  means  the  person  (whatever 
may  be  the  nature  or  extent  of  his  interest  in  the  premises,  and  whether 
he  resides  on  the  premises  or  not)  who  receives  or  is  entitled  to  receive 
the  rack  rent  of  a  lodging-house."  I  do  not  proceed  to  read  the 
definition  of  "  keeper,"  because  I  can  readily  understand  there  is  far  less 
ground  of  objection  if  the  seeing  of  the  thing  done,  and  the  work 
carried  out,  be  confined  to  the  keeper  who  manages  the  house.  In 
both  cases  it  seems  to  me  that  there  is  a  distinction  between  the 
occupier  or  keeper  of  the  lodging-house,  and  the  landlord  or  owner  of 
it— between  the  person  who  resides  on  the  premises  and  the  person 
who  does  not.  And  the  objection  to  the  bye-law  appears  to  me  to  be 
that  under  certain  circumstances  a  person  who  merely  receives  the  rack 
rent  might  become  amenable  to  the  bye-law  and  liable  to  penalties 
under  it.  I  see  no  objection  whatever  to  a  bye-law  which  under  certain 
circumstances  places  responsibility  on  the  landlord,  or  under  which  a 
landlord,  who  may  have  entered  into  an  agreement  with,  and  taken  a 
covenant  from,  a  responsible  agent,  may  be  called  on  to  perform  the 
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^^Q^        work.     I  see  no  objection  to  such  a  responsibility  being  cast  upon  the 

Stilds  V.  landlord ;    but  the  objection  to  this  particular  bye-law  is  that  a  landlord 

^•^^"^y-  who  might  be  utterly  unaware  that  the  requirements  of  the  bye-law  had 

AnoSerr.         ^^^  betn  complied  with  would  be  subjected  to  penalties  without  any 

Islington  notice  of  its  breach  having  been  served  upon  him.     I  am  accordingly 

Boro^h  Council  qJ-  Qpjnion  that  the  bye-law  is  unreasonable  because   it  contains  no 

provision    that  the  persons  who    are  made  primarily  responsible  for 

seeing  the  work  of  cleansing  done  or  causing  it  to  be  carried  out  shall 

receive  the  necessary  notice. 

In  the  Islington  case  the  contention  was  that  the  definition  of 
"  landlord "  in  the  bye-laws  was  far  narrower  than  in  the  Stepney 
case,  and  confined  responsibility  to  persons  who  were  in  fact  keepers 
of  lodging-houses.  I  cannot  agree  that  that  contention  has  been  made 
out,  for  I  still  think  that  the  definition  upon  the  construction  of  the 
bye-laws  in  that  case  might  include  the  person  who  gets  the  profit  of 
the  letting,  that  is  to  say,  any  ordinary  landlord. 

I  am  of  opinion  that  in  both  the  cases  before  us  the  bye-laws, 
designed  with  the  very  best  intentions,  require  remodelling,  not  from 
the  point  of  view  of  removing  liability  from  the  landlord,  but  from  the 
point  of  view  of  giving  him  reasonable  and  proper  notice  before 
subjecting  him  to  penalties.  It  has  been  somewhat  vigorously  con- 
tended in  both  cases  that  the  bye-laws  were  unreasonable,  inasmuch 
as  they  fixed  the  first  week  of  the  month  of  April  for  this  annual 
cleansing,  because  of  the  frequent  occurrence  of  Good  Friday  and  the 
following  Easter  holidays  in  that  week,  and  the  consequent  difficulty  in 
obtaining  the  necessary  labour  to  cairy  out  the  cleansing  in  that 
particular  week.  For  myself  I  should  not  have  interfered  with  the 
bye-laws  on  that  particular  ground.  I  think  the  object  and  meaning 
of  the  regulation  is  to  fix  dates,  but  I  am  certainly  of  opinion  that  if 
these  bye-laws  be  remodelled  this  particular  date  ought  to  be 
reconsidered.  The  substitution  of  the  week  at  the  end  of  April  might, 
I  should  think,  remove  all  objections  on  this  score.  This  is  entirely  a 
question,  however,  upon  which  the  judgment  of  public  authorities,  aided 
by  their  particular  knowledge  of  localities  and  requirements,  should  be 
allowed  to  prevail,  unless  good  reason  in  law  can  be  shown  for  inter- 
fering with  it.  Had  it  rested  with  me  I  should  not  have  held  the 
bye-law  bad  on  that  particular  ground.  But  for  the  reasons  I  have 
given  in  relation  to  the  absence  of  any  provision  for  notice  to  the 
landlord  before  subjecting  him  to  a  penalty,  I  feel  bound  to  hold  the 
bye-law  unreasonable  in  both  cases,  and  accordingly  the  appeal  in  the 
Stepney  case  will  be  dismissed,  whilst  the  appeal  in  the  Islington  case 
must  be  allowed. 

Wills  J.  I  am  entirely  of  the  same  opinion,  and  desire  to  adopt 
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everything  that  has  fallen  from  my  Lord  with  regard  to  the  omission  in 
the  bye-laws  of  provision  for  notice  to  the  landlord,  the  person  thereby  stiles  v. 
fliade  responsible  for  this  annual  cleansing  under  a  penalty.  It  appears  Galliosky. 
to  me  that  the  framers  of  these  bye-laws  have  made  a  mistake  in  ^^thw"?^. 
endeavouring  to  make  the  same  hard  and  fast  rules  apply  to  all  cases.  Islington 
They  are  quite  inapplicable  to  a  large  class  of  houses  occupied  by  5jJ®^  ^^^^ 
"members  of  more  than  one  family."  It  is  not  too  much  to  say  that 
in  very  large  areas  in  the  best  parts  of  London  there  are  many  houses 
occupied  in  this  way.  Yet  these  bye-laws  purport  to  apply  not 
only  to  the  ordinary  class  of  lodging-house,  but  also  to  houses  of  a 
better  kind.  Take,  for  instance,  the  case  of  a  house  at  the  West-end 
occupied,  as  is  frequently  the  case,  by  more  than  one  doctor  for 
professional  purposes.  I  know  one  where  the  names  of  six  medical 
men  appear  on  one  door.  In  such  a  case  the  definition  of  "  lodging- 
house  "  in  these  bye-laws  would  apply,  and  a  house  so  occupied  would 
fall  within  them.  Again,  the  definition  of  landlord  in  these  bye-laws 
includes  the  person  who  receives  the  rack  rent;  and  they  place  an 
intolerable  burden  upon  him  if  it  be  necessary  that  he  should 
personally  see  to  the  work  of  cleansing  required  being  carried  out  in 
every  house,  whatever  its  class,  of  which  he  receives  the  rack  rent. 
To  bold  the  landlord  responsible  because  every  house  of  every  kind 
that  be  owns  is  not  cleansed  in  the  first  week  in  April  in  every  year, 
and  to  subject  him  to  a  penalty  for  breach  of  such  a  bye-law  is  some- 
thing against  all  good  sense  and  fair-play.  The  person  struck  at  ought 
to  know  what  his  tenants  are  doing  before  he  is  made  amenable  to 
such  a  bye-law.  I  must  protest  against  Mr.  Muhroe's  argument  that 
although  these  bye-laws  might  be  harsh  and  unjust  if  applied  all  round, 
yet  the  local  authority  must  be  trusted  not  to  put  their  bye-laws  in 
motion  except  in  certain  cases  which  they  may  consider  proper.  I 
entirely  object  to  legislation  that  is  so  unfair  in  itself,  that  it  is  said  that 
in  certain  cases  it  will  never  be  enforced. 

With  regard  to  the  work  being  done  in  one  fixed  week  in  April,  the 
application  of  the  bye-law  raises  this  difficulty.  It  often  happens  that 
Easter  falls  in  the  first  week  in  April,  in  which  case  at  least  on  three 
days  no  work  could  be  done,  yet  we  have  it  found  as  a  fact  in  the 
Jslington  case  that  the  work  required  to  be  done  would  take  two  men 
a  week  or  a  fortnight  to  do  it.  In  the  present  year  four  days  out  of 
the  seven  would  be  excluded.  The  result  is  that  persons  may  be 
called  upon  to  perform  in  two  or  three  days  a  week  or  a  fortnight's 
work.  A  bye-law  which  has  such  an  operation  as  this  has  certainly 
not  been  properly  conceived  or  considered  by  its  framers. 

For  these  reasons  I  am  of  opinion  that  the  bye-laws  in  question  in 
both  cases  are  unreasonable  and  cannot  be  upheld. 
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^^Q^  Kennedy  J.  I  have  come  to  the  same  conclusion  with  reluctance 

Stiles  V.  because  help  of  the  helpless  depends  largely  on  bye-laws  such  as  these. 

®*^^"^y-  I  am  unable  to  see,  however,  how  these  bye-laws  can  be  supported,  for 

KS«°^         ^^®  reasons  given  by  my  learned  brethren,  and  therefore  agree  that 

Isling^  they  are  not  to  be  supported.     Still  it  cannot  be  disputed  that  persons 

Bwrowrii  Oonncil  ^|^q  j^^^p  lodging-house  property  in  an  insanitary  condition  are  hard  to 

hit,  because  they  invariably  have  some  one  intermediate  who  is  not 

necessarily  responsible,  but   whose  care  of   the    premises  would   be 

greater  if  the  landlord  looked  after  him.     In  the  Stepney  case  I  agree 

that  to  make  the  landlord  responsible  without  notice  was  unfair  and  I 

hope  the  local  authority  will  pass  a  bye-law  that  will  in  future  give  him 

all  proper  and  reasonable  notice.     I  do  not  concur  in  the  argument 

that  has  been  addressed  to  us  as  to  the  undesirability  of  fixing  a  definite 

period  within  which  the  cleansing  of  lodging-houses  is  to  be  performed, 

even  though  it  be  a  short  one.     Authorities  must  not  be  hampered  or 

interfered   with    in   laying  down  some    reasonably   convenient    fixed 

period. 

Appeal  in  the  first  case  dismissed. 
Appeal  in  the  second  case  allowed. 
Solicitors  for  the  appellant  in  the  first  case — C.  V.  Young  and  Son. 
Solicitors  for  the  respondent — George  Vandamm  &  Co. 
Solicitors  for  the  appellants  in  the  second  case — C.   V.  Young  and 
Cowper. 

Solicitor  for  the  respondents — A.  M.  Bramall. 
Reported  l^  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

Section  94  of  the  Public  Health  (London)  Act,  1891,  is  practically  identical  as 
regards  the  >ubjects  on  which  it  gives  power  to  make  bye-laws  with  section  90  of 
the  Public  Health  Act,  1875,  except  that  section  90  of  the  Act  of  1875  does, 
while  section  94  of  the  Act  of  1891  does  not,  mention  enforcing  the  provision  of 
privy  accommodation  as  one  of  the  subject-matters  of  the  bye-laws.  This 
distinction  is,  however,  of  little  practical  importance,  seeing  that,  according  to 
Nokes  V.  IsHnjiton  Borough  Council  (No.  i)  (1903)  2  L.  G.  R.  334,  the  London 
County  Council  mav  make  bye-laws  on  this  subject  under  section  39  of  the  Act  of 

1891.' 

The  Local  Government  Hoard  have  issued  a  series  of  model  bye-laws  (series 
No.  XHL),  under  section  90  of  the  Public  Health  Act,  1875,  and  several  of  the 
bye-laws  in  this  series  seem  to  l)e  open  to  the  objection  which  was  held  to  be 
fatal  to  the  bye- laws  in  question  in  the  present  cases  and  in  Nokes  v.  Islington 
Borough  Council  (No.  i).  That  is  to  say  they  impose  obligations,  under  penalties, 
upon  persons  falling  within  an  artificial  definition  of  "landlord,"  with  reference 
to  houses  let  in  lodgings,  or  occupied  by  members  of  more  than  one  &mily, 
without  making  any  provision  for  notice  to  the  landlord  l^eforc  the  penalty  is 
incurred.  Practically,  accordingly,  these  cases  must  apparently  be  regarded  as 
upsetting  to  a  large  extent  the  model  bye-laws  in  question. 

One  of  the  objections  taken  to  the  bye-laws,  both  in  the  above  cases  and  in 
Nokts  v.  Islington  Borough  Council  (No.  i),  was  that  an  obligation  was  imposed 
on  the  "owner'*  or  "landlord"  which  he  might  be  unable  to  fulfil  without 
committing  a  trespass. 
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In  the  above  cases  Lord  Alverstone  C.J.  referred  to  this  objection  in  terms 
whkh,  thoagh  he  expressed  himself  so  guardedly  that  it  is  very  difficult  to 
ooderstand  Ik>w  far  his  judgment  goes  in  this  respect,  seem  to  imply  that  he 
ihoDght  this  objection  ill  founded.  It  is  to  be  regretted  that  the  Court  did  not  go 
more  fully  into  this  matter  ;  for  certainly  bye-laws  imposing  upon  persons  coming 
vithinan  artificial  definition  of  '*  owner"  or  ''landlord,"  obligations  depending 
Bjxn  the  uses  to  which  the  property  is  put  for  the  time  being  present  great 
difficulties. 

It  is  obvious  that  a  bye-law  cannot  be  good  which  imposes  penalties  on  a  person 
for  fidlure  to  fulfil  obligations  which  he  cannot  lawfully  fulfil.  If,  therefore,  a 
bye>law  of  the  kind  under  discussion  is  to  be  held  good,  it  seems  clear  that  it 
most  ix  either  on  the  ground  that  the  person  on  whom  the  obligation  is  imposed 
has  by  virtue  of  the  bye- law  itself,  or  aliunde,  such  right  of  entering  on  the 
premises  as  will  enable  him  to  fulfil  the  obligation,  or  on  the  ground  that  it 
would  be  a  good  defence  to  proceedings  for  a  breach  of  the  bye- law  for  the  defendant 
to  show  that  he  was  in  fact  unable  to  fulfil  the  obligation  for  want  of  any  such 
right.  _ 

It  WBS  argued  in  Smiles  v.  Galliiisky  that  the  necessary  right  of  entry  is  given  by 
section  Ii6  (2)  of  the  Public  Health  (London)  Act,  1891,  to  which  there  are 
corresponding  provisions  in  section  306  of  the  Public  Health  Act,  1875.  This 
might  be  so  as  regards  an  obligation  imposed  on  the  "  owner  "  of  the  premises 
wi3iin  the  statutory  definition  of  that  term,  though  the  right  of  entry  is  given  only  for 
the  purposes  of  "  carrying  into  effect  the  provisions  of  this  Act,"  and  it  is  a  serious 
question  whether  these  words  include  carrying  into  effect  the  provisions  of  a 
by^law  made  under  the  Act.  But,  both  in  the  model  bye-laws  and  in  the  bye- 
laws  in  (question  in  Stilts  v.  GcUlinsky,  the  person  on  whom  the  obligation  is 
imposed  is  the  "  landlord  "  within  a  definition  which  is  not  identical  with  the 
statotoiy  definition  of  "owner,"  and  which  may  in  peculiar  circumstances  point 
to  a  person  who  would  not  be  such  owner. 

In  thb  connection  reference  may  be  made  to  Scarboroujs^h  Corporation  v.  Scar- 
itmigk  Unum  (1876)  L.  R.  i  Ex.  D.  344;  34  L.  T.  768  ;  40  J.  P.  726;  Reg. 
V.  THmble  {1^77)  36  L.  T.  508;  s.c.  nom.  /ieg.  v.  Cumberland  //,  41  J.  P. 
454;  Letierkenny  Commissioners  v.  Collins  (1891)  28  L.  R.  Ir.  235;  H^est 
Hartlepool  Corporation  v.  Robinson  (1897)  77  L.  T.  387;  46  W.  R.  218;  62 
f.  P.  35;  London  Couttty  Councils  Lewis  (1900)  69  L.  J.  Q.  B.  277  ;  82  L.  T. 
195;  64  J.  P.  39  ;  and  Broadbent  v.  Shepherd  (No.  2),  1901,  2  K.  B.  274 ;  70 
L  J.  K-  B.  628 ;  84  L.  T.  844  ;  49  W.  R.  521  ;  65  J.  P.  499,  as  well  as  to  the 
c«sesof  ArAfr  V.  Inge  (1886)  17  Q.  B.  D.  584 ;  55  L.  J.  M.  C.  149 ;  55  L-  T. 
joo;  51  J.  P.  20  ;  and  Lancaster  s.  Banus  Urban  District  Council,  1898,  I  Q.  B. 
855;  67  L.  J.  Q.  B.  744 ;  78  L,  T.  355 ;  46  W.  R.  623  ;  62  J.  P.  405,  which 
were  cited  in  argument  in  Stiles  v.  Gallinsky, 
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Another  v, 
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*iab  Court  of  3u0t(ce* 

i008-4.  KING'S    BENCH    DIVISION. 


Dec.  i8,  21.        SURREY  COMMERCIAL  DOCKS  CO.  (/.  BERMONDSEY  BOROUGH 
Feb,  I.  COUNCIL. 

BulldlnflTS— Relation  of  flreneval  Act  to  epeolal  Aet— Inoonststonoy- 
ImpUed  pepeal  — Buildings  ereoted  undep  genepal  povrers  In 
dock  company's  Act— Metropolis  Mana^rement  Act,  1865  (18  di 
19  Vlot.  c  120X  s.  76-Suppey  Commepdal  Dock  Act,  1894  C67  di 
58  Vict,  c  IxvlL),  8.  4. 

By  a  special  Act  of  1 894  the  appellant  company  were  empowered 
to  execute  certain  specified  works  within  the  limits  of  the  dock  under- 
taking carried  on  by  them  in  London  under  a  special  Act  of  1864,  by 
which  the  company  were  constituted^  and,  in  connection  therewith^  to 
make  and  maintain^  inter  alia,  all  necessary  and  proper  buildings 
and  other  works  atid  conveniences  within  certain  limits  of  deviation. 

Under  these  poivers  the  appellants  erectedy  within  the  limits  of 
their  undertaking,  and  within  the  limits  of  deviation,  certain 
buildings  not  specially  authorised  by  the  Act  of  1894,  but  in 
substitution  for  buildings  removed  in  the  course  of  the  execution  of  the 
specially  authorised  works. 

Held,  that  the  appellants  ivere  under  no  obligation  before  laying 
the  fotmdation  of  such  buildings  to  give  notice  to  the  local  authority 
under  section  76  of  the  Metropolis  Management  Act,  1855  {which 
requires  a  person  before  beginning  to  lay  the  foundation  of  a  new 
building  in  London,  and  before  laying  any  drain  to  communicate  with 
a  seiver  of  the  local  authority,  to  give  notice  to  that  authority,  and 
gives  that  authority  certain  poivers  of  control  over  such  foundations 
and  drains),  on  the  ground  that  the  interference  and  control  involved 
in  the  section  was  inconsistent  with  the  statutory  poivers  conferred 
on  the  appellants. 

The  principle  laid  down  in  City  and  South  London  Railway 
Company  v,  London  County  Council,  1891,  2  Q.  B.  513  ;  60  L.  J. 
M.  C.  149,  approved  and  extended. 

Charing  Cross  and  Strand  Electricity  Supply  Corporation  v. 
Woodthorpe  (1903)  i  L.  G.  R.  551  ;  88  I>.  T.  772,  distinguished. 

Special  case  stated  by  a  metropolitan  police  magistrate,  as  follows : — 
I.  The  appellants  appeared  before  me  on  the  5th  and  12th  days 
of  June,  1 903,  in  answer  to  a  summons  issued  by  me  on  the  29th  day 
of  May,  1903,  upon  the  complaint  of  Frederick  Ryan,  town  clerk  of 
the  metropolitan  borough  of  Bermondsey,  on  behalf  of  the  Mayor, 
Aldermen,  and  Councillors  of  the  said  borough,  that  the  appellants  on 
or  before  the  3rd  day  of  April,  1903,  unlawfully  and  without  having 
given  seven  days'  notice  in  writing  to  the  said  Mayor,  Aldermen,  and 
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Councillors  of  the  borough,  did  begin  to  lay  or  dig  out  the  foundation      l908-4>. 
of  a  new  building  in  Feriland  Yard,  Redriife  Road,  in  the  said  borough,  gunw  Commer- 
contrary  to  the  provisions  of  section  76  of  the  Metropolis  Management  ci^lDocks  Co. 
Act,  1855.     Upon  the  hearing  of  such  summons,  the  facts  hereinafter  Borough  Council, 
stated  were  proved  or  admitted. 

2.  The  appellants  are  a  company  constituted  and  incorporated  under 
the  Surrey  Commercial  Dock  Act,  1864,  for  the  purpose  of  carrying  on 
the  undertaking  defined  in  section  1 5  of  such  Act,  and  for  executing 
the  works  authorised  by  such  Act  and  for  maintaining  such  undertaking 
and  works. 

3.  The  docks,  basins,  lands,  buildings,  and  other  premises,  con- 
veniences, and  works  defined  in  section  15  and  authorised  by  section 
53  of  the  Surrey  Commercial  Dock  Act,  1864,  are  surrounded  by  and 
contained  within  dock  fences  and  gates,  within  which  the  appellants 
have  and  exercise  all  the  powers  conferred  upon  them  by  the  Surrey 
Commercial  Dock  Act,  1864,  the  Surrey  Commercial  Dock  Act,  1894, 
and  the  Acts  incorporated  with  such  respective  Acts  or  amending  the 
same. 

4.  Portions  of  the  appellants'  said  premises  upon  which  warehouses, 
workshops,  and  other  buildings  are  erected  are  entirely  surrounded  by 
water,  as  shown  upon  the  plan  hereto  annexed,  and  none  of  the 
portions  so  surrounded  can  be  drained  by  gravitation  into  any  sewers 
of  the  respondents  outside  the  appellants'  said  premises.  It  would,  . 
however,  be  possible  to  drain  them  by  syphons  under  the  locks,  but 
this  would  necessitate  pumping  and  be  very  expensive.  The  said  plan 
forms  part  of  this  case  and  is  hereinafter  referred  to  as  "  the  said  plan." 

5.  The  respondents  are  under  and  by  virtue  of  the  London  Govern- 
ment Act,  1899,  the  successors  of  the  Vestry  of  the  parish  of 
Rotherhithe,  in  which  parish,  now  part  of  the  borough  of  Bermondsey, 
the  appellants'  premises  are  situate,  and  are  the  local  authority  for  the 
purposes  of  section  76  of  the  Metropolis  Management  Act,  T855,  and 
sections  37  and  38  of  the  Public  Health  (London)  Act,  1891.  The 
appellants'  said  premises  are  also  situate  within  the  district  of  the  Port 
of  London  sanitary  authority,  which  authority  exercises  certain  powers 
under  the  Public  Health  (London)  Act,  1891,  within  the  appellants' 
premises  under  certain  Orders  hereinafter  referred  to. 

6.  By  the  Surrey  Commercial  Dock  Act,  1894,  the  appellants  were 
empowered  to  make  and  maintain  the  works  described  in  section  4  of 
such  Act  which  works  included  *'(E.)  a  new  road  (No.  i)  and  sewer 
commencing  in  Swing  Bridge  Road  and  terminating  in  Rotherhithe  Lower 
Road  and  the  raising  and  alteration  of  the  levels  of  Swing  Bridge  Road 
between  the  western  end  of  the  swing  bridge  and  the  commencement  of 
such  new  road  (No.  i )  and  sewer."   In  connection  with  the  works  specially 
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i908-4w      authorised  by  the  said  section,  or  any  of  them,  the  appellants  were 

Surrey  Oommer  empowered  by  the  said  section  to  make  and  maintain,  inter  alia^  all 

Bm^(2«^    necessary  and  proper  embankments,  approaches,  roads,  buildings,  yards, 

Borough  OounciL  ^^^  other  works  and  conveniences,  and  to  alter,  break  up,  stop  up  and 

divert  any  pipes,  wires,  tubes,  sewers,  drains,  and  other  works  on  or 

under  any  limits  of  deviation  shown  on  the  deposited  plans  which 

might  be  acquired  by  or  belong  to  them. 

7.  Pursuant  to  the  powers  conferred  on  them  by  section  4  of  the 
Surrey  Commercial  Dock  Act,  1894,  the  appellants  made  the  works 
mentioned  in  sub-paragraph  e.  of  such  section  and  raised  the  level  of 
the  said  Swing  Bridge  Road.  The  raising  of  the  level  of  the  said 
Swing  Bridge  Road  has  rendered  it  necessary  for  the  appellants  to 
construct  an  inclined  approach  for  wheeled  vehicles  from  such  road  to 
a  yard  belonging  to  the  appellants  called  Feriland  Yard  on  the  south 
side  of  the  said  Swing  Bridge  Road.  Such  inclined  approach  will 
when  completed  occupy  the  site  of  certain  buildings  in  the  said  yard. 
The  said  buildings  consist  of  an  engineer's  office  and  a  workshop  for 
fitters  and  blacksmiths,  and  in  order  to  construct  the  said  approach  it 
is  necessary  that  the  appellants  shall  demolish  the  said  buildings  and 
erect  other  buildings  instead  thereof  in  the  said  yard.  The  appellants 
have  demolished  the  engineer's  office  and  are  about  to  demolish  the 
workshop  for  fitters  and  blacksmiths.  They  have  constructed  a 
temporary  approach  from  and  to  the  said  Swing  Bridge  Road  to  and 
from  the  said  yard,  and  have  erected  a  new  workshop  in  the  yard 
which  is  to  be  used  in  connection  therewith  for  the  purposes  of  the 
appellants'  undertaking  instead  of  the  said  fitters*  and  blacksmiths* 
workshop.  The  respective  situations  of  Swing  Bridge  Road  and 
Feriland  Yard  and  of  the  said  buildings  are  shown  upon  the  plan. 
The  engineer's  office  and  workshop  for  fitters  and  blacksmiths  are 
hatched  purple  and  the  said  new  workshop  (hereinafter  called  "the 
said  new  building**)  is  coloured  red  on  the  plan.  The  temporar>' 
approach  is  coloured  yellow  on  the  plan  ;  and  the  permanent  approach 
when  completed  will  be  in  the  position  shown  partly  by  what  is 
described  on  the  said  plan  as  "  entrance,"  and  will  be  continued  in  a 
straight  line  in  a  southerly  direction  as  indicated  by  the  red  dotted 
lines. 

8.  The  appellants  did  not  give  to  the  respondents  any  notice  of  their 
intention  to  lay  or  dig  out  the  foundation  of  the  said  new  building, 
but  prior  to  erecting  the  same  the  appellants  deposited  with  the  Port 
of  London  Sanitary  Authority  detailed  plans  and  specifications  thereof. 
Such  plans  and  specifications  were  duly  approved  by  the  said  Port 
Sanitary  Authority  and  the  said  new  building  was  erected  in  conformity 
therewith. 
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9.  Certain  of  the   powers  of  a  local    authority    under  the  Public       1908-^ 
Health  (London)  Act,  189 1,  and  the  Public   Health  Acts  Amendment  Surrey  Oommer- 
Act,  1890,  have  been  conferred  upon   the  Port  of  London  Sanitary  ^^^^j^eV 
Authority  by  Orders  of  the  Local  Government  Board  under  section  112  Borough  Conncil. 
of  the  Public  Health  (London)  Act,  1891,  but  not,  inter  alia,  sections 

37  and  38.     The  said  Port  Sanitary  Authority  wrote  to  the  appellants' 
manager  a  letter  of  which  the  following  is  a  copy : — 

"Sir,— In  order  to  avoid  any  uncertainty  in  the  minds  of  your 
officers  as  to  the  exact  position  of  the  Port  Sanitary  Authority  with 
reference  to  sanitary  matters,  I  have  to  point  out  that  the  Port 
Sanitary  Authority  is  the  local  authority  within  the  dock  walls. 

Will  you  kindly  give  instructions  to  your  dock  officials  that  no 
sanitar}'  works  should  be  carried  out  without  first  submitting 
detailed  plans  and  specifications  thereof  to  this  office  and  obtaining 
official  sanction  ? 

Sanitary  works  will  include  all  works  in  connection  with  the 
erection,  alteration,  and  repair  of  water-closets  or  privies,  urinals, 
drains,  &c.  Such  an  instruction  will  save  the  Dock  Company 
much  trouble  and  expense. 

Your  obedient  servant, 

W.    COLLINGRIDGE, 

Medical  Officer  of  Health." 

10.  On  behalf  of  the  appellants  it  was  contended  that  the  erection 
of  the  said  new  building  was  rendered  necessary  by  the  raising  and 
alteration  of  the  Swing  Bridge  Road.  That  such  erection  was  a  work 
the  appellants  were  authorised  by  section  4  of  the  Surrey  Commercial 
Dock  Act,  1894,  to  make.  That  the  respondents  had  no  power  to 
control  them  in  the  exercise  of  their  powers  under  the  section,  and  that 
the  appellants  were  under  no  obligation  to  serve  notice  on  the 
respondents  of  their  intention  to  lay  or  dig  out  the  foundations  of  the 
said  new  building  under  section  76  of  the  Metropolis  Management 
Act,  1855,  that  section  so  far  as  buildings  erected  pursuant  to  their 
special  Act  were  concerned  having  been  repealed  by  implication  by  the 
special  Act.  In  support  of  the  appellants'  contention  the  following 
cases  were  cited  : — 

City  and  South  London  Railways.  London  County  Council^  1891,  2 
Q.  B.  513 ;  60  L.  J.  M.  C.  149  ;  London  County  Coundl  v.  London 
School  Board,  1892,  2  Q.  B.  606. 

IT.  On  behalf  of  the  respondents  it  was  contended  that  the 
appellants  were  bound  to  give  them  notice  under  section  76  of  the 
Metropolis  Management  Act,  1855,  which  section  provides, /«/?r  a/w, 
that  before  beginning  to  lay  out  or  dig  the  foundation  of  any  new 
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i90S-4h      house  or  building  within  any  parish  or  district,  seven  days'  notice  in 

Suim  Oommer-  writing  shall  be  given  to  the  vestry  by  the  person  intending  to  build 

dal  Docks  Co.     guch  house  or  building. 

"Vm  BfirmoiidROT 

Borough  Council      That  there  was  no  clause  in  the  Surrey  Commercial  Dock  Act,  1894, 

expressly  repealing  section   76  of  the   Metropolis   Management   Act, 

1855. 

That  the  powers  conferred  by  the  Surrey  Commercial  Dock  Act, 
1 894,  nor  any  other  Act  conferring  powers  upon  the  Dock  Company, 
could  not  be  held  to  repeal  by  implication  section  76  of  the  Metropolis 
Management  Act,  1855,  unless  it  could  be  shown  that  the  two  Acts 
were  inconsistent. 

That  there  was  no  inconsistency  in  the  appellants'  having  power  to 
erect  buildings  and  giving  the  respondents  the  notice  specified  in 
section  76  of  the  Metropolis  Management  Act,  1855,  the  following 
cases  being  quoted  in  support  of  the  respondents'  contention :  White- 
chapel  Board  of  Works  v.  Crow  (1901)  65  J.  P.  549;  Uckfield  Rural 
District  Council  w,  Crowborough  District  Water  Company,  1899, 
2  Q.  B.  664 ;  68  L.  J.  Q.  B.  1009  ;  Grand  Junction  Waterworks  Com- 
pany V.  Hampton  Urban  District  Council  (i%<^Z)  62  J.  P.  566]  London 
County  Council  v.  Wandsworth  and  Putney  Gas  Company  (1900) 
64  J.  P.  500  \  and  Charing  Cross  and  Strand  Electricity  Supply  Corpo- 
ration V.  Woodthorpe  (1903)  i  L.  G.  R.  551  ;  88  L.  T.  772. 

That  the  contention  of  the  Port  Sanitary  Authority  that  they  are  the 
sole  local  authority  with  reference  to  sanitary  matters  is  not  true  in 
view  of  the  fact  that  the  particular  powers  conferred  upon  the  Port 
Sanitary  Authority  by  the  Orders  issued  by  the  Local  Government 
Board,  dated  March  25,  1892,  December  29,  1894,  and  June  30, 
1898,  neither  specifically  excluded  the  powers  of  the  respondents 
arising  under  the  Metropolis  Management  Act,  1855,  nor  their  powers 
as  a  sanitary  authority  arising  under  the  Public  Health  (London)  Act, 
1 891,  other  than  those  transferred  by  such  Orders.  Among  the  powers 
not  so  transferred  are  the  powers  under  section  76  of  the  said  Act,  and 
it  was  urged  on  behalf  cf  the  respondents  that  unless  they  were  entitled 
to  notice  under  section  76  of  the  Metropolis  Management  Act,  1855, 
buildings  might  be  erected  without  their  knowledge  as  in  the  present 
case,  and  so  without  an)  opportunity  on  their  part  of  securing  in  their 
construction  compliance  with  the  provisions  of  the  said  sections. 

12.  I  found  as  a  fact  that  the  said  new  building  was  a  building 
within  the  meaning  of  the  Metropolis  Management  Act,  1855,  and  had 
been  erected  by  the  appellants  upon  land  belonging  to  them  within  the 
limits  of  deviation  shown  on  the  deposited  plans  referred  to  in  section  4 
of  the  Surrey  Commercial  Dock  Act,  1894,  and  that  the  erection  of  the 
said  new  building  had  been  rendered  necessary  by  the  raising  and 
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alteration  of  the  levels  of  the  said  Swing  Bridge  Road  authorised  by  the      1908-4. 
last-mentioned  section.  Surrey  Oommer- 

13.  I  was,  however,  of  opinion  that  the  provisions  of  section  76  o^  ®j*l?^*j??' 
the  Metropolis  Management  Act,  1855,  *re  not  inconsistent  with  the  Borough  Oouncil. 
provisions  of  section  4  of  the  Surrey  Commercial  Dock  Act,  1894,  and 

I  therefore  held  that  the  provisions  of  section  76  of  the  said  Act  of 
1855,  requiring  notice  to  be  given  to  the  respondents  before  beginning 
to  lay  or  dig  out  the  foundations  of  any  building  within  that  section, 
were  not  repealed  with  regard  to  buildings  erected  by  the  appellants 
pursuant  to  section  4  of  the  said  Act  of  1 894,  and  that  the  appellants 
had  been  guilty  of  the  offence  alleged  in  the  said  summons  I  accord- 
ingly convicted  the  appellants  of  the  said  offence,  and  ordered  them  to 
pay  a  penalty  of  twenty  shillings  tc^ether  with  five  guineas  costs. 

14.  The  question  for  the  opinion  of  the  Court  is  whether  or  not  my 
said  determination  was  correct  in  law. 

Macmorran^  K.C.^  and  R,  Cunningham  Glen    for    the    appellants. 
Section  76  of  the  Metropolis  Management  Act,  1855,  is  not  applicable, 
for  the  appellants  have  by  the  statutory  authority  of  their  Act  of  1894 
the  power  of  deciding  as  to  and  the  responsibility  of  constructing  drains 
within  their   statutory  area.     So   far  as   section  76  is  concerned  the 
respondents  have  no  jurisdiction  to  require  the  appellants  to  give  them 
notice  before  commencing  to  dig  out  the  foundations  of  these  buildings. 
They  are  necessary  buildings  which  the  appellants  are  empowered  to 
erect  under  their  special  Act  within  a  defined  area.     Within  the  ascer- 
tained lines  of  deviation  they  have  power  to  make  all  works  necessary 
for  their  undertaking.     The  case  is  governed  by  City  and  South  London 
Railway  \,  London  County  Councily  1891,  2  Q.  B.  513;   60  L.  J.  M.  C. 
149,  and     London    County    Council  v.  London    School   Boards    1892, 
2  Q.  B.  606.     The  appellants  have  duly  deposited  plans  with  the  Port 
Sanitary  Authority,  and  are  under  no  obligation  to  give  notice  to  the 
respondents  under  section  76,  because  so  far  as  new  buildings  erected 
in  accordance  with  their  special  Act  of  1 894  are  concerned  the  pro- 
visions of  that  section  are  impliedly  repealed.     Notice  to  the  respon- 
dents under  section  76  is  no  good  unless  they  can  specify  the  work  to 
be  done  or  compel  the  appellants  to  do  anything  effective  under  it. 
WhiUchapel  Board  of  Works  v.  Crow  (i  901)  65  J.  P.  549,  and  Charing 
Cross  and  Strand  Electricity  Supply  Corporation  v.  Woodthorpe  (1903) 
I  L.  G.  R.  551  ;   88  L.  T.  772,  relied  on  by  the  respondents  before  the 
magislrate,  are  not  in  point,  because  here  the  interference  and  control 
involved  by  the  application  of  section  76  of  the  Metropolis  Manage- 
ment Act  are  inconsistent  with  the  powers  conferred  on  the  appellants 
by  iheir  special  Act  of  1894.     If  there  had  been  no  inconsistency 
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I90a-4i      between  the  general  enactments  and  the  special  enactments  there  in 
Sarrqr  Oommer-  question   the   decisions   in    the    London  County  Council  cases  would 

r^B^^dSey  ^^^  ^^^"  ^^  ^^^^  ^^^'  *^  ^^^  remarked  by  Ridley  J.  in  his  judgment 
Borough  OounciL  in  Uckfield  Rural  District  Council  v.  Crotvborough  District  Water  Co.^ 
1899,  2  Q.  B.  664 ;  68  L.  J.  Q.  B.  1009.  London  County  Council  v. 
Wandsworth  and  Putney  Gas  Co,  (1900)  64  J.  P.  500,  is  distinguishable 
upon  the  same  ground.  It  would  be  inconsistent  with  an  Act  wbich 
empowers  the  appellants  to  raise  a  street  and  do  all  necessary  works 
in  that  behalf,  that  the  provisions  of  section  76  should  apply  in 
the  way  the  respondents  contend.  Sections  27  and  29  (8)  of  the 
Act  of  1894  support  the  appellants'  contention.  Section  27  provides 
expressly  that  the  appellants  are  not  to  erect  their  buildings  in  front  of 
the  general  building  line.  And  section  29  (8)  expressly  enacts  that  all 
buildings  erected  by  the  appellants  for  certain  particular  purposes  shall 
be  subject  to  the  Metropolis  Management  and  Building  Acts.  Neither 
of  these  enactments  was  necessary  if  the  respondents*  contention  is 
right. 

Avory,  K,C.,  and  Biron  for  the  respondents.  The  effect  of  the  two 
last-mentioned  sections  is  that  if  and  when  there  was  likely  to  be  a 
conflict  between  the  general  Act  and  the  special  Act  the  former  should 
prevail.  Even  if  there  be  a  specific  authority  in  the  later  Act 
empowering  the  appellants  to  erect  a  certain  building  there  is  no  incon- 
sistency in  the  former  Act  saying  that  the  building  shall  be  erected  in  a 
particular  way.  The  present  case  is  governed  in  principle  by  Charing 
Cross  and  Strand  Electricity  Supply  Corporation  v.  Woodthorpe  (1903) 
I  L.  G.  R.  551 ;  88  L.  T.  772.  In  the  special  Act  of  1894  there  are 
no  provisions  for  the  drainage  of  any  building  the  appellants  may  put  up 
corresponding  with  those  of  section  76  of  the  general  Act,  and  that  Act 
contains  no  exemption  for  buildings  belonging  to  dock  companies, 
although  such  an  exemption  was  expressly  given  by  section  6  of  the 
Metropolitan  Building  Act,  1855  (19  &  20  Vict.  c.  122).  Again,  the 
London  Building  Act,  1 894,  contains  a  special  exemption.  There  is  no 
implication  in  the  special  Act  of  1894  to  exclude  the  general  law.  This 
structure  is  found  to  be  a  building  within  section  76  of  the  Metropolis 
Management  Act,  1855,  and  it  does  not  follow  that  the  respondents 
will  force  upon  the  appellants  the  compliance  with  any  unreasonable 
requirement  Unless  the  general  law  be  excluded  by  the  special  Act 
the  provision  of  section  75  and  76  of  the  general  Act  of  1855  must  be 
applied  to  any  building  in  the  Metropolis :  Uckfield  Rural  District 
Council  V.  Crowborough  District  Water  Co.,  1899,  2  Q.  B.  664 ; 
68  L.  J.  Q.  B.  1009. 

Macmorran,  K,C,  in  reply. 
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Cur,  adv,  vuit  1908-4. 


Feb.  I,    1904.      Lord   Alverstone   C.J.  read    the    judgment    of  g^rrey  Oommer- 
ihc  Court  as  follows : —  cial  iSxis  Oo. 

This  is  a  special  case  stated  by  Mr.  Paul  Taylor,  one  of  the  metro-  Birough^OoanciJ. 
politan  magistrates,  and  raises  a  point  of  some  importance  under 
section  76  of  the  Metropolis  Management  Act,  1855.  The  appellants 
are  the  Surrey  Commercial  Dock  Company,  and  the  respondents  the 
Corporation  of  Bermondsey,  the  successors  of  the  Vestry  of  Rotherhithe 
The  area  of  the  appellants'  docks  is  within  the  area  of  the  borough. 
The  appellants  are  a  company  incorporated  under  the  Surrey  Com 
merdal  Dock  Act,  1864  (27  Vict.  c.  xxxi.),  for  the  purpose  of  carrying 
on  the  undertaking  mentioned  in  section  1 5  of  that  Act.  The  statute 
of  1864  does  not  appear  to  contain  any  clause  dealing  specially  with 
the  Metropolis  Management  Act,  1855,  unless  it  be  section  125,  upon 
which  no  reliance  was  placed  by  the  respondents.  In  the  year  1894 
the  appellants  obtained  statutory  powers  to  make  certain  alterations  in 
their  dock  premises,  all  of  which  were  situated  within  the  area  of  their 
undertaking  under  the  Act  of  1864,  and  by  section  4  of  the  Act  of 
1894^  (57  &  58  Vict.  c.  Ixvii.),  the  Company  were  authorised  to 
make  and  maintain  among  other  works  "a  new  road  (No.  i)  and 
sewer  commencing  in  Swing  Bridge  Road  and  terminating  in 
Rotherhithe  Lower  Road  and  the  raising  and  alteration  of  the 
levels  of  Swing  Bridge  Road  between  the  western  end  of  the  swing 
bridge  and  the  commencement  of  such  new  road  (No.  i)  and 
fewer."  This  section,  in  enumerating  the  works,  gave  the  Company 
power,  subject  to  the  provisions  of  the  Act,  to  make  and  maintain  all 
necessary  and  proper  sewers,  drains,  culverts,  buildings,  yards  and  other 
works,  break  up,  stop  up,  and  divert  any  pipes,  sewers,  drains  and  other 
works,  on  or  under  any  lands  within  the  limits  of  deviation.  The 
appellant  company  subsequently  raised  the  level  of  the  Swing  Bridge 
Road,  as  they  were  empowered  to  do  under  this  section,  and  constructed 
the  new  bridge  ;  and  this  alteration  involved  the  occupation  of  the  site 
of  certain  buildings  of  the  yard,  among  others  a  workshop  for  fitters. 
In  consequence  the  appellants  demolished  the  workshop  for  fitters  and 
erected  a  new  workshop  upon  another  site  within  the  ambit  of  their 
dock  premises,  such  site,  as  the  plans  attached  to  the  case  show,  being 
wholly  surrounded  by  docks.  It  was  contended  on  behalf  of  the 
respondents  that  prior  to  the  commencement  of  digging  out  the  founda- 
tions of  the  new  workshop  it  was  incumbent  upon  the  appellants  to  give 
notice  to  the  respondents  under  section  76  of  the  Metropolis  Manage- 
ment Act,  1855,  and  that  the  foundations  must  be  laid  at  such  a  level 
as  would  permit  the  drainage  of  the  workshop  in  accordance  with  the 
Act,  and  as  the  respondent  council  should  order,  and  that  any  drains 
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1908-41.  from  the  workshop  must  be  constructed  in  accordance  with  the  direc- 
Sarrey  Gommer-  tions  of  the  vestry  under  that  section.  It  was  contended  on  behalf  of 
^!*\^*^^^  the  appellants  that,  having  regard  to  the  statutory  powers  ahready 
Borough  Council,  referred  to,  it  was  not  incumbent  upon  the  appellant  company  to  give  a 
notice  under  section  76,  but  the  power  and  responsibility  of  deciding  as 
to  any  drains  within  the  statutory  area  was  vested  in  the  appellant  com- 
pany, and  that  the  respondents  had  no  jurisdiction,  at  any  rate  so  far  as 
section  76  was  concerned,  in  the  matter.  Beyond  the  sections  to  which 
we  have  already  referred  no  direct  assistance  can  be  gathered  from  any 
other  sections,  but  it  is  not  unimportant  to  observe  that  section  19  does 
require  notice  to  be  given  to  the  respondent*!,  where  any  work  to  be 
done,  by  virtue  of  the  Act  of  1894,  may  pass  over,  under,  or  by  the  side 
of,  or  interfere  with  any  sewer  under  their  control,  and  section  27 
imposed  restrictions  with  regard  to  the  building  line  upon  buildings 
erected  upon  land  purchased  by  the  Company,  and  subsection  (8)  of 
section  29  subjected  any  buildings  erected  or  provided  by  them  to  the 
provisions  of  the  Metropolitan  Building  Act,  1855.  The*  learned 
magistrate  decided  that  the  new  workshop  was  a  building  within  the 
meaning  of  section  76 ;  that  it  had  been  erected  upon  land  belonging  to 
the  appellants  within  the  limits  of  deviation  shown  on  the  deposited 
plans  referred  to  in  section  4  of  the  Act  of  1894 ;  but  he  held  that  the 
provisions  of  the  Act  of  1894  were  not  inconsistent  with  section  76 
of  the  Metropolis  Management  Act,  1855,  ^"^  ^^^^  therefore  the 
appellants  ought  to  have  given  notice. 

The  question  appears  to  us  to  be  one  of  considerable  difficulty.  In 
favour  of  the  respondents  it  may  be  urged  that  the  new  workshop  is 
not  a  work  specially  authorised  by  the  Act  of  1894,  but  is  only  conse- 
quential on  the  demolition  of  the  old  workshop  in  consequence  of  the 
alteration  of  the  bridge  road  necessitated  by  the  raising  of  the  level  of 
the  Swing  Bridge  Read,  and  if  this  be  so,  that  does  not  seem  to  be  any 
reason  why  the  provisions  of  a  general  Act,  applicable  to  the  area  in 
which  the  proposed  building  is  situated,  should  not  apply.  Upon  the 
other  hand,  it  may  be  urged  that  the  control  of  the  respondents  in  the 
matter  of  foundations  is  inconsistent  with  the  power  and  duty  of  the 
Dock  Company  properly  to  maintain  the  works  within  their  area,  and 
that  the  statute  clearly  contemplates  that  the  duty  of  providing  the 
necessary  works  and  taking  the  proper  precautions  for  their  construction 
and  maintenance  should  rest  with  the  Dock  Company. 

In  this  view  it  would,  of  course,  be  inconsistent  with  this  argument 
that  the  Metropolitan  Borough  Council  should  be  able  to  deal  with  the 
question  of  the  depth  of  foundations,  which  might  in  some  cases  affect 
the  stability  of  other  works  w^hich  the  Dock  Company  were  authorised 
and  empowered  to  maintain.     In  favour  of  the  appellants  the  judgment 
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in  the  Ciiy  <md  South  London  Railway  v.  London  County  Council j  1891, 

2  Q.  B.  513  ;  60  L.  J.  M.   C.  149,  was  relied  upon  ;  and  to  a  certain  Surrey  Oommer- 

extent  it  is  an  authority  in  their  favour.     It  does  not,  however,  seem  cialDockB  Oo. 

altogether  to  conclude  the  case.     That  was  a  case  in  which  the  London  Borough  Oounol. 

County  Council  complained  that  a  station  erected  by  the  City  and 

South  London  Railway  Company  did  not  conform  with  the  general 

building  line.     The  Court  of  Queen's  Bench  and  the  Court  of  Appeal 

decided  that  the  company  were  not  bound  by  the  provisions  of  the 

Metropolitan  Management  Act  in  this  respect,  and  that  notwithstanding 

that  the  building  could  have  been  erected  within  the  general  line  of 

buildings  without  any  inconvenience  except  a  considerable  increase  of 

expense.     In  that  case  the  Court  of  Appeal  held  that  if  the  buildings 

which  the  railway  company  were  erecting  were  buildings  necessary  for 

the  statutory  purpose,  it  was  not  within    the  power  of  the  County 

Council  to  dictate  how  in  particular  the  company  should  arrange  their 

buildings,  and  how  in  particular  they  should  construct  them.     That 

case  cannot  be  regarded  as  a  direct  authority  for  the  point  raised  in 

the  present  case,  because,  as  we  have  already  pointed  out,  the  work 

here  constructed  was  not  a  work  expressly  authorised  as  in  the  City  and 

South  London  case,  but  it  was  only  something  which  the  Company  found 

it  necessary  to  do   in  consequence  of  a  building  previously  existing 

having  been   destroyed  by  the  works    specially  authorised.      It   is, 

however,  found  by  the  learned  magistrate  in  paragraph  1 2  of  the  case 

that  the  erection  of  the  new  building  had  been  rendered  necessary  by 

the  raising  and  alteration  of  the  levels   of  the  Swing  Bridge   Road 

authorised  by  section  4  of  the  Act  of  1 894.     Upon  the  whole  we  are 

of  opinion  that  the  principle  ought  to  be  extended  to  this  case.     It 

seems  to  us  that  dealing  with  a  statutory  undertaking  as  to  which  both 

the  rights  and  the  obligations  are  imposed  by  statute  upon  a  particular 

body,  express  enactment,  or  a  clear  implication,  is  necessary  in  order 

to  transfer  the  responsibility  to  a  body  acting  under  a  general  statute. 

We  also  think  that  to  a  certain  extent  the  reference  to  the  Metropolis 

Management  Acts  in  the  later  sections  of  the  Statute  to  which  we  have 

referred  confirms  this  view.     We,  however,  decide  the  case  upon  the 

broad  principle  that  the  interference  and  control  involved  in  section  76 

of  the  Metropolis   Management  Act,    1855,  is  inconsistent  with  the 

powers  conferred  upon  the  appellants  under  their  statutory  authority. 

It  was  said  that  this  view  was  contrary  to  the  decision  of  this  Court  in 

the  Charing  Cross  and  Strand  Electricity  Supply  Corporation  v.   Wood- 

thorpe  (1903)  I  L.  G.  R.  551 ;  88  L.  T.  772,  but  when  that  case  is 

examined  this  will  not  be  found  to  be  so.     In  that  case  a  question 

arose  as  to  notice  being  given  to  a  number  of  public  authorities,  and  it 

was  alleged  that  because  a  Provisional  Order,  confirmed  by  Act  of 
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1908-4.      Parliament,  gave  the    Board  of  Trade  and  the    Postmaster-General 

Snn«y  Oommer- certain   rights  of  control  over  the    character    of  the  structures,  that 

^*B^?*<£     excluded  the  necessity  of  complying  with  the  provisions  of  the  London 

Borough  Oooncil.  Building   Act,    1894.      The  Court    decided  in   that  case    that   the 

protection  given  to  one  class  of  the  public  by  the  control  of  those  two 

authorities,  namely,  the  Board  of  Trade  and  the  Postmaster-General, 

ought  not  to  deprive  the  public  of  the  protection  given  to  them  by  the 

London  Building  Act.     That  decision  obviously  in  no  way  conflicts 

with  the  judgment  which  we  are  giving. 

For  the  above  reasons  we  are  of  opinion  that  the  appeal  should  be 
allowed. 

Appeal  allan*fd. 
Solicitors  forjhe  appellants — W.  R.  Millar  and  Sons. 
Solicitor  for  the  respondents—  Fredk.  Ryall,  Town  Clerk. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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CAREY  u.  BEXHILL  CORPORATION.  ^^'''  8 

Streets  -  Private  street  wopke — Objeotlons  —  Opounde  of  objeotlon  — 
OlJiSeetloii  that  alleflred  street  Is  not  a  **street'*  within  the 
meaning  of  the  Aet  —  Admissibility  of  evidence  that  allesBd 
street  Is  a  hl^rhway  rei>alrable  by  the  Inhabitants  at  lar^re  - 
Private  Street  IVorks  Aot,  1892  (56  A;  56  Vict.  o.  67),  ss.  6.  7. 

For  the  purpose  of  shmving  that  an  alleged  street  does  not  conie 
within  the  definition  of  **  street "  in  section  ^  of  the  Private  Street 
Works  Act^  1892,  an  o^vner  of  premises  whose  notice  of  objection  is 
framed  under  section  7  {a\  as  an  objection  that  the  alleged  street  is 
not  a  street  within  the  meaning  of  the  Act,  may  give  evidence  that  the 
alleged  street  is  a  highway  repairable  by  the  inhabitants  at  large,  as 
if  the  notice  had  been  framed  under  section  7  (b)  specifically  raising 
the  objection  that  the  street  is  so  repairable. 

Quaere,  whether  on  the  liearing  of  an  objection  under  the  Art  the 
justices  can  amend  the  notice  of  objection  so  as  to  let  in  evidence  which 
uumld  be  inadmissible  under  the  notice  as  drawn. 

Case  stated  by  justices  for  the  county  of  Sussex,  who  had 
disallowed  certain  objections  taken  by  the  appellant  to  proposals  of  the 
respondent  Corporation  for  the  execution  of  private  street  works  in 
Springfield  Road,  Bexhill,  under  the  Private  Street  Works  Act,  1892. 

Upon  the  hearing  of  these  objections  the  following  facts  were 
admitted  or  proved  before  the  justices : — 

The  Bexhill  Urban  District  Council  passed  a  resolution  on  Octo- 
ber 17,  1898,  that  the  surveyor  be  instructed  to  prepare  plans,  sections, 
estimates,  specifications,  and  provisional  apportionments  for  the 
making  up  (among  other  streets)  Springfield  Road. 

The  surveyor  accordingly  prepared  the  plans,  sections,  estimates, 
specifications,  and  provisional  apportionments,  which  were  approved  by 
the  Council  by  resolution  on  August  21,  1899.  The  resolution  was 
never  formally  rescinded. 

On  September  i,  1902,  the  Council  resolved  to  proceed  with  Spring- 
field Road  as  to  the  north  portion  lying  between  Ilolliers  Hill  Road 
and  the  south  side  of  Cambridge  Road,  making  up  both  carriageway 
and  footpaths  to  the  full  width  of  36  feet,  and  as  to  the  south  portion 
lying'^between  the  south  side  of  Cambridge  Road  and  a  point  200  feet 
south  of  Beaconsfield  Road,  where  the  difficulty  had  arisen,  making  up 
only  the  carriageway,  kerbing,  and  channelling. 

On  October  20,  1902,  the  Council  passed  the  following  resolution. 
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notice  of  which  was  afterwards  duly  published,  viz. : — "That  the  specifica 
Oarey  v,  Bexhill  tions,  plans  and  sections,  estimates  and  provisional  apportionments  of 
Oorporation  proposed  private  street  works  of  sewering  levelling  paving  metalling 
flagging  kerbing  channelling  and  making  good  such  part  of  Springfield 
Road  as  lies  between  Holliers  Hill  Road  and  the  south  side  of  Cam- 
bridge Road,  and  sewering  levelling  metalling  kerbing  channelling 
and  making  good  such  part  of  Springfield  Road  as  lies  between  the 
south  side  of  Cambridge  Road  and  a  point  200  feet  south  of  Beacons- 
field  Road,  now  submitted  to  the  District  Council  by  the  surveyor 
be  approved  without  modification  or  addition  j  and  that  the  necessary 
steps  be  taken  for  the  carrying  out  of  such  works  in  accordance  with 
such  specifications,  &c.,  and  also  in  accordance  with  the  Private  Street 
Works  Act,  1892."  Copies  of  this  resolution  were  duly  served  in 
accordance  with  section  7  of  the  Act  of  1892. 

The  appellant  is  the  owner  of  two  freehold  pieces  of  land  having 
frontages  of  82  feet  8  inches  and  95  feet  9  inches  respectively  to  the 
lower  portion  of  Springfield  Road  referred  to  in  second  part  of  the 
resolution  lastly  recited ;  and  the  total  estimated  apportionment  charged 
on  him  is  ^134  9s.  lod. 

Within  the  time  prescribed  by  the  Act  the  appellant  gave  to  the 
Council  the  following  notice  : — "  I  hereby  give  you  notice  that  I,  the 
.undersigned,  being  the  owner  of  certain  land  numbered  7  and  8  on  the 
plan  and  provisional  apportionment  relating  to  the  portion  of  the  said 
road  referred  to  in  the  said  resolution,  and  therein  shown  as  liable  to  be 
charged  with  part  of  the  expenses  of  the  above-mentioned  works, 
object  to  your  proposals  in  the  matter  on  the  following  grounds : — 
(i)  That  the  alleged  part  of  a  street  does  not  form  part  of  a  street 
within  the  meaning  of  the  Act ;  (2)  that  there  has  been  a  material 
informality  in  respect  of  the  resolution,  inasmuch  as  another  resolution 
approving  of  other  plans  without  modification  or  addition,  and  that  the 
necessary  steps  be  taken  to  carry  out  other  works  in  the  same  street, 
have  never  been  carried  out  and  the  resolution  has  never  been  rescinded ; 
(3)  that  the  proposed  works  are  insufficient  or  unreasonable,  and  that 
the  estimated  expenses  are  excessive." 

At  the  hearing  the  borough  surveyor  proved  in  his  evidence  in  chief 
that  Springfield  Road  led  to  another  road  called  Beaconsfield  Road, 
and  that  there  was  a  public  footpath  running  along  part  of  the  site  of 
the  proposed  road  on  the  south-east  side,  that  is  to  say,  on  the  south- 
west to  the  appellant's  land,  but  he  stated  this  footpath  was  not  repair- 
able by  the  inhabitants  at  large,  and  had  never  been  repaired  by  the 
Urban  District  Council.  He  added  that  if  it  were  the  Corporation 
would  have  to  repair  all  the  footpaths  in  the  district.  The  justices 
refused  to  admit  evidence  by  the  appellant  that  it  was  a  highway  repair- 
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able  by  the  inhabitants  at  large,  on  the  ground  that  no  notice  of  this 

objection  had  been  given  under  section  7,  subsection  (d),  of  the  Private  Carey  v.  Bexhill 

Street  Works  Act,  1892.  Oorporatioiu 

It  was  contended  on  behalf  of  the  appellant  that  he  was  entitled  to 
call  evidence  of  the  existence  of  a  highway  repairable  by  the  inhabitants 
at  large,  because  although  he  had  not  given  notice  of  the  objection 
under  subsection  (^)  of  section  7  of  the  Private  Street  Works  Act,  1892, 
he  had  given  notice  under  subsection  (a).  He  relied  upon  the 
difference  in  the  definition  of  the  word  "  street "  in  section  5  of  the 
Private  Street  Works  Act,  1892,  and  the  definition  in  the  Public  Health 
Ads.  The  appellant  also  relied  on  Rishton  v.  Haslingden  Corporation^ 
(898,  I  Q.  B.  294 ;  67  L.  J.  Q.  B.  387.  He  further  contended  that  as 
the  respondents  were  in  no  way  taken  by  surprise  the  justices  should 
amend  the  notice  of  objection.  The  justices  decided  that  in  order  to 
give  them  jurisdiction  under  this  Act  the  question  of  whether  the  street 
were  in  the  whole  or  in  part  a  highway  repairable  by  the  inhabitants  at 
large  must  be  specifically  raised  upon  a  notice  of  objection  given  under 
section  7,  subsection  {b)y  and  that  a  notice  under  subsection  (a)  alone 
is  not  sufficient  to  enable  the  objector  to  raise  the  point.  They  also 
held  that  in  view  of  section  8  (2)  of  the  same  Act  they  had  no  power  to 
amend  the  notice  of  objection. 

The  questions  for  the  decision  of  the  Court  were — (i)  Whether  the 
justices  were  right  in  excluding  evidence  of  the  existence  of  a  footpath 
repairable  by  the  inhabitants  at  large  without  notice  of  objection  having 
been  given  under  subsection  (b)  \  (2)  whether  the  justices  had  jurisdic- 
tion to  amend  the  notice,  and,  if  so,  were  bound  to  do  so  in  favour  of 
the  appellant 

The  material  provisions  of  the  Private  Street  Works  Act,  1892,  are 
safiknently  referred  to  in  the  judgment  of  Lord  Alverstone  C.  J. 

Macoun  for  the  appellant.  The  justices  were  wrong  in  excluding 
evidence  that  the  public  footpath  running  along  part  of  the  side  of  the 
proposed  street  was  repairable  by  the  inhabitants  at  large.  The  notice 
given  under  clause  (a)  of  section  7  was  enough,  having  regard  to  the 
definition  of  street,  to  let  in  the  evidence.  The  fact  that  clause  {b)  is 
superfluous  if  clause  (a)  is  given  its  natural  meaning  is  not  sufficient  to 
lead  the  Court  to  cut  down  the  meaning  of  clause  (a).  The  justices 
were  also  wrong  in  refusing  to  amend  the  notice  and  to  adjourn  the 
hearing.  Section  8  contains  an  express  power  of  amendment,  and  the 
last  two  lines  of  subsection  (i)  of  that  section  empower  the  justices  to 
'*  adjourn  the  hearing  and  direct  any  further  notices  to  be  given." 

Maemerran^  K.C,^  and  C,  A.  M,  Barlow  for  the  respondents.  There 
was  no  power  to  amend  the  notice  of  objection.     The  jurisdiction  of 
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the  justices  only  exists  with  regard  to  the  notice  given,  and  to  allow 
Oany  V.  B«xhill  such  an  amendment  as  is  suggested  in  this  case  would  be  tantamount 
Oorporatioii.  to  allowing  a  fresh  objection  to  be  taken  out  of  time.  The  objection 
taken  will  not  let  in  evidence  that  the  street  is  in  whole  or  in  pait  a 
highway  repairable  by  the  inhabitants  at  large.  Clause  {a)  of  section  7 
is  intended  to  deal  with  a  state  of  facts  entirely  different  from  those 
contemplated  by  subsection  (b).  It  is  to  meet  the  case  where  the 
contention  is  that  the  alleged  street  is  not  a  street  at  all,  as,  for 
instance,  in  Wakt  v.  Sheffield  Corporation  (1883)  12  Q.  B.  D.  142; 
S.C.  nam,  Reg,  v.  Sheffield  {Recorder)  53  L.  J.  M.  C.  i.  If  the 
objection  be  that  the  alleged  street  is  a  highway  repairable  by  the 
inhabitants  at  large  it  must  be  specifically  raised  under  subsection  ip) ; 
for  it  is  the  clear  intention  of  the  Act  that  the  local  authority  are  to  be 
informed  of  the  precise  case  they  have  to  meet,  and  be  prepared 
accordingly. 

Lord  Alverstone  C.J.  I  do  not  quite  understand  why  the  view 
expressed  against  the  admissibility  of  this  evidence  was  insisted  on.  I 
have  no  desire  to  hold  that  there  is  no  power  to  amend  the  notice  of 
objection.  Should  it  be  necessary  to  give  judgment  on  that  point,  we 
might  find  it  necessary  to  hear  further  argument ;  but  it  must  not  be 
thought  that  we  are,  at  present,  prepared  to  hold  that  justices  hearing 
objections  of  this  nature  cannot,  in  a  case  where  they  may  consider  it 
desirable,  and  subject  to  any  question  as  to  costs,  adjourn  a  case  so 
that  a  further  notice  may  be  given.  But  that  is  a  question  upon  which 
we  do  not,  at  the  present  moment,  give  any  decision.  It  seems  to  me 
that  this  evidence  was  admissible  upon  the  notice  which  was  given. 
Section  7  admits  of  notice  being  given  :  "  (a)  That  an  alleged  street  or 
part  of  a  street  is  not  or  does  not  form  part  of  a  street  within  the 
meaning  of  this  Act ;  (b)  That  a  street  or  part  of  a  street  is  (in  whole 
or  in  part)  a  highway  repairable  by  the  inhabitants  at  large."  The 
definition  of  street  is  given  in  section  5  as  follows :  "  The  expression 
'  street '  means  (unless  the  context  otherwise  requires)  a  street  as  defined 
by  the  Public  Health  Acts,  and  not  being  a  highway  repairable  by  the 
inhabitants  at  large."  Under  section  7  (a)  the  owner  may  give  a  notice 
traversing  all  the  allegations  of  fact  that  must  be  proved  to  show  that 
the  street  is  a  street  as  defined  by  the  Public  Heath  Acts,  and  is  not  a  high- 
\vay  repairable  by  the  inhabitants  at  large.  It  may  possibly  happen  that 
such  a  notice  would  put  other  matters  in  issue  \  but  I  cannot  under- 
stand why  it  should  be  thought  that  evidence  may  not  be  given  of  that 
which  would  prevent  a  street  coming  within  the  definition  of  "  street 
in  section  5.  It  seems  to  me  it  would  be  quite  possible,  as  has  been 
pointed  out  by  Mr.  Macmorran,  that  if  it  were  necessary  to  raise  that 
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question  alone  it  could  be  done  under  clause  {d)  of  section  7.     I  think        ^^^^ 
myself  that  the  two  clauses  (a)  and  (d)  of  section  7  do  in  a  measure  Oarey  v.  Bexhill 
overlap,  at  any  rate  to  the  extent  that  a  street  may  be  said  not  to  be  a  Oorporation. 
street  within  the  Act  because  it  does  not  fulfil  the  condition  of  not 
being  a  highway  repairable  by  the  inhabitants  at  large.     I  do  not  think 
that  an  objector  under  clause  (a)  is  to  be  limited  to  disproving  the  first 
part  of  the  definition  in  section  5,  and  not  allowed  to  adduce  evidence 
to  show  that  the  alleged  street  does  not  comply  with  the  second  part  of 
the  definition       I   think   the  justices  were  wrong  in  excluding  the 
evidence  in  this  case,  and  that  they  ought  to  have  received  it.     There- 
fore, without  deciding  whether  or  not  the  justices  could  have  allowed 
the  appellant  to  amend  his  notice  and  adjourn  the  hearing,  we  are  of 
opinion  that  the  case  must  go  back  to  them  in  order  that  they  may 
receive  the  evidence,  and  if  any  further  point  arises  it  can  come  up 
before  us  again. 
Lawrance  and  Kennedy  JJ.  concurred. 

Appeal  allowed.     Cast  remitted. 

Solicitors  for  the  appellant — Lovell,  Son,  and  Pitfield,  for  E.   R. 
\Mllett,  Bexhill. 
Solicitor  for  the  respondents — F.  G.  Langham,  Hastings. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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1904.  KING'S    BENCH    DIVISION. 


t-cb,  5  LINZELL  I/.   FELIXSTOWE  AND  WALTON  URBAN  DISTRICT 

COUNCIL. 

Bye*lawB— Buildings— Exempted  biiUdlngs — Building  not  **  adapted 
to  be  used  ...  as  a  place  of  habitual  employment  fbp  any 
person  In  manufjaoture,  tpade,  op  business"— Stable  fop  bopsee 
used  In  business. 

A  stable  in  which  horses  belonging  to  a  builder  are  kept  and  in 
which  they  are  fed  and  groomed  is  not  a  building  "  adapted  to  be 
used  .  .  ,  as  a  place  of  habitual  employment  for  any  person  in  any 
manufacture^  trade^  or  business  "  within  the  meaning  of  a  clause  in 
the  model  form  exempting  from  building  bye-laws  any  building  whicJt 
shall  not  exceed  certain  dimensions^  and  shall  not,  inter  alia,  be 
"  constructed  or  adapted  to  be  used  either  wholly  or  partly  for  human 
habitation,  or  as  a  place  of  habitual  employment  for  any  person  in 
any  manufacture,  trade,  or  business,^*  and  shall  be  at  a  certain 
^distance  from  other  buildings  and  property.  Such  a  stable,  fulfilling 
the  necessary  conditions  as  to  dimensions,  &*c.,  is  therefore  exempt 
from  bye-laws  containing  the  exemption  in  question. 

Case  stated  by  justices  for  the  county  of  Suffolk  before  whom  the 
appellant  had  been  convicted  and  fined  for  a  breach  of  bye-laws  made 
by  the  respondent  council  with  respect  to  new  buildings  in  their 
district. 

The  appellant,  a  building  contractor,  had  been  summoned  to  answer 
an  information  laid  by  the  respondents*  clerk,  which  charged  that  he, 
on  February  17,  1903,  at  Felixstowe,  having  erected  a  new  building  in 
Orwell  Street  there,  unlawfully  did  not  cause  such  building  to  be  enclosed 
with  walls  of  good  bricks,  stone,  or  other  hard  and  incombustible 
materials  properly  bonded  and  solidly  put  together  as  provided  by 
bye-law  10  of  the  bye-laws  in  force  in  the  said  urban  district  with 
respect  to  new  streets  and  buildings,  but  did  cause  the  same  to  be 
enclosed  with  walls  of  timber  contrary  to  the  bye-law  and  to  the  form 
of  the  statute  in  that  case  made  and  provided. 

Bye-law  10  provided  that:  "Every  person  who  shall  erect  a  new 
building  shall  except  in  such  cases  as  are  hereinafter  specified  cause 
such  building  to  be  enclosed  with  walls  constructed  of  good  bricks, 
stone,  or  other  hard  and  incombustible  materials  properly  bonded  and 
solidly  put  together — (a)  with  good  mortar  compounded  of  good  lime 
and  clean  sharp  sand  or  other  suitable  material;  or  (p)  with  good 
cement;    or  {c)   \^nth  good   cement   mixed  with    clean   sharp  sand; 
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Provided  always — (a)  that  where  a  new  building  intended  for  use  as  a        JQO^ 
dwelling-house    shall   be  distant  not  less   than    fifteen  feet  from  any  linzell  v. 
adjoining  building  not  being  in  the  same  curtilage,  the  person  erecting  E^^T^^^n^iJjf 
such  new  building  may  construct  its  external  walls  of  timber  framing  District  Oouncil. 
and  in  accordance  with  the  following  regulations  ..." 

Bye-law  2,  clause  (/),  exempted  from  the  bye-laws  "any  building 
which  shall  not  exceed  in  height  thirty  feet  as  measured  from  the 
footinp  of  the  walls,  and  shall  not  exceed  in  extent  125,000  cubic  feet 
and  shall  not  be  a  public  building,  and  shall  not  be  constructed  or 
adapted  to  be  used  either  wholly  or  partly  for  human  habitation,  or  as 
a  place  of  habitual  employment  for  any  person  in  any  manufacture, 
trade,  or  business,  and  shall  be  distant  at  least  eight  feet  from  the 
nearest  street,  and  at  least  thirty  feet  from  the  nearest  building  and 
from  the  boundary  of  any  adjoining  land  or  premises." 

At  the  hearing  of  the  information  the  following  facts  were  admitted 
or  proved  in  evidence  : — 

{a)  The  building  in  question  which  was  erected  in  timber  and  roofed 
in  wood  was  divided  by  partitions  which  did  not  extend  above  the 
eaves  of  the  roof.  That  one  end  was  used  as  a  cement  store  and  raw 
goods  store,  that  the  middle  portion  was  used  as  a  timber  store,  and  that 
the  other  end  was  a  stable  and  so  used. 

(b)  The  building  did  not  exceed  20  feet  in  height,  and  the  cubic 
extent  was  less  than  125,000  cubic  feet. 

(c)  It  was  not  a  public  building,  nor  constructed  to  be  used  wholly 
or  partly  for  human  habitation. 

(d)  For  the  respondents  it  was  admitted  that  no  part  of  the  building 
excepting  the  stable  was  adapted  to  be  used  for  habitual  employment 
in  any  manufacture,  trade,  or  business. 

(e)  It  was  admitted  that  the  stables  constituted  the  infringement. 
The  appellant  contended  that  the  building  upon  the  aforesaid  facts 

was  exempted  under  the  bye-laws. 

The  respondents  contended  that  the  building  was  constructed  or 
adapted  to  be  used  as  a  place  of  habitual  employment  for  any  person 
in  any  manufacture,  trade,  or  business,  and  that  therefore  it  was  not 
aempted. 

The  justices  were  of  opinion  that  the  building  was  not  exempted 
under  the  bye-laws. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
conviction  was  right  and  ought  to  be  affirmed. 

In  the  course  of  his  evidence  for  the  prosecution  before  the  justices 
the  surveyor  to  the  respondent  council  said :  "  I  do  not  think  any  part 
of  the  building  except  the  stables  is  adapted  to  be  used  for  habitual 
employment  in  any  manufacture,  trade,  or  business.     The  horses  being 

c  c 
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^^Q^  employed  by  Linzell  in  his  trade  constitute  in  my  opinion  habitual 

Liiuell  V.  employment.     If  the  stable  were  done  away  with  the  objection  would 

^SSnU^lSSi*  end.     If  the  stable  had  not  been  put  up  the  committee  would  not  have 

District  OoandL  objected." 

Ashton  for  the  appellant.  This  stable  is  not  a  place  of  habitual 
employment  of  persons  in  any  trade  ;  it  is  a  stable  in  which  a  building 
contractor  puts  his  horses  when  not  at  work.  The  respondents- 
surveyor  urged  that  this  use  of  the  horses  by  the  appellant  constituted 
an  habitual  employment  of  the  man  who  fed  and  groomed  them.  To 
uphold  such  a  contention  would  be  to  stretch  the  bye-law  too  far.  This 
is  not  a  public  building  or  place  of  habitual  employment  and  is  exempt 
from  the  operation  of  the  bye-laws. 

R.  Cunningham  Glen  for  the  respondents.  This  is  purely  a  question 
of  fact  for  the  justices,  and  the  appellant  is  hit  by  bye-law  lo  as  a 
person  erecting  a  new  building  which  the  bye-law  requires  to  be  made 
of  stone,  brick,  or  other  incombustible  material.  The  bye-laws  are 
made  under  section  157  of  the  Public  Health  Act,  1875,  for  the 
prevention  of  fire  and  for  the  provision  of  drainage.  A  stable  is  a 
class  of  building  to  which  drainage  r^ulations  are  singularly  applicable. 
Again  this  is  a  place  in  which  there  must  be  an  habitual  employment 
of  the  person  who  attends  to  the  horses.  It  has  been  erected  for  the 
purpose  of  the  builder's  business  and  is  used  wholly  in  connection  with 
that  business,  and  is  the  habitual  place  of  employment  of  his  man  who 
attends  to  the  horses. 

Ashton  replied. 

Lord  Alverstone  C.J.  This  case  seems  to  be  a  striking  instance 
of  the  absolute  necessity  of  using  some  discretion  and  common  sense 
in  drafting  bye-laws.  I  sympathise  very  much,  if  I  may  be  allowed  to 
say  so,  with  Mr.  Glen's  contention.  I  think  it  is  ridiculous  that  stables 
should  be  exempt  from  drainage.  It  is  most  desirable  that  stables 
should  be  subjected  to  drainage,  but  in  the  name  of  all  that  is  common 
sense  why  cannot  the  framers  of  the  bye-laws  say  stables  if  they  mean 
stables. 

When  we  look  at  the  framing  of  this  bye-law  it  does  not  tend  to 
assist  the  builder  or  anybody  else  to  know  what  they  may  do.  Bye- 
law  10  begins  by  including  every  building.  So  far  there  is  no 
difficulty.  Then  there  are  a  long  series  of  exemptions  in  bye-law  2^ 
which  precedes  bye-law  10,  and  clause  (/)  exempts  any  building  which 
shall  not  exceed  30  feet  in  height  and  does  not  contain  more  than 
125,000  cubic  feet  and  which  complies  with  certain  conditions. 

The  building  in  question  consists  of  one  structure  in  timber,  roofed 
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in  wood  and  divided  by  partitions.     One  end  is  used  as  a  cement  store,        tso^ 
the  middle  portion  as  a  timber  store,  and  the  other  end  as  a  stable.     It  Lumll  v. 
is  admitted  by  the  respondents  that  no  part  of  the  building  except  the  S^SJ^^Ji?!!* 
stable  is  adapted  to  be  used  for  the  habitual  employment  of  a  person  Distriot  OonnGiL 
in  a  manufacture,  trade,  or  business. 

I  think  the  magistrates  have  stated  this  case,  not  as  a  finding  on  the 
fects,  but  they  have  stated  the  facts  as  regards  the  building,  and  ask  us 
whether  these  facts  are  within  the  words  of  the  bye-law.  It  seems  to 
me  that  this  stable  is  not,  within  the  words  of  the  bye-law,  a  place  for 
the  "  habitual  employment  of  any  person  in  a  manufacture,  trade,  or 
business,"  because  the  horses  in  it  are  groomed  and  kept  by  a  horse- 
keeper  who  is  employed  by  the  builder. 

I  must  say,  if  this  building  is  exempt,  as  it  is  under  the  portion  of 
the  bye-law  relating  to  height  and  extent,  then  if  it  is  to  be  brought  in 
again  by  the  later  words  of  the  bye-law,  those  words  ought  to  be  more 
reasonably  clear  than  '*  adapted  to  be  used  ...  as  a  place  of  habitual 
employment  for  any  person  in  any  manufacture,  trade,  or  business."  It 
cannot  be  that  because  a  man  grooms  a  horse  that  that  is  a  trade  or 
business.  The  words  are  meant,  in  my  opinion,  to  refer  to  persons  who 
are  employed  in  manufactories  or  in  trade  or  business  in  the  nature 
of  carrying  on  the  trade  which  is  the  trade  of  the  person  whose  building 
it  is.  While  I  agree  that  it  is  desirable  that  there  should  be  bye-laws 
which  should  include  the  drainage  of  stables,  I  think  this  bye-law  is 
not  sufficient  to  make  this  building,  which  is  not  30  feet  high,  come 
within  it.     I  think,  therefore,  the  appeal  must  be  allowed. 

Wills  J.  I  agree. 

Kennedy  }.  I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellant — Field,  Roscoe,  &  Co. 

Solicitors  for  the  respondents — Baker  and  Lees,  for  F.  B.  Jennings, 
FeUxstowe. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3uMcature* 

1908.  COURT   OP  APPEAL. 


/tt*yi7,2o,24.  MOORE  u,  TODD. 

streets  —  Private  street  works  —  Covenant  to  maintain  road  until 
**  taken  to  **  by  looal  authority— Recovery  of  expenses  of  private 
street  works  executed  by  local  authority— Public  Health  Act, 
1875  (88  Ac  89  Vict,  c  66X  s.  160-Publlo  Health  Acts  Amendment 
Act.  1880  (68  Ac  54  Vict,  c  69X  s.  4d. 

TAe  defendant  in  the  course  of  developing  certain  building  land 
in  the  year  \  888  formed  a  road  on  the  boundary  between  his  pro- 
perty and  land  of  the  plaintiffs  and  laid  a  sewer  under  it.  The 
plaintiff  contributed  towards  the  expense^  and  in  consideration  of 
such  contribution  the  defendant  covenanted  that  it  should  be  lawful 
for  the  plaintiff  and  his  tenants  to  use  the  roadway,  and  that  the 
plaintiff  should  not  be  under  any  liability  "  to  contribute  to  the 
maintenatue  or  repair  of  the  said  roadway  and  sewer  "  or  any  works 
connected  therewith,  but  that  the  same  should  be  solely  maintained  by 
the  defendant  ^^  until  tJu  same  should  be  taken  to  by  the  parish  or 
some  other  local  or  public  authority  ^ 

In  1900  the  local  authority  made  the  road  up  under  section  150 
of  the  Public  Health  Act,  1875,  at  the  expense  of  the  frontagers,  and 
afterwards  declared  it  a  highway  repairable  by  the  inhabitants  at 
large. 

Held,  that  the  plaintiff  was  not  entitled  under  the  covenant  to 
recover  from  the  defendant  the  share  of  the  expense  of  making  up  the 
road  apportioned  on  the  plaintiff  under  the  section,  as  the  work  done 
by  the  local  authority  was  not  mere  maintenance  and  repair. 

Decision  of  Bigham  J.  (i  L.  G.  R.  113)  reversed. 

Appeal  from  a  decision  of  Bigham  J.  (i  L.  G.  R.  113)  in  an  action 
tried  before  him  without  a  jury,  in  which  the  plaintiff  claimed  ;^io8 
under  a  covenant  in  a  deed,  and,  in  the  alternative,  the  like  sum  for 
damages  for  breach  of  the  said  covenant. 

In  the  latter  part  of  188 1  the  defendant,  the  Rev.  John  Wood  Todd, 
of  Forest  Hill,  Kent,  purchased  a  freehold  building  estate  at  Beckenham, 
of  about  80  acres,  between  which  and  land  belonging  to  the  plaintiff, 
John  Moore,  there  was  an  old  lane  known  as  the  Green  Lane,  leading 
from  the  Bromley  Road  to  Scott's  Lane. 

In  order  to  develop  the  defendant's  land  it  was  necessary  that  a  new 
and  wider  road  with  proper  drainage,  &c.,  should  be  made  in  the  place 
of  this  lane,  and  inasmuch  as  such  road  would  ultimately  be  for  the 
benefit  of  the  plaintiffs  land  as  well  as  that  of  the  defendant's,  it  was 
agreed  that  the  plaintiff  should  contribute  ;£'25o  towards  the  defen- 
dant's expenses,  which  amounted  to  a  far  greater  sum.     By  a  deed 
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dated  November  22,  1888,  and  made  between  the  plaintiff,  of  the  one  ^^^' 
part,  and  the  defendant,  of  the  other  part,  after  reciting  that  the  Mooro  v.  Todd, 
defendant,  being  desirous  of  developing  his  lands  for  building  purposes, 
had  recently  widened  the  roadway  between  his  and  the  plaintiffs  land 
by  throwing  part  of  his  own  land  into  the  same,  and  had  constructed  a 
sewer  or  main  drain  under  the  said  roadway,  and  had  metalled  and 
made  up  the  surface  of  the  said  roadway,  and  that  the  plaintiff  had 
agreed  to  contribute  ;£25o  towards  the  expenses  incurred  by  the 
defendant  in  executing  the  works  aforesaid  upon  condition  of  having 
such  grant  and  covenant  by  the  defendant  as  were  thereinafter  con- 
tained, it  was  witnessed  that  the  defendant  granted  and  covenanted 
with  the  plaintiff  that  it  should  be  lawful  for  the  plaintiff,  his  heirs  and 
assigns  and  his  and  their  tenants,  to  use  the  said  roadway,  and  the  said 
sewer  or  main  drain  under  the  said  roadway,  and  "that  the  said 
John  Moore,  his  heirs  or  assigns  or  his  or  their  tenants,  shall  not  be 
under  any  liability  to  contribute  to  the  « maintenance  or  repair  of  the 
said  roadway  and  sewer  or  main  drain  or  any  works  connected 
therewith,  but  that  on  the  contrary  the  same  and  every  part  thereof 
shall  be  wholly  and  solely  maintained  by  the  said  J.  W.  Todd, 
his  heirs,  executors,  administrators  or  assigns  unless  and  until 
the  same  shall  be  taken  to  by  the  parish  or  some  other  local  or  public 
authority." 

In  1900  houses  had  already  been  built  on  each  side  of  a  portion  of 
this  new  road,  then  named  "Oakwood  Avenue,"  beginning  at  the 
Bromley  Road  end,  and  at  the  instance  of  persons  occupying  these 
houses  the  Beckenham  Urban  District  Council,  who  had  adopted 
Part  III.  of  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54 
VicL  c.  59),  but  had  not  adopted  the  Private  Street  Works  Act,  1892 
(55  &  56  Vict  c.  57),  served  notices  upon  the  frontagers  on  June  9,  1900, 
to  sewer,  level,  metal,  pave,  kerb,  flag,  channel,  and  make  good  this 
portion  of  Oakwood  Avenue  under  section  150  of  the  Public  Health 
Act,  1875,  and  as  the  notice  was  not  complied  with  executed  the  work 
and  charged  the  frontagers  with  the  cost.  On  May  28,  1901,  after  the 
works  had  been  completed,  the  Council,  by  notice  under  section  41  of 
the  Public  Health  Acts  Amendment  Act,  1890,  declared  that  the 
portion  of  the  street  so  made  up  as  from  and  after  that  date  should  be 
a  highway  repairable  by  the  inhabitants  at  large. 

The  amounts  payable  by  the  respective  owners  in  respect  of  their 
frontages  were  in  due  course  apportioned,  and  the  plaintiff  ultimately 
paid  tiie  sum  of  ;;^io8,  which  he  sought  to  recover  in  the  present 
action.  He  claimed  that  in  breach  of  the  covenant  the  defendant  had 
neglected  to  maintain  the  roadway,  and  in  consequence  the  plaintiff  had 
been  compelled  by  the  local  authority  to  contribute  to  the  maintenance 
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^^0^  and  repair  of  the  road,  and  to  pay,  and,  on  5th  October,  did  pay,  ;^ioS 
Moon  V.  Todd,    in  respect  thereof. 

By  his  defence  the  defendant  admitted  the  deed,  but  denied  that  he 
had  neglected  to  do  any  of  the  matters  mentioned  in  the  statement  of 
claim,  or  that  he  had  in  any  way  broken  his  covenant.  He  pleaded 
that  the  claim  by  the  local  authority  was  in  respect  of  the  sum  appor- 
tioned as  the  plaintiff's  share  as  a  frontager  on  the  road  of  the  expense 
incurred  by  the  local  authority  after  they  had  taken  to  the  road  and 
sewer  or  main  drain  and  not  otherwise ;  and,  further,  whether  they  were 
taken  to  or  not,  that  such  sum  of  ;£io8  was  not  paid  to  the  local 
authority  for  maintenance  or  repair  of  the  road  within  the  meaning  of 
the  deed,  but  was  paid  to  it  in  respect  of  the  works  mentioned  in  the 
notice  given  by  the  authority  to  the  plaintiff  under  section  150  of  the 
Public  Health  Act,  1875. 

Bigham  J.  held  that  the  plaintiff  was  entitled  under  the  covenant  to 
recover  from  the  defendant  the  share  of  the  expense  of  making  up  the 
road  apportioned  on  the  plaintiff  under  the  last-mentioned  section. 
The  decision  of  Bigham  J.  is  reported  i  L.  G.  R.  113. 

The  defendant  appealed. 

C.  A.  Russell,  K,C,,  and  C.  C.  Scott  for  the  defendant.  The  Public 
Health  Act,  1875,  s.  150,  empowers  the  local  authority  to  call  upon 
owners  and  occupiers  to  sewer,  flag,  &c.,  but  the  question  here  is  what 
liability  the  defendant  took  upon  himself.  His  liability  did  not  extend 
to  the  making  up  of  the  road  :  Lister  v.  Lane,  1893,  2  Q.  B.  212  ;  62 
L.  J.  Q.  B.  583  ;  Wright  \,  Lawson  (1903)  19  Timts  L.  R.  203,  510. 
The  public  authority  would  not  take  over  this  road  unless  lighting,  as  well 
as  the  sewering  and  paving,  were  done,  but  there  can  clearly  be  no 
obligation  on  the  defendant  to  pay  for  lighting.  The  defendant  cannot 
be  called  upon  to  bear  the  cost  of  transforming  the  road  altogether. 
He  is  only  liable  for  maintenance  and  repair. 

Bankes,  K,C.,  and  Colam  for  the  respondent.  The  road  is  not  taken 
over  by  merely  giving  notice  to  the  frontagers,  but  by  the  public 
authority  declaring  it  repairable  by  the  inhabitants  at  large  under  the 
Public  Health  Acts  Amendment  Act,  i8qo,  s.  41.  The  burden  of  the 
covenant  by  the  defendant  continues  until  the  road  is  taken  over  by  the 
public  authority  :  Attorney- GentreU  \,  Bidder  (i 881)  47  J.  P.  263.  The 
defendant's  covenant  means  that  he  must  maintain  the  road  from  time 
to  time  until  it  is  actually  taken  over.  The  covenant  covers  all  the 
works  which  were  done  here. 

[Vaughan  Williams  L.J.  referred  to  "  Glen  on  Highways "  (2nd 
ed.),  p.  299.] 

C  A,  Russell,  K.  C,  in  reply.     The  covenant  was  never  intended  to 
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enable  the  plaintiff  to  get  rid  of  his  liability  under  the  Public  Health        ^^Q^ 
Acts.  Moore  v.  Todd. 

Cur.  adv,  vult. 

Vaughan  Williams  LJ.  The  question  here  is  what  is  the  object  and 
meaning  of  the  covenant  I  think  it  appears  to  be  ver>'  clear  from  the 
latter  part  of  the  covenant  that  the  road  was  to  be  wholly  and  solely 
maiDtained  by  the  defendant  until  it  should  be  taken  over  by  the  local 
authority.  The  question  really  is  whether  the  defendant  is  liable  to 
indemnify  the  plaintiff  against  the  sum  which  the  plaintiff  has  been 
called  upon  to  pay  by  reason  of  the  local  authority  exercising  their 
rights  of  paving,  sewering,  &c.,  under  the  Public  Health  Act,  1875.  ^ 
confess  for  my  own  part  that  I  do  not  think  the  answer  to  that  question 
is  perfectly  plain.  I  think  there  is  a  good  deal  to  be  said  for  the 
conclusion  at  which  Mr.  Justice  Bigham  arrived.  Really  his  decision 
was  based  upon  the  word  "  contribute  "  followed  by  the  words  "  unless 
and  until  the  same " — that  is,  the  road — "  shall  be  taken  to  by  the 
parish  or  some  other  local  or  public  authority."  The  learned  judge 
thought  that  these  words  pointed  to  a  liability  for  the  works  which  had 
been  required  by  the  local  authority.  Though  I  think  there  is  a  great 
deal  to  be  said  for  that  view,  I  am  not  satisfied  that  it  is  correct.  I 
think  the  word  "  contribute  "  may  properly  be  limited  to  contributions 
for  maintenance  and  repairs  which  from  time  to  time  become  necessary 
for  the  roadway  which  had  been  made  up  by  the  defendant,  and  to 
the  expense  of  which  the  plaintiff  had  contributed.  As  both  my 
learned  brethren  take  that  view  very  strongly,  and  I  agree  with  it,  I 
think  that  this  appeal  should  be  allowed. 

RoMER  L.J.  The  sole  question  before  us  is  the  construction  of  this 
deed,  and  I  agree  with  the  conclusion  of  Lord  Justice  Vaughan 
Williams.  It  is  to  my  mind  reasonably  clear  that  the  defendant  was 
not  bound  to  alter  or  improve  the  road,  but  only  to  repair  and 
maintain  it  as  he  had  made  it  up.  I  have  looked  to  see  what  it  was 
that  the  local  authority  required  to  be  done  for  making  up  the  road. 
They  did  not  require  mere  works  of  repair  and  maintenance  of  the 
existing  road,  and  I  cannot  see  anything  which  would  come  under  the 
head  of  maintenance  or  repair.  What  is  required  was  in  substance  and 
in  fact  works  of  alteration  and  improvement.  It  appears  to  me  that 
the  plaintiff  has  failed  to  establish  any  liability  on  the  part  of  the 
defendant.  I  do  not  think  any  ambiguity  is  introduced  by  the  use  of 
the  word  "  contribute."  It  seems  to  me  the  natural  word  to  use  to 
express  the  liability  of  the  plaintiff.  The  defendant  had  made  up  the 
road  for  the  benefit  of  himself  and  the  plaintiff,  and  the  plaintiff  had 
been  asked  to   contribute   towards   the  cost.      It  might  have  been 
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^^Q^        thought  that    unless    something  was  said  the  plaintiff  would  have 
Moore  v,  Todd,    continued  h'able  to  contribute. 

Stirling  L.  J.  I  am  of  the  same  opinion,  though  I  have  not  arrived 
at  this  conclusion  without  some  hesitation,  as  Mr.  Justice  Bigham  took 
an  opposite  view.  My  view  agrees  with  that  expressed  by  my  learned 
brethren.  The  question  turns  on  the  construction  of  the  defendant's 
covenant.  The  deed  deals  with  an  existing  roadway  over  which  the 
plaintiff  has  an  easement.  We  must  consider  what  the  position  of  a 
person  who  has  an  easement  of  this  kind  granted  to  him  would  be  in 
the  absence  of  express  stipulation.  Incident  to  that  easement  is  a 
right  to  go  on  and  repair,  &c.  Prima  facie  he  would  have  to  keep  the 
road  in  repair  if  he  wished  to  enjoy  his  right  of  passage,  and  the 
question  would  be  whether  the  general  law  applied  in  this  case.  The 
object  of  the  covenant  was  to  show  how  the  liability  to  repair  and 
maintain  was  to  be  borne  in  the  circumstances  of  this  case.  The  result, 
putting  it  shortly,  was  that  the  liability  was  thrown  on  the  defendant, 
and  he  was  bound  to  keep  the  existing  road  in  repair.  The  powers 
under  section  150  of  the  Public  Health  Act,  1875,  extend  to  matters 
which  the  plaintiff  could  not  require  the  defendant  to  do;  and  the 
local  authority  have  required  works  to  be  executed  for  which  the 
defendant  was  not  liable.  It  seems  to  me  that  in  these  circumstances 
it  would  really  impose  on  the  defendant  a  larger  burden  than  would  be 
imposed  by  the  deed  if  fairly  construed,  if  the  decision  of  Mr.  Justice 
Bigham  should  be  upheld. 

Appeal  allowed. 

Solicitors  for  the  appellant — Badham  and  Cousins. 

Solicitors  for  the  respondent — F.  C.  Matthews  &  Co. 
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Ibiab  Court  of  3u0ticc* 

KING'S    BENCH    DIVISION.  too*. 

HILL  u.  PANNIFER  AND  OTHERS.  ^^^'  4- 

Pdop  rate— Reoovepy—DlBtpesB— Costs  of  levy— Distpess  (Costs)  Act, 
1817  (67  Oeo.  III.  o.  08>^lsti>ess  (Costs)  Act.  1827  (7  &  8  Geo.  IV. 
0.  17)-Dlsti>ess  fop  Rates  Act,  1840  (12  Vict,  c  14)  s.  1. 

TA^  Distress  for  Rates  Act,  1849,  4v  authorising,  in  connection 
with  the  levy  of  distress  fir  poor  rates  and  certain  other  rates,  the 
levy  of  the  reasonable  charges  of  taking,  keeping,  and  selling  the 
distress,  has  removed,  as  regards  these  rates,  the  limitations  imposed 
on  such  charges,  where  the  amount  due  does  not  exceed  ;£^2o,  by 
the  Distress  {Costs)  Acts,  1817  and  1827. 

Case  stated  by  justices  for  the  county  of  Suffolk,  as  follows  : — 

On  September  24th,  1903,  a  complaint  was  heard  before  the  petty 
sessional  court  at  Hadleigh,  wherein  the  appellant,  Robert  William 
HiH  alleged  that  the  respondents  or  some  of  them,  having  sold  or 
caused  to  be  sold  certain  goods  of  the  appellant,  to  satisfy  a  poor  rate 
for  the  parish  of  Bildeston,  in  the  county  of  Suffolk,  and  certain  costs 
and  chaiges,  levied  by  distress  upon  the  goods,  on  or  about  July  28th, 
1903,  levied  and  received  from  the  appellant,  and  retained  and  took 
from  the  produce  of  such  goods  sold,  greater  costs  and  charges  than 
are  mentioned  and  set  down  in  the  schedule  to  the  Distress  (Costs) 
Act,  181 7  (57  Geo.  in.  c.  93),  to  wit,  a  charge  of  14s.  for  the  expenses 
of  an  "auctioneer,"  contrary  to  the  provisions  of  that  statute  and  of  the 
Distress  (Costs)  Act,  1827  (7  &  8  Geo.  IV.  c  17),  and  the  Distress 
for  Rates  Act,  1849  (12  Vict.  c.  14). 

Upon  the  hearing  of  the  complaint  it  was  proved  that  the  respondent 
Robert  Pannifer,  was  assistant  overseer,  and  the  other  respondents, 
Gumsey  and  Shipp,  overseers  of  the  poor  for  the  parish  of  Bildeston. 

On  July  2nd,  1903,  Pannifer  obtained  from  two  justices  a  warrant  of 
distress  against  the  appellant,  directing  him  to  make  distress  of  the 
goods  of  the  appellant,  and  to  sell  the  same,  if  within  the  space  of  five 
days  after  making  the  distress,  the  sum  of  ;^i  then  due  and  owing  from 
the  appellant  in  respect  of  poor  rate,  and  the  further  sum  of  5s.  id.  the 
costs  of  obtaining  the  warrant,  were  not  duly  paid  by  the  appellant. 

Pannifer  made  distress  upon  the  goods  and  demanded  the  payment 
of  the  amount  set  out 

On  July  13th,  the  appellant  paid  the  amount  claimed,  except  is.  01 
the  amount  due  in  respect  of  poor  rate,  and  that  sum  he  declined  to 
pay. 
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^^^  On  July  28th,  1903,  Pannifer  sold  the  appellant's  goods  to  satisfy  the 

Hill  V,  Pannifer  unpaid  balance  of  the  rate,  and  after  the  sale  he  gave  the  respondent  a 
and  Others.  statutory  notice  of  costs  and  charges  as  required  by  the  Distress  (Costs) 
Act,  1817. 

The  sum  realised  by  the  sale  was  ;£i  5  s.  from  which  the  respondents 
took  and  retained,  in  addition  to  the  sum  of  is.  for  the  rate,  the 
following  costs  and  charges  : — T^vy  3s. ;  taking,  keeping,  and  use  of 
room,  &c.,  6s.  3d. ;  auctioneer  14s. ;  and  paid  the  balance  of  gd.  to  the 
appellant. 

The  sum  of  14s.  was  one-third  of  a  fee  of  two  guineas  paid  by  the 
respondent  to  an  auctioneer  in  respect  of  the  sale  at  one  time  of  the 
goods  of  the  appellant,  and  of  two  other  ratepayers  against  whom 
distress  warrants  had  been  granted. 

In  these  matters  Pannifer  acted  under  the  authority  of  the  other 
respondents. 

It  was  contended  before  the  justices  by  the  appellant  that  the  costs 
and  charges  to  which  the  respondents  were  entitled  were  limited  by  the 
Distress  (Costs)  Act,  181 7,  as  applied  to  the  levy  of  a  distress  in  respect 
of  poor  rates  by  the  Distress  (Costs)  Act,  1827,  and  that  the  charge  of 
14s.  for  the  auctioneer's  fee  was  an  excessive  and  illegal  charge. 

The  appellant  further  contended  that  the  Distress  for  Kates  Act, 
1849,  did  not  entitle  the  respondents  to  reimburse  themselves  by 
appropriating  any  higher  or  other  costs  or  charges  than  those  which 
were  authorised  by  the  Distress  (Costs)  Act,  181 7,  as  applied  to 
proceedings  for  the  recovery  of  poor  rates. 

On  behalf  of  the  respondents  it  was  contended  that  the  words  of  the 
Distress  for  Rates  Act,  1849,  s.  1,  and  the  express  provisions  of  the 
warrant  of  distress,  which  cited  those  words,  entitled  them  (notwith- 
standing the  earlier  provisions  of  the  Distress  (Costs)  Act,  18 17,  and 
the  Distress  (Costs)  Act,  1827),  to  deduct  and  retain  from  the  proceeds 
of  the  sale  of  the  appellant's  goods,  costs  and  charges — to  wit,  in  the 
words  of  the  Act  '*  the  reasonable  charges  of  selling  " — in  excess  of  and 
other  than  those  specified  in  the  schedule  to  the  Distress  (Costs)  Act, 
181 7,  and  that  the  last-mentioned  statute  must  be  considered  to  be 
pro  tanto  revoked  and  amended. 

The  justices  were  of  opinion  that  the  respondents'  contention  was 
right,  and  found  that  the  charge  of  14s.  was  a  reasonable  and 
proper  charge,  and  one  that  by  law  could  properly  be  niade  in  the 
circumstances  of  the  case,  and  therefore  they  dismissed  the  complaint 
with  costs,  but  stated  this  case  for  the  opinion  of  the  Court  on  the 
question  of  law  raised  by  the  proceedings. 

The  Distress  (Costs)  Act,  181 7  (57  Geo.  111.  c.  93),  contains  the 
following  provisions : — 
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Secuon  i.  No  person  wliaisoever  making  any  distress  for  rent,  where  the  sum         1904. 
denanded  and  due  shall  not  exceed  the  sum  of  twenty  pounds  for  and  in  respect  of  ~      p^  .- 
sach  rent,  nor  any  person  whatsoever  employed  in   any  manner  in  making  such  ^^  Others, 
dtsdess  ....  shall  have,  take,  or  receive  out  of  the  produce  of  the  goods  or  chattels 
<fistruned  upon  and  sold,  or  from  the  tenant  distrained  on,  or  from  the  landlord,  or 
Snm  any  other  person  whatsoever,  any  other  or  more  costs  and  charges  for  and  in 
respect  of  such  distress  ....  than  such  as  are  fixed  and  set  forth  in  the  schedule 
hereanto  annexed  .... 

Section  2.  If  any  person  or  persons  whatsoever  shall  in  any  manner  levy,  take,  or 
receive  from  any  person  or  persons  whatsoever,  or  retain  or  take  from  the  produce  ot 
tny  goods  sold  for  the  payment  of  such  rent,  any  other  or  greater  costs  and  charges 
tion  are  mentioned  and  set  down  in  the  said  schedule  ....  it  shall  be  lawful  for 
the  party  or  parties  aggrieved  by  such  practices  to  apply  to  any  one  justice  of  the 
peace  ....  for  the  redress  of  his,  her,  or  their  grievance  ....  and  if  it  shall 
appear  to  such  justice  that  the  person  or  persons  complained  of  shall  have  levied, 
tikeD,  received,  or  had  other  and  greater  costs  and  charges  than  are  mentioned  or 
raed  in  the  schedule  hereunto  annexed  ....  such  justice  shall  order  and  adjudge 
treble  the  amount  of  the  moneys  so  unlawfully  taken,  to  be  paid  by  the  person  or 
peisons  so  having  acted  to  the  party  or  parties  who  shall  thus  have  preferred  his,  her, 
or  their  complaint  thereof,  together  with  full  costs. 


Schedule  of  the  Limitatiofi  of  Costs  and  Charges  on  Distresses  for  small  refits. 

£    s.  d. 

Levying  distress 030 

Man  in  ]x>ssession,  per  day         026 

Appraisement,  whether  by  one  broker  or  more,  sixpence  in 

the  pound  on  the  value  of  the  goods. 
Stamp  the  lawful  amount  thereof. 

All  expenses  of  advertisements,  if  any  such     o  10    o 

Catal<^ties,   sale  and   commission,  and  delivery    of  goods, 

one  shilling  in  the  pound  on  the  net  produce  of  the  sale. 

The  Distress  (Costs)  Act,  1827  (7  &  8  Geo.  IV.  c.  17),  provides  as 
follows : — 

All  the  rules,  regulations,  clauses,  provisions,  penalties,  matters,  and  things  in 
die  said  Act  [The  Distress  (Costs)  Act,  181 7]  contained  shall  extend  and  be  con- 
straed  U>  extend,  and  shall  be  applied  and  put  in  execution,  so  far  as  the  same  are 
applicable  and  capable  of  being  put  in  execution,  with  respect  to  any  distress  or  levy 
which  shall  be  made  for  any  land  tax,  assessed  taxes,  poor's  rates,  church  rates, 
tithes,  highways  rates,  sewer  rates,  or  any  other  rates,  taxes,  impositions,  or  assess- 
ments whatever,  in  all  cases  where  the  sum  demanded  and  due  for  or  in  respect  of 
such  laxes,  rates,  tithes,  assessments,  or  impositions  shall  not  exceed  the  sum  of 
twenty  pounds  ....  and  that  such  costs  and  charges,  and  no  other,  shall  be 
taken  and  payable  as  the  costs  and  charges  of  the  levy  and  disposition  of  such 
i&tresses  .... 

The  Distress  for  Rates  Act,  1849  ('^  Vict,  c,  14),  provides  as 
follows : — 

Section  i.  It  shall  be  lawful  hereafter  for  all  justices  of  the  peace,  if  in  their  discre- 
tion they  shall  so  think  fit,  in  any  warrant  of  distress  they  shall  make  and  issue  for 
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1®^^  the  levying  of  any  sum  or  sums  to  which  any  person  or  persons  is  or  are  now  or  may  hcre- 
Hill  71  ftuinifAr  ^^^^  ^  rated  or  assessed  in  or  by  any  rate  or  assessment  for  the  relief  of  the  poor  or  for 
and  Otiiers.  ^^^  highways  in  England  or  Wales,  or  in  or  by  any  other  rate  or  assessment  which  by 

law  now  or  hereafter  is  or  shall  be  directed  to  be  enforced  or  recovered  in  the  same 
manner  as  a  poor  rate,  or  in  any  warrant  for  the  levying  of  any  arrears  of  the  same, 
to  order  that  a  sum,  such  as  they  may  deem  reasonable,  for  the  costs  and  expenses 
which  such  overseers  or  surveyors,  or  the  persons  applying  for  such  warrant,  shall 
have  incurred  in  obtaining  the  same,  shall  also  be  levied  of  the  goods  and  chattels  of 
the  person  or  persons  against  whom  such  warrant  shall  be  granted,  together  with  the 
reasonable  charges  of  the  taking,  keeping,  and  selling  of  the  said  distress. 

Section  8.  The  forms  in  the  schedule  to  this  Act  contained,  or  forms  to  the  same  or 
the  like  effect,  shall  be  deemed  good,  valid,  and  sufficient  in  law. 

SCHEDULE. 

•  *••*«  • 

[C.  I.] 
IVarrani  of  Distress  against  one  Ratepayer. 
Whereas  ....  These  are  therefore  to  command  you,  in  Her  Majesty's  name, 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B.  ;    and  if  within 
the   space  of  {Jtvel  days  after  the  making  of  such  distress  the  said  sum,  and  the 
sum  of  for  the  costs  incurred  by  the  said  [churchwardens  and  overseers  or 

surveyors]  in  obtaining  this  warrant,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods 
and  chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  such  sale  you 
retain  the  said  sums  of  and  rendering  the  overplus,  on  demand,  to 

the  said  A.  B.,  the  reasonable  charges  of  taking,  keeping,  and  selling  the  said 
distress  being  first  deducted  .... 

Robson^  K,C.,  Bodkin,  and  Bruce  Williamson  for  the  appellant. 
The  main  question  in  this  case  is  whether  the  provisions  of  the  Distress 
(Costs)  Acts,  1817  and  1827,  limiting  the  charges  that  can  be  made  in 
connection  with  the  levy  of  distress  for  rent  or  for  rates  or  taxes,  where 
the  amount  due  does  not  exceed  ;^2o,  have  been  impliedly  repealed, 
as  regards  poor  rate,  by  the  Distress  for  Rates  Act,  1849.  I^  is  sub- 
mitted that  they  have  not  been  so  repealed. 

The  Act  of  1849,  after  a  preamble  reciting  that  provision  has 
been  made  for  the  recovery  of  poor  rate  and  highway  rate  by  distress 
and  sale,  but  that  no  provision  is  made  for  levying  the  costs  of  the 
overseers  or  highway  surveyors  in  the  recovery  of  such  rates,  proceeds 
by  section  i  to  empower  the  justices  in  any  distress  warrant  for  the  levy 
of  these  rates,  or  of  any  other  rate  recoverable  in  like  manner,  to 
order  that  a  sum  for  the  costs  of  obtaining  the  warrant  shall  also  be 
levied  "  together  with  the  reasonable  charges  of  the  taking,  keeping,  and 
selling  of  the  said  distress.''  It  is  upon  these  last  words  of  the  section 
that  the  respondents  rely.  But  it  is  submitted  that  they  have  not  the 
effect  of  removing  the  limitations  imposed  by  the  Acts  of  181 7  and 
1827.     That  they  were  not  intended  to  have  this  repealing  effect  is,  it 
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is  submitted,  abundantly  clear  for  more  than  one  reason.  In  the  first  t90^ 
place,  at  the  time  when  the  Act  of  1849  ^^  passed  there  was  power  to  Hill  v,  Pannifer 
levy  the  charges,  not  by  virtue  of  any  specific  statutory  provision,  but  ^^  ^^•"• 
by  virtue  of  the  power  to  levy  the  rate  itself,  which,  as  had  been  held, 
induded  power  to  levy  enough  to  cover  such  charges:  Moyse  v. 
Cocksedge  (1748)  Willes  636.  The  preamble  to  the  Act  of  1849,  there- 
fore, in  reciting  that  there  was  no  provision  for  the  levy  of  the  costs 
incurred  by  the  overseers,  was  referring  to  the  costs  pi  obtaining  the 
warrant  only.  That  there  was  no  power  to  give  the  overseers  the 
costs  of  obtaining  the  warrant  was  true.  There  had  previously 
apparently  been  power  to  give  such  costs  under  an  Act  of  1778 
{18  Geo.  III.  c.  19).  But  the  provisions  of  that  Act  as  to  giving 
costs  on  summary  proceedings  had  been  wholly  repealed  by  the 
Summary  Jurisdiction  Act,  1848,  and,  though  replaced  for  most 
purposes  by  the  provisions  of  that  Act,  had  not  been  replaced  with 
reference  to  proceedings  for  the  recovery  of  poor  rate.  Accordingly 
the  object  of  section  i  of  the  Act  of  1849,  as  shown  by  the  preamble, 
was  to  enable  the  costs  of  obtaining  the  warrant  to  be  levied,  which 
could  not  be  done  as  the  law  stood.  There  is  nothing  to  suggest 
an  intention  to  amplify  the  existing  power  of  levying  the  costs  of 
taking,  keeping,  and  selling  the  distress.  The  words  referring  to  these 
costs  were,  it  is  submitted,  inserted,  ex  majore  cauteld^  and  were  intended 
to  refer  to  the  existing  power  to  levy  such  costs.  They  should  be  read 
as  meaning  either  reasonable  charges  within  the  statutory  maximum, 
or  possibly  as  meaning  the  statutory  charges. 

Again,  it  is  clear  that  the  provisions  of  the  Acts  of  181 7  and  1827 
were  left  in  force  as  regards  distress  for  rent  and  distress  for  taxes  and 
for  certain  rates  not  coming  within  the  purview  of  the  Act  of 
1849,  and  it  is  impossible  to  suppose  that  it  was  intended  to  remove 
the  limitations  imposed  by  the  earlier  Acts  with  reference  to  certain 
rates  and  taxes  and  leave  them  in  existence  as  to  others. 

It  is  very  important  that  there  should  be  a  limitation  on  these 
charges  in  the  case  of  distress  for  poor  rate,  and  that  there  should  be 
a  summary  remedy  if  improper  charges  are  made,  inasmuch  as  distress 
for  poor  rate  is  very  generally  levied  on  persons  with  very  small  means 
who  are  greatly  in  need  of  protection. 

Further,  in  any  case  the  charges  in  the  present  case  were  not 
reasonable.  A  charge  of  24s.  on  a  levy  of  is.  is  manifestly  unreason- 
able: Ex  parte  Arnison  (1868)  L.  R.  3  Ex.  56  ;  37  L.  J.  Ex.  57. 

Al  Stetoart  and  Nolan  for  the  respondents.  It  is  submitted  that  the 
provisions  of  the  Act  of  1849  are  so  inconsistent  with  those  of  the  Acts 
of  1817  and  1827  that  the  later  Act  must  be  taken  to  have  repealed 
the  earlier  Acts  pro  tanto.     Had  it  been  intended  to  preserve  their 
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^^Q^        eflfect  as  regards  the  poor  rate,  it  would  have  been  extremely  easy  for 

Hill  V,  Pannifer  the  Legislature  to  have  said  so.     The  argument  for  the  appellant  is  in 

and  Others.        substance  that  all  the  Act  of  1849  was  intended  to  do  was  to  re-enact 

the  statute  of  1778  as  r^ards  poor  rates.     But  the  language  of  the  Act 

is  not  at  all  the  language  that  would  have  been  appropriate  for  that 

purpose. 

[They  referred  to  Lumsden  v.  Burnett^  1898,  2  Q.  B.  177  ;    67  L.  J. 
Q.  B.  661.] 

Robson^  K.Cy  in  reply. 

Lord  Alverstone  C.J.  In  my  opinion  this  appeal  fails.  For  the 
purposes  of  this  proceeding  we  have  here  to  construe  section  i  of  the 
Distress  for  Rates  Act,  1 849,  and  the  other  sections  of  that  Act  and  the 
schedules.  The  preamble  of  the  Act  is  as  follows  : — "  Whereas  provision 
is  already  made  by  law  for  the  recovery  of  the  sum  or  sums  at  which 
any  person  is  rated  or  assessed  to  the  relief  of  the  poor,  or  is  rated  or 
assessed  in  any  rate  for  the  highways,  in  England  or  Wales,  by  distress 
and  sale  of  his  goods  and  chattels,  and  in  default  of  such  distress  by  com- 
mitment to  prison  until  the  same  shall  be  paid  ;  but  no  provision  is 
made  for  levying  the  costs  and  expenses  incurred  by  the  overseers  of 
the  poor  or  the  surveyors  of  the  highways  in  the  recovery  of  the  same 
respectively."  If  it  be  a  just  criticism  to^y  that  that  is  not  an  accurate 
recital  because  it  ought  merely  to  have  referred  to  the  costs  of  the  ! 
obtaining  of  the  warrant,  to  my  mind  that  does  not  affect  the  true  i 
construction  of  the  enacting  words.  Of  course  the  preamble  ought  to  % 
be  looked  at  for  the  purpose  of  finding  a  guide  to  any  construction 
which  is  doubtful,  or  of  deciding  between  two  constructions  which  may  be  j 
put  upon  the  words.  But  it  seems  to  me,  even  if  Mr.  Robson  is  right,  J 
there  is  a  clear  enactment  that  ''  it  shall  be  lawful  hereafter  for  all 
justices  of  the  peace,  if  in  their  discretion  they  shall  so  think  fit,  in  any 
warrant  of  distress  they  shall  make  and  issue  for  the  levying  of  any  sum 
or  sums  to  which  any  person  or  persons  is  or  are  now  or  may  hereafter 
be  rated  or  assessed  in  or  by  any  rate  or  assessment  for  the  relief  of  the 
poor  or  for  the  highways  in  England  or  Wales,  or  in  or  by  any  other 
rate  or  assessment  which  by  law  now  or  hereafter  is  or  shall  be  directed 
to  be  enforced  or  recovered  in  the  same  manner  as  a  poor  rate,  or  in 
any  warrant  for  the  levying  of  any  arrears  of  the  same,  to  order  that  a 
sum,  such  as  they  may  deem  reasonable,  for  the  costs  and  expenses 
which  such  overseers  or  surveyors,  or  the  persons  applying  for  such 
w^rant,  shall  have  incurred  in  obtaining  the  same,  shall  also  be  levied 
of  the  goods  and  chattels  of  the  person  or  persons  against  whom  such 
warrant  shall  be  granted " — that  deals  with  the  particular  point  which 
Mr.  Robson  said  had  been  left  unprovided  for  by  the  existing  enact- 
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mcnts— "  together  with  the  reasonable  charges  of  the  taking,  keeping, 

and  selling  of  the  said  distress/'  Hill  v.  P&zmifor 

Then  the  statutory  form  of  the  warrant  of  distress  again  contains  the  *°*  ^^•™' 
TOids  "  together  with  the  reasonable  charges  of  taking  and  keeping  the 
sud  distress,"  and  directs  that  if  they  shall  not  be  paid  then  the  goods 
and  chattels  are  to  be  sold,  rendering  the  overplus  on  demand,  "  the 
reasonable  charges  of  taking,  keeping,  and  selling  the  said  distress  being 
first  deducted."  Mr.  Robson  says  that  the  earlier  statute,  the  Distress 
(Costs)  Act,  1817,  is  still  in  force  as  extended  to  poor  rate  by  the 
Distress  (Costs)  Act,  1827.  The  Act  of  1827  extended  the  Act  of  1817 
to  "  land  tax,  assessed  taxes,  poor's  rates,  church  rates,  tithes,  highways 
rates,  sewer  rates,  or  any  other  rates,  taxes,  impositions,  or  assessments 
whatever."  .  Therefore  it  may  be  regarded  as  a  general  statute.  Having 
leg^  to  the  existence  of  that  Act,  Mr.  Robson  suggests  that  the 
provisions  of  the  Act  of  1849,  as  to  the  costs  of  distress  mean  one  of  two 
things;  either  they  mean  reasonable  charges  within  the  statutory 
maximum,  or  else  they  mean  statutory  charges. 

I  think  it  would  require  much  clearer  words  than  there  are  in  this 
statute,  and  much  clearer  expression  of  an  indication  that  the  old 
statutory  maximum  was  to  be  applied,  to  enable  us  to  put  that  construc- 
tion on  the  Act  It  seems  to  me  we  must  either  find  words  which  state 
diat  the  charges  are  limited  or  are  provided  by  law  as  now  existing,  or 
are  to  be  charges  not  exceeding  those  that  are  already  provided  in 
respect  of  the  levying  of  distress  by  virtue  of  these  statutes.  I  cannot 
he^  feeling  that  the  Act  of  1849  is  a  special  statute  with  regard  to  poor 
rates.  It  is  a  statute  that  is  enacted  in  reference  to  poor  rates,  and  I 
am  well  imagine  that  the  Legislature,  in  dealing  with  poor  rates,  meant 
tog;ive  the  overseers,  subject  to  the  charge  being  reasonable,  a  protection 
against  the  costs  and  charges  they  had  to  pay.  I  am  satisfied  that  this 
construction  has  not  been  put  upon  the  charges  which  have  been 
albwed  to  be  levied  under  warrants  for  poor  rates,  and  I  can  find  no 
trace  of  any  authority  which  says  that  with  regard  to  the  Distress  for 
Rates  Act,  1849,  the  maximum  scale  in  the  Distress  (Costs)  Act, 
1S17,  was  intended  to  apply.  I  think  the  language  of  the  statute  is  too 
strong  for  us.  I  think  that  the  statute  did  mean  to  say  that  the  overseers 
of  the  poor  should  be  entitled  to  have  their  reasonable  charges  for 
keeping,  levying,  and  selling  goods.  The  magistrates  have  found  the 
cfaaige  of  14s.  is  a  reasonable  charge,  and  I  think  that  this  was  in 
accordance  with  the  statute  providing  that  the  overseers  should  have 
their  reasonable  charges.  Therefore,  I  think,  this  appeal  should  not  be 
aUowed. 

Kennedy  J.  On  the  whole,  though  I  confess  not  without  very  great 
doubt,  I  think  the  view  my  Ix>rd  has  taken  is  the  preferable  one.     It  is 
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^^^^  not  very  easy,  I  think,  in  many  cases  where  there  is  no  direct  reference 
Hill  V.  Paimifer  in  any  shape  or  form  in  a  later  Act  to  an  earlier  Act,  to  say  whether  die 
and  (Hhers.  proper  inference  is  that  the  later  Act  has  overruled  the  earlier  Act,  and 
abolished  it  in  so  far  as  its  directions  or  enactments  are  concemed,  or 
whether  we  ought  not  to  find  some  way  in  which  both  statutes  can  be 
applied  to  a  certain  extent,  the  one  merely  being  treated  as  modifying 
the  other. 

The  argument  which,  I  confess,  seems  to  me  an  argument  of  consider- 
able power  which  Mr.  Robson  has  used  in  this  case  is  this  : — That  whfle 
this  last  Act — the  Distress  for  Rates  Act,  1849 — ^provides  that  tbe 
magistrates  may  make  an  order  for  a  distress  that  shall  include  the 
reasonable  charges  of  taking,  keeping,  and  selling  the  chattels,  yet  that 
ought  to  be  read  with  the  Acts  of  1817  and  1827,  which  certainly  have 
never  been  specifically  repealed,  and  which,  in  cases  of  distress  for  poor 
rate  among  other  things,  have  enacted  that  those  charges  of  taking  and 
keeping  shall  not  exceed  a  certain  sum.  It  is  suggested  that  the  fair 
construction  of  the  later  Act  is  that  the  charges  are  to  be  reasonable, 
but  not  to  exceed  those  which  by  the  two  earlier  Acts  have  been  thought 
by  the  Legislature  to  be  sufficient ;  that  the  later  Act  means  reasonable 
within  these  statutory  limits,  which  are  imposed  by  unrepealed  Acts  of 
Parliament  It  is  true  that  even  the  later  of  these  Acts  is  now  an  old 
Act,  and  that  costs  and  charges  will  vary,  but  on  the  other  hand  it  docs 
seem  to  me  that  there  is  a  good  deal  at  any  rate  to  be  said  in  favour  of 
the  view  that  when  Parliament  passes  a  later  Act  without  reference  to 
an  earlier  Act,  and  that  earlier  Act  is  one  which  has  been  in  force  for  a 
long  time  and  is  therefore  well-known,  one  should  try  to  construe  the  two 
consistently,  if  possible.  Another,  and  it  seems  to  me  a. still  weightier 
argument  was  this :  The  poor  rate  affects  a  number  of  people  not  of  great 
means  with  regard  to  whom  Parliament  has  long  ago,  as  these  earlier 
statutes  show,  given  protection  in  the  form  of  a  limitation  of  costs. 
Apparently  the  procedure  for  questioning  the  reasonableness  of  the 
charges  has  disappeared  so  far  as  the  magistrates  are  concerned,  if  the 
view  of  the  respondents  be  right.  So  far  as  I  can  see,  and  so  far  ^  the 
argument  has  called  our  attention  to  the  sections,  the  right  of  a  person 
who  had  unreasonable  charges  attempted  to  be  forced  on  him  in  the 
levying,  would  be  by  bringing  an  action  to  recover  money  which  had 
been^obtained  by  a  sort  of  duress.  In  other  words,  he  would  be  driven 
to  the  ordinary  courts  instead  of  having  the  speedier  and  cheaper 
method^of  going  before  the  magistrates  by  such  a  summons  as  was  taken 
out  in  the  present  case. 

I  think,  however,  on  the  whole  that  we  ought  to  face  the  conclusion 
that  the  Legislature  has  done  two  things  which  are  inconsistent  It 
would  have  been  very  easy  in  the  later  Act,  if  it  was  intended  to  retain 


Digitized  by 


Google 


KB.  king's    BEIJCH    DIVISION.  389 

the  old  and  well-known  maximum,  to  have  used  such  words  as  "  the        ^^^^ 

reasonable  charges  of  taking,  keeping,  and   selling  the  distress,    not  Hill  v.  Pannifer 

exceeding  those  at  present  by  law  allowed."     That  has  not  been  said  ;  *°*  Others. 

therefore  on  the  whole,  although  I  think  there  is  a  good  deal  to  be  said 

for  the  other  contention,  as  regards  the  protection  of  those  upon  whom 

these  distresses  are  made,  which  seems  to  me  a  serious  matter,  I  think 

the  case  is  strong  enough  to  allow  me  to  say,  since  Parliament  ha$  chosen 

in  the  later  Act  to  use  the  words  "  reasonable  charges  "  without  reference 

to  the  past,  or  the  existing  limitation,  that  inferentially  the  earlier  sections 

so  far  as  poor  rate  is  concerned  have  been  repealed. 

Channell  J.  I  agree.  I  think  the  only  question  we  have  to 
consider  is  whether  the  words  of  the  operative  part  of  the  Distress  for 
Rates  Act,  1849,  ^^  inconsistent  with  the  continued  existence  of  a 
statutory  limit  on  the  charges  for  these  distresses  which  had  previously 
eidsted.  To  me  it  seems  the  words  are  inconsistent.  It  is  inconsistent 
with  there  being  a  limit  by  way  of  maximum  on  the  charges  to  be  made 
to  say  that  the  person  levying  is  to  have  his  reasonable  costs — the  present 
case  shows  it.  These  are  costs  which  do  exceed  that  maximum  limit, 
and  which  are  found  to  be  in  fact  reasonable.  It  seems  to  me,  therefore, 
that  the  second  statute  is  necessarily  inconsistent  with  the  continued 
ejostence,  not  of  the  other  statute  as  a  whole,  but  of  the  other  statute  as 
applicable  to  poor  rate. 

Appeal  dismissed. 

Solicitors  for  the  appellant — Lloyd  George  &  Co.  for  Birkett,  Ridley, 
and  Francis,  Ipswich. 
Solicitors  for  the  respondents — Salmon  and  Son,  Bury  St.  Edmunds. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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1>iflb  Court  of  Justice- 

1908-4.  CHANCBRY    DIVISION. 

A/a7^.  25,  26.  KNIOHT  u.  ISLE  OF  WIGHT  ELECTRIC  LIGHT  AND  POWER 

27.28.  COMPANY,  LIMITED. 

^^'  Nulsanoe-Nolae—Vlbpatlon— Smell— Bleotpio    LUrhtlnff    'UTopkB-Gon- 

yan.  20.  stpuotlon    of   'UToplui—Natupal    and    opdlnapy    enjoyment   of 

ppopepty— Injunotlon. 

TAe  proprietress  of  a  private  school  for  young  ladies  complained 
of  nuisance  by  noise,  vibration,  and  smell  arising  from  the  adjoining 
works  of  a  company  supplying  electric  lighting  by  arrangement  with 
a  municipal  corporation  which  had  obtained  a  Provisional  Order 
confirmed  by  Act  of  Parliament,  She  commenced  proceedings  befm 
the  defendants^  works  were  completed,  and  in  the  interval  between  the 
date  of  the  writ  and  the  trial  of  the  action  the  defendants  so  improved 
the  construction  and  management  of  their  machinery  as  to  reduce  the 
causes  of  the  alleged  nuisance. 

Held — (i)  that  the  acts  complained  of  had  frequency  been  such  as, 
having  regard  to  the  circumstances  and  surroundings  of  the  defendant^ 
property,  were  in  excels  of  the  natural  and  ordinary  course  of 
enjoyment  of  that  property  ;  and  (2)  that  such  €u:ts  had  up  to  the  trial 
materially  interfered  with  the  ordinary  comfort  of  existence  of  tk 
plaintiff  and  her  household,  so  that  the  plaintiff  was  entitled  to  an 
injunttion. 

Witness  action. 

The  plaintiff,  Miss  Knight,  was  the  lessee  for  the  residue  of  a  term 
of  21  years  from  Michaelmas,  1900,  at  a  rent  of  ;^25o  of  a  house 
known  as  St.  Boniface  College,  with  garden  and  grounds,  in  the  borough 
of  Ryde,  and  she  carried  on  there  a  high-class  boarding  school  for 
young  ladies. 

In  1899  the  Corporation  of  Ryde  obtained  a  Provisional  Order  under 
the  Electric  Lighting  Acts  authorising  them  in  the  usual  way  to  supply 
electrical  energy  for  public  and  private  purposes  within  the  area  of  the 
borough.  By  clause  69  of  that  Order  it  was  provided  that  nothing  in 
the  Order  should  exonerate  the  undertakers  from  any  indictment,  action, 
or  other  proceedings  for  nuisance  in  the  event  of  any  nuisance  being 
caused  or  permitted  by  them.  This  Order  was  duly  confirmed  by  Act 
of  Parliament.  The  Corporation  after^-ards  entered  into  arrangements 
with  the  defendants  for  the  erection,  maintaining,  and  working  of  a 
generating  station  within  the  borough.  In  pursuance  of  such  arrange- 
ments the  defendants,  in  the  early  part  of  1903,  acquired,  as  a  site  for 
the  purpose  of  the  proposed  works,  a  piece  of  land  adjoining  the  garden 
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of  the  plaintiffs  house,  and  lying  to  the  east  thereof,  and  proceeded  to       i908-4». 
erect  thereon  the  requisite  engines,  dynamos,  and  other  machinery.  Knight  v. 
The  engines  were  driven  by  gas  produced  upon  the  premises  by  a  system  ^l^T^K 
of  the  character  known  as  the  Dowson  process,  for  one  of  the  terms  and  Power 
under  which  the  defendants  held  the  site  precluded  them  from  erecting  {^9^^"^- 
any  tall  chimney  shaft  thereon.     The  plaintiffs  house  was  upon  a  higher 
level  than  the  defendants'  generating  station,  and  there  were  no  inter- 
vening buildings.     The  plaintiffs  house  was  about  90  yards  distant  from 
the  generating  station  buildings 

The  immediate  neighbourhood  was  inhabited  partly  by  private 
residents  in  good  class  houses  and  partly  by  an  artisan  population.  A 
railway  station  was  situated  at  a  distance  of  300  yards  from  the  plaintiff  s 
house,  and  in  the  street  on  which  was  the  entrance  gateway  to  the 
defendants'  works  were  a  wheelwright's  yard  and  the  premises  of  a 
corn  merchant,  who  frequently  worked  a  small  and  ill-regulated  gas 
engine  for  his  cutting  machines. 

The  defendants'  works  were  opened  on  October  i,  1903,  and  from 
that  date,  if  not  before,  they  had  supplied  the  energy  for  production  of 
electric  light  to  customers.  It  was  hoped  by  the  defendants  and  the 
Corporation,  and  it  was  to  be  expected,  that  the  demand  for  this  supply 
would  constantly  and  greatly  increase,  and  that  consequently  from  time 
to  time  considerable  additions  and  extensions  would  have  to  be  made 
to  the  plant  and  machinery  then  installed.  Before  the  formal  opening 
of  the  works,  the  manufacture  of  gas  for  working  the  engines  and  the 
machinery  generally  had  been  in  operation,  and  in  particular  on  one 
occasion,  in  September,  for  a  period  of  90  hours,  the  engine  and 
dynamos  were  working  without  any  intermission. 

The  plaintiff  first  complained  on  the  1 7th  September,  1903,  of  various 
annoyances  to  the  inmates  of  her  establishment  by  noise,  vibration  and 
offensive  smells  or  vapours  produced  by  the  operation  of  the  defendants* 
works,  and  in  particular  alleged  that  the  teaching  work  of  herself  and 
her  assistant  mistresses  was  interfered  with  and  that  some  pupils  and 
other  inmates  of  the  house  had  suffered  in  health  from  the  same  causes. 
On  the  19th  September,  the  defendants'  engineer  wrote  regretting  the 
annoyance  and  saying  that  *'  the  plant  has  only  been  running  for  a  few 
days  and  several  alterations  have  yet  to  be  made.  When  these  are  done 
we  are  sure  that  your  clients  will  have  no  cause  for  complaint."  The 
plaintiff's  solicitor  on  Saturday,  26th  September,  again  wrote  from  Ryde 
threatening  proceedings  and  requesting  an  "  immediate  undertaking  to 
abate  the  nuisances."  This  letter  was  addressed  to  the  defendants  in 
London,  and  on  Tuesday,  the  29th  September,  the  defendants 
acknowledged  it,  and  in  a  letter  addressed  to  the  plaintiO's  solicitor  at 
Ryde,  said  they   **  would   take  immediate  steps  to  have  this  matter 
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looked  into,  and  everything  shall  be  done  to  abate  any  nuisance  which 
may  be  found  to  exist."  On  the  same  day  the  writ  was  issued  in  London 
claiming  an  injunction  and  damages. 

The  trial  of  the  action  lasted  several  days  after  the  25th  November, 
and  a  large  body  of  evidence  was  called,  the  residents  in  the  vicinity  of 
the  defendants'  works  expressing  different  views  of  the  several  alleged 
causes  of  nuisance.  Evidence  was  also  adduced  on  behalf  of  the 
defendants  to  show  that  during  the  months  of  October  and  November 
successful  experiments  had  been  made  to  improve  the  running  of 
the  machinery,  to  reduce  the  hum  of  the  dynamos  and  to  prevent  the 
smell  which  had  at  first  existed.  After  the  medical  evidence,  the 
plaintiff  abandoned  the  complaint  as  to  a  particular  affection  of  the 
mouths  of  some  pupils  having  been  caused  by  the  defendants'  works. 


Hughes,  K,C,  {Manning  with  him),  for  the  plaintiff,  opened  the  facts 
of  the  case. 

Younger,  K.C.,  and  Waggett  for  the  defendants.  The  plaintiff  has 
not  proved  a  case  for  an  injunction.  There  is  no  proof  of  injury  to 
her  property,  structural  or  otherwise,  to  bring  the  case  within  the  law 
as  propounded  by  Lord  Westbury  and  Lord  Cranworth  in  St.  Helen's 
Smelting  Co.  v.  Tipping  (1865)  11  H.  L.  C.  642,  650 ;  35  L.  J.  Q.  B. 
66.  And  in  any  case  the  Court  will  weigh  most  carefully  the  evidence 
of  prepossessed  listeners  and  discriminate  between  mental  impressions 
and  solid  facts  :  Gaunt  w.  Fynney  (1872)  L.  R.  8  Ch.  8,  13;  42  L.  J. 
Ch.  122.  Moreover,  in  a  case  of  what  under  ordinary  circumstances 
would  be  a  nuisance,  but  is  in  fact  only  of  a  temporary  character  owing 
to  the  incompleteness  of  the  structure,  that  which  would  be  a  nuisance 
if  continued  but  is  shown  to  be  temporary  will  not  be  restrained  by  an 
injunction  :  A.-G.  v.  Sheffield  Gas  Company  (1853),  3  De.  G.  M.  &  G. 
304,  320,  340;  22  L.  J.  Ch.  811  ;  and  Harrison  v.  Southwark  and 
Vauxhall  Water  Company,  1891,  2  Ch.  409  ;  60  L.  J.  Ch.  630.  The 
circumstances  here  are  more  allied  to  construction  than  to  user,  and  all 
the  judgments  in  Shelfer  v.  City  of  London  Electric  Lighting  Co.,  1895, 
I  Ch.  287,  310,  313 ;  64  L.  J.  Ch.  216,  decided  that  section  10  of  the 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  which  bestows  upon 
undertakers  general  powers  under  their  licence  or  Provisional  Order, 
applies  to  construction  and  not  to  user ;  and  by  section  32  of  that  Act 
"  works  "  is  made  to  include  "  machinery."  And,  quite  apart  from 
construction,  the  Court  will  not  interfere  by  injunction  where  the  cause 
of  the  complaint  is  accidental :  Cooke  v.  Forbes  (1867)  L.  R.  5  Eq. 
166  ;  37  L.  J.  Ch.  178,  or  where  it  is  temporary  or  occasional:  A,'G. 
V.Preston  Corporation  (iZs)(i),  13  T.  L.  R.  14;  A.-G.  v.  Camhridge 
Consumers'  Gas  Company  (1868),  L.  R.  4  Ch.  71,  81  ;  38  L  J.  Ch.  94. 
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In  the  present  case  the  plaintiff  commenced  proceedings  prematurely      1908-4^. 
by  issuing  the  writ  before  the  defendants  had  supplied  a  single  unit  of  Knight  v. 
electricity,  and  that  on    the  very    day  (29th    September)   when  the  ^«^.  Wight 
defendants  had  written  on  the  receipt  of  a  letter  asking  for  an  under-  ^^  Poww 
taking  that  they   would   take   immediate    steps    to    abate   what   was  Oompany, 
complained  of.     The  evidence  shows  that  even  if  at  the  commencement 
from  5th  September  to  2nd  October  there  may  have  been,  owing  to 
want  of  completion,  occurrences  that  would   otherwise  amount  to  a 
nuisance  even  to  the  plaintiff,  yet  (i)  they  were  never  so  serious  as  the 
plaintiff  in  her  mental  prepossession  has  suggested,  and  (2)  they  were 
incidental  to  the  completion  of  works  which  when  completed  are  not  in 
themselves  a  nuisance  and  which  in  the  twentieth  century  must  be 
permitted  in  a  town. 

Hughes^  K,  C,  in  reply.  It  is  true  that  these  are  questions  of  "  give 
and  take,"  and  every  occupier  of  property  must  put  up  to  a  certain 
extent  with  the  inconvenience  caused  in  the  ordinary  and  reasonable 
enjoyment  of  property  :  see  per  Fry  J.  in  Fritz  v,  Hobson  (j88o),  14 
Ch.  D.  54a,  556;  49  L.  J.  Ch.  321  ;  Bamford  v.  Tumley  (1862),  3 
B.  &S.  62;  31  L.  J.  Q.  B.  286;  and  Fleming  v.  Hislop  {\Z%t\  11 
App.  Cas.  686,  697.  But  annoyance  caused  by  the  unusual  use  of 
property  may  be  a  nuisance  where  like  annoyance  from  the  ordinary 
use  of  it  would  not  be:  Ball  v.  Ray  (1873)  L.  R.  8  Ch.  467.  The 
defence  that  the  nuisance  is  temporary  or  occasional  will  not  suffice, 
for  an  injunction  has  gone  to  restrain  a  circus  :  Inchbald  v.  Robinson 
(1869),  L.  R.  4  Ch.  388,  and  a  "merry-go-round":  Lamb  ton  v.  Mellish, 
L  R.  1894,  3  Ch.  163;  63  L.  J.  Ch.  929;  neither  does  "temporary* 
mean  "  not  continuing  for  ever,"  or  include  a  case  where  the 
complainant  can  have  no  knowledge  when  the  nuisance  will  be  abated. 
With  r^ard  to  *he  alleged  precipitancy  in  starting  the  action,  the 
defendants  would  make  no  admission  and  did  not  ask  for  time  without 
prejudice,  so  that  the  plaintiffs  legal  advisers  would  have  been 
culpably  negligent  in  advising  her  to  wait.  This  nuisance  is  especially 
serious  to  a  school,  and  the  plaintiff  is  entitled  to  an  injunction  and 
also  to  an  enquiry  as  to  damages. 

Cur.  adv.  vult. 

Jan.  20,  1904.  Joyce  J.,  after  stating  the  facts  of  the  case,  continued 
as  follows : — Having  regard  to  the  positive  testimony  of  the  plaintiff  and 
the  witnesses  called  by  her,  whose  veracity  and  substantial  accuracy 
there  is  no  reason  to  doubt,  and  to  the  acts  admitted  by  some  of  the 
defendants'  witnesses,  I  consider  it  to  have  been  sufficiently  proved 
before  me  that  at  various  times  during  the  month  of  September,  and  for 
not  inconsiderable  periods,  the  works  of  the  defendants  were  so  carried 
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on  as  by  noise,  offensive  smells,  and,  in  some  degree,  by  vibration  to 
occasion  a  serious  interference  with  the  ordinary  comfort  of  the  plaintiff 
and  the  inmates  of  her  house,  and  the  carrying  on  of  her  schooL  There 
was  some  ground  for  suspecting  that  these  annoyances,  or  some  of 
them,  were  injurious  to  the  health  of  some  of  the  ladies  in  the  plaintiff's 
house ;  but  I  do  not  consider  that  to  have  been  established.  Generally 
the  annoyances  actually  experienced  were  not,  in  my  opinion,  trivial  or 
of  a  kind  to  be  expected  from  any  ordinary  and  reasonable  use  by 
the  defendants  of  the  land  they  had  acquired.  Nor  were  they  by  any 
means  such  as  would  only  be  complained  of  by  unreasonable  or  over- 
fastidious  persons.  No  doubt  since  the  commencement  of  the  action 
the  defendants  have  by  the  adoption  of  various  expedients  known  to 
mechanical  engineers  and  men  of  science,  and  perhaps,  under  pressure  of 
these  proceedings,  by  exercise  of  special  care  in  the  management,  greatly 
diminished  the  intensity  and  frequency  of  the  annoyances  complained 
of.  The  engines  and  machinery  are  not  now  worked  later  than  1 1  p.m., 
as  they  were  at  one  time.  There  is  room  for  further  improvement  in 
the  works,  and  the  most  skilful  and  careful  management  will  always  be 
necessary  to  prevent  the  annoyance  complained  of  from  constantly 
recurring.  At  times  there  is  no  annoyance  to  complain  of.  Still,  at 
the  date  of  the  trial  such  annoyance  had  repeatedly  and  recently 
recurred.  Even  then  the  works  were  not  in  such  perfect  order,  if  that 
perfection  were  attainable,  as  to  remove  altogether  the  plaintifiPs  just 
grounds  of  complaiut.  In  my  opinion,  subject  to  a  question  to  be 
mentioned  presently,  the  plaintiff  had  ample  justification  for  the  insti- 
tution of  the  action,  and  I  hold  that  the  repeated  and  not  merely 
momentary  annoyances  occasioned  to  the  plaintiff*  by  the  defendants' 
works  amounted  to  an  actionable  nuisance,  unless  the  defendants  can 
make  out  that  they  were  in  point  of  law  justified  or  to  be  excused. 
The  defendants  contend  that  they  were  to  be  so  excused,  and  in 
support  of  that  contention  they  rely  upon  the  judgment  of  Vaughan 
Williams  J.  in  Harrison  v.  Southwark  and  Vauxhall  Water  Company^ 
1 89 1,  2  Ch.  409 ;  60  L.  J.  Ch.  630,  where  he  said  :  "  In  the  first  place 
it  seems  to  me  that,  if  the  defendants  had  without  statutory  authority 
simk  this  shaft  and  done  this  pumping  for  any  lawful  and  ordinary 
purpose  in  the  exercise  of  their  powers  as  private  owners  of  the  land, 
they  would  not  have  been  responsible  as  for  a  nuisance.  It  frequently 
happens  that  the  owners  or  occupiers  of  land  cause,  in  the  execution  of 
lawful  works  in  the  ordinary  user  of  land,  a  considerable  amount  of 
temporary  annoyance  to  their  neighbours,  but  they  are  not  necessarily 
on  that  account  held  to  be  guilty  of  causing  an  unlawful  nuisance.  The 
business  of  life  could  not  be  carried  on  if  it  were  so.  For  instance,  a 
man  who  pulls  down  his  house  for  the  purpose  of  building  a  new  one 
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no  doubt  causes  a  considerable  inconvenience  to  his  next-door  neigh-      i90a-4>. 
bours  during  the  process  of  demolition ;  but  he  is  not  responsible  as  for  Knight  v, 
a  nuisance  if  he  uses  all  reasonable  skill  and  care  to  avoid  annoyance  ^1^.  ^ij^* 
to  his  neighbour  by  the  works  of  demolition.     Nor  is  he  liable  to  an  ^^  Poww 
action,  even  though  the  noise  and  dust  and  the  consequent  annoyance  Oompany, 
be  such  as  would  constitute  a  nuisance,  if  the  same,  instead  of  being  " 

created  for  the  purpose  of  the  demolition  of  the  house,  had  been  created 
in  sheer  wantonness  or  in  the  execution  of  works  for  a  purpose  involving 
a  permanent  continuance  of  the  noise  and  dust.  For  the  law,  in 
judging  what  constitutes  a  nuisance,  does  take  into  consideration  both 
the  object  and  duration  of  that  which  is  said  to  constitute  the  nuisance." 
Now,  accepting  that  statement  of  the  law,  it  must  be  observed  that  the 
nuisance  or  annoyances  complained  of  in  the  present  case  did  not  arise 
from  acts  of  the  nature  referred  to  in  the  passage  which  I  have  read. 
The  plaintiff  submitted  to  any  inconvenience  that  arose  from  the  mere 
construction  of  the  defendants'  works.  What  she  complains  of  was 
what  she  has  suffered,  and  is  from  time  to  time  still  suffering,  from  the 
working  of  the  generating  station,  and  the  operations  carried  on,  and 
which  will  continue  to  be  carried  on,  there.  These  I  hold  to  be  not  an 
ordinary  use  of  the  defendants'  property,  or  in  any  sense  reasonable,  if 
serious  annoyance  is  thereby  occasioned  to  the  occupiers  of  the  adjoin- 
ing house  and  garden. 

Another  excuse  set  up  is  that  the  annoyances  were  only  temporary 
and  occasional.  The  judgment  of  Bramwell  J.,  in  the  leading  case  of 
Bamfardv.  Turnley  (1862)  3  B.  &  S.  62 ;  31  L.  J.  Q.  B.  286,  furnishes 
a  sufficient  answer  to  that.  The  defendants  do  not  allege,  nor  has  it 
been  shown,  that  their  works  could  not  have  been  established  and  set 
permanently  in  operation  without  occasioning  a  nuisance  if  the  necessary 
and  reasonable  precautions  had  been  carefully  taken  in  the  first 
instance.  Further,  what  is  complained  of  is  not  by  any  means  what 
happened  in  some  cases  that  have  been  referred  to,  where,  once  in  a 
way,  for  a  public  purpose,  there  was  a  breaking  up  of  a  portion  of  a 
road  for  some  two  or  three  days,  after  which  there  was  an  end  of  the 
matter.  Upon  the  whole,  I  hold  (i)  that  the  acts  complained  of  have 
from  time  to  time,  and  frequently,  been  such  as,  having  regard  to  the 
circumstances  and  surroundings  of  the  defendants'  property,  were  in 
excess  of  the  natural  and  ordinary  course  of  .enjoyment  of  that  property ; 
and  (2)  that  these  acts  had  up  to  the  trial  materially  interfered  with  the 
ordinary  comfort  of  existence  of  the  plaintiff  and  her  household.  Conse- 
quently there  must  be  an  injunction,  during  the  continuance  of  the 
plaintifiPs  lease,  to  restrain  the  defendant  company,  its  directors,  servants, 
and  agents  from  using  or  working,  or  causing  or  permitting  to  be  used 
or  worked,  in  or  upon  their  generating  station  and  other  works  adjacent 
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1908-4.      to  the  plaintifPs  garden,  any  engines,  dynamos,  or  other  machinery,  or 
Knight  V.  from  there  carrying  on  the  manufacture  of  gas  or  any  other  process,  in 

raiS^T'St  ^^^^  ^  manner  as  by  the  production  of  noise,  noxious  or  offensive 
and  Power  smells,  vibration,  or  otherwise  to  be  or  occasion  nuisance  or  injury  to 
Oomjony,  the  plaintiff  as  lessee  or  occupier  of  the  house,  garden,  and  premises 

comprised  in  her  lease.     There  will  also  be  an  inquiry  as  to  damages. 
Injunction  granted^  with  inquiry  as  to  damages. 
Solicitors  for  the  plaintiff— hedX^  and  Payne,  for  T.  Robinson,  Ryde. 
Solicitors  for  the  defendants — Clarkson,  Green  well,  &  Co. 
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CHANCERY    DIVISION.  ^908. 

GREAT  TORRINGTON  COMMONS  CONSERVATORS  u.  Auo.  3,  4. 

MOORE  STEVENS.  Nov.  10. 

Rlvep-Rl|NU>lan  ownep— Bed  of  stpeam— Island— Ownership  of  soli—  ^^i-  5- 
Ppesiunptton  of  **  medium  ilium  ,aqu80  **  -Rlvep  punnlnff  alon^r 


By  a  Commons  Act  certain  common  and  waste  lands  were  vested  in 
the  plaintiffs  freed  and  discharged  from  manorial  rights^  but  upon 
the  trusts  and  with  the  powers  declared  by  the  Act  for  the  benefit  of 
the  inhabitants  of  a  certain  borough.  The  lands  were  bounded  on  one 
side  by  a  river ^  and  the  Municipal  Corporation  Boundaries  Commission 
Report,  1 837*  showed  a  dotted  line  along  the  middle  of  the  river  as 
one  of  the  boundaries  of  the  borough.  At  the  locus  in  quo  of  this 
action,  the  river  flowed  round  a  considerable  island  probably  as  old  as 
the  banks  themselves.  The  plaintiffs  were  unable  to  show  a  doai- 
mentary  title  to  this  island,  and  it  was  not  proved  to  be  vested  in  any 
other  person. 

In  an  action  against  the  defendants^  the  owners  of  lands  on  the 
opposite  bank  of  the  river,  for  an  injunction  to  restrain  them  from 
taking  gravel  from  the  river-bed  at  a  spot  on  the  island  which  was  on 
the  plaintiffs^  side  of  a  line  drawn  down  the  middle  of  tJu  stream  and 
across  the  island,  but  was  not  on  the  plaintiffs^  side  of  a  line  drawn 
down  the  middle  of  the  arm  of  the  stream  flowing  on  their  side. 

Held,  that  the  plaintiff^  action  failed,  as  the  rule  that,  where  a 
stream  flows  between  two  manors  or  properties,  in  the  absence  of 
evidence  to  the  contrary,  the  boundary  is  to  be  taken  to  be  the  medium 
filum  aquae,  should  be  applied  where  there  is  an  island  by  drawing  a 
medium  filum  as  the  boundary  through  each  arm  of  the  stream. 

This  was  an  action  for  trespass  by  the  Great  Torrington  Commons 
Conservators  to  restrain  the  defendants  from  digging  gravel  or  soil  from 
the  moiety  of  the  bed  of  the  River  Torridge  abutting  upon  Great 
Torrington  Common,  in  the  county  of  Devon.  The  original  defendants 
were  J.  C.  Moore  Stevens  and  his  son  Colonel  R.  A.  Moore  Stevens ; 
daring  the  trial  of  the  action  the  first-named  defendant  died,  and  the 
proceedings  were  thereafter  continued  against  Colonel  Moore  Stevens 
alone. 

The  plaintiffs  were  a  corporation  incorporated  by  the  Great  Tor- 
rington Commons  Act,  1889  (52  &  53  Vict.  c.  clxvii.),  and  were  seised 
in  fee  simple  and  in  possession  under  that  Act  of  the  Torrington 
Common  and  waste  lands  lying  on  the  right  bank  of  the  River  Torridge, 
which  near  Torrington  flows  in  a  westerly  and  then  in  a  northerly 
direction.    At  a  point  below  a  railway-viaduct  bridge  built  in   1872^ 
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^®^        where  the  river  was  from  150  to  180  feet  wide,  was  an  island  about  a 
Gmt  Torrington  quarter  of  an  acre  in  extent,  its  middle  high  and  planted  with  trees, 
GommoDs  Oon-    while  its  banks  were  sometimes  submerged  according  to  the  level  of  the 
Moon  Stevens,    "ver.      At  the  date  of  the  trial  the  larger  stream  of  the  river  flowed  to 
the  west  of  the  island,  where  it  bounded  the  parish  of  Frithelstock,  but 
the  defendants  alleged  that  the  main  course  was  formerly  between  the 
island  and  the  common   to  the  east,  and   that  the  island  was  their 
property,  although  the  plaintiffs  or  their  licensees  by  depositing  in  the 
river  waste  and  rubbish  from  a  quarry  might  have  forced  the  stream  to 
the  west,  and  so  caused  the  defendants'  property  to  be  submerged  (x 
washed  away.    The  trespass  complained  of  was  on  a  spot  of  the  river-bed 
which  at  low  flood    of  the  river    was  exposed  between   the  south- 
east corner  of  the  island  and  the  bank  of  the  common,  which  there  rose 
steeply  above  it.      The  defendants  had  dug   and  carried  away  large 
quantities  of  gravel,  sand,  and  soil  from  this  place. 

The  question  at  the  trial  was  whether  the  plaintiffs  were  in  possession 
or  entitled  to  possession  of  the  /ocus  in  quo.  They  derived  their  title 
from  the  Great  Torrington  Commons  Act,  1889,  the  material  sections  of 
which  were  as  follows  : — 

The  Act  was  passed,  as  stated  in  its  title  and  preamble,  for  vesting 
the  Torrington  common  lands  in  a  body  of  conservators,  and  to  settle 
questions  between  the  commoners  and  the  owners  of  the  Rolle  estate, 
wlio  claimed  to  be  entitled  to  the  manor  of  Great  Torrington. 

By  section  23  the  hereditaments  specified  in  the  Fifth  Schedule  (whidi 
did  not  expressly  include  any  part  of  the  river-bed)  were  vested  in  the 
conservators,  freed  and  absolutely  discharged  from  all  manorial  rights  of 
the  owner  or  trustees  of  the  Rolle  estate  upon  the  trusts  and  for  the 
purposes  and  subject  to  the  provisions  in  the  Act  declared  and  contained 
concerning  the  commons. 

Section  26  declared  the  trusts  of  the  hereditaments  specified  in  the 
First  Schedule  to  the  Act  to  be  for  the  benefit  of  certain  poor  inhabitants 
of  Great  Torrington,  and  subject  thereto  for  such  purposes  for  the 
benefit  of  the  inhabitants  of  the  borough  of  Great  Torrington,  as  the 
conservators  should  from  time  to  time  determine,  subject,  however,  to  a 
proviso  that  the  conservators  should  always  reserve  to  the  inhabitants 
the  right  of  fishing  in  the  river  over  the  hereditaments  specified  in  the 
First  Schedule. 

Section  28  directed  the  conservators  to  preserve  and  resist  encroach- 
ment upon  or  appropriation  of  any  part  of  the  commons. 

Section  32  empowered  them  to  make  bye-laws  for  various  purposes, 
including  **  the  prevention  of  the  digging  or  taking  of  turf  sods  bog 
earth  gravel  clay  or  other  substances." 

Section  38  provided  that  "  nothing  in  this  Act  or  any  bye-law  of  the 
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conservators  shall  take  away  abridge  or  prejudicially  affect  any  right  of       toos, 
common  commonable  or  other  like  right  or  any  right  of  way  right  of  Oreat  Torriiigton 
sporting  or  other  right  in  over  or  affecting  the  commons  other  than  the  Comnwns  Oon- 
manorial  rights  of  or  claimed  by  the  owners  of  the  RoUe  estate  afifecting  Moor«  Steveio. 
the  same  and  the  inhabitants  of  the  said  borough  of  Great  Torrington 
shall  at  all  times  have  the  same  right  of  fishing  as  is  now  vested  in  or 
is  exercisable  by  the  owners  of  the  Rolle  estate  in  that  half  of  the  River 
Torridge  or  other  waters  which  will  adjoin  the  hereditaments  specified 
in  the  First  and  Fifth  Schedules  to  this  Act." 

The  premises  vested  in  the  plaintiffs  by  the  Act  were  not  expressed  to 
include  any  part  of  the  bed  of  the  river,  and  a  question  arose  as  to  the 
application  of  the  presumption  of  the  boundary  being  taken  to  be  the 
meitttm  filum  aqua  to  the  case  of  an  island  of  unproved  ownership 
di?iding  the  stream. 

The  defendants'  title-deeds  from  1858  did  not  show  any  title  to  the 
Thole  bed.  In  one  deed  of  1872  the  island  was  coloured  pink  as  part 
of  the  lands  conveyed,  but  even  then  was  excluded  from  the  parcels 
and  computed  acreage ;  in  subsequent  deeds  it  remained  uncoloured. 
It  was  in  evidence  that  the  grantor  of  1872  had  planted  the  island 
widi  trees  on  the  occasion  of  the  wedding  of  King  Edward  VII.,  then 
Prince  of  Wales ;  but  there  was  no  evidence  that  the  island  had  ever 
been  rated 

Evidence  was  adduced  by  the  plaintiffs  of  long  user  of  the  island  by 
the  commoners  in  cutting  brushwood,  in  grazing  their  cattle,  and  fishing 
from  the  island  and  washing  clothes  from  it.  Several  old  inhabitants 
declared  that  the  main  stream  of  the  river  had  always  been  on  the  west 
or  Frithelstock  side  of  the  island. 

The  plaintiffs  also  relied  upon  evidence  of  repute  in  the  map  annexed 
tolto  3  of  the  Municipal  Corporation  Boundaries  Commission  Report, 
JS37,  showing  the  western  boundary  of  the  borough  of  Great  Torring- 
ton marked  as  a  dotted  line  in  the  middle  of  the  river. 

In  the  course  of  the  argument,  which  occupied  several  days,  and  was 
more  than  once  re-opened,  the  defendants'  counsel  at  first  asked  for  a 
decision  on  the  Act  of  1889,  and  elected  to  call  no  evidence  ;  but,  later, 
evidence  was  adduced  as  to  the  diminution  and  change  of  the  stream 
b]r  reason  of  the  plaintiffs'  acts  above  referred  to,  and  also  as  to  acts  of 
exdosive  ownership  of  the  island — as,  for  example,  the  grazing  of  cattle 
and  cutting  of  weeds  by  a  miller  tenant  of  the  defendants'  adjoining 
property.  The  deposited  plan  of  the  Act  of  1889  showed  the  locus  in 
quo  to  lie  to  the  west  of  or  outside  the  dotted  line  there  said  to  represent 
the  "  municipal  boundary." 

Hughes^  K.Cy  and  Gurdon  for  the  plaintiffs.     The  Act  conveys  the 
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^^^^        common  lands  right  up  to  the  bank  of  the  river  to  the  plaintiffs,  who 

Great  Toirington  are  therefore  prim&  facie  entitled  to  the  bed  of  the  river  ad  medium 

^r"*^^  ^'   filum  aqua,  subject  to  the  presumption  being  rebutted:  Mickleikwait  v. 

Moore  Stevens.    Newlay  Bridge  Co,  (1886)  33  Ch.  D.  133.     Here  the  presumption  is 

supported  in  the  plaintiffs'  favour  by  section  38  of  the  Act,  which  saves 

the  fishing  rights  in  half  the  river  where  it  adjoins  the  common,  and 

also  by  the  defendants'  own  title-deeds  from  1858,  which  do  not  show 

any  title  to  the  whole  of  the  bed.     The  plaintiffs  are  entitled  to  an 

injunction  and  nominal  damages. 

Younger,  K.C,  and  T.  A,  Nash  for  the  defendants.  This  being  an 
action  for  trespass,  the  onus  of  proof  is  on  the  plaintiffs  to  show  that  in 
the  general  circumstances  of  the  case  the  locus  in  quo  is  their  property. 
If  this  onus  is  not  discharged,  the  defendants  must  succeed,  whether 
the  island  is  found  to  be  theirs  or  not.  On  the  construction  of  the  Acti 
which  governs  the  case,  no  part  of  the  river-bed  passed  under  it,  and  the 
municipal  boundary  of  Torrington  is  the  eastern  river  bank.  This  is 
like  an  Inclosure  Act,  and  therefore  the  ordinary  presumption  cannot 
apply :  Ecroyd  v.  Coulthard,  1898,  2  Ch.  358  ;  67  L.  J.  Ch.  458 ;  see 
also  S.C,  per  North  J.  in  1897,  2  Ch.  554 ;  66  L.  J.  Ch.  751.  Primh 
facie  an  inclosure  of  a  common  would  not  extend  to  a  river  adjoining  it, 
because  it  is  not  to  be  assumed  that  there  are  any  common  rights  over 
the  river.  The  true  construction  of  section  38  is  that  the  right  of 
fishing  is  to  adjoin  the  hereditaments  granted,  but  not  to  form  part  ^\ 
them  ;  the  right  to  the  bed  of  the  stream  is  a  territorial  right,  which  tbe 
Fifth  Schedule,  as  well  as  the  preamble  to  the  Act,  shows  that  it  was  not 
intended  should  be  vested  in  the  plaintiffs.  "Inhabitants"  in  the 
Act  must  be  taken  as  the  widest  term,  including  "  every  human  being 
dwelling  in  the  place  spoken  of  '* :  "  Maxwell  on  the  Interpretation  of 
Statutes"  (3rd  ed.),  p.  87.  The  Act  so  construed  has  enough  to  rebut 
the  presumption,  even  if  it  is  applicable.  This  case  has  all  the  incidents 
found  in  Pryor  v.  Petre,  1894,  2  Ch.  11  ;  63  L.  J.  Ch.  531,  except  the 
valuation,  but  it  has  the  equally  valid  fact  that  here  nothing  is  included 
but  the  borough  of  Torrington.  The  plaintiffs  have  not  proved  their 
title,  and,  if  necessary,  it  is  submitted  that  the  island  did  in  fact  pass  to 
a  predecessor  of  the  defendants  by  virtue  of  the  plan  on  the  deed  of 
1872.  With  regard  to  user,  the  evidence  shows  that  anybody,  whether 
an  inhabitant  or  a  stranger,  fished  or  took  gravel  from  any  part  of  the 
stream  or  river-bed  that  he  liked ;  so  also  with  the  grazing  of  cattle. 
Such  user  is  not  referable  to  any  right  of  the  commoners,  actual  or  pre- 
sumptive, over  half  the  bed  of  the  stream. 

Hughes,  K,C.,  in  reply.  The  Act  of  1889  may  be  construed  as  a 
conveyance,  and  the  presumption  as  to  medium  filum  aqua  applies 
equally   in    both    cases :     Reg.    v.    Strand    District     Board    (1863) 
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4B.&S.  526,  547  ;  33  L.  J.  M.  C.  33.    The  Act  must  be  taken  to        ^^^^ 
have  passed  the  soil  of  the  river,  as  it  would  be  absurd  to  retain  it  QnaX  Torrington 
without  the  fishing  and  other  rights  ;  and  sections  26  and  38  are  only  ^™^  ^^' 
consistent  with  the  view  that  all  those  rights  passed  to  the  plaintiffs  in  j^^  Stevens, 
tnist  for  the  inhabitants.     The  deposited  plan  of  1889  is  only  binding 
on  the  plaintiffs  for  the  purposes  for  which  it  was  intended,  and  so  does 
not  go  to  municipal  boundaries. 

[Joyce  J.  referred  to  I^eg.  v.  Haughion  Inhabitants  (1853)  i  £.  &  B. 
501,  516 ;  22  L.  J.  M.  C.  89,  where  Lord  Campbell  suggested  that  there 
codd  be  no  estoppel  by  recital] 

The  difficulty  in  this  case  arises  from  the  presence  of  the  island 
dividing  the  stream.  The  rule  of  English  law  is  that  the  bed  of  the 
whole  stream  is  to  be  taken  and  bisected  for  the  medium  filum  :  Fleta^ 
Hb.  3,  cap.  2,  par.  6,  translated  in  Sckultes,  Essay  on  Aquatic  Rights 
(181 1),  p.  119  ;  Bracton^  lib.  2,  cap.  2  ;  Hale^  De  Jure  Maris,  c.  6  ; 
Woobych  on  Watercourses  (2nd  ed.),  p.  48  ;  Phear  on  Rights  of  Water ^ 
p.  11;  and  Coulson  and  Forbes  on  Water  (2nd  ed.),  p.  102.  The 
.\merican  rule  seems  to  be  that  the  main  stream  is  to  be  taken  and 
bisected  for  the  medium  filum,  neglecting  all  side  waters :  Angell  on 
Watercourses  (7th  ed.),  §§  46,  48 ;  and  Hopkins^  Academy  Trustees  v. 
Imis  Dickinson  (1852)  9  Gushing,  Mass.  544.  Ecroyd  v.  Coulthard, 
189S,  2  Ch.  358 ;  67  L.  J.  Ch.  458,  is  distinguishable  as  a  case  under 
an  Inclosure  Act,  which  this  is  not,  and  of  a  several  fishery,  whereas 
here  the  lord  of  the  manor  certainly  had  no  separate  exclusive  right, 
even  if  he  had  a  concurrent  right  up  to  the  passing  of  the  Act.  We 
rely  on  the  well-established  rule  as  to  the  presumption,  as  in  MicJde- 
Ikoait  V.  Newlay  Bridge  Co,  (1886)  33  Ch.  D.,  133,  and  Lord  v. 
Muy  Commissioners  (1859)  12  Moore  P.  C,  473.  The  decision  in 
Rtx  V.  Landulph  Inhabitants  (1834)  i  Moo.  &  R.  393,  mentioned 
in  the  text-books,  was  shown  to  be  wrong,  the  river  there  being  tidal,  in 
BndgEDcUer  Trustees  v.  Bootle-cum-Linacre  Highway  Surveyors  (1866) 
L  R.  2  Q.  B.  4 ;  36  L.  J.  Q.  B.  41. 

[Joyce  J.  Suppose  that  one  bank  of  a  river  belongs  to  each  of  two 
parties  and  an  island  to  a  third,  does  not  a  medium  filum  go  down  each 
stream?] 

Possibly ;  but  this  is  a  case  where  there  is  no  evidence  as  to  the 
ownership  of  the  island,  and  the  presumption  which  arises  is  as  to  the 
medium  filum  of  the  river  as  a  whole. 

Cur.  adv,  vult, 

Dec  5,  1904.  Joyce  J.  This  is  an  action  by  the  Great  Tor- 
rington Commons  Conservators  in  respect  of  alleged  trespass  by  the 
removal  of  gravel  from  the  bed  of  the  River  Torridge,  which  runs  by 
the  borough  of  Torrington.     The  only  real  question  in  the  case,  I  think. 
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^90^        is  whether  the  plaintiffs  are  in  possession  or  entitled  to  be  in  possession 
&reat  Torrington  of  the  locus  in  quo^  by  which  I  mean  the  spot  from  which  the  gravel 
OommonsOon-    was  removed,  which   is   part    of    the    bed    of    the    River  Torridge. 
Moore  Stevens.    ^^^  plaintiffs  are  a  body  created  and  incorporated  by  statute — ^namely, 
by  the  Great  Torrington  Commons  Act,  1889.      By  that  Act  certain 
lands  or  interests  were  described  by  reference  to  a  map  and  are  vested 
in  the  plaintiffs,  and  certain  of  these  lands  adjoin  the  River  Torridge; 
but  the  premises  so  vested  are  not  expressed  to  include,  in  my  opinion, 
any  part  of  the  bed  of  the  river.     The  contention  of  the  plaintiffs  is 
that,  on  the  true  construction  of  the  vesting  clause  in  the  Act,  the  lands 
vested  in  the  plaintiffs  thereby  comprise  the  bed  of  the  river  where  it 
bounds  the  lands  defined  and  delineated  on  the  map.     No  doubt  it  is 
the  rule  that,  where  a  stream  flows  between  two  manors  or  properties,  in 
the  absence  of  any  evidence  to  the  contrary  the  boundary  is  taken  to  be 
the  medium  filum  of  the  stream.    In  the  present  case  near  the  locus  in  quo 
there  is  an  island  as  old  as  or  older  than  the  bank  on  either  side; 
and  the  river    is  in   fact  divided  into  two   streams.      Is  the  rule  I 
have  mentioned  applicable  to   the   whole    of  the   river   so  that  the 
medium  filum  is  to  be  drawn    through    the   island,  or   through  the 
stream  between  the  island  and  the  land  expressed  by  the  Act  to  be 
vested  in  the  plaintffs  ?    No  title  is  shown  by  the  plaintiffs,  in  my  opinion, 
to  the  island^  unless  it  can  be  got  by  the  application  of  the  rule  I  have 
referred  to;  although,  in  my  opinion,  it  is  well  arguable  that  in  the 
circumstances  the  plaintiffs  are  under  the  statute  entitled  to  half  the 
bed  of  the  stream  between  their  lands  and  the  island.     But  I  do  not  see 
my  way  to  hold  that  they  are  entitled  to  anything  beyond  the  medium 
filum    of    that    stream,    such    medium   filum   being,    I    think,  pretty 
accurately  described    by   the    dotted    line    on    the    twenty-five-inch 
Ordnance  map. 

Now,  it  was  proved  and  practically  admitted  that  the  locus  in  quo  from 
whence  the  gravel  was  taken  is  not  within  this  line — that  is,  not  on  the 
Torrington  side  of  this  line.  '  This  spot  and  the  island  in  question 
as  such  are  claimed  by  the  defendants.  I  do  not  say  that  they  have 
proved  their  title.  I  think  they  have  not ;  but,  on  the  other  hand,  the 
plaintiffs  have  not  proved  their  title,  nor,  indeed,  do  I  think  that  they 
could  under  any  circumstances  prove  that  they  were  entitled  to  this 
spot  in  question.  The  onus  is  on  the  plaintiffs  to  prove  their  case.  In 
my  opinion  they  have  failed  to  do  it ;  and  consequently  the  action  must 
be  dismissed. 

Action  dismissed. 
Solicitors  for  the  plaintiffs — Home  and    Birkett,    for  J.  R.  Bevan, 
Great  Torrington. 

Solicitors  for  tlie  defendants — Wood,  Bigg  and  Nash,  for  H.  M.  James. 
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KENT  WATERWORKS  COMPANY  AND  ANOTHER  v.  LAMPLOUOH.  Dec  14. 

Wfttep-Watep  eompany— Dlvldencl«--Ppeaoplbed  pate— Deflolenoy  In 
IHMvlotui  yeaps— Deflolenoy  In  the  yeaps  befope  Inooppopatlon  of 
the  Watepwopke  Clauses  Aot,  1847— VTatopwopks  Clauses  Aot, 
1847  (10  6t  11  Vlot.  o.  17),  s.  76. 

A  water  company  to  whose  uTtdertaking  section  IS  of  the  Water- 
works Clauses  Act^  1847  {which  limits  t/ie profits  that  may  be" divided 
among  the  shareholders  to  the  prescribed  rate^  or  where  no\  rate  is 
prescribed  to  ten  per  cent,^  unless  a  larger  dividend  is  necessary  to 
make  up  the  deficiency  of  any  previous  dividend\  applies^  cannot  apply 
their  sttrplus  profits  in  making  up  any  deficiency  below  the  prescribed 
rate^  or  ten  per  cent,  as  the  case  may  be,  that  occurred  in  years  before 
the  section  became  applicable  to  the  undertaking. 

Decision  of  the  Court  of  Appeal^  I903>  ^  Ch.  575  ;  72  L.  J.  Ch. 
418,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (Collins  M.R.  and 
Romer  and  Cozens-Hardy  L. JJ.)  affirming  a  decision  of  Joyce  J. 

The  action  was  brought  by  the  respondent  on  behalf  of  himself  and 
an  other  the  holders  of  the  7  per  cent,  stock  of  the  appellant  com- 
pany for  an  injunction  to  restrain  the  company  from  paying  a  dividend 
on  any  of  its  ordinary  stock  in  respect  of,  or  so  as  to  make  up,  any 
deficiency,  or  alleged  deficiency,  of  dividend  occurring  prior  to  June 
30,  1864,  the  date  of  the  Kent  Waterworks  Act,  1864,  hereinafter 
mentioned. 

The  appellant  company  was  originally  incorporated  by  the  Kent 
Waterworks  Act,  1809  (49  Geo.  III.  c.  clxxxix),  and  immediately 
before  the  passing  of  the  Kent  Waterworks  Act,  1 864,  was  regulated  by 
that  Act  and  amending  Acts  of  181 1,  1850  and  1862. 

Until  the  passing  of  the  Kent  Waterworks  Act,  1864,  there  was  no 
limit  either  upon  the  rates  which  the  Company  might  charge  for  water 
supplied  nor  on  the  rate  of  dividend  which  the  Company  might 
distribute  on  its  share  capital.  The  Company,  however,  had  never  in 
fact  before  that  Act  made  sufficient  profit  to  enable  it  to  pay  a  dividend 
of  10  per  cent,  on  its  paid-up  share  capital  in  any  year. 

By  the  Kent  Waterworks  Act,  1864  (27  &  28  Vict.  c.  cxlvi.),  the 
undertaking  of  the  Company  and  also  the  undertaking  of  another 
company,  called  the  North  Kent  Waterworks  Company,  established  by 
the  North  Kent  Waterworks  Act,  1 860,  were  amalgamated  into  a  single 
undertaking. 
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_.^??^  _  ^y  section  2  of  the  Act  of  1864  the  Waterworks  Clauses  Acts,  1847 
Kent  Water-  and  1863,  was  incorporated  with  the  Act  of  1864,  and  section  27  of  that 
^^J^^I^y  Act  provided  that  "  the  several  provisions  incorporated  with  this  Act  of 
Lamploagh.        ^^^  Waterworks  Clauses  Acts,  1847  ^^^  1863  •  •  •  •  app^y  from  and 

after  the   passing  of  this  Act  to  the  whole  of  the  undertaking  and 

waterworks  of  the  Company,"  />.,  the  whole  amalgamated  undertaking. 

The  Act  of  1864  also  for  the  first  time  limited  the  rates  which  the 

Company  might  charge  for  water. 

Consequently  upon  the  passing  of  the  Act  of  1864  the  Company 

became  subject  to  section  75  of  the  Waterworks  Clauses  Act,  1847, 

upon   which   the  present    case    turned.      That  section    provides   as 

follows : — 

**  The  profits  of  the  undertaking  to  be  dix-ided  among  the  undertakers  in  any  year 
shaU  not  exceed  the  prescribed  rate,  or  where  no  rate  is  prescribed  they  shall  not 
exceed  the  rate  of  ten  pounds  in  the  hundred  by  the  year  on  the  paid-up  capital  m  the 
undertaking,  which  in  such  case  shall  be  deemed  the  prescribed  rate,  unless  a  larger 
dividend  be  at  any  time  necessary  to  make  up  the  deficiency  of  any  previous  dividend 
which  shall  have  fallen  short  of  the  said  yearly  rate." 

No  Other  rate  of  dividend  having  been  prescribed  by  the  Act  of 
1864,  10  per  cent,  was  the  prescribed  rate  for  ordinary  stock. 

The  whole  of  the  Company's  share  capital  had  under  the  provisions 
of  the  Companies  Clauses  Consolidation  Act,  1845,  been  converted 
into  stock  and  consisted  of  ;£^7o8,ooo  ordinary  stock  and  ;;^i 60,000 
7  per  cent,  stock.  Of  this  capital  the  whole  of  the  shares  represented 
by  the  7  per  cent,  stock  were  created  under  the  Kent  Waterworks  Act, 
1877,  which  prescribed  7  per  cent,  per  annum  as  the  maximum  rate  of 
dividend  thereon.  Of  the  shares  represented  by  the  ;£ 708, 000  ordinary 
stock,  shares  represented  by  upwards  of  ;^2oo,ooo  of  such  stock  were 
created  and  issued  either  under  or  since  the  passing  of  the  Kent 
Waterworks  Act,  1864,  and  consequently  since  the  date  when  the 
Company  became  subject  to  the  Waterworks  Clauses  Act,  1847. 
Except  in  respect  of  the  prescribed  rate  of  dividend  the  7  per  cent 
stock  r2Lnked  pari  passu  with  the  ordinary  stock. 

The  Company  had  paid  the  full  dividend  of  7  per  cent,  on  the  7  per 
cent  stock  ever  since  its  creation,  and  had  also  been  able  latterly  to 
pay  a  steadily  increasing  dividend  on  its  ordinary  stock.  Between  1864 
and  1881  the  profits  were  not  sufficient  to  pay  the  full  prescribed  10 
per  cent,  on  the  ordinary  capital,  and  consequently  "deficiencies" 
within  the  meaning  of  section  75  of  the  Waterworks  Clauses  Act,  1847, 
accumulated;  but  such  deficiencies  had  since  1881  been  fully  made 
up  by  excess  dividends  above  10  per  cent  on  the  ordinary  stock  of  the 
Company,  and  there  were  no  deficiencies  remaining  to  be  made  up 
unless  the  Company  was   (as   it   claimed   to   be)   entitled   to  bring 
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forward  as  deficiencies  the  shortages  of  dividend  below  10  per  cent.        ^^^^ 
before  the  30th  June,  1864.     No  excess  dividend  beyond  7  per  cent.  Kent  Water- 
had  ever  been  paid  on  the  7  per  cent,  stock.  ^'^^^^ 

The  Company  being  about  to  treat  such  shortages  as  "  deficiencies  "  Lamplough. 
and  to  declare  and  pay  dividends  on  its  ordinary  stock  on  that  footing, 
the  plaintiff  on  behalf  of  himself  and  all  others  the  holders  of  the 
7  per  cent,  stock  instituted  this  action  against  the  Company  to  restrain 
it  from  so  doing,  and  moved  before  Joyce  J.  for  an  interim  injunc- 
tion to  restrain  the  Company  from  paying  any  dividend  on  any  of  its 
ordinary  stock  in  respect  of,  or  so  as  to  make  up,  any  deficiency  or 
alleged  deficiency,  of  dividend  accruing  prior  to  June  30,  1864. 

Joyce  J.  granted  the  injunction  asked. 

The  Company  appealed  and  the  Court  of  Appeal  upheld  the  decision 
of  Joyce  J.  It  was  then  agreed  that  the  motion  should  be  treated  as 
the  trial  of  the  action,  and  the  injunction  was  made  perpetual.  The 
decision  of  the  Court  of  Appeal  is  reported  1903,  i  Ch.  575  ;  72  L.  J. 
Ch.  418. 

The  Company  appealed  to  this  House. 

The  appellants  contended  that  the  judgment  of  the  Court  of  Appeal 
was  wrong  because  according  to  the  true  construction  of  the  Kent 
Waterworks  Act,  1864,  and  the  Waterworks  Clauses  Act,  1847,  the 
appellant  company  is  in  the  same  position  with  regard  to  the  amount  of  . 
profits  which  it  may  lawfully  divide  as  it  would  have  been  in  if  the  pro- 
visions of  the  Waterworks  Clauses  Act,  1847,  or.  analogous  provisions 
had  been  inserted  in  each  of  its  special  Acts ;  because  the  75th  section 
and  the  following  sections  of  the  Waterworks  Clauses  Act,  1847,  impose 
a  limitation  on  the  amount  of  profits  which  a  company  subject  to  that 
Act  may  lawfully  divide  and  does  not  regulate  or  purport  to  regulate 
the  rights  of  the  holders  of  stock  or  shares  in  such  company ;  and 
because  the  expression  "  deficiency  of  any  previous  dividend "  as 
used  in  the  said  section  means  deficiency  in  the  amount  of  profits 
divided  in  any  previous  year  of  the  Company's  existence  and  is  not 
confined  to  deficiencies  in  any  year  after  the  provisions  of  the  Water- 
works Clauses  Act  have  been  mad^  applicable  to  the  Company. 

The  respondent  contended  that  on  the  true  construction  of  the  Act 
of  1864  and  of  the  Waterworks  Clauses  Act,  1847,  the  expression 
"deficiencies  of  dividend"  in  section  75  of  the  latter  Act  extends  only 
to  deficiencies  of  dividend  after  the  coming  into  existence  of  a  limit  or 
prescribed  maximum,  and  that  the  expression  "  any  previous  dividend  " 
extends  only  to  dividends  previous  to  the  "  making  up  "  but  subsequent 
to  the  imposition  of  the  maximum  and  the  consequent  possibility  of 
"  deficiencies  "  ;  that  having  regard  to  the  entire  alteration  of  the  Com- 
pany's undertaking  owing  to  the  Act  of  1864,  and  the  great  extension 
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of  its  authorised  area  and  of  its  privileges  and  powers,  and  the  corn- 


Kent  W»tep-  pletely  new  conditions  introduced  by  that  Act,  that  Act  should  be 
^^S^^ih^^  treated  as  a  fresh  starting  point  altogether  for  the  Company  and  that  as 
Lamplough.  from  that  date  the  Company's  undertaking  should  be  treated  as  a  new 
undertaking  as  though  the  Company  had  been  re-incorporated  de  novo 
by  that  Act  for  the  purposes  of  the  amalgamated  undertaking ;  that  the 
Act  of  1864  amounted  to  and  should  be  treated  as  a  parliamentary 
bargain,  accepted  by  both  Companies  as  a  condition  of  their  obtaining  i 
the  Act,  that  as  from  the  passing  of  the  Act  the  Company  should  be  f 
governed  by  the  provisions  of  the  Waterworks  Clauses  Act,  1847,  ' 
especially  as  regards  distribution  of  profits,  wholly  irrespective  of  the 
then  past  history  of  either  Company,  because  upon  the  appellants' 
construction  of  section  75  persons  who  had  since  the  Act  subscribed 
for  shares  in  the  Company  would  receive  a  larger  dividend  than  an 
accumulative  10  per  cent  per  annum  on  the  capital  paid  up  by  them, 
which  was  contrary  to  the  Waterworks  Clauses  Act,  1847,  ^.nd  the 
holders  of  the  stock  representing  the  original  shares  of  the  Company 
would  be  entitled  to  receive  larger  sums  by  way  of  dividend  than  the 
holder  of  any  other  stock  in  breach  of  the  provisions  of  the  Company's 
special  Acts. 

CrippSy  K.Cy  Haldane,  K,C,^  and  J^.  /.  Parker  for  the  appellants. 
The  broad  principle  is  that  the  deficiency  of  one  year  in  respect  of  the 
statutory  dividend  may  be  made  up  out  of  the  surplus  of  another.  If, 
for  example,  on  a  paid-up  capital  of  ;^  100, 000  it  was  only  possible  in 
one  year  to  pay  ;^9,ooo  as  dividend  it  would  be  permissible  the  next,  if 
the  profits  allowed,  to  distribute  1 1  per  cent  Viewed  in  that  light 
what  is  the  meaning  of  the  expression  "  previous  dividend  which  shall 
have  fallen  short  of  the  said  yearly  rate  "  in  section  75  of  the  Act  of 
1847  ^  There  are  no  words  in  the  Act  to  confine  the  deficiencies  to 
a  time  since  1864,  and,  therefore,  any  deficiencies  that  have  accrued 
since  1809  and  have  not  been  made  up  can  be  made  up.  The  word 
dividend  there  means  what  may  or  is  to  be  divided  by  the  Company. 
In  the  Act  "  any  previous  dividend  "  means  all  or  any  dividend  since 
the  incorporation  in  1809  of  the  Company.  The  Court  of  Appeal  was 
misled  by  the  expression  "  back  dividends."  There  is  no  question  of 
retrospective  action;  nothing  done  in  the  past  is  to  be  undone; 
future  dividends  are  to  be  measured  by  previous  dividends,  the  earlier 
amounts  constituting  the  measure  of  the  later.  The  term  "  prescribed 
rate  "  in  section  75  must  be  a  10  per  cent,  rate,  and  all  the  Acts  should 
be  read  together,  and  the  standard  of  10  per  cent,  made  applicable. 

Moulton,  K,  C,  Younger,  K.  C,  and  Askivorth  James  for  the  respon- 
dent were  not  heard. 
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The  Earl  of  Halsbury  L.C.     My  Lords,  this  is  a  case  that  may        ^^08. 

be  treated  very  shortly.     It  depends  upon  one  section,  and  it  exhibits  Kent  Water- 

the  ingenuity  of  the  learned  counsel,  that  a  matter  depending  upon  woAs  Company 
.  11  1         f         1  «ii  -,    -,  ,,         and  Another  w. 

such  a  very  small  number  of  words  could  be  protracted  through  three  LamploagL 

Courts,  and  argued  with  the  ability  and  pertinacity  with  which  this  case 

has  been  argued.     For  my  own  part,  it  seems  to  me  to  be  absolutely 

dear,  without  the  faintest  shadow  of  doubt. 

The  Waterworks  Clauses  Act,  1847,  is  the  Act  of  Parliament  which 
imposed  for  the  first  time  a  limit  upon  the  amount  of  the  dividend  that 
might  be  distributed  among  the  shareholders,  and  contains  a  provision 
that  if  that  dividend  which  was  to  be  limited  for  the  future  had  not  been 
anrived  at,  then,  in  distributing  the  future  profits  of  the  Company,  that 
which  had  fallen  short  of  the  prescribed  amount,  which  for  the  first 
time  was  then  imposed,  might  be  made  up  if  the  Company  had 
made  a  profit  sufficient  to  supply  it.  The  whole  language  is  very 
intelligible,  and  upon  the  hypothesis  that  it  is  the  true  view  of  it 
which  both  Courts  have  arrived  at,  it  is  very  simple. 

My  Lords,  if  the  gloss  which  has  been  put  upon  it  by  the  learned 
counsel  who  argued  the  appeal  were  true,  I  think  it  would  be  extremely 
difficult  to  reconcile  the  language  with  any  intelligible  meaning,  because 
what  is  to  be  made  up  under  section  75  is  a  "deficiency."  A  deficiency 
of  what  ?  There  is  no  deficiency  at  all  in  any  of  the  years  previous  to 
1864 ;  you  can  only  get  a  deficiency  by  bringing  in  that  limit  which 
was  for  the  first  time  prescribed  in  1864.  It  is  an  impossible  hypothesis. 
You  cannot  get  a  deficiency — there  is  nothing  from  which  it  is  a 
deficiency — unless  you  import  that  limitation,  a  dividend  which  comes 
to  10  per  cent.  Then,  if  that  is  the  only  thing  that  is  to  be  made  up, 
that  deficiency  can  only  arise  after  1864  ;  and,  according  to  the  plainest 
rules  of  construction,  you  cannot  get  behind  that  which  for  the  first 
time  imposed  the  limit  to  which  the  deficiency  is  to  be  made  up. 

Under  these  circumstances,  it  appears  to  me  abundantly  plain,  and 
I  move  your  Lordships  accordingly  that  this  appeal  be  dismissed. 

Lord  Macnaghten.  My  Lords,  I  am  of  the  same  opinion.  I 
think  the  case  is  perfectly  clear.  I  am  of  opinion  that  for  the  purpose 
of  adjusting  any  dividend,  and  availing  itself  of  the  statutory  provisions 
for  compensation,  the  Company  cannot  go  further  back  than  the  time 
when  the  Act  of  1864  came  into  operation.  The  Kent  Waterworks 
Company  made  a  fresh  start  then,  with  fresh  limitations  and  under  new 
conditions.  Before  that  time  there  was  no  prescribed  rate  of  dividend, 
nor  could  there  be  any  deficiency  of  dividend  within  the  meaning  of 
that  expression  in  the  Waterworks  Clauses  Act. 

Lord  Shand.  My  Lords,  I  am  of  the  same  opinion.  I  have  only 
to  add  that  I  am  not  surprised  that  Joyce  J.,  when  he  called  for  no 
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1908.        argument  from  counsel  for  the  respondent,  stated  that  he  did  not  feel 
Kent  Water-      ^uiy  doubt  about  it.     I  agree  in  his  judgment,  in  the  unanimous  judg- 

work«  Oompany  ment  of  the  Court  of  Appeal,  and  in  that  which  your  Lordships  have 
and  Another  z\     ,  ,.         , 
Lamploagh.        delivered. 

Lord  Davey.     I  think  there  can  be  no  doubt  about  this  case.     I 
am  quite  satisfied  with  the  reasons  which  have  been  given  by  Joyce  J., 
and  the  learned  judges  in  the  Court  of  Appeal. 
Lord  Robertson.     I  entirely  agree. 
Lord  Lindlev.     And  so  do  L 

Appeal  dismissed. 
Solicitors  for  the  appellants — Hollams,  Sons,  Coward,  and  Hawksley. 
Solicitors  for  the  respondent — Waltons,  Johnson,  Bubb,  and  Whalton. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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Difib  Court  of  3u0ticc^ 

KINO'S     BENCH     DIVISION.  ^^^ 

LONDON  SCHOOL  BOARD  u.  FULHAM  BOROUGH  COUNCIL.  ^'''  '^ 

DnlBB-MetPopolto— Requlpements  of  Sanitary  Authority— Removal 
of  Dlauaed  Drains— Metpopolla  Mana^rement  Act,  1866  (18  &  10 
Viet.  o.  120),  sok  78,  88. 

TAe  appellant  school  board  laid  an  entirely  neiv  system  of  drainage 
for  certain  buildings  belonging  to  them^  leaving  in  the  grouftd  certain 
old  drains  which  were  disused. 

Before  the  work  was  done  certain  regulations  had  been  framed  by 
the  respondent^  predecessors  and  approved  by  the  respondents^ 
expressed  to  be  with  respect  to  "  drainage  of  houses  and  buildings  and 
the  construction  oftvater  closets,  6-^.,"  and  headed  with  a  reference  to, 
among  other  enactments,  sections  TS-T9  ^^  S2-S^  of  the  Metropolis 
Management  Act,  1855.  One  of  these  regulations,  which  was  called  to 
the  attention  of  the  school  board,  required  disused  drains  to  be  taken  up 
and  destroyed.  Plans  of  their  proposals  submitted  by  the  school  board 
were  approved  by  a  committee  of  the  respondent  council,  subject  to  the 
disused  drains  being  taken  up;  and  the  school  board  by  their  agents 
undertook  that  the  drains  should  be  taken  up.  Subsequently  the 
respondent  council  passed  a  resolution  expressly  requiring  the  disused 
drains  at  the  appellant^  buildings  to  be  taken  up. 

Held,  that  under  these  circumstances,  the  appellant  school  board  in 
failing  to  remove  the  disused  drains  were  lidble  in  penalties  under 
section  %^  of  the  Metropolis  Management  Act,  1855,  which  provides  that 
if  any  drain  is  found  on  inspection  not  to  have  been  made  according  to 
the  directions  and  regulations  of  the  local  authority,  every  person  so 
offending  shall  be  liable  to  a  penalty. 

Case  stated  by  a  metropolitan  police  magistrate  who  had  imposed  a 
penalty  upon  the  appellants.  The  case  originally  came  before  the 
Court  on  March  27,  1903,  when  it  was  sent  back  for  re-statement  as 
appears  below.     The  case  as  re-stated  was  as  follows  : — 

I.  The  appellants  are  the  School  Board  for  London  and  the 
Tespondents  are  the  Council  of  the  Metropolitan  Borough  of  Fulham. 

On  February  13  and  May  15,  1902,  the  appellants  appeared 
before  me  to  answer  to  a  complaint  made  by  John  Charles  Jackson, 
Bedical  officer  of  health  for  the  Metropolitan  Borough  of  Fulham,  for 
that  they,  being  the  owners  of  certain  premises,  known  as  the  Everington 
Streei  Board  School,  in  the  said  borough,  did  when  reconstructing  the 
<Snioage  thereat  "  make  and  provide  the  drains  and  connected  works  and 
ai  paiatusatthesaid  premises  not  according  to  the  directions  of  the  Council 
of  the  said  Metropolitan  Borough  of  Fulham,  whereby  the  defendants,  the 
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^*^Q^        present  appellants,  were,  in  pursuance  of  the  Metropolis  Management 

London  School     Act,  1855,  s-  ^3»  <iirected  that  in  making  and  providing  the  said  drains 

Board  zj-Folham  ^nd  connected  works  and  apparatus,  all  brick  and  other  disused  drains 
Borough  Council.  ,  . ,  .  ,      ,K^    .      ,  ,    ,  ,         j    . 

at  the  said  premises,  should  be  broken  up  and  destroyed,  and  the 

material  forming  them  and  all  foul  and  sewage-charged  earth  and  other 

substances  carefully  removed  from  the  said  premises,  dry  earth  or  ballast 

or  brick  rubbish  being  brought  in,  if  necessary,  in  place  of  them,  contrary 

to  the  statute  in  that  case  made  and  provided.'' 

The  following  facts  were  admitted  or  proved  before  me  in  evidence : — 

2.  The  Vestry  of  the  Parish  of  Fulham  had  in  or  about  the  year  1894 
made  certain  regulations  and  directions  as  to  drainage  of  houses  and 
buildings,  and  the  construction  of  waterclosets  in  their  district,  which 
purported  to  be  made  pursuant  to  the  Metropolis  Management  Act, 
1^55)  ss.  73  to  79,  82  to  85,  the  Metropolis  Management  (Amendment) 
Act,  1862,  s.  SS,  and  the  Public  Health  (London)  Act,  1891,  ss.  37 
and  39. 

A  copy  of  the  said  regulations  marked  "  A  "  is  annexed,  and  may  be 
referred  to  as  part  of  this  case. 

[The  regulations  were  headed  thus  : — 

"  Vestry  of  the  Parish  of  Fulham,  in  the  County  of  London. 

"Metropolitan  (sic)  Management  Acts,  18  &  19  Vict.  c.  120, 
s.  73  to  79,  82  to  85 ;  25  &  26  Vict.  c.  102,  s.  88 ;  Public  Health 
Act,  189 1  (sic),  54  &  55  Vict.  c.  76,  s.  37,  39. 

"Regulations  and  directions  of  the  Vestry  of  the  Parish  cf 
Fulham  as  to  the  drainage  of  houses  and  buildings  and  the 
construction  of  waterclosets,  &c." 

The  regulations  did  not,  except  by  the  above  heading,  show  in  any 
way  under  what  authority  they  purported  to  be  made.] 

Regulation  No.  29  is  as  follows  : — "  All  old  brick  and  other  disused 
drains  shall  be  broken  up  and  destroyed,  and  the  materials  forming 
them  and  all  foul  and  sewage-charged  earth  and  other  substances 
carefully  removed  from  the  premises,  dry  earth,  or  ballast,  or  brick 
rubbish  being  brought  in,  if  necessary,  in  place  of  them." 

3.  The  respondents  are  the  successors  of  the  Fulham  Vestry,  and 
adopted  and  confirmed  the  regulations  and  directions  aforesaid. 

4.  The  School  Board  are  the  owners  of  the  premises  aforesaid,  and 
were  carrying  out  new  drainage  works  thereat.  The  premises  consisted 
of  the  school  buildings  and  playgrounds,  affording  accommodation  for 
i,aoo  children.  The  old  drains  at  the  said  premises  had  been  laid, 
made,  and  provided  by  the  appellants  in  accordance  with  the  require- 
ments of  and  with  the  approval  of  the  Fulham  Vestry,  about  twenty 
years  ago.     A  plan  showing  the  position  of  such  old  drains  was  produced 
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and  shown  to  me.     It  is  annexed,  marked  "  B.,"  and  may  be  referred  to        ^^Q^ 
as  part  of  this  case.  London  School 

5.  In  carrying  out  the  new  drainage  scheme  the  old  drains  were  5j^^*  f*^^ 
found  to  be  as  shown  on  the  plan,  and  were  from  four  to  14  feet  under      ^^ 
ground,  and  the  playground  which  surrounded  the  school  buildings,  and 

was  immediately  over  the  old  drains,  was  covered  with  tar  paving. 

6.  It  may  be  taken  for  the  purposes  of  this  case  that  the  new  drains 
were  not  physically  joined  to  or  connected  with  the  old  disused  drains, 
and  were  of  themselves  (it  and  proper. 

7.  On  the  nth  of  December,  1901,  the  respondents  passed  the 
following  resolution : — 

"  (a)  That  all  brick  and  other  disused  drains  at  Everington  Street 
Board  School  be  broken  up  and  destroyed,  and  the  material  forming  them 
and  all  foul  and  sewage-charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth,  or  ballast,  or  brick  rubbish  being 
brought  in,  if  necessary,  in  place  of  them,  and  that  a  copy  of  this  order 
and  requirement  be  served  upon  the  School  Board  for  London  in  this 
behalf. 

"  (d)  That  in  the  event  of  the  School  Board  for  London  refusing  to 
comply  with  the  terms  of  ihe  foregoing  order,  the  town  clerk  and 
medical  officer  of  health  be  instructed  to  take,  if  necessary,  legal 
I^oceedings  with  respect  to  such  default." 

A  copy  of  the  said  resolution,  order,  and  requirement  was  duly  served 
on  the  appellants. 

8.  In  carrying  out  the  new  drainage  scheme  all  old  drains  so  far  as 
known  were  taken  out  and  removed  from  inside  the  buildings,  and  to  a 
distance  of  eight  feet  from  the  external  walls,  but  certain  portions  of  the 
old  drains  were  left  in  the  ground  under  the  playground,  and  were  not 
used  in  the  new  drainage  scheme,  and  these  were  cleaned  out  as  far  as 
possible  without  taking  them  up,  and  filled  up  at  the  ends  with  concrete, 
as  shown  in  the  plan. 

9.  The  said  drains  were  constructed  for  use  and  were  used  until  so 
dealt  with  as  aforesaid  and  formed  the  soil  pipes  of  the  children's 
closets. 

10.  All  the  drains  and  other  connected  works  of  the  said  premises 
were  from  time  to  time  inspected  on  behalf  of  the  respondents,  and 
it  was  then  found  that  the  said  regulation  and  order  of  the  respondents 
had  not  been  complied  with. 

11.  The  contentions  of  both  parties  are  set  out  in  my  judgment  which 
was  given  15th  May,  1902,  as  follows  : — 

"By  the  Metropolis  Management  Act,  1855,  s.  83,  .  .  .  .  in  case 
any  drain  ....  or  other  connected  works  ....  hereinbefore 
mentioned,  be  found,  on  inspection,  not  to  have  been  made  or  provided 
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^^^^       according  to  the  directions  and  regulations  of  the  Vestry,  ....  every 
London  Sehool     person  so  offending  shall   forfeit  and    pay    any  sum   not   exceeding 

"The  Vestry  of  Fulham  made  and  gave  certain  regulations  and 
directions  purporting  to  have  been  made  and  given  under  sections  82  to 
85  of  the  Act.  Those  regulations  and  directions  having  been  notified 
to  a  builder  were,  in  a  case  against  him  arising  on  section  76,  held 
sufficient:  Frosts,  Fulham  Vestry  (1900),  64  J.  P.  629.  They  have 
since  been  formally  adopted  by  the  Council  of  the  Borough  which  has 
succeeded  the  Vestry  of  Fulham. 

"  Regulation  and  direction  No.  29,  that  all  the  brick  and  other 
disused  drains  shall  be  broken  up  and  destroyed,  and  the  materials,  &c., 
removed  from  the  premises,  purports  to  have  been  made  under  the 
sections  of  the  Metropolis  Management  Act,  1855,  ^^  which  the  said 
section  83  is  one,  and  the  defendant  School  Board  are  sunmoned  for 
making  and  providing  drains  and  connected  works  or  apparatus?,  not 
according  to  the  regulation  or  direction  of  the  Council.  The 
regulations  or  directions  were  given  to  the  School  Board  when  making 
a  new  drain,  and  they  have  been  required  to  break  up  a  certain  disused 
old  drain  near  the  new  one.  It  was  argued  for  the  School  Board  that 
the  old  drain  is  not  a  work  connected  therewith,  and  that  the  words 
**made  or  provided"  in  section  83,  are  inapplicable  to  the  breaking 
up  of  the  adjacent  old  drain  on  the  premises.  But  good  reasons  having 
been  given  for  the  removal  of  old  disused  drains  from  the  vicinity  of 
new  ones,  I  think  that  regulation  and  direction  No.  29  may  fairly  be 
referred  to  section  83,  and  treated  as  having  been  made  and  given  under 
it,  and  that  they  are  valid.  If  so,  the  new  drain  has  not  been  made  and 
provided  according  to  the  directions  and  regulations  of  the  Borough 
Council,  because  the  old  drains  have  not  been  destroyed  and  removed, 
and  the  defendants  are  liable  to  a  penalty. 

"  I  impose  a  penalty  of  40s.  and  j[^\o  los.  costs." 

12.  The  question  respectfully  submitted  for  the  opinion  of  the  High 
Court,  is  whether  I  was  right  in  so  holding.  If  the  Court  should  be  of 
opinion  that  I  decided  erroneously  the  conviction  is  to  be  quashed, 
otherwise  the  conviction  is  to  stand. 

Under  the  Order  dated  27th  March,  1903,  made  by  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  I  re-state  this  special 
case  by  finding  the  facts  as  to  the  terms  on  which  the  plans  and  work 
were  sanctioned.     I  find  those  facts  to  be  as  follows : — 

I.  That  on  the  nth  day  of  December,  1900,  the  Council  served 
intimation  notices  under  the  Public  Health  (London)  Act,  1891,  on  the 
School  Board  that  the  drains  at  Everington  Street  School  were 
defective,  and  that  on  the  29th  April,  1901,  the  Council  served  on  the 
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School  Board  a  statutory  notice  requiring  the  School  Board  to  relay  and        ^^Q^ 

ventilate  the  said  drains  according  to  the  regulations  of  the  Council,  London  School 

and  that  the  notice  was  acknowledged  by  the  School  Board  on  the  ^^^^  Fulham 
,  Borovni  OoqugiL 

folbwing  day.  ^ 

2.  That  on  the  21st  June,  1901,  the  medical  officer  of  health  to  the 
Coancil,  by  letter  of  that  date,  inquired  when  the  Board  proposed  to  do 
the  re^rainage  works,  and  that  the  School  Board  replied  on  the  25th 
of  June,  1 90 1,  by  letter  of  that  date,  to  the  said  medical  officer  of 
health  stating  that  the  re-drainage  of  the  school  had  been  entrusted  to 
the  London  Sanitary  Protection  Association. 

3.  That  on  or  about  the  15th  July,  1901,  a  representative  of  the 
London  Sanitary  Protection  Association  had  an  interview  with  the 
medical  officer  of  health  and  produced  to  him  the  plan  showing  the 
proposed  reconstruction  of  the  drainage,  on  which  was  marked  in 
reference  to  the  old  or  then  existing  drains  the  words  *^  old  drains  to  be 
destroyed."  The  medical  officer  of  health  suggested  certain  alterations 
with  regard  to  the  plan  generally  which  the  said  representative  under- 
took to  make  and  to  amend  the  plan  in  accordance  therewith.  The 
medical  officer  subsequently  received  information  that  it  was  not  the 
intention  of  the  London  Sanitary  Protection  Association  to  remove 
die  old  drains. 

4.  On  the  24th  July,  1901,  Messrs.  Fleming  &  Co.,  on  behalf  of  the 
London  Sanitary  Protection  Association,  wrote  enclosing  a  plan  of  the 
proposed  new  drainage  works  at  the  said  premises.  On  the  25th  July, 
1901,  the  medical  officer  of  health  wrote  to  the  secretary  of  the  London 
Simtary  Protection  Association,  informing  him  with  respect  to  the  old 
^nins  it  must  be  clearly  understood  that  all  these  must  be  taken  up. 

5.  On  the  29th  July,  1901,  the  engineer  to  the  London  Sanitary 
Mection  Association  \^TOte  a  letter  to  the  town  clerk  giving  certain 
reasons  for  not  taking  up  the  old  drains,  and  at  a  meeting  held  on  the 
ist  August,  1901,  of  the  Public  Health  Committee  of  the  Council,  the 
said  last-mentioned  letter  was  considered,  and  it  was  resolved  as 
follows : — "  That  the  plans  submitted  be  approved  subject  to  the  whole 
oftbe  old  drains  proposed  to  be  abandoned  being  removed,  and  the 
portion  proposed  to  be  used  from  the  boiler-house  being  made  water- 

6.  On  the  2nd  August,  1901,  the  engineer  to  the  London  Sanitary 
Protection  Association  was  informed  by  the  town  clerk,  by  letter  of  that 
date,  of  the  terms  of  the  said  resolution,  and  that  the  Council's  regula- 
tions could  not  be  relaxed,  and  that  the  old  drains  must  be  taken  up 
and  destroyed. 

7.  That  on  the  loth  August,  1901,  the  secretary  to  the  London 
Sanitary  Protection  Association  wrote    a    letter    to    the  town    clerk. 
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^^^^*'  promising  to  take  such  steps  as  were  necessary  to  comply  with  the 
London  Sofaool  Council's  said  regulations  and  their  bye-laws.  A  copy  of  the  material 
BotSSa  Ofl^S!  ^^8^^^'*^^ — Regulation  No.  29 — is  set  out  in  paragraph  2  of  the  case  as 
originally  stated  by  me.  After  the  receipt  of  the  said  last-mentioned 
letter  instructions  were  given  by  the  said  medical  officer  of  health  to 
the  Council's  workmen  to  make  the  necessary  connections  of  the  new- 
drains  to  the  Council's  sewer  so  as  to  enable  the  London  Sanitary  Pro- 
tection Association  to  commence  and  carry  on  the  new  drainage  works, 
and  the  connection  was  accordingly  commenced  on  the  19th  day  of 
August,  1 901,  and  completed  on  the  24th. 

G.  Elliott  for  the  appellants.  The  point  is  whether  the  respondents 
have  power  to  order  the  appellants  when  they  are  relaying  drains,  not 
only  to  relay  and  ventilate  according  to  the  system  laid  down  under 
their  regulations,  but  to  take  up  old  disused  drains  which  have  been 
effectually  sealed,  at  whatever  depth  in  the  ground  they  may  be.  After 
the  intimation  notices  under  the  Public  Health  (London)  Act,  1891, 
the  appellants  placed  the  work  in  the  hands  of  contractors.  The  new 
drains  were  not  joined  to  or  united  with  the  old  drains,  and  were  fit 
and  proper.  The  old  drains  were  not  works  or  apparatus  connected 
with  the  new  ones  within  the  meaning  of  section  83  of  the  Metropolis 
Management  Act,  1855,  and  the  respondents  had  consequently  no 
power  to  direct  their  removal  Even  if  the  appellants  did  consent  to 
take  up  the  old  drains,  still  that  cannot  enlarge  the  powers  of  the 
respondents  under  section  83,  or  render  the  appellants  liable  in  penalties. 

DanckwertSy  K,C.,  and  Caurthope  Munrae  for  the  respondents.  The 
appellants  laid  down  a  wholly  new  system  of  drainage.  They  were 
served  with  notice  of  the  resolution  set  out  in  paragraph  7  of  the  case, 
and  deliberately  disregarded  the  terms  of  Regulation  No.  29,  which  are 
extremely  reasonable  and  proper.  The  reason  that  compliance  with 
the  terms  of  Regulation  29  is  absolutely  necessary  is  that  in  laying 
new  drains  regard  must  be  had  to  any  possible  connection  with  the  old 
ones  left  in  the  ground,  lest  any  connection  should  exist  between  them 
and  the  old  ones,  which  might  give  rise  to  leakages  through  them,  or 
to  exhalations  from  disused  manholes.  Apart  from  Regulation  29,  the 
respondents  have  power  under  section  76  of  the  Metropolis  Manage- 
ment Act  to  give  directions  in  every  case  where  new  drains  are  to  be 
laid  and  before  they  are  constructed  as  to  the  manner  in  which  they 
shall  be  laid  and  the  course  they  shall  take.  And  no  new  drains  can  be 
laid  without  their  sanction.  The  respondents  had  an  appeal  to  the 
London  County  Council  under  section  2 11  of  the  Metropolis  Manage- 
ment Act,  1855,  but  have  not  availed  themselves  of  it. 

G,  Elliott  replied. 
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Lord  Alverstone  C  J.  The  re-statement  of  this  case  has  removed  the 
only  doubt  that  existed  in  the  mind  of  any  member  of  the  Court  on  the  London  School 
last  occasion.  As  I  understand  it  the  position  was  this : — Here  was  a  5^^?JL^^ 
dninage  system  of  a  very  complicated  character.  There  were  privies  ^™*^ 
for  both  boys  and  girls  in  the  middle  of  the  yard.  There  were  a  number 
of  drains  underneath  the  yard,  and  the  School  Board  most  properly 
determined,  there  being  a  nuisance  in  connection  with  the  old  closets, 
and  this  being  a  very  elaborate  system,  to  remodel  it,  using  to  some 
extent  the  same  manholes,  and  so  that  all  the  pipes  shown  in  blue  on 
die  plan,  of  which  there  are  some  hundreds  of  feet,  should  be  re-used 
far  the  rain  and  surface  water.  Of  course  it  is  very  important  that  even 
these  drains  should  be  in  a  proper  condition.  That  is  all  that  need  be 
said.  The  new  drains  were  laid,  and  there  were  in  addition  to  those 
lemoved  many  hundreds  of  feet  of  old  drains  that  were  left  in  the 
gioand.  A  portion  of  them  was  taken  up  under  the  building,  and  up  to 
eight  feet  from  the  building.  Then  the  others,  those  which  were  not 
taken  up,  were  ultimately  cleansed  and  sealed  off.  The  fact  that  they  had 
to  be  dealt  with  in  that  way  shows  that  some  judgment  as  to  what  ought 
to  be  done  had  to  be  brought  to  bear  upon  the  matter.  In  that  state  of 
things  the  School  Board  have,  under  section  76  of  the  Metropolis 
Management  Act,  1855,  to  ask  permission  to  lay  the  new  drains 
connected  with  the  sewer  ;  and  the  section  provides  for  the  work  being 
done  in  accordance  with  the  directions  that  are  given.  Now — I  speak 
for  myself,  because  I  may  be  going,  perhaps,  farther  than  my  brothers 
do— I  think  Regulation  29  is  a  perfectly  reasonable  and  proper  regulation 
and  one  which,  in  this  state  of  things,  the  authority  is  entitled  to 
consider.  [His  Lordship  read  the  regulation  and  continued  : — ]  In  my 
opinion,  when  the  School  Board  applied  to  the  Borough  Council  under 
section  76,  it  was  perfectly  competent  for  the  latter  to  say  :  "  But  mind, 
if  you  do  this  you  have  got  to  obey  Regulation  29."  But  the  appellants 
went  a  great  deal  further  ihan  that.  They  actually  presented  a  plan 
with  a  statement  that  the  old  drains  were  going  to  be  taken  up,  and — 
I  do  not  think  it  is  quite  right  to  speak  of  it  as  a  contractual  arrange- 
ment, although  I  do  not  know  why  that  should  not  be  one  form  in  which 
the  permission  may  be  given — it  was  a  condition  of  the  sanctioning  of 
the  plans  that  the  old  drains  should  be  taken  up.  And  when  the 
agents  of  the  School  Board — I  dare  say  perfectly  iond  Jlde-^clmnged 
their  minds,  they  wrote  a  long  letter  to  respondents  on  behalf  of  the 
School  Board,  asking  that  they  might  not  be  bound  to  take  them  up, 
as  there  was  no  danger  to  health— there  had  been  no  smell  nor  sufficient 
ground  for  taking  them  up.  That  was  considered,  and  then  a  formal 
resolution  was  passed  by  the  respondents,  that  the  plans  submitted  be 
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^^^^        approved,  subject  to  the  whole    of  the  old    drains    proposed  to  be 
London  Sehool     abandoned  being  removed. 

Bwra  h  Coun^  Under  the  circumstances  it  seems  to  me  that  the  one  point  that  was 
'  made  on  behalf  of  the  appellants,  that  this  was  the  removal  of  something 
which  had  no  connection  with  the  drains,  because  what  was  left  in  the 
ground  was  disused  and  in  no  way  connected  with — not  physically  joined 
to  or  united  with — what  was  put  in  the  ground,  and  that  that  being  so, 
there  was  no  jurisdiction  in  the  respondents  to  impose  the  conditions, 
has  gone. 

I  am  clearly  of  opinion  that  the  approval  of  the  plans  obtained  under 
section  76  might  be  coupled  either  with  the  observance  of  the  regulation 
(which  I  think,  for  anything  that  has  been  argued  before  me,  is  perfectly 
reasonable)  or  with  the  express  condition  that  if  the  plans  were 
sanctioned,  it  was  subject  to  some  work  being  done  in  connection  with 
the  old  drains.  I  wish  to  adopt,  if  I  may  be  allowed  to  say  so,  the 
argument  of  Mr.  Danckwerts,  that  the  conditions  as  to  materials  that 
are  allowed  to  be  used,  as  to  where  the  manholes  are  to  be,  and  as  to 
whether  or  not  there  should  be  any  protection  against  possible  leakage 
in  the  drains,  are  all  matters  which  have  or  may  have  to  be  considered 
differently,  according  as  the  old  drains  are  left  in  the  ground  or  not. 

I  am  of  opinion  that  the  view  taken  by  the  learned  magistrate  is  quite 
right,  and  the  further  facts  which  have  been  stated  in  consequence  o( 
questions  put  by  the  Court  have  made  the  matter  clear  and  removed 
the  only  doubt  that  ever  existed  in  the  mind  of  any  member  of  the 
Court.     1  think  the  appeal  should  be  dismissed. 

Lawrance  J.     I  agree. 

Kennedy  J.  I  wish  to  add  a  few  words,  because  I  do  not  feel,  and 
I  have  not  felt,  so  clear  about  the  matter  as  my  brethren,  although  I 
certainly  do  not  dissent  from  their  view,  and  I  am  not  prepared  to  say 
I  cannot  agree  with  it. 

It  is  important,  it  seems  to  me,  to  see  exactly  what  is  the  charge. 
Now  the  charge  before  the  magistrate  was  that  the  appellants,  being 
the  owners  of  certain  premises,  did,  when  reconstructing  the  drainage 
thereat,  make  and  provide  the  drains  and  connected  works  and 
apparatus  at  the  said  premises  not  according  to  the  directions  of  the 
Borough  Council,  whereby  the  appellants  were,  pursuant  to  section  S$ 
of  the  Metropolis  Management  Act,  1855,  directed  that  the  old  drains 
should  be  broken  up  and  destroyed  and  the  material  forming  them 
removed.  It  appears,  as  I  understand  the  re-statement  of  the  case,  that 
what  was  relied  upon  was  Regulation  No.  29. 

Now,  if  it  had  rested  there,  I  should  not  have  been  content  to  leave 
the  matter  where  it  was  left  by  Mr.  Danckwerts  in  his  argument ;  but 
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what  in  substance,  I  think,  is  covered  by  the  complaint  is  that  there        ^^Q^ 

was  a  breach  of  section  83.     I  think,  on  [the  whole,  that  it  does  cover  London  School 

not  merely  Regulation  No.  29,  but  also  the  directions  which  it  is  in  the  Board  v.  Pulham 
r\  ,      .  .  ■,  .         ,      TT    ,       1  .       •   Borongh Council, 

power  of  the  authonty  to  give  under  section  76.     Under  that  section  it 

seems  to  roe  that  the  local  authority  have  power  in  each  separate  case 
to  give  directions,  where  drains  are  about  to  be  made,  for  the  purpose 
ofdndniDg  directly  or  indirectly  into  any  sewer  under  the  jurisdiction 
of  the  local  authority.  And  although  I  can  see  considerable  danger  in 
making  terms  which  may  cause  very  great  expense,  against  the  imposi- 
tion of  which  it  is  difficult  to  struggle,  and  in  regard  to  matters  which 
may  not  be  connected  with  drains,  I  think  in  this  case  what  was  ordered 
to  be  done  may  be  fairly  brought  within  the  words  of  section  76,  which 
give  the  power  to  insist  upon  terms  and  conditions.  Therefore  I  do 
not  dissent  from  the  judgment,  but  I  agree  with  it  expressly  on  that 
ground;  because  it  seems  to  me  that  to  say,  quite  apart  from  any 
direction  in  a  particular  case,  that,  in  all  cases  where  new  drainage 
worb  are  to  be  put  into  a  place,  "all  old  brick  and  other  disused 
drains  shall  be  broken  up  and  destroyed  and  the  materials  forming  them 
and  all  foul  and  sewer-charged  earth  and  other  substances  carefully 
removed  from  the  premises,  dry  earth  or  ballast  or  brick  rubbish  being 
brought  in  if  necessary  in  place  of  them,"  is  rather  severe  if  it  is 
intended  to  be  applied  in  all  circumstances  and  without  modification  as 
an  absolute  regulation  of  the  authorities.  [Danckwerts^  K,C.y  stated 
that  the  regulation  was  applied  in  individual  cases  only,  according  to 
circumstances.  Kennedy  J.  continued  : — ]  If  that  is  so,  then  I  quite 
agree.  I  think  in  this  particular  case  it  is  clear  that  whether  you  call  it 
contractual  or  otherwise — it  would  be  contractual  as  regards  the 
engineering  body  who  were  employed  by  the  School  Board— it  becomes 
e&ctual  as  a  direction  under  section  76  as  regards  the  body  employing 
them,  namely,  the  School  Board. 

Under  those  special  terms  that  were  made  in  this  c^se,  I  am  not 
prepared  at  all  to  dissent  from  the  view  which  I  think  my  Lord  and  my 
brother  Lawrance  think  is  the  true  one,  namely,  that  the  direction 
under  section  76  covers  that  which  was  ordered  to  be  done  in  this  case, 
and  which  the  School  Board  have  not  complied  with. 

Appeal  dismissed. 

Solicitor  for  the  School  Board — C.  E.  Mortimer. 

Solicitor  for  the  Fulham  Borough  Council — R.  W.  Prescott. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
Thoagh  the  above  case  was  decided  by  Kennedy  J.  entirely,  and  by  Lord 
-Uverstone  C.J[.  partly  at  least,  on  the  footing  that  the  requirements  of  the 
boroogji  council,  with  which  the  school  board  had  failed  to  comply,  were  made 
under  section  76  of  the  Metropolis  Management  Act,  1855,  the  Court  would 
rather  seem  to  have  been  under  the  impression  that  the  tforough  council  had 
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power,  derived  either  from  section  83  of  that  Act  or  from  some  other  enactment, 

to  make  regulations  in  the  nature  of  bye-laws  with  reference  to  drains. 

Ixmdon  School  There  is  certainly  no  enactment  other  than  section  83  which  gives  any  power 

Board  z/.  FolhAm  of  this  kind  to  metropolitan  sanitary  authorities,  and  it  seems  abundantly  clear 
Boroagfa  Gooncil.  that  section  83  ^ives  no  such  power.  When  section  83  is  looked  at  in  conjunction 
with  the  precedmg  sections  it  seems  clear  that  where  it  speaks  of  a  drain  found 
on  inspection  not  to  have  been  made  or  provided  "according  to  the 
directions  or  regulations  "  of  the  sanitary  authority,  it  is  referring  to  requirements 
which  the  sanitary  authority  are  enabled  to  make  under  earlier  sections,  and  is 
not  itself  giving  any  power  to  make  regulations  or  give  directions.  And  further, 
any  power  in  the  sanitary-  authority  to  make  regulations  in  the  nature  of  bye-laws 
as  to  drains  would  be  quite  inconsistent  with  the  whole  scheme  of  the  series  of 
sections  among  which  section  83  occurs ;  for  the  scheme  of  those  sections  is 
clearly  to  give  the  sanitary  authority  a  discretion  to  decide  in  each  particular  case 
how  drains  should  be  laid  and  the  connected  apparatus  provided. 

The  printed  regulations  in  question  in  the  case  were  moreover  clearly  not 
intended  to  be  in  the  nature  of  bye-laws  laying  down  liard  and  fcist  rules  at  all, 
T)Ut  to  be  merely  a  code  of  requirements  which  the  sanitary  authority  might  in  the 
exercise  of  their  discretion  apply  in  particular  cases,  and  which  they  no  doubt 
would  uniformly  apply  except  in  so  far  as  in  any  particular  case  it  was  known 
that  peculiar  circumstances  rendered  them  unsuitable.  In  Frost  v.  Fulham  Vestry 
(19CX))  82  L.  T.  720  ;  64  J.  P.  629;  19  Cox  C.  C.  519,  it  was  held  that  the 
discretion  of  the  sanitary'  authority  could  legitimately  l)e  exercised  in  this  way  by- 
means  of  the  very  set  of  regulations  in  question  in  the  above  case,  though  it  wai 
fully  recognised  that  the  power  of  the  authority  was  discretionary.  And  the 
remarks  interposed  by  Danckwerts,  K.C.,  in  the  course  of  Kennedy  J. 's  judgment 
in  the  above  case  show  that  this  was  the  view  of  the  regulations  taken  by  the 
borough  council. 

It  seems,  therefore,  that  the  above  case  must  be  regarded  as  a  decision  as  to  the 
extent  of  the  powers  of  the  sanitary  authority  under  section  76  of  the  Act  of  1855 
and  nothing  more. 

As  a  decision  upon  section  76  the  case  is  not  altogether  satisfactory.  It 
hardly  seems  to  decide  that  the  powers  of  the  sanitary  authority  under  thit 
section  to  give  orders  as  to  the  manner,  &c.,  in  which  drains  shall  be  laid,  and 
as  to  the  provision  of  connected  works  and  apparatus,  include  a  power  to  order 
the  removal  of  disused  drains ;  but  rather  to  proceed  on  the  basis  that  thai 
section  renders  it  necessary  for  a  person  to  obtain  the  permission  of  the  sanitary 
authority  before  he  lays  drains,  and  enables  the  sanitary  authority  to  impose  tenito 
as  to  matters  going  beyond  what  are  "connected  works  and  apparatus "  as  a 
condition  of  granting  such  permission.  Indeed,  Kennedy  J.  speaks  of  the  words 
of  section  76  which  give  the  power  to  insist  upon  terms  ana  conditions.  The 
difficulty  is  that  there  are  no  such  words  in  section  76,  and  that  the  section  does 
not  expressly  make  the  permission  of  the  sanitary  authority  to  the  laying  of  a  drain 
necessary  at  all.  What  the  section  does  is  to  require  a  person  to  notify  the 
sanitary  authA-ity  before  he  lays  a  drain  and  to  require  the  sanitary  authority 
to  order  how  it  shall  be  laid.  So  far  as  that  section  goes,  the  sanitary  authority 
have  no  power  to  prohibit  the  laying  of  a  drain,  and  unless  they  make  an  order 
as  to  how  it  shall  be  laid  within  a  limited  time  (extended  by  section  63  of  the 
Metropolis  Management  Amendment  Act,  1862)  after  the  notice  given  to  them,  the 
person  proposing  to  lay  it  may,  so  far  as  that  section  is  concerned,  lay  it  how  he  pleases: 
see  Sio/^es  v.  Haydon,  Loc.  Govt.  Chron.^  1901,  p.  962.  Possibly,  however,  the 
judgment  of  the  Court  may  loe  explained  as  proceeding  on  the  footing  that  if  the 
person  proposing  to  lay  the  drain  suggests  a  particular  mode  of  laying  it  and  in 
effect  asks  for  an  order  to  lay  it  in  that  way,  and  the  sanitary  authority  consent  to 
his  request  upon  terms,  then  in  some  way  those  terms  become  part  of  the  order. 

It  should  be  added  that  the  resolution  of  the  public  health  committee  referred 
to  in  paragraph  5  of  the  supplementary  case  was  obviously  treated  by  the  Court 
as  the  act  of  the  Council,  though  there  was  no  statement  that  it  was  ever  ratified 
by  them,  and  that  no  question  was  raised  as  to  whether  the  requirement  of  the 
Council  that  the  drains  should  be  taken  up  was  communicated  to  the  school  board 
within  the  time  limited  for  the  making  of  orders  under  section  76  of  the  Act  of 
1855,  as  amended  by  section  63  of  the  Act  of  1862. 
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CHANCERY    DIVISION.  ^^^^ 

BTROPOUTAN  ELECTRIC  SUPPLY  CO.,  LTD.  u.  ST.  MARYLEBONE       ^'^f-  " 
BOROUGH  COUNCIL.  ^'^'  ^^' 

fleetrto  lUrbUncr—Sale  of  undeptaklncr  to  local  authoplty— Action  fop 
■peolfie  pepfopmanoe  —  Failupe  of  local  authoplty  to  obtain 
nMcsBapy  sanction  fbp  palalnflr  pupchnoc  money  by  loan  — 
PKunotlon  of  Bill  In  Papllament  to  obtain  boppowln^r  pow'cps— 
Bxtuudon  of  time  fop  completion  —  TepnuB  on  which  flrPanted 
-Form  of  Opdcp. 

J  metropolitan  borough  council  obtained  a  special  Act  by  which 
they  became  bound  to  purchase  the  undertaking  of  an  electric  supply 
company  in  their  borough.  Notice  to  treat  wets  duly  given^  but  the 
parties  being  unable  to  agree  on  the  amount  of  the  compensation  to  be 
paid,  the  matter  was  referred  to  arbitration.  The  arbitrators  having 
disagreed,  the  umpire  by  his  award,  adjudged  that  the  sum  of 
;^i,2 12,000  should  be  paid  by  the  council  to  the  company  as 
compensation.  As  this  would  involve  the  levying  of  a  rate  of  20s,  in 
the  j[i,  the  council  applied  to  the  London  County  Council  for  liberty 
to  raise  this  sum  by  a  loan,  but  this  application  was  refused.  The 
council  then  resolved  to  appeal  to  the  Local  Government  Board  agaitist 
this  decision.  Before  this  appeal  could  be  heard,  an  order  was 
made  on  August  7,  1903,  against  the  council  for  specific  performance 
of  the  contract  created  by  the  Act,  the  notice  to  treat,  and  the  award. 
The  order  fixed  December  31,  1903,  for  the  completion  of  the 
amtract  but  gave  liberty  to  the  council  to  apply  for  an  extension  of 
time  in  the  event  of  their  being  unable  to  find  the  necessary  money. 
Subsequently  to  the  order  the  council  applied  to  the  Local  Govern- 
ment Board  by  way  of  appeal  and  also  to  the  Board  of  Trade  but 
both  applications  were  refused.  As  a  last  resource  the  council  pro- 
posed to  promote  a  Bill  in  Parliament  to  obtain  the  rucessary 
borrowing  powers.  To  do  this  an  extension  of  time  was  necessary  in 
order  to  enable  them  to  obtain  the  consent  of  the  parochial  electors 
under  the  Borough  Funds  Acts  to  the  promotion  of  the  BilL 

Under  these  ciraimstances  the  Court  extended  the  time  till  Feb- 
ruary 29,  1904,  upon  terms,  including  payment  by  the  council  to 
the  company  of  the  bulk  of  the  capital  expenditure  they  had 
incurred  in  carrying  on  the  undertaking  since  the  date  of  the  contract. 
And,  the  consent  of  the  parochial  electors  having  been  obtained,  and 
the  Bill  read  a  second  time  in  tlte  meantime,  the  Court  aftenvards 
further  extended  the  time  upon  terms  including  a  further  payment  by 
the  council  to  the  company  towards  capital  expenditure. 

Motion  by  the  defendants  under  a  "  liberty  to  apply"  reserved  in  the 
judgment  of  the  Court  of  July  2,  1903,  that  the  time  fixed  by  the 
Court  for  the  completion  of  the  purchase  by  defendants  of  the  plaintiff 
company's  undertaking  might  be  extended. 
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^^^0^*^  The  following  were  the  facts : — 

Metropolitan  The   defendants,    by   virtue   of  the   Electric   Lighting   Order  Con- 

^ctac  Supply  firmation  (No.  i)  Act,  1901  (i  Edw.  VII.  c.  cxxxvii.),  became  bound 
Sti'Harylobone  to  purchase  the  undertaking  of  the  plaintiff  company  in  their  district 
Borough  Council.  Notice  to  treat  pursuant  to  the  terms  of  the  Act  was  duly  given,  and  the 
parties  being  unable  to  agree  as  to  the  terms  of  the  purchase,  the  matter 
was  referred  to  arbitration.  The  arbitrators  disagreed  and  the  umpire 
made  his  award  on  February  4,  1903,  by  which  he  adjudged  that 
;^i,2i2,ooo  should  be  paid  to  the  plaintiff  company  as  compensatioo. 
The  defendants  applied  to  the  London  County  Council  for  liberty  to 
raise  this  sum  by  loan,  and  on  June  23,  1903,  the  County  Cound 
declined  to  give  their  sanction  to  their  so  doing.  The  defendants  then 
resolved  to  appeal  to  the  Local  Government  Board  against  the  decision 
of  the  County  Council.  On  July  2,  1903,  before  the  appeal  could  be 
heard,  the  present  action  which  had  been  commenced  by  the  plaintiff 
company  for  specific  performance  of  the  contract  created  by  the 
Act,  the  notice  to  treat  and  the  award  came  on  for  hearing.  (See> 
I  L.  G.  R.  673.)  By  the  order  then  made  which  although  pronounced] 
on  July  2,  1903,  was  dated  August  7,  1903,  Buckley  J.  declared  thati 
a  binding  contract  was  created  by  the  Act,  the  notice  to  treat,  and  the 
award,  and  ordered  that  the  same  should  be  specifically  perfonned 
The  order  further  directed  certain  inquiries  as  to  the  title  of  the 
plaintiff  company  to  certain  of  the  i)roperties  sold,  and  ordered  that 
"the  31st  day  of  December,  1903,  be  fixed  for  the  completion  of  the 
purchase  and  that  upon  the  plaintiffs  executing  a  proper  conveyance  of 
the  St.  Marylebone  undertaking  to  the  defendants  or  to  whom  they 
should  appoint,  the  defendants  do  on  such  31st  day  of  December,  1903, 
lodge  in  Court  as  directed  in  the  schedule  hereto  the  smn  of  ;;^5o,ooo^; 
and  that  the  defendants  should  pay  the  balance  of  the  purchase-money 
to  the  plaintiff  company  together  with  a  sum  of  "  ;£67,25o,  being  an 
amount  agreed  between  the  plaintiff  company  and  the  defendants  in 
respect  of  the  capital  expenditure  of  the  plaintiff  company  on  the  St. 
Marylebone  undertaking  between  the  31st  day  of  December,  1901,  and 
the  30th  day  of  June,  1903."  The  order  further  ordered  that  "the 
defendants  (in  case  they  shall  find  that  they  will  be  unable  to  pay  the 
aggregate  purchase-money  on  the  31st  day  of  December,  1903),  are  to 
be  at  liberty  to  apply  for  a  postponement  of  the  date  for  payment  of  the 
said  purchase-money  and  for  completion  of  the  purchase."  The  full 
form  of  this  order  is  set  out  in  i  L.  G.  R.  (Addenda  and 
Corrigenda),  p.  xi. 

Subsequently  to  this  order  the  defendants  not  only  applied  to  the 
Local  Government  Board  by  way  of  appeal,  but  also  inquired  of  the 
Board  of  Trade  whether  it  were  possible  for  them  to  obtain  a  licence  to 
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meet  what  they  thought  to  be  the  technical  objection  of  the  County      ^^Q^-^ 
Council.     The  Board  of  Trade  refused  to  grant  the  licence,  and  on  Metropolitan 
September    28,    1903,    the    defendants   received   a  notice    from   the  jj^®^^ Supply 
Assistant  Secretary  of  the  Local  Government  Board  that  the  Board  had  st  Wylebone 
no  alternative   but   to   uphold   the   decision   of  the  County  Council.  Borou^  Council. 
Under  these  circumstances  the   only  available   remedy    left    to  the 
defendants  was  to  apply  to  Parliament  for  power  to  borrow  the  money 
and  on  October  29,  1903,  a  resolution  was  passed  in  favour  of  such  an 
application.     In  order  to  obtain  the  time  necessary  to  enable  them  to 
do  this  the  defendants  took  out  the  present  summons. 

Buckmaster^  K.C,  and  E.  Clayton  for  the  motion.  The  defendants 
have  done  all  in  their  power  to  comply  with  the  order  of  August  7, 

1903.  They  have  failed  to  obtain  the  necessary  consent  to  raising  the 
purchase-money  by  a  loan,  and  to  raise  it  by  a  rate  would  involve  the 
levying  of  a  rate  of  20s.  in  the  pound,  which  is  very  undesirable.  The 
only  alternative  left  to  the  defendants  is  to  apply  to  Parliament  for  the 
necessary  borrowing  powers.  Before  making  the  application  the 
consent  of  the  electors  must  be  obtained  under  the  Borough  Funds 
Acts,  and  a  poll  of  the  electors  canrtot  be  held  before  February  1 8, 

1904.  But  December  31  is  the  date  fixed  by  the  order  of  August  7, 
1903,  for  the  payment  of  the  purchase-money,  and  an  extension  of  time 
is  therefore  absolutely  necessary.  Probably  an  extension  until  the  end 
of  February  will  be  sufficient,  if  liberty  to  apply  for  a  further  extension 
is  given  in  case  the  defendants  are  able  to  proceed  with  their  application 
to  Parliament.  The  Bill  could  then  be  considered  next  Session.  If 
power  to  borrow  cannot  be  obtained  from  Parliament  this  heavy  rate 
will  have  to  be  levied  to  pay  this  capital  sum,  with  the  result  that  the 
whole  of  the  machinery  of  local  government  will  be  dislocated. 

Cripps^  K,C,y  Astbury^  K,C,,  and  Sargant  for  the  plaintiff  company. 
The  defendants  are  by  reason  of  acts  of  their  own  under  a  statutory 
liability  to  purchase  the  undertaking  on  terms  which  have  now  been 
settled  by  arbitration.  The  plaintiff  company  has  nothing  to  do  with 
the  question  how  the  money  is  to  be  raised.  The  money  can  be  raised 
by  borrowing  if  the  defendants  and  the  electors  do  not  disagree.  An 
extension  of  time  for  raising  the  money  is  reasonable  if  made  upon 
particular  terms,  but  the  right  of  the  plaintiff  company  to  be  paid  its 
purchase-money  must  be  recognised.  If  the  defendants  cannot  borrow 
the  money  they  must  raise  it  by  a  rate.  If  the  Bill  in  Parliament  be 
accepted  by  the  electors,  and  it  is  possible  to  proceed  with  it,  the 
plaintiflf  company  is  prepared  to  give  the  defendants  some  indulgence, 
bat  upon  terms.  If  the  electors  refuse  to  agree  to  the  Bill  and  no 
borrowing  powers  can  be  obtained,  it  will  be  the  right  of  the  plaintiff 
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i908»4.  company  to  enforce  the  raising  of  the  rate,  and  if  the  plaintiff  company 
Metropolitan  comes  to  the  Court  within  six  months  from  December  31,  it  can 
^^c^PP^y  compel  the  defendants  to  make  and  levy  a  rate  to  raise  the  amount.  If 
St.'Marylebone  ^^V  extension  is  granted  it  must  be  made  a  term  of  the  order  that  the 
Borough  Oouncu.  right  of  the  plaintiff  company  to  a  mandamus  is  not  to  be  affected.  The 
Court  has  no  discretion  to  refuse  to  grant  a  mandamus.  The  defendants 
have  now  a  judgment  against  them,  and  come  to  the  Court  in  mercy. 
The  plaintiff  company  does  not  object  to  an  extension  of  time  until 
February  29,  1904,  but  it  must  be.  on  the  understanding  that  if  by  that 
date  the  electors  have  not  consented  to  a  borrowing  Bill,  the  plaintiff 
company  will  at  once  proceed  to  protect  its  own  interests  by  obtaining 
a  mandamus.  [Buckley  J.  The  plaintiff  company  asks  that  the 
defendants  shall  undertake  to  make  a  rate,  but  at  the  same  time  it  says 
that  the  plaintiff  company  can  make  them  do  so  without  any  undertaking 
being  given.]  An  undertaking  will  prevent  difficulty  and  friction.  The 
plaintiff  company  only  wishes  to  help  the  defendants,  but  if  the 
latter  or  their  electors  make  it  impossible  for  it  to  do  so,  they 
must  face  the  consequences.  Asking  for  reasonable  conduct  by  the 
defendants  is  only  asking  them  to  show  that  they  are  acting  bond  fide. 
If  they  will  not  act  reasonably,  it  must  be  because  they  want  to  shuffle 
out  of  their  responsibility.  [Buckley  J.  By  inadvertence  or  oversight 
the  defendants  have  not  foreseen  the  difficulties  into  which  they  are 
getting;  but  to  levy  such  a  rate  as  will  be  required  will  be,  if  not  oppressive, 
very  burdensome.  The  defendants  have  been  very  foolish  to  place 
themselves  in  such  a  position.  If  such  a  rate  has  to  be  levied,  it  will 
be  a  complete  satire  on  municipal  trading.  They  have  agreed  to  buy 
and  have  incurred  an  enormous  responsibility,  and  they  now  say  that  they 
do  not  know  what  to  do.]  The  plaintiff  company  will  not  rescind  the 
contract.  Difficulties  are  thrown  on  the  plaintiff  company  by  reason  of 
its  being  under  a  statutory  liability  to  raise  and  expend  money  in 
keeping  up  an  undertaking  which  is  in  reality  the  property  of  the 
defendants.  It  is  submitted  that  the  defendants  ought  at  once  to  pay 
about  ;£6o,ooo  on  account  of  capital  expended  since  the  award  as  a 
term  of  obtaining  an  extension  of  time. 
Buckmaster^  K,C.,  replied. 

Buckley  J.  In  July,  1901,  the  defendants  obtained  an  Act  of 
Parliament  which  provided  that  the  plaintiff  company  should  sell  and 
the  defendants  should  purchase  the  St.  Marylebone  portion  of  the 
plaintiff  company's  undertaking.  The  terms  of  purchase  were  settled 
before  an  umpire  and  the  purchase  price  was  fixed  at  ;£■  1,2 12,000. 
At  that  point  the  difficulties  of  the  defendants  seem  to  have  commenced. 
They  appear  to  have  gone  with  a  light  heart  to  obtain  their  Act  which 
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compelled  them  to  purchase  and  the  plaintiff  company  to  sell,  and  when      I90e-4w 
the  purchase  price  was  fixed  they  found  themselves  in  the  difficulty  Metropolitan 
which  I  am  going  to  state.     In  order  to  comply  with  the  award  and  pay  ?*^^  Supply 
the  purchase-money  they  required  jf  1,250,000,  and  they  had  not  got  it.  st.*Mai7lebone 
They  had  to  obtain  power  to  borrow,  and  they  approached  the  autho-  Borough  Council, 
rides  and  endeavoured  to  obtain  the  proper  sanction  to  borrow  the 
money  and  they  failed  to  get  it.     An  action  was  brought  for  specific 
performance  of  the  contract  constituted  by  the  Act  and  the  proceedings 
under  the  Act.     I  tried  the  action  and  gave  judgment  orally  on  July  2, 
bat  the  order  is  drawn  up  and  is  dated  August  7.     It  is  a  judgment 
for  specific  performance,  and  it  directs  certain  inquiries,  which  I  need 
oot  particularise,  working  out  some  matters  of  detail.     It  was  urged 
before  me  then  that  the  defendants  were  in  the  difficulties  the  nature 
of  which  I  have  indicated,  and  I  was  asked  to  fix  such  a  time  as  would 
or  ni^ht  enable  them  to  put  themselves  in  a  position  to  find  the  money 
that  was  requisite  for  the  completion  of  the  purchase.     I  fixed  Decem- 
ber 31,  1903,  for  that  purpose,  and  I  added  that  the  defendants,  in  case 
they  should    find    that  they  would  be  unable  to   pay  the  aggregate 
purchase-money  on  December  31,  1903,  were  to  be  at  liberty  to  apply 
for  a  postponement  of  the  date  of  payment  of  purchase-money,  and  for 
the  completion  of  the  purchase.     The  application  before  me  now  is  an 
application  under  that  liberty  to  apply  asking  for  an  extension  of  time. 

Since  I  gave  judgment  in  August  the  defendants  have,  I  think,  to 
the  best  of  their  ability,  sought  to  obtain  leave  to  borrow  the  money,  but 
they  have  failed. 

Another  machinery  under  which  they  can  obtain  the  money  is  by 
levying  a  rate — getting  it  from  the  ratepayers — but  the  sum  is  so  large 
that  if  the  amount  was  to  be  obtained  by  levying  a  rate  for  the  whole 
apital  money,  it  would  be  a  rate  that  would  be,  I  was  going  to  say, 
oppressive,  but  a  very  heavy  burden  on  the  ratepayers,  and  I  am  quite 
ready  to  believe  the  defendants  are  not  prepared  to  face  the  ratepayers 
with  such  a  rate  as  that.  The  plaintiff  company  says :  "  You  have 
entered  into  this  contract  and  are  bound  by  it ;  how  you  get  your  money 
is  your  affair,  not  ours."  In  that  the  plaintiff  company  is  wholly  right 
in  my  opinion.  The  defendants  ought  to  have  thought  of  that  before, 
and  now  they  are  in  a  difficulty.  It  is  for  them  to  resolve  the  difficulty 
and  find  the  money.  The  position  is  complicated  by  this,  that  an 
undertaking  of  this  description  is  not  one  and  complete  at  any  moment; 
it  is  perpetually  requiring  additions,  and  the  undertakers  are  under 
statutory  obligations.  They  are  not  free  agents ;  they  have  to  keep  up 
the  undertaking  and  make  capital  expenditure.  As  things  stand  they 
are  in  the  position  of  custodians  of  somebody  else's  undertaking,  which 
that  somebody  else  will  not  pay  for.     They  have  to  go  on  and  do  that 
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i9oe-4w  which  they  are  bound  to  do  under  the  Act  of  Parliament,  and  they  find 
Metropolitan  themselves  in  a  difficulty.  On  the  other  hand,  the  defendants  say,  short 
S^^^  S^PP^y  of  making  a  rate  which,  considering  its  magnitude,  would  be  a  grievous 
SiMarylebone  matter  for  the  ratepayers,  they  have  really  done  all  they  can  up  to  the 
Borongh  OouDcii.  present,  and  I  think  they  have.  They  have,  further,  done  this :  they 
have  presented  a  Bill  which  is  pending  at  the  ensuing  Session  of  Parlia- 
ment which  will  or  will  not  be  capable  of  going  forward  according  as 
the  parochial  electors  do  or  do  not  approve  of  that  Bill  at  a  meeting  to 
be  held  hereafter.  That  decision  of  the  electors  will  be  arrived  at  by 
about  the  middle  of  February.  I  am  asked  to  extend  the  time  till 
February  29  to  ascertain  if  the  electors  will  or  will  not  approve  of  that 
If  they  do  not  the  Bill  falls  to  the  ground,  and  I  will  not  say  what  will 
happen  next ;  the  situation  will  become  more  acute.  It  may  be  that 
they  will ;  then  the  situation  will  become  less  acute,  and  the  purchas^ 
money  may  be  raised.  Then  I  asked  Mr.  Cripps,  who  appeared  for  the 
plaintiff  company,  whether  the  plaintiff  company  was  minded  to  enforce 
this  contract  or  rescind  it.  He  said,  "  Rescind  it !  Certainly  not ;  the 
plaintiff  company  proposes  to  enforce  it."  At  the  same  time  it  is 
competent  to  Parliament  to  do  anything,  and  if  a  municipal  authoritj! 
have  entered  into  such  a  bargain  as  is  an  oppression,  it  is  possible  that 
Parliament  might  relieve  them  from  that  contract  on  proper  terms,  and 
therefore  it  is  possible,  but  improbable,  that  the  sale  may  not  be  camedi 
out.  That  is  the  situation,  and  under  the  circumstances  I  am  asked  to 
extend  the  time  till  February  29,  and  I  think  I  ought  to  do  so.  Before 
that  date  it  will  be  known  what  is  going  to  happen. 

Then  comes  the  question  upon  what  terms  I  ought  to  do  so?   Tte 
first  term  that  the  plaintiff  company  asks  is  that  the  defendants  sM 
now  give  an  undertaking  that  if  the  electors  decline  to  approve  the 
Bill  they  will  forthwith  levy  a  rate  to  raise  the  necessary  amount    Nor 
I  am  not  minded  to  require  that  undertaking  as  a  term.    I  am  told,  and. 
I  believe  it  is  the  case,  that  if  the  final  date  arrives  at  which  thi^ 
purchase-money  must  be  paid,  it  w^ill  be  competent  for  the  plaintiff 
company  to  apply  for  a  mandamus  that  the  defendants  do  levy  a  rate  to^ 
collect  the  money.      Whether  the  Court  would  have  any  discretii 
in  dealing  with  that  I  do  not  know  and  do  not  say.     I  think  that 
ought  to  leave  the  matter  so  that  the  parties  shall  be  entitled  to 
to  their  legal  remedy  by  way  of  mandamus^  and  that  the  defendant 
should  not  be  required  to  give  an  undertaking  to  do  that  which  th< 
would  be  a  legal  obligation  upon  them  to  do  under  the  supposed 
circumstances. 

Then,  the  second  term  suggested  is  this :  As  I  have  said,  further 
capital  expenditure  is  necessarily  from  time  to  time  made  in  carrying  on 
this  undertaking,  and  by  the  order  of  August  7th,  it  is  ordered  that  the 
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plaintiff  company  do,   up  to  and  including   December   31st,    1903,       1908^4^ 

proceed  with  reasonable  diligence  and  in  accordance  with  the  reasonable  Metropolitan 

instractions  of  the  defendants,  with  the  conversion  of  the  system  of  S*^^^'*^^^^ 

supply  in  what  is  known  as  district  "C"  of  the  St.  Marylebone  area,  St. karylebone 

from  the  high  tension  system  to  the  low  tension  system,  so  that  both  by  Borongh  Council. 

itason  of  its  statutory  obligation,  and  by  reason  of  some  part  of  the 

i«ms  of  this  order,  the  plaintiff  company  was  to  go  on  spending  money, 

tod  in  the  affidavit  filed  on  its  behalf  it  is  said  that  under  the  circum-    - 

stances  it  is  not  reasonable  for  the  plaintiff  company  to  raise  more  capital 

bf  the  issue  of  more  shares  or  more  debenture  stock,  and  that  as  the 

natter,  it  is  to  be  hoped,  is  but  a  temporary  one,  what  it  does  is  to 

go  to  its  bankers  and  borrow  the  necessary  money  at  4^  per  cent. 

itterest     And  it  is  said  that  if  the  time  is  further  extended  the  money 

ibe  plaintiff  company  has   expended  since    1901   for  further   capital 

expenditure,  and  the  money  which  it  is  from  time  to  time  further 

expending  in  the  capital  expenditure  costs  it  money ;  and  that  it  is  not 

reasonable  that  that  should  go  on,  and  that  it  should  be  out  of  pocket 

soms  spent  on  the  undertaking  which  belongs  to  the  defendants.     I 

think  there  is  great  justification  for  that  argument.     When  the  judgment 

was  drawn  up  on  August  7th  an  agreement  was  come  to  between  the 

paities   that    ^67,250    should    be    the    agreed    amount    for   capital 

expenditure     between    December,    1901,    and    June,     1903.      Then 

there  has  been  further  capital  expenditure  since    that    time.     There 

fas  been   ;^5,ooo  either   made  or  to  which   the  plaintiff  company 

*as  committed  as  from  and  after  June  30th,   1903,   and  there  has 

teen  further  capital  expenditure  since  that  date.     The  plaintiff  company 

ttDtends  that    it  is   only   reasonable    that    there    should    be  repaid 

toil,  or  provided  for  further  capital  expenditure  which  it  will  have  to 

■tte,  a  substantial  sum,  and  it  suggests  ;^6o,ooo  as  a  reasonable  sum 

to  be  provided  at  once,  and  the  evidence  is  that  it  will  require  a  rate  of 

9i  m  the  ^.     I   think  that  is  not  an  unreasonable  term  that  the 

defendants  should  within  such  a  time  as  is  reasonable,  levy  a  rate  and 

paj  to  the  plaintiff  company  a  sum  of,  say,  ;^6o,ooo. 

Then  it  is  suggested  as  regards  the  balance  of  ;^67,25o,  and  any 
farther  capital  expenditure  which  the  plaintiff  company  has  to  make,  that 
it  b  not  unreasonable  that  the  defendants  and  not  the  plaintiff  company 
iboold  bear  the  4^  per  cent,  interest.  I  think  that  is  reasonable.  I  think 
it  is  a  reasonable  term  that  the  defendants  should  pay  the  ;;^6o,ooo  and 
iDierestat4^  per  cent,  on  the  ;;^7,25o,  and  upon  the  further  capital 
expenditure  which  has  been  or  shall  be  made  by  the  plaintiff  company. 

The  last  matter  is  this.  The  order  of  August  7th  provides  that  such 
funber  and  other  expenditure  as  the  plantiff  company  shall  make  up  to 
and  including  December  31st,  1903,  with  the  approval  of  the  defendants 
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i908-4>.  together  with  interest  on  such  further  and  other  expenditure  as  from 
Metropolitan  the  respective  dates  of  expenditure  at  the  rate  of  4  per  cent  should 
^^^ Supply  be  added  to  the  money  which  is  to  be  paid  by  the  defendants. 
SiMaiylebone  ^^^  plaintiff  company  says  that  that  does  not  work  in  this  sense,  that  it 
Borough  OonnciL  cannot  practically  go  to  the  defendants  for  their  approval  for  all  the 
little  items  of  capital  expenditure  that  it  has  to  make  day  by  day ; 
laying  a  main  here  and  putting  a  connection  there ;  numbers  of  small 
works,  some  large  and  some  small ;  and  it  suggests,  not  unreasonably, 
and  to  some  extent  at  its  peril,  that  I  should  make  it  a  term  that  th; 
future  expenditure  which  should  be  repaid,  should  be  all  reasonable  and 
proper  expenditure  on  capital  account,  that  has  been  or  may  be  made  by 
the  company  subject  to  its  vouching  or  proving  such  expenditure  to  be 
*  reasonable  and  proper.  That  is  objectionable  in  this  sense,  that  it  leaves 
it  to  be  determined  in  the  future,  whether  the  expenditure  is  reasonable 
or  proper  or  not.  Under  that  difficulty  the  plaintiff  company  will  lie; 
but  I  do  not  regret  it  so  much,  because,  if  I  leave  it  with  the  approval 
of  the  defendants,  I  am  imposing  upon  the  plaintiff  company  an 
expenditure  which  it  is  making  for  the  benefit  of  somebody  else,  with 
the  possibility  of  its  being  deprived  of  the  right  to  repayment  of  the 
amount,  because  it  has  not  obtained  the  approval  of  the  defendants  to 
it  It  makes  the  defendants  masters  of  the  situation  when  the  plaintuQf 
company,  through  no  fault  of  its  own,  is  compelled  to  expend  its  ownmoney 
upon  that  which  is  an  undertaking  of  the  defendants.  I  think  that  also 
ought  to  be  a. term.  I  therefore  extend  the  time  till  February  29th  neit, 
upon  these  three  terms :  That  within  a  time  as  to  which  I  mil  bear 
counsel,  ;^6o,ooo  shall  be  paid  by  the  defendants  to  the  plaintiff  company; 
secondly  that  4^  per  cent,  shall  be  payable  upon  the  balance  of 
;^67,25o,  and  upon  the  further  and  other  expenditure;  and  upon  the 
further  term  that  the  amount  to  be  added  to  the  purchase-money  shall 
be  such  further  and  other  expenditure  as  the  plaintiff  company  shall 
make  in  respect  of  reasonable  and  proper  expenditure  on  capital  account, 
subject  to  its  vouching  such  expenditure  as  being  necessary  and  proper. 
It  was  ultimately  agreed  by  the  parties  that  date  fixed  for  the  pajrment 
of  the  ;;^6o,ooo  should  be  January  31,  1904. 

The  order  as  finally  settled  (omitting  formal  parts)  was  as  follows : — 

This  Court  doth  order  that  the  day  fixed  by  the  said  judgment  (of  the  71  h 
August,  1903)  for  the  completion  of  the  purchase  therein  referred  to  and  for  the 
payment  of  the  purchase-money  may  be  extended  from  the  31st  day  of  December, 
1903,  to  the  29th  day  of  February,  1904,  on  the  terms  hereinafter-mentioned.  And 
it  is  ordered  that  the  plaintiffs  retain  the  profits  referred  to  in  such  judgment  in  lit^u 
and  satisfaction  of  any  claim  for  interest  on  the  purchase-money  until  such  extended 
day  for  completion.  And  it  is  ordered  that  the  plaintiffs  do  up  to  and  including  such 
extended  day  for  completion  proceed  in  accordance  with  such  judgment  with  tJie 
conversion  of  the  system  of  supply  therein  referred  to.     And  it  is  ordered  that  tlie 
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tpportionment  of  rents  and  profits  and  outgoings  directed  by  such  judgment  be  made  1006-4b 
on  sach  extended  day  for  completion.  And  it  is  ordered  that  the  further  and  other  «  .  j.^ 
expenditure  made  by  the  plaintiffs  up  to  and  including  the  31st  day  of  December,  Elft(jtno  gnpply 

1903,  included  under  such  judgment  in    the  aggregate  purchase-money  extend  to  Oo.^  hid,  v. 
expenditure  made  under  the  like  conditions  up  to  and  including  the  said  extended  St.  Maryleboiie 
day  for  completion.     And  as  terms  of  the  extension  of  time  hereby  directed  It  is  Borcwgh  OoonaiL 
ordered  as  follows :  First  that  the  defendants  do  on  or  before  the  31st  day  of  January, 

1904,  pay  the  sum  of  ;£'6o,ooo  to  the  plaintiffs  in  part  payment  of  the  sum  of  ;f  67,250 
mentioned  in  the  said  judgment  Secondly  that  the  defendants  on  the  said  extended 
day  for  completion  pay  to  the  plaintiffs  as  part  of  the  aggregate  purchase- money  in 
addition  to  the  further  and  other  expenditure  made  with  the  approval  of  the 
defendants  as  mentioned  in  such  judgment  all  such  further  and  other  expenditure  as 
the  plaintiff  shall  since  the  7th  August,  1903,  the  date  of  the  said  judgment  or  shall 
hereafter  have  made  or  make  as  reasonable  and  proper  expenditure  on  capital  account 
properly  applicable  to  the  St.  Marylebone  undertaking  although  not  made  with  the 
express  approval  of  the  defendants  and  thirdly  that  the  defendants  on  the  said 
extended  day  for  completion  pay  to  the  plaintiffs  as  part  of  the  aggregate  purchase- 
nioaey  interest  on  the  said  sum  of  ;f  67, 250  and  on  the  sum  of  ;^S,ooo  mentioned  in 
Uie  said  judgment  or  on  so  much  thereof  as  has  been  expended  by  the  plaintiffs  and 
on  the  further  and  other  expenditure  made  or  to  be  made  by  the  plaintiffs  with  the 
approval  of  the  defendants  as  mentioned  in  the  said  judgment  and  on  the  said 
reasonable  and  proper  expenditure  as  hereinbefore -mentioned  at  the  rate  of  4^  per 
cent  per  annum  as  firom  the  31st  day  of  December,  1903,  in  the  case  of  the  said 
sofflof  ;£'67,250  and  any  expenditure  made  prior  to  such  date  and  in  the  case  of 
expenditure  made  subsequent  to  such  date  from  the  date  of  the  expenditure,  the 
interest  on  the  said  sum  of  ;f6o,cxx>  part  of  the  said  sum  of  ;^67,250  to  be  calculated 
op  to  the  date  of  payment  of  the  said  sum  of  ;f  60,000  pursuant  to  this  order.  And  it 
b  ofdered  that  all  the  before-mentioned  interest  is  to  be  in  addition  to  the  interest  at 
the  rate  of  4  per  cent,  per  annum  on  any  such  further  or  other  expenditure  from  the 
date  of  expenditure  to  the  31st  day  of  December,  1903,  given  by  such  judgment  but 
in  lien  of  all  interest  (if  any)  on  capital  expenditure  given  by  such  judgment  subsequent 
10  the  31st  day  of  December,  1903.  And  it  is  ordered  that  the  defendants  the  Mayor, 
Aldermen,  and  Councillors  of  the  Metropolitan  Borough  of  St.  Marylebone  do  pay 
to  the  plaintiffs  their  costs  of  this  application.  Such  costs  to  be  taxed  by  the  Taxing 
Master.  And  it  is  ordered  that  the  defendants  be  at  liberty  to  apply  for  further 
postponement  or  extension  of  the  date  for  payment  of  the  purchase-money  and  for 
completion  of  the  purchase. 

Early  in  February,  1904,  the  consents  of  the  electors  and  the 
Council  were  obtained  to  the  promotion  of  a  Bill  in  Parliament  to 
confer  upon  the  defendants  the  necessary  borrowing  powers,  and  the 
Bill  had  been  presented  and  read  a  second  time  in  the  House  of 
Commons.  The  defendants  now  applied  by  motion  for  a  further 
extension  of  time  to  enable  the  Bill  to  be  passed. 

Buckmaster^  K.C^  and  E.  Clayton  for  the  motion.  The  defendants 
a.sk  that  the  time  may  be  extended  until  31st  August,  1904,  by  which 
time  in  all  probability  the  Royal  Assent  will  be  obtained  to  the  Bill. 

Cripps,  K.Ci  Astbury,  K.C,^  and  Sargant  for  the  plaintiff  company. 
The  plaintiff  company  is  willing  that  there  should  be  a  further  extension 
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.  ^^0^-^  for  two  months  if  the  defendants  pay  a  proper  sum  in  respect  of  the 
Metrapolitaa  expenditure  on  the  undertaking.  The  plaintiff  company  has  no  desire 
^^®  Supply   to  take  up  an  oppressive  attitude. 

SiMitfyleboDe 

Borough  OoTiiKal.      Buckley  J.  At  the  outset  I  desire  to  say  that  I  am  sorry  I  cannot 

disconnect  the  ratepayers  and  the  defendants.  For  the  former  I  have 
great  sympathy,  as  they  have  been  saddled  with  a  burden  through  no 
fault  of  their  own.  I  am  desirous  to  relieve  them  if  it  is  possible.  I 
have  no  sympathy  with  the  defendants.  They  have  entered  into 
obligations  which  fall  upon  other  persons.  Judicially,  however,  I  can 
only  consider  the  defendants.  The  question  is,  as  between  the 
purchasers  and  the  vendors,  what  are  fair  terms  to  impose  on  the 
purchasers  on  giving  them  an  extension  of  time  for  completion.  The 
judgment  for  specific  performance  gave  them  until  December  31,  1903, 
to  comply  with  it,  and  on  December  11,  1903,  the  time  was  extended 
on  the  terms  of  their  making  certain  payments.  In  pursuance  of  the 
order  the  defendants  have  taken  steps  to  further  comply  with  the 
judgment  by  obtaining  sanction  to  the  bringing  into  Parliament  of  a 
Bill  to  enable  them  to  borrow  the  purchase-money.  In  the  meantime 
the  defendants  have  not  obtained  the  purchase-money.  What  are  fair 
terms  on  which  a  further  extension  of  time  ought  to  be  granted  ?  There 
is  an  undertaking  on  which  it  is  necessary  to  make  further  capital 
expenditure.  Through  the  default  of  the  defendants  the  undertaking 
is  left  under  the  control  of  the  plaintiff  company ;  but  although  it  is 
now  the  defendants'  undertaking  the  plaintiff  company  is  bound  to  go 
on  with  it,  and  to  pay  money  in  respect  of  it.  Why  is  this  burden  to 
be  thrown  on  the  plaintiff  company?  Further  moneys  must  be 
provided  by  the  defendants,  who  are  in  default  What  is  a  fair  sum 
for  them  to  pay  as  a  term  of  their  having  a  further  extension  of  time  to 
complete  ?  I  am  going  to  name  a  sum  and  then  appeal  to  the  plaintiff 
company  to  take  less,  as  I  do  not  wish  to  press  hardly  on  the  rate- 
payers. Having  regard  to  the  evidence  I  find  the  sum  to  be  ;^2o,ooo, 
but  I  ask  the  plaintiff  company  to  accept  ;;^i  5,000. 

CrippSy  K.C,^  stated  that  plaintiff  company  was  willing  to  accept 
;^i  5,000. 

Buckley  J.  I  will  extend  the  time  until  April  30,  1904,  on  the  term 
that  the  defendants  will  on  or  before  March  31,  1904,  pay  to  the 
plaintiff  company  the  sum  of  ^j^i 5,000  in  respect  of  expenditure  on  the 
undertaking. 

Judgment  accordingly. 

Solicitors  for  the  defendants — Green  well  &  Co. 

Solicitors  for  the  plaintijf  company— ^2s\oyf  and  Barlow. 
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iJiflb  Court  of  3u0ticc^ 

KING'S    BENCH    DIVISION.  *??^_ 

GRAY  V,   HACKNEY   BOROUGH  COUNCIL.  ^^^'  '^ 

— Hetpopolltan  bopou^rb  oounoll— **  Bxlstlnflr  ollleep"~Addl- 
tloiiAl  wopk  — Remunepatlon  — Pow^ep  of  flnanee  oommlttee  to 
pemunepate  fbp  tempopapy  assistance— Liondon  Oovepmnent 
Aflt.  1809  (62  &  eS  Viet.  o.  14)  ss.  8  (8X  80  (1). 

The  plaintiff  who  at  the  time  of  the  coming  into  operation  of  the 
London  Government  Act^  1899,  '^^^  accountant  to  the  Hackney 
Vestry  was  transferred  by  that  Act  as  an  existing  officer  to  the 
defendant  council.  The  plaintiff  did  not  enter  into  any  new  contract 
with  the  council^  but  continued  to  perform  the  duties  attaching  to  his 
former  office^  and  also^  at  the  request^  as  he  alleged,  of  the  finance 
committee^  did  much  additional  work.  He  applied  to  the  finance 
committee  for  remuneration  for  extra  services,  and  the  committee 
recommended  to  the  council  that  he  should  be  paid  a  sum  of  jQ^o  ; 
Imt  the  council  refused  to  adopt  the  recommendation. 

He  sued  the  council  on  a  quantum  meruit  in  respect  of  the  extra 
services  for  a  sum  of  jQiJ2  10s. 

Held  (i)  that  the  plaintiff,  not  having  availed  himself  of  the 
option  given  to  him  under  section  ^o{i)  of  the  Act  to  relinquish  his  office 
on  the  ground  thai  the  duties  he  was  required  to  perform  were  "  not 
analogous "  or  **  an  unreasonable  addition "  to  his  then  existing 
duties,  must  be  taken  to  have  done  the  additional  work  without 
reference  to  any  implied  contract  that  he  should  be  remunerated  for 
so  doing, 

(2)  that  the  plaintiff^s  claim  was  inadmissible  by  reason  of  the 
provision  in  section  8  (3)  (t/"  M^  London  Government  Act,  1899,  that 
a  liability  exceeding  j^'50  shall  not  be  incurred  by  a  metropolitan 
borough  council  except  upon  a  resolution  of  the  council  passed  on  an 
estimate  submitted  by  thefifiance  committee. 

This  was  an  action  by  the  plaintiff  claiming  £^\\2  los.  for  remunera- 
tion for  extra  services  rendered  by  him  to  the  defendant  council 
between  November  9,  1900,  and  November  9,  1901,  under  the  following 
circomstances : — 

For  some  years  prior  to  November  9,  1900,  the  plaintiff  was 
accountant  to  the  vestry  of  Hackney.  On  that  day,  under  the 
provisions  of  the  London  Government  Act,  1899  (62  &  63  Vict.  c.  14), 
the  defendant  council  were  constituted  and  came  into  existence,  and 
there  were  transferred  to  them  the  powers,  duties,  property,  and 
liabilities  of  the  vestry,  and  the  existing  officers  of  the  vestry  including 
the  plaintiff. 

Under  the  same  Act  there  were  also  transferred  to  the  defendant 
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^oo**  council  all  the  powers,  duties,  property,  and  liabilities  of  the  trustees  of 
Gray  v.  Hacknev  the  poor  of  St.  John,  Hackney,  constituted  under  certain  local  Acts  of 
Borough  Oouncil.  the  4th  and  50th  years  of  the  reign  of  Geo.  IIL 

From  November  9,  1900,  until  November  14,  190 1,  the  defendant 
council  made  no  appointment  of  a  borough  accountant,  and  the 
plaintiff  during  the  interval  continued  to  discharge  under  the  defendant 
council  the  duties  which  prior  to  that  date  had  devolved  on  him  as 
accountant  of  the  vestry  and  related  to  the  vestry  only. 

From  November  9,  1900,  until  December  25,  190 1,  the  plaintiff  also 
discharged  the  duties  which  prior  to  November  9,  1900,  had  devolved 
on  the  accountant  or  other  like  officer  of  the  trustees  of  the  poor. 

The  particulars  of  the  duties  so  undertaken  were  as  follows  : — Conduct 
of  the  poor  rate  audit  to  November  9,  1900,  before  the  District  Auditor, 
which  took  place  in  December,  1900 ;  supervision  of  eleven  rate 
collectors  and  the  rating  staff  in  the  offices  of  the  defendant  council 
and  all  matters  within  the  duties  of  the  said  trustees ;  preparation  of 
the  first  and  second  general  rates  of  the  defendant  council  and  the  issue 
of  the  rates  and  carrying  out  of  a  complete  change  in  the  various  forms 
and  books  relating  to  rating  and  the  collection  of  rates  as  required  by 
the  Local  Government  Board  under  the  said  Act ;  the  collection  of  the 
said  general  rate  from  railway,  gas,  and  water  companies,  and  on  all 
assessments  of  ;^  1,000  and  upwards,  and  the  taking  over  and  to  a  laige 
extent  completing  by  order  of  the  finance  committee  of  the  defendant 
council  of  the  collection  of  an  officer  who,  in  September,  1900,  was 
;;£'i,ooo  in  arrear  with  his  work ;  and  the  work  relating  to  adjustment 
of  all  rates  between  adjoining  metropolitan  borough  councils  rendered 
necessary  by  the  changes  in  borough  boundaries  effected  by  or  under 
the  said  Act. 

The  plaintiff  applied  for  remuneration  for  the  alleged  extra  services 
to  the  chairman  of  the  finance  committee  on  March  25,  1901,  and  on 
November  14,  1 901,  the  finance  committee  recommended  a  payment 
of  ^^50  to  the  plaintiff  as  remuneration  for  such  extra  services  from 
November  9,  1900,  to  November  9,  T901,  but  the  defendant  council 
on  November  21,  1901,  refused  to  adopt  the  recommendation,  and  had 
since  refused  to  pay  the  plaintiff  any  sum  in  respect  of  such  alleged 
extra  services. 

The  plaintiff  by  his  statement  of  claim  alleged  that  the  duties  under- 
taken by  him  were  outside  his  duties  as  accountant  to  the  vestry,  and 
that  their  discharge  involved  a  large  amount  of  additional  labour  and 
trouble  and  a  very  large  amount  of  overtime.  He  further  alleged  that 
these  duties  were  undertaken  by  him  at  the  verbal  request  of  the 
chairman  of  the  finance  committee  of  the  defendant  council,  their  duly 
constituted  statutory  committee  having  the  control  of  the  matters  above 
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referred  to ;  that  the  defendant  council  knew  of  the  request  given  to  the        ^^^^ 
plaintiff  by  the  chairman  and  committee  and  adopted  and  ratified  their  Gray  z^.  Haeknev 
acts  and  had  availed  themselves  of  the  results  of  the  plaintiff's  labour ;  ^^m^^  Ooiincil. 
and  that  the  duties  were  undertaken  on  the  terms  that  the  plaintiff 
should  be  remunerated  for  their  discharge  at  a  fair  and  reasonable 
rate. 

The  defendant  council  by  their  defence  denied  that  they  knew  of  the 
request  of  the  chairman  and  the  finance  committee  to  the  plaintiff,  or 
that  they  ratified  their  acts,  or  that  the  chairman  and  committee  acted 
as  alleged. 

Danckwerts^  K,C.^  and  W.  F,  Crates  for  the  plaintiff.  On  the 
powers  and  duties  of  the  vestry  and  the  trustees  of  the  poor 
being  taken  over  by  the  defendant  council,  additional  work  was  thrown 
upon  the  plaintiff,  for  which  he  is  entitled  to  be  paid  a  quantum  meruit 

The  plaintifif  did  the  extra  work  on  the  invitation  of  the  chairman  of 
the  finance  committee.  That  committee  whose  duty  it  was,  under 
section  8  (3)  of  the  Act,  to  "  control "  the  finance  of  the  defendant 
council,  had  power,  it  is  submitted,  to  employ  an  accountant  to  assist 
them  in  the  performance  of  their  duties,  and  to  pay  him  for  so  doing, 
without  obtaining  the  consent  of  the  defendant  council.  It  follows  that 
the)^  could  employ  the  plaintiff,  who  was  an  "  existing  officer  "  of  the 
council,  and  agree  to  pay  him  fees  in  addition  to  his  regular  salary. 

The  defendant  council  have  accepted  the  work,  and  a  promise  by 
them  to  pay  for  it  must  therefore  be  implied  in  such  a  case.  It  is  not 
necessary  that  there  should  be  a  contract  in  writing  under  seal :  Lawford 
V.  Billericay  Rural  District  Couficil,  1903,  i  K.B.  772  ;  i  L.  G.  R.  535  ; 
72  L  J.  K.  B.  554. 

^Vhere  the  amount  is  under  ;;^5o,  the  finance  committee  have  under 
section  8  (3)  power  to  pay  it  without  obtaining  the  consent  of  the 
council  In  the  present  case  the  work  was  done  for  the  committee  with 
the  knowledge  of  the  defendant  council.  Inasmuch  as  the  finance 
committee  must  be  taken  to  have  employed  the  plaintiff  from  time  to 
time  to  do  work  which  lay  outside  his  ordinary  sphere,  they  never  at 
anytime  incurred  to  the  plaintiff  a  liability  exceeding  ^^50.  The 
consent  of  the  defendant  council  to  the  recommendation  of  the  finance 
committee  was  therefore  not  required. 

T,  Beven  for  the  defendant  council.  The  plaintiff  has  made  out  no 
case  for  remuneration.  He  was  an  "  existing  officer "  of  the  vestry 
under  section  30  (i)  of  the  Act.  The  scheme  of  the  Act  was  that  the 
person  who  had  previously  done  the  work  should  do  the  work  of  all  the 
authorities  taken  over  during  the  transitional  period.  The  duties  formerly 
devolving  on  the  overseers  and  the  trustees  of  the  poor  which  the  plaintiff 
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^^^^        undertook  were  **  analogous  "  and  were  not  "  an  unreasonable  addition  " 

Gray  v.  Hackner  to   his  duties  as  accountant  to  the  vestry.      If  the  plaintiff  thought 

Borough  Oonncil.  otherwise  he  might  have  relinquished  his  oflSce.     He  did  not  do  so,  but 

continued  in  his  office  and  thereby  became  an  officer  of  the  defendant 

council.     His  position  was  that  he  was  doing  the  work  of  his  old  office 

augmented  with  new  work,  and  hoping  for  an  increase  of  salary. 

Lawford\.  BilUricay  Rural  District  Council^  19031  i  K.  B.  772 ;  i 
L.  G.  R.  535  ;  72  L.  J.  K.  B.  554,  which  relates  to  little  things  of  daily 
occurrence,  does  not  apply.  The  plaintiff  was  a  permanent  official  and  the 
duties  of  an  accountant  are  not  such  as  could  come  within  that  case.  The 
plaintiff  himself  in  his  evidence  repudiated  the  idea  that  there  was  any 
contract  But  even  if  there  was,  the  case  would  come  within  section 
149  of  the  Metropolis  Management  Act,  1855,  which  requires  such  a 
contract  to  be  in  writing  under  the  seal  of  the  defendant  council: 
Young  y.  Royal  Leamington  Spa  G?r/^raA'(?«  (1883)  8  App.  Cas.  517; 
52  L.  J.  Q.  B.  713;  Hunt  v.  Wimbledon  Local  Board  (1878)  4 
C.  P.  D.  48 ;  48  L.  J.  C.  P.  207. 

Further,  rhe  finance  committee  are  constituted  under  section  58  of  the 
Act  of  1855,  ^^'^  *^^^  subject  to  the  limitations  imposed  by  section  8  (2) 
and  (3)  of  the  Act  of  1899,  and  the  defendant  council  did  not  dispense 
with  necessity  of  their  approval  to  validate  the  acts  of  the  committee,  or 
authorise  the  expenditure  of  any  money  by  such  committee.  It  is  a 
condition  precedent  to  the  plaintiff  suing  that  he  should  obtain  the 
consent  of  the  defendant  council. 
Danckwerts^  K,C.,  replied. 

Buckley  J.  In  1875  the  plaintiff  was  in  the  employment  of  the  vestry 
of  Hackney,  which  he  entered  as  a  temporary  clerk.  In  1894  he  was 
appointed  accountant  to  the  vestry.  At  that  date  there  were  three 
bodies  in  existence  in  Hackney,  viz.,  the  vestry,  the  trustees  of  the  poor, 
whose  function  it  was  to  make  rates,  and  the  overseers  of  the  poor, 
whose  function  it  was  to  collect  them.  From  1894  and  onwards  the 
plaintiff  did  in  a  different  form  the  same  work  as  during  the  period  I  am 
going  to  mention  he  did  for  the  borough  council.  That  state  of  things 
lasted  until  February  22,  1899.  On  that  date  a  special  meeting  of  the 
vestry  was  held,  at  which  a  resolution  was  passed  that  the  accounts  of 
the  trustees  of  the  poor  should  not  in  future  be  kept  by  the  accountant 
of  the  vestry.  It  follows  that  from  that  date  the  plaintiffs  sphere  of 
activity  was  reduced.     He  was  no  longer  accountant  for  the  trustees. 

In  1899  there  was  passed  the  London  Government  Act,  1899,  the 
result  of  which  was  that  as  from  November  9,  1900,  the  day  on  which 
the  Act  came  into  operation,  the  powers  and  duties  of  the  vestry,  the 
trustees,  and  the  overseers  were  transferred  to  and  became  vested  in  the 
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defendant  cx>unci].     Under  section  30  of  the  Act,  the  plaintiff,  as  an        ^^Q** 
existing  officer  employed  by  the  vestry,  was  transferred  to  and  became  Gray  i,.  Hackney 
an  oflScer  of  the  defendant  council.  Borough  Council. 

The  plaintiffs  claim  to  remuneration  is  based  on  this,  that  when  he 
was  thus  taken  over  his  duties  were  confined  to  those  to  which  they  had 
been  cut  down  by  the  resolution  of  February  22,  1899,  and  that  other 
work  was  added  outside  the  sphere  of  his  previous  employment,  and  he 
sues  for  a  quantum  meruit  in  respect  of  that  additional  work.  What 
happened  was  this  :  he  simply  did  what  there  was  to  do.  He  did  all 
the  classes  of  work  which  he  did  before  1894.  His  work  was  heavier 
but  was  the  same  class  of  work.  He  stated  in  his  evidence  that  the 
chairman  of  the  finance  committee  said  to  him  that  he  hoped  that  he 
would  go  on,  and  that  he  replied  he  would  be  loyal  to  the  defendant 
council,  but  that  he  hoped  the  defendant  council  would  appoint  a  new 
accountant.  In  my  judgment  the  conclusion  to  be  drawn  from  this  is 
that  there  was  no  new  employment  of  the  plaintiff  by  the  defendant 
council,  but  that  he  was  content  to  do  extra  work  in  the  hope  that  he 
would  be  remunerated  for  so  doing.  That  state  of  things  continued 
from  November,  1900,  until  March  25,  190 1,  when  he  wrote  to  the 
chairman  of  the  finance  committee  a  letter,  which  has  not  been  produced, 
but  the  effect  of  which  was  that  the  work  being  very  heavy  he  hoped 
that  the  chairman  would  bring  the  matter  before  the  finance  committee 
and  that  some  payment  would  be  made  to  him.  In  answer  to  that 
letter  the  chairman  on  March  26,  1901,  wrote  to  the  plaintiff  as  follows  : — 
"I  have  received  yours  of  the  25th  inst.,  and  am  very  sorry  you  are  too 
unwell  to  continue  your  duties  at  the  town  hall.  I  am  sorry  you  have 
written  such  a  letter  just  at  this  time ;  it  would  have  been  better  if  you 
had  waited  until  the  re-organisation.  I  cannot  read  the  letter  to  the 
committee,  for  I  am  sure  it  would  do  you  more  harm  than  good  at  the 
present  time.  If  you  still  think,  considering  the  state  of  the  office  work, 
that  you  must  have  a  week's  holiday,  send  me  a  letter  in  time  for 
to-morrow's  committee  and  I  will  read  it  to  them."  It  is  plain  that  the 
plaintiff  knew  that  he  was  doing  the  extra  work  from  a  feeling  of  loyalty, 
and  not  because  he  thought  he  had  any  right  to  payment  for  it.  That  letter 
was  not  brought  before  the  finance  committee.  Ultimately,  on 
October  i,  1901,  a  meeting  of  the  borough  council  was  held  at  which  a 
resolution  was  passed,  that  the  office  held  by  the  plaintiff  should  be 
abolished,  and  that  the  council  should  advertise  for  an  accountant  who 
had  had  experience  in  municipal  finance,  at  a  salary  of  ;;^3oo  per 
annum.  The  plaintiff  relinquished  his  appointment.  The  finance 
committee  in  their  report  to  the  borough  council,  dated  November  14, 
1 90 1,  stated,  with  reference  to  the  plaintiffs  application  for  remuneration 
for  extra  services,  as  follows  : — "  When  the  London  Government  Act, 
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I904w  1899,  came  into  operation,  the  council  at  the  outset  did  not  make  any 
6ray  v.  Hacknev  appointment  to  the  office  of  borough  accountant,  and  no  appointment 
Borough  Council,  has  been  made  up  to  this  date.  It  was,  therefore,  necessary  that  Mr. 
Gray  should  take  upon  himself  the  duties  appertaining  to  the  appoint- 
ment. These  have  included  a  complete  charge  of  all  forms  relating  to 
rating  matters,  the  issue  of  the  council's  first  general  rate,  and  the 
general  supervision  of  all  matters  peculiar  to  the  late  trustee  board." 
The  committee  accordingly  recommended :  "  That  the  sum  of  fifty 
pounds  (;^5o)  be  paid  to  Mr.  C.  M.  Gray  for  extra  services  rendered  by 
him  to  the  borough  council  during  the  year  ended  November  9,  1901." 
This  recommendation  came  before  the  borough  council  on  November 
2T,  190T,  and  being  put  to  the  council  was  declared  to  be  lost. 

The  minute  or  memorandum  from  the  plaintiff,  which  was  read  to 
the  finance  committee  on  November  6,  1901,  contains  the  arguments 
supporting  his  case.  It  commences :  "  The  committee  will  no  doubt 
recollect  that  the  staff  of  the  late  Hackney  Vestry  was  taken  over  by  the 
borough  council  subject  to  and  in  accordance  with  the  provisions  of  the 
Existing  Officers'  Scheme  under  the  London  Government  Act,  1899, 
and  it  follows  that  my  position  as  accountant  to  the  late  vestry  was  to 
continue  that  work  in  a  similar  capacity  under  the  counciL  Had  there 
been  only  one  authority  in  the  parish,  this  process  would  have  been 
automatic,  but  as  the  borough  council  absorbed  both  the  vestry  and  the 
trustees  of  the  poor,  it  follows  that  the  accountant  was  compelled,  \i 
only  as  a  matter  of  loyalty  to  his  employers,  to  take  up  the  whole  of  the 
accountancy  peculiar  to  both  boards,  and  the  necessity  for  this  has  been 
more  than  proved  by  the  fact  that  the  borough  council  has  allowed 
nearly  twelve  months  to  elapse  before  making  any  appointment  That 
the  taking  of  so  much  work  on  one's  shoulders  involved  heavy  additional 
labour  and  responsibility  is  beyond  question.  The  committee  know  the 
general  details,  so  I  will  not  now  enter  into  them.  Early  in  1901,  it 
became  necessary  to  anticipate  the  many  changes  in  the  various  forms 
relating  to  rating  matters,  arising  out  of  the  dissolution  of  the  trustee 
board  and  the  making  of  the  council's  first  general  rate  under  the  Act. 
Everything  was  changed,  and  the  position  was  rendered  more  difficult 
from  the  fact  that  the  Order  of  the  Local  Government  Board  defining 
the  several  forms  was  not  issued  until  the  28th  March,  a  period  at 
which  all  forms  for  the  rate  from  Lady-Day  to  Michaelmas,  1901,  had 
been  anticipated  according  to  the  knowledge  and  experience  that  had 
been  acquired.  The  committee  will  recollect  that  the  town  clerk,  who 
was  the  official  really  responsible  for  the  execution  of  this  work,  became 
ill  in  February  and  he  did  not  return  to  the  office  until  April,  with  the 
result  that  as  a  matter  of  loyalty  I  was  bound  to  take  the  whole  of  the 
business  in  hand,  and  I  have  reason  to  say  that  I  did  so  successfully." 
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And  further  on  it  stated :  "  I  venture  to  submit  that  this  first  year  of  the  ^^0*. 
councirs  labours  has  involved  an  enormous  amount  of  extra  work,  Qray  &.  Hackney 
which  in  my  case  means  additional  services,  as  in  the  capacity  in  which  Borough  Oouncil. 
I  was  taken  over  by  the  council,  I  had  no  responsibility  whatever 
for  any  of  the  duties  formerly  carried  out  by  the  late  trustee  board. 
But  as  I  have  already  stated,  loyalty  compelled  me  to  take  up 
the  work  and  to  carry  it  out  to  the  very  best  of  my  ability.'' 
Those  being  all  the  facts,  I  have  now  to  consider  the  material 
provisions  of  the  London  Government  Act,  1899.  Under  section 
30  (i) :  "  Where  the  powers  and  duties  of  any  authority 
are  transferred  by  or  under  this  Act  to  any  borough  council,  the 
existing  officers  of  that  authority  shall  be  transferred  to  and  become 
the  oflficers  of  that  council.  Any  assistant  overseers,  rate  collectors, 
and  other  officers  employed  in  the  performance  of  duties  of  overseers 
within  a  borough  shall  also  be  transferred  to  and  become  officers  of  the 
council  for  that  borough.  The  council  may  abolish  the  office  of  any 
such  officer  whose  office  they  may  deem  unnecessary ;  but  any  officer 
required  to  perform  duties  such  are  not  analogous,  or  which  are  an 
unreasonable  addition  to  those  which  he  is  at  present  required  to 
pefonn,  may  relinquish  his  office,  and  any  officer  so  relinquishing  his 
office,  or  whose  office  is  abolished,  shall  be  entitled  to  compensation 
under  this  Act"  If  the  plaintiff  is  right  in  saying  that  the  services 
were  not  "  analogous  "  to  those  which  he  was  then  required  to  perform, 
or  were  **  an  unreasonable  addition  "  to  them,  he  ought  to  have  availed 
himself  of  the  section  and  to  have  relinquished  his  office.  He  did  not, 
however,  do  so,  but  went  on  working  without  any  contemplation  that 
he  was  thereby  entering  into  a  new  contract  with  the  borough  council. 
The  only  other  material  section  is  section  8  (3).  The  plaintiff  asks 
me  to  review  the  exercise  of  a  statutory  jurisdiction  given  to  the  finance 
committee  and  the  defendant  council  Section  8  (3)  provides  that 
"every  borough  council  shall  from  time  to  time  appoint  a  finance  com- 
mittee for  regulating  and  controlling  the  finance  of  the  council ;  and  no 
order  for  payment  of  any  sum,  whether  on  account  of  capital  or  income, 
shall  be  made  by  a  borough  council  except  in  pursuance  of  a  resolution 
of  the  council  passed  on  the  recommendation  of  the  finance  committee; 
and  any  costs,  debt,  or  liability  exceeding  fifty  pounds  shall  not  be 
incurred  except  upon  a  resolution  of  the  council  passed  on  an  estimate 
submitted  by  the  finance  committee  .  .  .  ."  The  plaintiff  sought  to 
rest  his  case  on  this :  that  he  was  employed  from  day  to  day  at  a 
^anium  nurm't,  which  was  less  than  ;^5o  a  day  ;  in  other  words,  that 
bb  employment  was  not  a  continuing  employment,  and  that  the 
remuneration  was  less  than  j£s^  ^  ^*y>  ^^^  that  it  was  competent  for 
the  linance  committee  to  employ  him  as  a  temporary  assistant.     But 
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^PO^        the  facts  do  not  give  colour  to  any  such  construction.     He  was  a 

Qnj  V.  Haeknej  permanent  officer  employed  at  a  rate  which  exceeded  ^^50. 

Borough  Cooncil.      In  my  judgment,  it  is  not  competent  for  me  to  review  the  refusal 

of  the  defendant  council  to  adopt  the  recommendation  of  the  finance 

committee.     I   think,  therefore,    that   the   action   fails,   and  that  the 

defendant  council  are  entitled  to  judgment  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff— ^XxsXt^^^  and  Son. 
Solicitor  for  the  defendants — W.  A.  Williams. 

Note. 

The  decision  in  the  above  case  that  the  alleged  liability  of  the  council  on  which 
the  plaintiff  was  suing  was  a  "liability  exceeding  fifty  pounds"  within  the 
meaning  of  section  8  (3)  of  the  London  Government  Act,  1899,  njaybe  compared 
with  the  decision  in  Eaton  v.  Baskcr  (1881)  7  Q.  B.  D.  529  ;  50  L.  J.  Q.  B. 
444 ;  44  L.  T.  703 ;  29  W.  R.  597  ;  45  J.  P.  616,  where  it  was  held  that  an 
agreement,  made,  upon  the  occasion  of  an  epidemic,  between  an  urban  authority 
and  a  doctor,  under  which  the  doctor  was  to  attend  the  patients,  who  were  housed 
in  tents,  at  a  charge  of  5s.  3d.  per  tent  per  day,  aid  not  come  within  the 
provisions  of  section  174  (i)  of  the  Public  Health  Act,  1875,  requiring  every 
contract  of  an  urban  authority,  **  whereof  the  value  or  amount  exce^  fifty 
pounds"  to  be  in  writing  under  seal,  thcnigh  the  doctors  charges  ultimately 
amounted  to  more  than  £^0. 
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iJifib  Court  of  3u0ticc* 

KING'S    BENCH    DIVISION.  M»04>. 

HENNEN  V.  LONG.  ^'*-  5- 

AduItenUton—Wappanty— Milk— Addition  of  ppeoepvatlve  by  petallep 
»  of  Food  and  Dpuflrs  Aet»  1876  (88  As  89  Vlot.  e.  63X  s.  26. 


A  retailer  of  milk,  who,  after  he  has  received  milk  from  the  whole- 
sale dealer  under  a  contract  containing  a  warranty^  adds  boric  acid 
to  it,  cannot,  upon  proceedings  taken  against  him  under  section  6  of 
the  Sale  of  Food  arid  Drugs  Act,  1875,  fo^  selling  milk  deficient  in 
fat  and  containing  added  water,  set  up  his  vendor^ s  warranty  as  a 
defence  under  section  25.  Having  added  boric  acid  he  cannot  be 
heard  to  say  that  the  milk  when  he  sold  it  was  in  the  same  condition 
as  when  he  purchased  it. 

Case  stated  by  justices  who,  being  equally  divided  in  opinion,  had 
dismissed  an  information  preferred  against  the  respondent  by  the 
appellant,  an  inspector  of  nuisances  for  the  borough  and  county  of 
Southampton,  under  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  charging  the  respondent  with  selling  adulterated  milk. 
The  facts,  &c.,  were  stated  in  paragraphs  3,  et  seq.,  as  follows  : — 
3.  Upon  the  hearing  of  the  information  the  following  facts  were 
admitted  or  proved  in  evidence  : — 

(a)  Upon  Wednesday,  June  loth,  1903,  about  8.10  a.m.,  the 
appellant  purchased  near  No.  8  Union  Road,  Freemantle,  in  the 
said  borough  and  county  one  pint  of  new  milk,  for  which  he  paid 
twopence,  from  the  respondent,  and  when  the  purchase  was 
completed  the  appellant  informed  the  respondent  that  he  (the 
appellant)  was  an  inspector  under  the  Food  and  Drugs  Act,  and 
that  he  had  purchased  the  milk  for  the  purpose  of  analysis  by  the 
public  analyst. 

(^)  The  appellant  then  divided  the  milk  into  three  parts,  and 
sealed  and  fastened  the  same  in  the  presence  of  the  respondent. 
One  part  he  gave  to  the  respondent,  one  part  he  retained,  and  the 
third  he  took  to  the  public  analyst,  whose  certificate  he  produced 
to  us,  a  copy  whereof  is  annexed  to  and  is  intended  to  form  part 
of  this  case.  The  sample'  of  milk  was  marked  "  sample  No.  102, 
June  loth,  1903." 

(c)  On  July  9th,  1903,  the  appellant  received  from  the 
respondent's  solicitors  a  written  notice  that  on  the  hearing  of  the 
said  information  the  respondent  would  rely  on  the  defence  that  the 
respondent  purchased  the  milk  in  question  as  the  same  in  substance 
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^^O^  and  quality  as  that  demanded  of  him  by  the  appellant  and  with 

Hennen  v.  Long.  a  written  warranty  to  that  effect,  and  that  he  had  no  reason  to 

believe  at  the  time  he  sold  the  said  milk  that  it  was  otherwise,  and 
that  he  sold  the  said  milk  in  the  same  state  as  he  purchased  it, 
and  that  the  person  from  whom  the  respondent  received  the  milk 
was  Silas  Frampton,  of  Upper  Manor  Farm,  Longstock,  Stock- 
bridge,  Hants.  Annexed  to  the  said  notice  was  a  copy  of  a 
memorandum  of  agreement  between  the  said  Silas  Frampton  and 
the  respondent,  and  also  copy  of  two  labels  dated  respectively 
June  9th.  Copies  of  the  said  notice,  agreement  and  labels  are 
annexed  to  and  are  intended  to  form  part  of  this  case. 

(d)  The  said  Silas  Frampton  was  called  as  a  witness  before  us 
by  the  appellant.  He  deposed  that  he  did  not  at  any  time  put 
any  boric  acid  preparation  as  a  preservative  or  anything  else  into 
any  milk  sold  by  him  to  the  respondent. 

(e)  One  Hutchens,  cowkeeper  to  Silas  Frampton,  was  also  called 
as  a  witness  by  the  appellant,  and  he  deposed  that  he  milked  his 
master's  cows  on  the  day  in  question,  and  had  the  milk  under  his 
care  from  milking  until  delivery  at  the  railway  station,  and  that 
nothing  whatever  was  put  into  the  milk. 

(/)  The  respondent  gave  evidence  before  us.  He  deposed 
that  the  milk  in  question  was  received  by  him  from  Silas 
Frampton  under  the  said  agreement.  He  admitted  that  he  had 
put  into  the  milk  so  purchased  one  ounce  of  milk  preservative  to 
each  ten  gallons  of  milk.  The  respondent  stated  that  although  by 
the  directions  on  the  packet  in  which  the  milk  preservative  so  used 
by  him  was  contained,  it  appeared  that  the  preservative  should  be 
dissolved  in  water  before  being  put  into  the  milk  he  had  not 
followed  the  directions,  but  had  put  the  same  into  the  milk  in  a 
dry  condition  without  dissolving  the  same.  Respondent  stated  he 
had  not  discovered  that  the  preservative  left  any  sediment. 

(g)  It  was  proved  by  Henry  Brierly,  the  borough  analyst,  on 
behalf  of  the  appjellant,  that  dry  boric  acid  would  dissolve  in 
milk,  but  slowly,  and  would  very  likely  leave  a  sediment,  but  that 
there  was  no  sediment  in  the  sample  of  milk  in  question,  and 
which  he  analysed. 
4.  The  respondent  contended  : — 

(a)  That  the  said  agreement  was  a  warranty,  and  was  a  complete 
defence  under  section  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875. 
The  appellant  contended  : — 

(a)  That  section  25  of  the  Act  of  1875  required  the  respondent, 
rel)4ng  on  the  said  agreement  as  a  warranty,  to  prove  also  that  he 
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had  no  reason  to  believe  at  the  time  he  sold  it  that  the  milk  was  t^o^ 
other  than  of  the  nature,  substance,  and  quality  demanded  by  the  Hennen  v.  Long, 
appellant,  and  that  he  sold  it  in  the  same  state  in  which  he 
purchased  it.  That  by  the  respondent's  own  admission  the  milk 
in  question  was  not  in  the  same  state  as  when  he  purchased  it  by 
reason  of  his  having  added  matter  thereto,  and  that  the  warranty 
was  therefore  not  an  answer  to  the  charge,  and  the  respondent  was 
not  entitled  to  be  discharged  from  the  said  prosecution. 

5.  We  being  equally  divided  as  to  whether  the  warranty  constituted 
under  the  circumstances  a  defence  entitling  the  respondent  to  be  dis- 
charged from  the  said  prosecution,  the  information  was  dismissed. 

6.  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 
above  statement  of  facts  we  ought  to  have  convicted  the  respondent 
upon  the  above  information,  and  what  should  be  done  in  the  premises. 

The  analyst's  certificate  showed  a  deficiency  of  fat,  and  an  excess  of 
water  in  the  milk. 

S.  H.  Emmanuel  for  the  appellant.  The  adulteration  complained  of 
was  added  water  and  abstraction  of  fat.  The  respondent  cannot 
defend  himself  by  saying  that  he  trusts  to  the  warranty  under  which  he 
purchased  the  milk,  when  he  admits  that  he  had  added  boric  acid. 
Having  added  this  boric  acid  after  purchase  he  did  not  sell  the  milk  in 
the  state  it  was  in  when  he  purchased  it.  Upon  the  wording  of 
section  25  it  is  submitted  that  the  respondent  has  failed  to  prove  what 
the  section  says  he  must  prove  before  he  can  set  up  a  warranty  as  a 
defence. 

No  counsel  appeared  for  the  respondent. 

Lord  Alverstone  C.J.  I  think  this  case  must  go  back  to  be  heard. 
In  previous  cases  that  have  been  before  the  Court  I  have  seen  that  the 
point  might  some  day  arise  as  to  the  addition  of  some  substance  which 
had  nothing  at  all  to  do  with  the  adulteration.  It  is  quite  possible  that 
that  was  just  the  point  that  the  Act  of  Parliament  did  not  mean  to  be 
raised,  and  that  it  was  intended  that  there  should  not  be  a  discussion 
as  to  whether  what  was  added  did  affect  the  adulteration  or  not.  But 
be  that  as  it  may,  in  this  case  it  was  attempted  to  say  that  the  warranty 
was  a  defence  upon  the  ground  that  the  respondent  had  sold  the  milk 
in  the  same  state  as  when  he  purchased  it  because  he  had  only  put  in 
boric  add,  which  had  nothing  to  do  with  the  adulteration.  Now  it  is 
perfectly  pkdn  that  there  was  a  case  to  be  investigated  here.  The 
analysis  shows  that  there  was  water  to  the  extent  of  5  per  cent.,  and  it 
seems  to  me,  having  regard  to  the  case  that  was  stated,  there  was 
certainly  a  case  to  be  investigated  with  reference  to  how  this  stuff  had 
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^*^^  been  put  in,  and  under  what  circumstances,  so  to  speak,  the  milk  got 
Heiuien  v.  Long,  this  water.  Under  those  circumstances  it  is  not  the  warranty  only 
which  affords  a  defence,  because  something  has  been  added  which  can 
only  be  determined  when  all  the  case  has  been  heard  even  to  enable  the 
person  charged  to  raise  the  point  which  is  attempted  to  be  raised  here, 
and  it  is  evident  that  the  real  case  to  be  tried  was  not  the  case  under 
section  25,  but  was  the  case  of  the  defence  that  the  man  would  have 
had  under  the  protective  words  of  section  6  itself.  I  am  therefore  of 
opinion  that  for  the  purposes  of  this  case  the  milk  was  not,  as  shown  to 
the  magistrates,  sold,  and  could  not  have  been  found  by  them  to  have 
been  sold,  in  the  same  state  as  when  the  appellant  purchased  it,  and 
that  being  so  they  certainly  ought  not  to  have  held  the  warranty  alone 
to  have  been  a  defence,  but  ought  to  have  heard  the  case  on  the  merits 
and  then  dealt  with  the  point  which  does  arise  as  to  what  the  actual 
effect  of  the  addition  was. 

I  am  clearly  of  opinion  that  the  case  should  go  back  to  be  heard  on 
the  ground  that  the  warranty  section  did  not  apply,  that  the  milk  had 
not  been  sold  under  these  circumstances  in  the  same  condition  in  which 
it  had  been  purchased. 

Wills  J.  I  am  of  the  same  opinion.  I  only  want  to  add  that  to  my 
mind  the  Act  of  Parliament  is  perfectly  plain  in  section  25,  and  I 
cannot  help  thinking  that  what  is  really  meant  was :  "  We  will  not  Jiave 
on  this  question  of  warranty  any  question  whether  the  thing  added  to 
the  milk  or  subtracted  from  the  milk  has  done  any  harm  or  not ;  if 
you  rely  on  the  warranty  you  must  show  that  it  was  exactly  what  you 
purchased." 

Kennedy  J.  I  think  the  matter  is  very  clear,  and  I  have  some 
difficulty  in  understanding  how  there  can  be  any  doubt  about  it 
Section  25  allows  a  defence  to  a  prosecution  under  the  Act  if  there  has 
been  proof  to  the  satisfaction  of  the  justices  that  the  person  who  is 
prosecuted  purchased  the  article  in  question  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of  him  by  the  prosecutor,  and 
with  a  written  warranty  to  that  eifect ;  that  he  had  no  reason  to  believe 
at  the  time  when  he  sold  it  that  the  article  was  otherwise ;  and  that  he 
sold  it  in  the  same  state  as  when  he  purchased  it.  If  a  man  having 
got  an  article  pours  acid  into  it,  can  he  say  when  he  sells  it  plus  the 
acid,  that  it  is  in  the  same  state  as  when  he  purchased  it  ?  That  is 
really  the  case. 

Appeal  allowed. 

Solicitors  for  the  appellant — Church,  Adams,  and  Prior,  for  R.  R. 
Linthome,  Southampton. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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SCOTT  V,  BROWN.  ^^'i  \l\ 

—  Covenmnt  to  iiay  a  ppopoptlouate  shave  of  pepalriiiAr 
and  maintaining  a  road  until  undeptaken  by  local  authoptty— 
Standard  of  peiMktp— Reconatpuotlon— Wopk  In  excess  of  cove- 
nant-PubUc  Health  Act,  1876  (88  As  80  Vlct.  o.  66),  s.  16a 

The  plaintiffs  in  developing  a  building  estate^  granted  a  lease  of 
one  piece  of  land  and  conveyed  another  piece  of  land  to  the  defendant^ 
the  property  all  abutting  on  a  newly-made  and  incomplete  road. 
The  lease  and  the  conveyance  both  contained  covenants  by  the  defen- 
dants '«  similar  but  slightly  different  language,  to  pay  a  proportionate 
share ^  to  be  fixed  by  the  plaintiffs  survey  or ,  of  repairing  and  main- 
taining the  road  until  undertaken  by  the  local  authority.  For  three 
years  the  defendant  paid  small  contributions  in  common  with  other 
frontagers^  but  when  the  plaintiffs  by  arrangement  with  the  local 
autharityy  in  order  that  the  road  might  be  taken  over  by  them, 
expended  a  large  sum  on  extensive  works  on  the  road,  the  defendant 
declined  to  pay  his  apportioned  share  of  the  outlay. 

Held,  that  the  defendant's  covenants  did  not  extend  to  the  work  done, 
which  was  practically  a  reconstruction  of  the  road,  to  which  the 
defendant  was  not  liable  to  contribute ;  and  that  as  the  plaintiff 
declined  to  amend  his  claim  by  asking  for  an  inquiry  as  to  what 
part  of  the  work  could  be  called  repairs ,  the  actioft  must  be  dismissed 
with  costs. 

In  this  action  the  plaintiiT,  Sir  S.  £.  Scott,  Baxt.,  claimed  from  the 
defendant,  R.  S.  Brown,  the  sum  of  ;£3oo  5s.  7d.,  being  an  apportioned 
part  of  the  expenses  of  repairing  and  maintaining  a  private  road  called 
Sundridge  Avenue,  at  Bromley,  in  the  county  of  Kent. 

The  plaintiff  was  tenant  for  life  of  an  estate  known  as  the  Sundridge 
Park  Estate,  which  in  i386  was  laid  out  for  building  purposes.  By  an 
indenture  of  lease  dated  the  ist  June,  1896,  and  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part,  the 
plaintiff  demised  to  the  defendant  all  that  parcel  of  land  and  house  and 
outbuildings  known  as  No.  30,  Sundridge  Avenue,  together  with  a  full 
right  of  passage  for  all  persons,  carriages,  and  animals  to  and  from 
the  house  over  the  road  known  as  Sundridge  Avenue,  and  the  full  right 
of  passage  and  running  of  water  and  soil  from  the  said  parcel  of  land 
and  dwelling-house  through  the  main  sewer  which  had  been  made 
under  the  road,  for  a  term  of  2 1  years  at  the  rent  therein  reserved  with- 
out any  deduction  save  landlord's  property  tax,  and  the  defendant 
covenanted  that  he  would  "  pay,  bear,  execute  and  observe  all  present 
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1908-4.  and  future  taxes,  rates,  commuted  tithe  rent-charges,  assessments, 
Scott  V.  Brown,  impositions,  outgoings,  works,  and  sanitary  and  other  regulations 
imposed  by  competent  authority  on  or  in  respect  thereof  (except  the 
landlord's  property  tax),"  and  would  "  pay  and  allow  a  reasonable  pro- 
portion of  the  expense  of  lighting,  watering,  and  maintaining  in  proper 
repair  the  said  road  and  the  footway  thereof  and  of  repairing  and 
cleansing  all  sewers,  drains,  pipes  and  watercourses  used  or  to  be  used 
by  the  occupiers  of  the  premises  thereby  demised  in  common  with  the 
occupiers  of  any  other  dwelling-houses  or  buildings  already  erected  or 
to  be  erected  on  any  of  the  said  lands,  such  proportion  to  be  ascer- 
tained by  the  surveyor  for  the  time  being  of  the  lessor  and  to  be  recover- 
able from  the  lessee  by  action  or  distress  upon  the  said  premises  in  like 
manner  as  if  the  same  were  rent  reserved  upon  lease  and  in  arrear." 

By  an  indenture  dated  the  2nd  June,  1898,  and  made  between  the 
plaintiff  of  the  first  part,  trustees  for  the  purposes  of  the  Settled  Land 
Acts  of  the  land  thereby  conveyed  of  the  second  part,  and  the  defendant 
of  the  third  part,  the  plaintiff  conveyed  to  the  defendant  a  piece  of 
land,  part  of  the  Sundridge  Park  Estate,  situated  on  the  west  side  of 
Sundridge  Avenue,  and  bounded  on  the  north  by  the  land  leased  to  the 
defendant  as  above  mentioned,  together  with  similar  rights  of  passage 
over  Sundridge  Avenue  and  of  passage  of  water  and  soil  to  the  drains. 
The  defendant  covenanted  in  this  conveyance  (inter  alia)  that  "  he,  his 
heirs  and  assigns  shall  pay  and  contribute  a  proportionate  share  of  the 
expenses  of  repairing  and  maintaining  the  said  road  and  the  footways 
thereon  and  the  main  sewer  thereunder  and  of  lighting  and  watering 
the  said  road  until  undertaken  by  the  parish  or  other  local  authority, 
such  proportionate  part  to  be  fixed  by  the  surveyor  for  the  time  being 
of  the  vendor." 

The  piece  of  land  so  conveyed  was  about  two  acres  in  extent,  and  the 
side  abutting  on  Sundridge  Avenue  was  240  feet  in  length. 

The  road,  Sundridge  Avenue,  was  made  in  1887,  and  had  been  kept 
in  repair  by  the  workmen  on  the  estate,  the  defendant,  in  common  with 
other  frontagers,  contributing  small  sums  of  ;^i  or  more  for  three  years 
prior  to  1900.  In  1900  the  road  was  badly  in  need  of  repair,  having 
been  thrown  open  to  public  traffic  and  much  used.  In  1901  applica* 
tion  was  made  to  the  Bromley  Urban  District  Council  to  take  over  the 
road  as  a  highway  repairable  by  the  inhabitants  at  large.  The  Council 
agreed  to  do  so,  provided  that  the  road  was  put  into  a  proper  state  of 
repair,  and  they  gave  instructions  to  their  surveyor  to  prepare  specifica- 
tions of  the  necessary  work.  These  specifications  were  sent  to  the 
surveyor  of  the  estate,  who  had  the  work  done  by  an  outside  contractor 
at  a  cost  of  j^ 1, 7 48.  The  Council  then  duly  took  over  the  road  so 
completed  as  a  highway  repairable  by  the  inhabitants  at  large.     The 
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cost  of  the  repairs  having  been  paid  to  the  contractor  by  the  plaintiff, 


1908-4. 


his  surveyor  apportioned  the  amounts  payable  by  the  several  frontagers  Soott  w.  Brown, 
and  the  sums  apportioned  against  the  defendant  were  jCi6^  7s.  gd,  in 
respect  of  the  freehold,  and  ^(f  134  17s.  lod.  in  respect  of  the  leasehold, 
making  a  total  of  ;;£"3oo  5s.  7d.  The  defendant  declined  to  pay  on  the 
ground  that  this  money  was  not  expended  in  works  of  repairing  or 
maintaining  the  road  or  on  any  works  within  the  meaning  of  the 
covenants  contained  in  the  two  deeds,  and,  while  denying  liability,  he 
paid  j£2^  into  Court  to  meet  any  sum  which  might  have  been  expended 
by  the  plaintiff  in  repairing  or  maintaining  the  road,  and  for  which  the 
defendant  might  be  liable. 

The  action  was  heard  with  witnesses,  and  the  plaintiff's  surveyor 
deposed  that  he  had  accepted  the  lowest  tender  for  the  work,  which  was 
done  satisfactorily  and  without  any  extras.  The  specification  attached 
to  the  contract  showed  that  the  work  to  be  done,  which  was  in 
fact  done,  included 

(a)  a  thorough  cleansing  of  the  whole  of  the  system  of  surface 
water  sewerage  (at  a  cost  of  jCjo),  and  the  construction  of  sewer 
manholes  of  the  Council's  pattern  opposite  each  pair  of  gullies 
to  receive  the  drainage  therefrom  (at  a  cost  of  j£s^)l 

(d)  the  making  of  the  carriageway  by  excavating  to  a  depth  of 
one  foot  and  replacing  all  soft  material  by  a  consolidated  road  of 
screened  hard  core  and  surface  flints  ; 
(r)  the  formation  of  tar-paved  footways  ; 

(d)  the  relaying   of  kerbstones   in   a   bed  of  Portland  cement 
concrete;  and 
I  (e)  a  similar  laying  of  new  granite  setts  for  channelling. 

I       The  whole  of  the  work  was  to  be  done  to  the  satisfaction  of  both  the 
I        plaintiff's  surveyor  and  the  surveyor  of  the  Bromley  Urban  District 
Council     The  plaintiff's  surveyor  admitted  under  cross-examination 
that  the  work  was  not  wholly  repair  and  maintenance. 

Afacmorran^  K.C,^  and  R,  Cunningham  Glen  for  the  plaintiff.  The 
defendant  is  liable  for  the  apportioned  part  of  the  costs  of  all  these 
works.  Under  both  deeds  it  is  left  entirely  to  the  plaintiff  to  decide 
what  is  to  be  the  standard  of  repair,  as  it  is  his  covenant  to  keep  the 
road  well  lighted,  watered,  and  maintained  in  proper  repair.  The 
defendant's  covenant  is  to  pay  the  proper  proportion  of  the  expense. 
All  the  repairs  here  done  are  repairs  which  under  section  150  of  the 
Public  Health  Act,  1875,  the  local  authority  could  have  required  the 
defendant  to  do,  according  to  the  judgment  of  Bigham  J.  in  Moore  v. 
Todd  (1902),  I  L.  G.  R.  113,  which  was  not  affected  on  this  point  by 
the  reversing  decision  in  the  Court  of  Appeal,  2  L.  G.  R.  376. 
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ioa»-4.  Bray^  K,  C,  and  A,  W,  Groser,  for  the  defendant.     The  question  is 

Soott  V.  Brown.  ^  to  the  standard  of  repair.  The  work  here  done  was  a  reconstruction 
of  the  road,  and  that  is  not  covered  by  the  covenants  :  Lister  v.  Lane, 
1893,  2  Q.  B.  212;  62  L.  J.  Q.  B.  583.  In  Huggall  v.  McKean 
(1884),  I  Cab.  &  £.  391,  it  was  held  that  structural  alterations  of 
drains  were  not  within  a  covenant  by  the  landlord  to  keep  the  drains  in 
good  tenantable  repair  :  see  also  Moore  v.  Toddy  ubi  supra.  In  Luk 
Improvement  Commissioners  v.  Staffordshire  Justices  (1888),  20  Q.  B.  D. 
794 ;  57  L.  J.  M.  C.  102,  the  conversion  of  a  macadamised  road  into 
a  paved  road  was  held  not  to  be  "  maintenance  "  within  the  meaning 
of  section  13  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878. 

Macmorrany  K,C,y  in  reply.  There  is  here  no  alteration  in  the 
nature  of  the  road,  which  is  still  macadamised,  so  that  Leek  Improve- 
ment Commissioners  v.  Staffordshire  Justices  does  not  apply.  The 
parties  must  have  contemplated  that  this  road  would  one  day  be  taken 
over  by  the  highway  authority.  No  objection  can  be  raised  in  respect 
of  the  incidental  expenses  :  Walthamstow  Local  Board  v.  Staines,  1891, 
2  Ch.  606  ;  60  L.  J.  Ch.  738. 

Joyce  J.,  after  reading  the  two  covenants  above  referred  to,  which 
he  described  as  being  in  similar  but  different  terms,  continued  as 
follows : — I  do  not  think  it  has  been  seriously  contended  before  me 
that  that  covenant  empowers  the  surveyor  not  merely  to  apportion  the 
amount  between  the  several  persons  who  are  liable  to  contribute  the 
amount  that  is  to  be  contributed,  but  entitles  him  to  fix  the  amount 
which  is  to  be  apportioned;  at  all  events  I  do  not  so  read  the 
covenant.  In  my  opinion,  whatever  might  have  been  intended,  the 
surveyor  is  only  entitled  to  apportion  such  amount  as  is  composed  of 
the  expenses  mentioned  in  the  covenant.  I  do  not  think  there  is  any 
principle  upon  which,  by  having  regard  to  another  covenant  in  the 
lease  or  on  any  such  suggestion  as  Mr.  Macmorran  has  made  to  me,  1 
can  extend  the  meaning  of  the  covenant  beyond  the  actual  words 
which  I  find  there,  and  it  does  appear  to  me  after  reading  those  words 
more  than  once,  as  I  have  done,  that  that  covenant  to  pay  or  contribute 
a  portion  of  the  expenses  of  repairing  and  maintaining  that  road  does 
not  extend  to  paying  or  contributing  a  proportion  of  the  expense  of  an 
entire  reconstruction  of  the  road — of  making  a  new  road.  I  think  the 
cases  that  have  been  cited  to  me  do  show  this,  that  in  considering  that 
covenant  you  are  entitled  to  have  regard  not  only  to  the  general 
condition  of  the  road  contained  in  the  covenant  but  to  the  nature  of 
the  road  as  originally  constructed. 

What  has   happened  is  that  the  defendant,  who  is  the  covenantor 
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and  the  lessee  of  one  piece  of  land  and  the  owner  of  another,  after      tOQ^-^ 

having  been  called  upon  for  two  or  three  years  to  contribute  a  sum  of  Soott  v.  Brown. 

£i  or  a  little  more  every  year,  is  suddenly  called  upon  to  contribute 

ihe  two  sums  amounting  to  about  ^£300,  which  are  sued  for  in  this 

action.    It  appears  that  the  owners  of  the  estate,  the  covenantees,  for 

the  purpose  of  inducing  the  local  authority  to  take  over  this  road,  have 

reconstructed  the  whole  thing,  not  at  all  according  to  tlie  directions 

required  by  the  Statute,  but  according  to  the  conditions  imposed  upon 

them  by  the  local   authority.      We  have    the  specification   and  the 

contract  for  the  work  that  was  done,  and  it  appears  to  me  that  a  great 

deal  of  that  work  that  was  done  was   in  effect  new  work,   and  the 

making  of  a  new  road ;  the  gradient  was  new,  the  manholes  were  new, 

and  there  is  a  reference  to  new  materials  also.     It  appears  to  me  to 

have  been  in  a  great  measure,  if  not  altogether,  reconstruction.     That 

in  fact  is  admitted  by  the  plaintiff's  own  surveyor  because  he  was 

driven  in  the  end  to  say  that  he  "  cannot  say  that  all  that  was  done 

was  repair  and  maintenance."     Practically,  it  was  reconstruction.     In 

that  state  of  things  there  is  no  question  about  the  propriety  of  the 

apportionment  between  the  persons  who  pay  if  there  is  any  liability  to 

pay  the  total  cost  of  these  works  that  were  done.     But  in  my  opinion 

this  covenantor  is  not  bound  to  pay  an  apportioned  part  of  the  sum, 

that  is  to  say  the  ;;^3oo,  that  is  sued  for  in  this  action.     That  is  what 

all  the  dispute  is  about :  as  to  whether  he  is  bound  to  pay  the  amount 

that  has  been  apportioned  by  the  surveyor.     In   my  opinion  he  is  not 

bound  to  pay  that  sum  under  these  covenants. 

I  did  at  one  time  suggest  to  the  plaintiff  whether  he  had  not  better 
amend  his  statement  of  claim  and  ask  for  an  inquiry  as  to  what  part 
of  this  could  really  be  called  repair.  That  suggestion  has  not  been 
acceded  to,  and  all  I  can  do,  therefore,  is  to  dismiss  the  action  with 
costs. 

Action  dismissed. 

Solicitors /or  the  //<ii////^-—Wal fords. 

Solicitors  for  the  defendant — C.  J.  Smith  and  Hudson. 
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t)ifib  Court  of  justice- 


1004.  KING'S    BENCH    DIVISION. 

~^~T'        CENTRAL  LONDON  RAILWAY  CO.  v,  HAMMERSMITH  BOROUGH 
^''  ^'  ^-  COUNCIL 

Nuloanoe— MetpopoUs— Ppohlbltlon  of  peouppenoe  of  nuiflanee-PPo- 
oeedinKB  taken  without  prevloiui  ppooeedln^rs  fop  abatement- 
Speollloatlon  of  wopka  in  ppohlbltlon  opdep— Black  smoke - 
PubUo  Health  (Liondon)  Act,  1891  (64  dc  66  Vlot.  c  76X  as.  4^  &• 
24.,18a 

//  is  fiot  necessary  before  notice  is  served  under  the  Public  Health 
{London)  Act,  1891,  requiring  a  person  responsible  for  a  nuisance^ 
which  for  the  time  has  been  abated^  to  take  steps  to  prevent  its 
recurrence,  that  any  previous  proceedings  should  have  been  taken 
under  the  Act  to  secure  the  abatement  of  the  nuisance. 

On  the  hearing  of  a  summons  under  the  Act  for  a  prohibition 
order  in  respect  of  a  nuisance  consisting  in  the  emission  of  black 
smoke  the  prosecution  proved  the  nuisance,  but  offered  no  evidence  as  j 
to  what  was  required  to  prevent  its  recurrence.     After  the  close  of  • 
the  case  for  the  prosecution  the  defendants,  who  had  given  euidena  * 
that  the  nuisance  might  be  due  to  the  simultaneous  opening  of  two  furnace  . 
doors,  required  pursuant  to    section  5  (5),   that  the   order  should 
specify  the  works  to  be  executed  by  the  defendants.     They  at  the  sam 
time  objected  to  the  reception  of  any  further  evidence  on  behalf  of  ^ 
prosecution  on  the  ground  that  their  case  was  closed.      Under  tkx 
circumstances  the  court  made  an  order  requiring  the  defendants  ^  \ 
fit  apparatus  to  prevent  the  simultaneous  opening  of  furnace  doon, 
for  example,  a  bar  pivoted  in  a  particular  manner^  and  to  take  all 
other  proper  steps  to  prevent  the  emission  of  smoke. 

Held,  that  the  order  was  not  invalid  on  the  ground  that  it  was 
made  withotit  evidence  as  to  the  nature  of  the  necessary  works. 

Semble,  that,  careful  stoking  being  all  that  was  in  fact  necessary, 
the  order  7vould  have  been  good  if  it  had  merely  required  iht 
defendants  to  refrain  from  careless  stoking. 

Case  stated  by  a  metropolitan  police  magistrate  who  had  made  a 
prohibition  order  against  the  appellants  under  section  5  (i,  2)  of  the 
Public  Health  (London)  Act,  1891,  in  regard  to  the  recurrence  of  a 
nuisance  caused  by  the  issue  of  black  smoke : — 

1.  The  appellants  are  the  occupiers  of  an  electricity  generating stadoii, 
which  provides  power  for  the  running  of  the  trains  of  the'appellnnts,  at 
Wood  Lane,  Shepherd's  Bush,  in  the  borough  of  Hammersmith.  The 
respondents  are  the  council  and  sanitary  authority  of  that  borough. 

2.  By  the  Public  Health  (London)  Act,  1891 — 

Section  4.  "  (i)  On  receipt  of  any  information  respecting  the  existence 
of  a  nuisance  liable  to  be  dealt  with  summarily  under  this  Act  the 
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sanitary  authority  shall,  if  satisfied  of  the  existence  of  a  nuisance,  serve        t90^ 

a  notice  on  the  person  by  whose  act,  default,  or  sufferance  the  nuisance  Central  London 

arises  or  continues,  or,  if  such  person  cannot  be  found,  on  the  occupier  Mway  Co.  w. 
.  .  .  iL  •  .   ^1  •  •      !_•     ^    HammerBmitn 

or  owner  of  the  premises  on  which  the  nuisance  anses,  requmng  him  to  Borongh  Oouncil. 

abate  the  same  within  the  time  specified  in  the  notice,  and  to  execute 
such  works  and  do  such  things  as  may  be  necessary  for  that  purpose, 
and,  if  the  sanitary  authority  think  it  desirable  (but  not  otherwise) 
specifying  any  works  to  be  executed. 

"  (2)  The  sanitary  authority  may  also  by  the  same  or  another  notice 
served  on  such  occupier,  owner,  or  person  require  him  to  do  what  is 
necessary  for  preventing  the  recurrence  of  the  nuisance,  and,  if  they 
think  it  desirable,  specify  any  works  to  be  executed  for  that  purpose, 
and  may  serve  that  notice  notwithstanding  that  the  nuisance  may  for 
the  tinae  have  been  abated,  if  the  sanitary  authority  consider  that  it 
is  likely  to  recur  on  the  same  premises. 

Section  5.  "  (1)  If  .  .  .  .  (d)  the  nuisance,  although  abated  since 
die  service  of  the  notice,  is,  in  the  opinion  of  the  sanitary  authority, 
likely  to  recur  on  the  same  premises,  the  sanitary  authority  shall  make  a 
complaint,  and  the  petty  sessional  court  hearing  the  complaint  may 
make  on  such  person  a  summary  order  (in  this  Act  referred  to  as  a 
nuisance  order). 

"(2)  A  nuisance  order  may.  be  an  abatement  order,  a  prohibition 
Older,  or  a  closing  order,  or  a  combination  of  such  orders  .... 

"  (5)  An  abatement  order  or  prohibition  order  shall,  if  the  person  on 
whom  the  order  is  made  so  requires,  or  the  court  considers  it  desirable, 
specify  the  works  to  be  executed  by  such  person  for  the  purpose  of 
abating  or  preventing  the  recurrence  of  the  nuisance." 

Section  130.  "The  forms  in  the  third  schedule  to  this  Act,  or  forms 
to  the  like  effect,  varied  as  circumstances  may  require,  may,  unless 
other  forms  are  prescribed  under  the  Summary  Jurisdiction  Act,  1879, 
be  used  and  shall  be  sufficient  for  all  purposes." 

In  the  third  schedule  are  Form  A  of  notice  requiring  abatement  of 
nuisance  ;  Form  B,  summons  ;  Form  C,  nuisance  order. 

3.  On  February  5,  1903,  S.  H.  Brown,  the  sanitary  inspector  of  the 
respondents,  in  pursuance  of  instructions  from  the  respondents,  served 
upon  the  appellants,  at  their  office,  125,  High  Holborn,  W.C.,  notice 
in  a  printed  form  such  as  is  prescribed  in  the  third  Schedule  A  afore- 
said, but  filled  up  and  varied  in  manuscript  with  partial  alterations,  as 
fdlows : — 

"To  the  Central  London  Railway  Company,  Limited,  of  125,  High 
Holborn,  London,  W.C,  by  R.  O.  Graham,  their  secretary. 
"Take  notice   that    under    the   provisions  of   the    Public   Health 
(London)  Act,    1891,   the  council   for  the  metropolitan  borough   of 


Digitized  by 


Google 


448  knight's  local  government  reports.  1904. 

.__i???!!___  Hammersmith,   the  sanitary  authority   for  the    said    borough,  being 
Central  London    satisfied  that  at  the  generating  station.  Wood  Lane,  Shepherd's  Bush, 
Railway  Oo.  r.   j^  ^^^  g^id  borough,  of  which  you  are  the  occupiers,  there   existed 
Borough  Oonneil.  recently,  to  >vit,  on  or  about  the  22nd  day  of  January,  1903,  the  follow- 
ing nuisance,  namely,  a  chimney  (not  being  the  chimney  of  a  private 
dwelling-house),  known  as  No.  i  Shaft,  sending  forth  black  smoke  in 
such  quantities  as  to  be  a  nuisance,  and  that  although  the  said  nuisance 
has  since  the  last-mentioned  day  been  abated,  the  same  is  likely  to 
recur  at  the  said  premises,  do  hereby  require  you  forthwith  to  do  such 
things  as  may  be  necessary  for  preventing  the  recurrence  of  the  said 
nuisance.     If  you  make  default  in  complying  with  the  requisitions  of 
this  notice  a  summons  will  be  issued  requiring  your  attendance  before 
a  petty  sessional  court  to  answer  a  complaint  which  shall  be  for  the 
purpose  of  preventing  the  recurrence  of  the  nuisance  and  for  recovering 
the  costs  and  penalties  that  may  be  incurred  thereby. 
"Dated  February  5,  1903." 

4.  On  April  8,  1 903,  the  said  S.  H.  Brown  laid  six  several  informa 
tions  at  the  West  London  Police-court  and  obtained  six  summonses 
against  the  appellants  in  the  following  form  : — 

"  Information  has  been  laid  this  day  by  S.  H.  Brown,  sanitary- 
inspector,  on  behalf  of  the  metropolitan  borough  of  Hammersmith,  for 
that  on  the  day  of  ,  1903,  at  the  generating  station.  Wood 
Lane,  Shepherd's  Bush,  in  the  borough  of  Hammersmith,  within  the 
district  aforesaid,  of  which  you  are  the  occupiers,  there  existed  recendy 
the  following  nuisance,  namely,  a  chimney  (not  being  the  chimney  of  a 
private  dwelling-house),  known  as  No.  i  Shaft,  sending  forth  black 
smoke  in  such  quantities  as  to  be  a  nuisance,  and,  although  the  said 
nuisance  has  since  the  last-mentioned  day  been  abated  or  discontinued, 
that  the  same  or  the  like  nuisance  is  likely  to  recur  at  the  said  premises, 
you  are  therefore  hereby  summoned  to  appear  before  the  court  of 
summary  jurisdiction  sitting  at  the  West  London  Police-court  on 
Wednesday,  the  22nd  day  of  April,  1903,  at  the  hour  of  2  in  the 
afternoon,  to  answer  to  the  said  information." 

The  dates  on  which  the  said  nuisances  were  alleged  to  have  existed 
in  the  said  summonses  were  January  27,  February  20,  March  *|,  March  1 1, 
and  March  25,  1903. 

5.  The  said  informations  were  by  consent  heard  together. 

6.  For  the  appellants  it  was  argued  that  the  notice  of  February  5 
vras  defective  and  invalid  as  not  being  in  compliance  with  the  provisions 
of  the  Public  Health  (London)  Act,  1891 ;  that  under  section  4  (i)  and 
section  5  (i,  d)  the  respondents  should  have  served  upon  the  appellants 
a  notice  requiring  them  to  abate  the  nuisance  within  a  time  specified 
therein,  and  that  the  said  notice  of  February  5  did  not  require  the 
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appellants  to  abate  the  nuisance  within  a  specified  time  or  at  all ;    that        t^Q^ 
under  section  4  (2)  the  notice  of  February  5  should  have  been  either  Central  London 
incorporated  with  or  supplemental  to  a  notice  to  abate  the  nuisance,  Railway  Co.  ». 
and  that  under  section  5  (i,  ^)  no  complaint  or  summary  order  could  Borongh  Council, 
be  made  against  the  appellants  unless  and  until  the  nuisance  had  been 
abated  by  them  after  and  in  consequence  of  a  notice   to  abate  the 
nuisance. 

7.  For  the  respondents  it  was  argued  that  the  said  notice  of  February 
5,  followed  the  second  part  of  form  A  in  the  third  schedule  to  the  Public 
Health  (London)  Act,  1891 ;  that  such  second  part  of  form  A  was 
intended  to  apply  to  intermittent  nuisances  such  as  the  issuing  of  black 
smoke;  that  the  notice  of  February  5  was  a  notice  to  abate  under 
section  4  (i)  and  section  5  (i,  ^).  And  that  the  word  "abated"  in 
section  5  (1,  d)  had  reference  to  a  discontinuance  of  the  nuisance 
however  caused,  and  whether  a  notice  to  abate  the  same  had  been 
served  or  not.  It  was  further  contended  by  the  respondents  that  the 
first  part  of  form  A  was  quite  inapplicable  to  the  present  case  as  it 
contemplated  an  existing  nuisance  requiring  to  be  abated  at  the  time  of 
serving  notice  in  the  form  of  the  first  part  of  form  A,  and  further  that  by 
reason  of  section  130  of  the  said  Act,  the  second  part  of  form  A  was 
properly  used  as  a  notice  under  section  4  (i)  and  section  5  (i,  ^)  in 
reference  to  such  matters  as  intermittent  black  smoke  nuisances  under 
section  24  of  the  statute. 

8.  The  only  witnesses  called  on  behalf  of  the  respondents  were  the 
said  S.  H.  Brown,  the  sanitary  inspector,  who  stated  that  he  had  observed 
black  smoke  in  such  quantities  as  to  be  a  nuisance  issuing  from  No.  i 
shaft  on  the  dates  in  question,  and  Edward  Harrison,  a  coal  officer  of 
the  London  County  Council,  who  said  that  he  had  watched  with  S.  H. 
Brown  for  black  smoke  on  January  22,  1903,  and  no  evidence  was  given 
or  tendered  on  behalf  of  the  respondents  as  to  how  the  black  smoke  had 
been  caused,  nor  specifying  any  works  to  be  executed  by  the  appellants 
for  the  purpose  of  abating  or  preventing  the  issue  of  black  smoke. 

9.  Evidence  was  called  on  behalf  of  the  appellants  by  their  engineers 
that  for  the  purpose  of  generating  electricity  to  work  their  railway  many 
hundreds  of  tons  of  coal  per  week  were  burnt,  and  that  in  consequence 
of  the  complaints  of  the  respondents  with  regard  to  smoke,  they  had  at 
great  expense  equipped  and  fitted  the  said  generating  stations  with 
furnaces  fired  by  hand,  and  had  replaced  automatic  mechanical  stokers 
by  hand  firing,  and  had  converted  their  boilers  in  that  behalf,  and  that 
the  appellants  burned  nothing  but  the  best  quality  of  Welsh  smokeless 
coal.  There  was  no  suggestion  that  the  appellants'  installation,  machinery 
and  equipment  were  not  in  all  respects  the  best  possible.  The 
appelbuits'  witnesses,  who  denied  the  sending  forth  of  black  smoke  in 
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^^^^^        such  quantity  as  to  be  a  nuisance,  admitted  that  nothing  had  been 

Central  London    done  by  them  in  reference  to  the  said  machinery  or  appliances  connected 

5^^y  ^9"  *'•   with  and  used  for  the  generation  of  electricity  to  remedy  the  nuisance  or 

Borough  Ooancil  prevent  its  recurrence  since  the  service  of  the  said  notice  of  February 

5,  1903,  and  the  emission  of  black  smoke  might  have  been  caused  by 

two  furnace  doors  being  open  at  a  time. 

10.  After  hearing  the  arguments  and  the  witnesses,  I  overruled  the 
objection  of  the  appellants  to  the  notice  of  February  5th.  I  found  that 
on  the  said  several  dates  in  the  summonses  the  said  chimney  sent  forth 
black  smoke  in  such  quantities  as  to  be  a  nuisance,  and  I  held  and 
determined  that  the  respondents  were  entitled  to  a  prohibition  order 
under  section  5  (i)  and  (2)  of  the  Public  Health  (London)  Act,  1891. 
Thereupon  counsel  for  the  appellants  required,  under  section  5  (5)  of 
the  Act,  that  the  prohibition  order  should  specify  the  works  to  be 
executed  by  the  appellants — no  suggestion  was  made  by  either  party  as 
to  the  works  necessary,  and  counsel  for  the  appellants  insisted  that 
the  case  being  closed,  I  was  precluded  in  law  from  hearing  further 
evidence  as  to  the  works  necessary,  but  I  adjourned  the  case  to  consider 
them,  and  on  April  30,  1903,  made  the  following  order  : — 
"To  the  Central  London   Railway   Company,  &c.,   the   owners  and 

occupiers  of  the  electrical  generating  station  at  Wood  Lane,  &c 
Metropolitan  Police  District  and  Administrative  County  of  London, 
to  wit. 
Whereas  the  said  Central  London  Railway  Company,  being  the 
owners  and  occupiers  of  the  said  electrical  generating  station,  within  the 
meaning  of  the  Public  Health  (London)  Act,  1891,  have  this  day 
appeared  before  me,  John  Rose,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  Metropolis,  sitting  at  the  West  London  Police-court, 
&c.,  to  answer  the  matter  of  a  complaint  made  by  S.  H.  Brown,  sanitary 
inspector,  for  and  on  behalf  of  the  council  of  the  metropolitan  borough 
of  Hammersmith,  aforesaid,  that  on  March  25,  1903,  at  the  said 
generating  station  there  existed  the  following  nuisance,  namely,  a  chimney 
(not  being  a  chimney  of  a  private  dwelling-house),  known  as  No  i  shaft, 
sending  forth  black  smoke  in  such  quantities  as  to  be  a  nuisance,  and 
although  such  nuisance  had  since  the  last-mentioned  day  been  abated 
or  discontinued,  the  same  or  the  like  nuisance  was  likely  to  recur  at  the 
same  premises.  Now  on  proof  here  had  befqre  me,  that  recently,  before 
the  time  of  making  the  said  complaint,  to  wit,  on  the  said  25ih  day  of 
March,  1903,  the  nuisance  so  complained  of  did  exist  on  the  said 
premises,  but  that  the  same  has  since  been  abated ;  and  that  the  same 
was  caused  by  the  act,  default,  or  sufferance  of  the  said  Central 
London  Railway  Company,  yet  notwithstanding  such  abatement,  I  being 
satisfied  that  it  is  likely  that  the  same  or  a  like  nuisance  will  recur  at 


Digitized  by 


Google 


K.B.  KINGS    BENCH    DIVISION.  45 1 

the  said  premises,   do   therefore  prohibit   the  said   Central  London t90^ 

Railway  Company   from  allowing  a .  recurrence  of  the  said  or  a  like  Central  London 

nuisance,  and  for  that  purpose  I  direct  the  said  Central  London  Railway  Jfilway  Qo.v. 
^  n  ;^  /.I/.  .....     Hammenmith 

Company  to  nt  up  at  the  doors  of  the  furnaces  communicating  with  the  Borough  Gonncil. 

said  chimney  apparatus  to  prevent  the  doors  being  opened  or  left  open 

simultaneously,  for  example,  a  horizontal  bar  on  a  centre  pivot  between 

the  doors,  and  moveable  vertically  in  front  of  them,  so  that  the  doors  of 

the  one  furnace  must  be  barred  and  the  door  of  another  released  by  the 

act  of  depressing  either  end  of  the  bar,  or  other  apparatus  having  a  like 

effect,  and  to  adopt  all  other  means  which  shall  be  necessary  to  prevent 

the  emission  of  black  smoke  from  the  said  shaft  in  such  quantities  as  to 

be  a  nuisance.     And   I  do  further  order    the  said   Central   London 

Railway  Company  to  pay  the  said  council  the  sum  of  ten  pounds  and 

ten  shillings  for  costs  in  this  behalf. 

12.  The  questions  respectfully  submitted  for  the  opinion  of  the  Court 
are: — 

(i)  Whether  the  said  notice  dated  February  5,  1903,  was  and  is 
defective  and  invalid  for  the  reasons  above  stated  or  any  of  them,  and 

(2)  Whether  even  if  the  said  notice  was  valid  in  law,  the  said  order 
made  by  me  was  and  is  bad,  because  I  specified  therein  the  works  to  be 
executed  by  the  appellants  without  having  heard  evidence  with  respect 
to  such  works. 

If  the  Court  answer  either  of  the  above  questions  in  the  affirmative 
then  the  said  informations  are  and  each  of  them  is  to  stand  dismissed, 
otherwise  the  said  prohibition  order  as  set  out  in  paragraph  11  is  to 
stand ;  or  the  Court  is  prayed  to  make  such  order  as  to  the  Court  may 
seem  fit. 

Roskill,  K,  C,  and  T,  Mathew  for  the  appellants.  The  notice  of 
February  5  was  bad,  because  it  did  not  require  the  appellants  to  abate 
the  nuisance  within  a  specified  time,  and  no  summary  order  can  be 
made  against  them  to  prevent  the  recurrence  until  the  nuisance  has 
been  abated  by  them  in  consequence  of  a  notice  to  abate.  Section  4 
(4)  of  the  Act  of  1 89 1,  which  imposes  the  penalty,  is  taken  from  section 
95  of  the  Public  Health  Act,  1875,  which  contemplates  service  of  a 
notice  to  abate  before  complaint  is  made  as  to  recurrence.  Here  the 
appellants  had  abated  the  black  smoke  nuisance  before  the  issue  of  the 
summons  for  an  order  for  prohibition.  Therefore  until  a  further  notice 
had  been  issued  it  was  beyond  the  power  of  the  magistrate  to  make  the 
order  he  did,  because  up  to  that  time  there  had  been  no  abatement  in 
pursuance  of  notice.  Secondly,  the  legislation  of  1891  being  founded, 
as  it  is,  on  sections  94-96  of  the  Public  Health  Act,  1875,  ^^^  prohibi- 
tion order  is  bad  because,  although  it  specifies  works  to  be  done,  the 
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^^^^       magistrate   has   specified   them    without    sufficient  evidence:  J^eg.  v. 

Central  London     Wkeatley  (1885),  16  Q.  B.  D.  34;  55  L.  J.  M.  C.  11. 

Railway  Co,  v.       Macmorran,  K.C,  Bodkin,  and  Bruce  Williamson  for  the  respondents. 

Borongh  Oouncil.  The  notice  was  good.  It  followed  the  second  part  of  form  A  in 
the  schedule  to  the  Act  of  189 1,  and  was  applicable  to  the  recurrence 
of  an  intermittent  black  smoke  nuisance  under  section  24.  The 
first  part  of  form  A  was  not  followed  because  it  contemplates  an 
existing  nuisance  to  be  abated  at  the  time  the  notice  is  served.  It  was 
a  notice  under  section  4(1)  and  5(1,^),  and  applies  to  the  discontinuance 
of  a  nuisance  whether  a  notice  to  abate  has  been  served  or  not.  As  to 
the  second  point :  Millard  v.  IVaslall,  1898,  i  Q.  B.  342  ;  67  L.  J.  Q.  B. 
277,  is  an  authority  under  the  Public  Health  Act,  1875,  ^^^t  i^  Js 
unnecessary  that  the  notice  should  specify  the  works  to  be  done. 

Roskill,  K,C.,  in  reply.  If  this  was  a  case  under  the  Public  Health 
Act,  1875,  the  arguments  submitted  on  behalf  of  the  appellants  would 
not  apply.  But  the  law,  as  regards  the  Metropolitan  area,  laid  down 
by  the  Act  of  189 1,  is  different.  There  are  two  forms  of  punishment 
under  the  later  Act,  i.e.,  a  fine  under  section  4,  and  prohibition  under 
section  5  ;  therefore  the  law  is  altered,  and  Millard  v.  Wastall  does  not 
apply.  The  magistrate  has  made  the  order  for  prohibition,  and  the 
appellants  are  entitled  to  know  specifically  what  they  are  required  to  do. 

Lord  Alverstone  C.J.  I  think  it  is  better  that  I  should  confine 
myself  to  dealing  with  the  points  that  have  been  raised  and  nothing 
more. 

In  this  case  the  appellants,  being  summoned  for  sending  out  black 
smoke  on  several  occasions,  first  took  the  technical  point  that  because 
the  black  smoke  had  been  abateu  before  the  first  summons  for  abatement 
or  for  a  prohibition  order  had  been  issued,  therefore  there  had  been  no 
abatement  in  pursuance  of  duress,  or  threat,  or  notice,  in  the  natural 
course  of  events,  and  that  therefore  the  magistrate  had  no  jurisdiction. 
Mr.  Roskill  put  his  point  most  plainly,  and  with  every  desire  to  appreciate 
the  point,  I  venture  tq  say  that  my  mind  is  so  constituted  that  I  am 
absolutely  unable  to  appreciate  it.  There  were  five  other  summonses, 
that  is  to  say,  there  was  proof  of  black  smoke  coming  out  on  five  days, 
two  of  them  in  the  following  month  of  February,  and  three  in  the 
following  month  of  March.  Therefore,  even  assuming,  although  I  do 
not  wish  at  all  to  be  thought  to  say  so,  that  there  had  been  anything 
with  regard  to  the  first  on  January  27th,  that  could  have  no  application 
with  regard  to  the  others,  because,  in  any  case,  the  abatement  had  been 
after  notice.  The  only  point  that  can  be  suggested  is,  that  because  the 
notice  was  a  prohibition  notice  instead  of  an  abatement  notice,  thai 
made  a  difference  to  the  magistrate's  jurisdiction.     I  hope  it  is  not 
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necessary  to  give  effect  to  such  an  argument  unless  there  is  some        iSMi* 
substantial  justice  behind  it,  because,  as  I  say,  I  am  not  able  to  appreciate  Oentrai  London 
it,  and  I  think  such  a  technicality  ought  not  to  be  given  effect  to,  unless  Jail^i^y  Oo.  ». 
there  is  a  substantial  wrong  bemg  done.  Borough  OounciL 

Then  came  the  second  point,  and  1  agree  that  the  magistrate  has 
rather  complicated  the  matter  by  inserting  directions,  which  I  may 
call  the  directions  of  a  mechanical  engineer — for  instance,  a  horizontal 
bar  on  a  central  pivot  put  between  the  doors — and  the  order,  in  my 
opinion,  would  have  been  better  if  it  had  been  in  one  of  two  forms — 
either  "  I  tell  you  not  to  be  negligent  in  the  matter  of  stoking  furnaces, 
and  not  to  do  it  again,"  or  **  I  direct  you  to  put  up  apparatus  which  will 
prevent  your  being  able  to  stoke  two  furnaces  at  the  same  time."  But, 
when  we  look  at  what  happened,  I  think  it  would  be  wrong,  and  contrary 
to  the  first  principles  of  justice,  to  allow  such  an  objection  to  prevail. 
In  the  first  place  the  appellants  denied  black  smoke  coming  out  at  all, 
and  when  their  witnesses  were  in  the  box,  what  they  said  was  that  the 
emission  of  black  smoke  might  have  been  caused  by  two  furnace  doors 
being  open  at  a  time.  We  have  had  this  kind  of  case  in  the  Courts 
before,  and  we  know  perfectly  well  that  one  reason  why  the  Legislature 
has  been  so  stringent  about  black  smoke  is  this :  it  has  been  established 
over  and  over  again  that  it  is  careless  stoking  which  brings  about  black 
smoke.  Therefore  one  is  not  surprised  to  find,  that  this  incident  having 
occurred  in  this  case,  the  railway  company's  witnesses  said  that  it  must 
have  been  owing  to  two  doors  being  open  at  the  same  time.  But  it  had 
occurred  on  a  series  of  days,  and  on  no  less  than  six  days  spread  over  a 
period  of  three  months.  The  local  authority,  the  borough  council  of 
Hammersmith,  being  satisfied  with  their  case  proving  the  emission  of 
black  smoke,  were  not  then  and  there  prepared  with  evidence  as  to  how 
it  could  best  be  remedied,  and  the  prohibition  order  being  about  to  be 
made,  counsel  for  the  railway  company  was  within  his  rights  in  saying 
"  Will  you  be  good  enough  to  tell  us  the  works  we  are  to  do  ?  "  The 
magistrate  being  in  a  difficulty  appears  to  have  asked  the  appellants 
whether  they  had  any  evidence  there,  but  no  suggestion  was  made,  and 
then  when  the  question  of  adjournment  for  evidence  was  raised,  this 
pointy  being  fairly  taken  on  behalf  of  the  railway  company,  might  have 
arisen.  The  railway  company's  ingenious  counsel  says  :  "  You  must 
not  hear  evidence  at  all  now ;  the  prosecution  have  closed  their  case  " — 
which  they  had  closed  long  before  the  request  had  come — "  and  there- 
fore you  are  not  entitled  to  hear  any  evidence."  All  I  can  say  is  (I  do 
not  vrish  to  say  anything  which  goes  beyond  this  case)  that  this  is  not 
the  way  in  which  a  point  should  be  raised  if  objection  is  afterwards 
going  to  be  taken  to  the  magistrate  having  said  in  his  order  something 
what  he  ought  not  to  have  said.     I  think  there  is  not  the  difference  in 
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^^^^       the  case  which  Mr.  Roskill  suggests ;  and  1  think  that  in  Millard  v. 
Central  London     Wastally  1898,  i  Q.  B.  342 ;  67  L.  J.  Q.  B.  277,  it  was  rightly  deaded 
Railway  Oo.  7'.  under  the  Public    Health   Act,    1875,  that  in  the  case  of  a  smoke 
Borough  Council,  nuisance  it  is  not  necessary  to  specify  the  works,  but  it  is  enough  to 
say :  "  Do  not  be  careless  again."     It  is  argued  that  because  section 
5  (5)  of  the  Act  of  1 89 1  requires  that  an  abatement  order  or  a  prohibition 
order  shall,  if  the  person  on  whom  the  order  is  made  so  requires, 
specify  the  works  to  be  executed,  the  law  is  differentiated  from  that 
cocnprised  in  sections  94  and  96  of  the  Public  Health  Act,  1875,  under 
which  the  notice  is  to  specify  the  work  to  be  done.     In  my  opinion,  so 
far  as  this  case  is  concerned,  there  is  no  substantial  difference  in  the 
law.     I  quite  agree  that  the  compulsory  obligation   to  specify  is  not 
repeated  in  the  Act  of  1891,  and  that  under  that  Act  the  abatement 
order  is  to  specify  the  work  only  if  the  person  on  whom  the  order  is 
made  requires  it,  or  the  court  orders  it  to  be  done.      That,  in  my 
opinion,  does  not  make  an  abatement  order  or  a  prohibition  order  bad, 
because  it  is  said  that  no  works  are  required,  but  that  the  defendant  is 
not  to  stoke  carelessly  again.     But  that  does  not  quite  cover  the  whole 
ground,  because  it  may  be  said  that  this  order  is  bad  because  it  does 
specify  works,  and  it   specifies  works  without  sufficient   evidence.     I 
think  if  that  were  really  what  the  order  meant,  it  might  be  open  to  some 
objection.     I  think  the  fair  reading  of  this   order  is :  "I  direct  the 
railway   company  to  fit  the  doors  of  the  furnaces  with  apparatus    to 
prevent  the  doors  being  open  or  kept  open  simultaneously."    The  point 
was  this :  the  railway  company  had  themselves  said  the  only  cause  they 
could  suggest  was  that  two  doors  were  open  at  the  same  time,  and  that 
stoking  was  going  on  at  two  furnaces  at  the  same  time.     It  is  true  the 
order  goes  on    in    the   words  beginning  "  for  example "  to   specify  a 
particular  form  of  apparatus ;  but  I  do  not  think  that  means  that  that 
is  the  only  way  in  which  it  can  be  done ;  and  looking  at  the  words  of 
the  statute  as  to  specifying  the  works  to  be  executed,  and  bearing  in 
mind  that  magistrates  are  not  experts,  I  see  no  reason  for  holding  that 
the  Act  would  not  be  properly  complied  with  by  saying  :  "  You  are  to 
put  works  which  will  prevent  two  furnace  doors  being  open  at  the  same 
time,"  and  the   order  goes  on,  "and   to  adopt  all   other  means  to 
prevent  the  emission  of  black  smoke."     I  cannot  help  thinking  this  has 
been  largely  brought  about  by  the  railway  company  taking  an  objection 
which,  in  the  ordinary  conduct  of  litigation,  I  think  they  ought  not  to 
have  taken.     If  they  were  going  to  raise  the  point  that  the  magistrate 
could  not  make  a  proper  order  at  their  request  without  evidence,  they 
ought  not,  in  the  same  breath,  to  have  objected  that  he  was  not  entitled 
to  hear  evidence.     I  think  the  tactics  were  ingenious,  and  I  think  they 
were  obviously  for  the  purpose  of  preventing  any  order  from  being  made. 
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1  therefore  think  this  appeal  fails,  both  on  the  technical  point  and  on 

the  merits.  Central  London 

Wills  J.     I  am  of  the  same  opinion.     I  entirely  agree  that  the  first  Railway  Oo.  w. 
point  taken  is  captious.  Borough  Oouneil. 

With  regard  to  the  second  point  I  think  myself  that  a  magistrate  in  a 
case  of  this  kind,  if  he  has  to  specify  works  certainly  ought  under  all 
ordinary  circumstances  to  hear  evidence,  because  it  is  absurd  to  suppose 
that  he  is  an  expert  in  matters  of  this  kind,  or  that  he  is  competent  to 
specify  works  without  knowing  something  about  it  from  evidence.  But 
in  this  case  he  is  not,  I  think,  so  entirely  without  evidence  as  to  prevent 
his  exercising  jurisdiction.  The  defendants  were  asked  to  explain  how 
the  emission  of  smoke  took  place,  and  they  said  it  was  owing  to  two 
[iimace  doors  being  open  at  the  same  time.  I  think  the  nature  of  the 
works  required,  if  they  are  required,  must  be  something  to  prevent  two 
furnace  doors  being  open  at  the  same  time,  which  is  really  the  substance 
of  this  order ;  the  passage  beginning  "  for  example  "  might  have  been 
entirely  omitted,  and  I  certainly  think  that  this  objection  ought  not  to 
be  listened  to  in  the  moulh  of  a  person  who  has  prevented  the  evidence 
being  given.  I  cannot  conceive  anything  more  unsatisfactory  or  more 
captious  and  unreasonable  than  that,  at  the  Rrst  moment  when  the 
question  arises  as  to  whether  there  shall  be  evidence  about  works  or  not, 
and  when  it  is  proposed  that  the  evidence  shall  be  gone  into,  instead  of 
saying  it  is  necessary  to  have  an  adjournment,  or  anything  of  that  kind, 
the  appellants  should  object,  when  the  respondents'  case  is  closed,  that 
it  is  too  late  to  hear  evidence,  and  then  come  and  try  to  upset  the 
order  because  that  evidence  had  not  been  given.  I  do  not  think  such 
tactics  ought  to  succeed. 

I  should  like  to  say  with  regard  to  the  case  of  Millard  v.  Wastall^ 
1898,  1  Q.  B.  342;  67  L.  J.  Q.  B.  277,  that  in  my  opinion,  under 
section  94  of  the  Public  Health  Act,  1875,  the  court  of  summary 
jurisdiction  is  empowered  to  do  two  things,  one  is  to  make  an  order  to 
abate  a  nuisance,  and  another  is  to  order  the  execution  of  works.  If 
the  court  has  power  to  do  two  things  it  certainly  has  power  to  do  one. 
If  the  second  part  were  wholly  unnecessary  under  the  circumstances,  I 
think  the  court  would  be  quite  justified  in  leaving  that  part  out  of  the 
order  which  it  otherwise  would  have  power  to  make  if  necessary. 

Kennedy  J.  I  entirely  agree  with  the  judgments  of  my  Lord  and  my 
brother  Will^,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellants — Bircham  &  Co. 

Solicitors  for  the  respondents — Watson,  Son,  and  Room. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


H  H  2 

Digitized  by 


Google     


45^  KNIGHTS    LOCAL    GOVERNMENT    REPORTS. 


1004. 


fan.  15. 


t)iab  Court  of  justice- 

KINCra    BENCH    DIVISION. 

KNUCKEY  V.  REDRUTH  RURAL  DISTRICT  COUNCIL. 

Mine -AtMUBdoned  pit  shaft  uaed  aa  a  pubUo  weU— IVeU  vested  in 
local  authority— Owner's  liability  to  fence  shaft  for  prevention 
of  aocldents-PubUc  Health  Act,  1876  (88  dc  80  Vlot.  c  75X  s.  «V- 
Metalliferous  Mines  Regulation  Act,  1872  <85  d(  86  Vlot.  c  77X 

ss.  18,  4L 

The  duty  of  fencing  the  shaft  of  an  abandoned  mine  cast  upon  the 
owner  of  the  mine  and  every  other  person  interested  in  the  minerals 
by  section  1^  of  the  Metalliferous  Mines  Regulation  Act,  1872, 
which  Act  by  section  41  defines  "mine^^  as  including  shafts  and 
^^  owner  ^^  in  terms  excluding -a  person  who  is  only  owner  of  the  soil 
and  is  not  interested  in  the  mines,  does  not  extend  to  a  local  authority 
in  whom  the  shaft  of  an  abandoned  mine  which  has  filled  with  water 
and  become  a  public  well  is  vested  by  section  64  of  the  Public  Health 
Act,  1875. 

Appeal  from  the  county  court. 

The  action^ was  brought  by  the  appellant  Knuckey  to  recover 
damages  for  injuries  caused  to  a  horse  belonging  to  him  which  had 
fallen  down  an  unprotected  pit  shaft. 

The  pit  shaft  in  question  was  a  shaft  of  an  old  mine  which  had  been 
disused  for  upwards  of  fifty  years.  It  bad  filled  with  water,  and  had 
been  used  as  a  well  by  the  inhabitants  of  the  neighbourhood  for  many 
years. 

For  the  plaintiff  it  was  contended  that  the  well  was  vested  in  the 
defendant  council  under  section  64  of  the  Public  Health  Act,  1875,  as  a 
public  well ;  and  that  the  defendants  were  consequently  as  "  owners "  of 
the  shaft  bound  to  fence  it  under  section  13  of  the  Metalliferous  Mines 
Regulation  Act,  1872  (35  &  36  Vict.  c.  77). 

The  county  court  judge  held  that  the  well  was  vested  in  the 
defendant  council  under  section  64  of  the  Public  Health  Act,  1875, 
and  that  it  was  an  old  pit  shaft;  but  he  held  that  the  defendants 
were  not  by  reason  of  the  vesting  of  the  well  in  them  "owners" 
of  the  shaft  or  persons  interested  in  the  minerals  so  as  to  be  under 
an  obligation  to  fence  the  shaft  under  section  13  of  the  Metalliferous 
Mines  Regulation  Act,  1872.  He  accordingly  gave  judgment  for  the 
defendants. 

The  plaintiff  appealed. 
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The  material  enactments  are  quoted  verbatim  in  the  judgment  of 


1904 


Lord  Alverstone  C.J.  Knnckey  v. 

RedrathRoral 

Betkune  (R,  Cunningham  Glen  with  him)  for  the  appellant.  The  shaft, 
down  which  the  horse  fell,  as  the  learned  county  court  judge  has  found, 
is  used  for  the  gratuitous  supply  of  water  to  the  public.  It  is,  therefore, 
as  he  has  held,  a  public  well  which  vests  in  the  defendant  council 
under  section  64  of  the  Public  Health  Act,  1875.  ^y  section  41  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  the  term  "mine"  in  that 
Act  includes  a  shaft.  Therefore  the  defendants  have,  within  the 
meaning  of  that  Act,  an  abandoned  mine  vested  in  them.  The  vesting 
makes  them  owners  of  the  shaft  to  all  intents  and  purposes :  Caverdaie 
V.  Charlton  (1878)  4  Q.  B.  D.  104;  48  L.  J.  Q.  B.  128;  Taylor  v. 
Oldham  Corporation  (1876)  4  Ch.  D.  395 ;  46  L.  J.  Ch.  105.  The 
county  court  judge,  however,  in  view,  no  doubt,  of  the  definition  of 
"owner"  in  section  41  of  the  Act  of  1872,  has  held  that  they  are  not 
"owners  "  of  the  shaft  for  the  purposes  of  that  Act.  In  this  it  is  sub- 
mitted he  was  wrong.  It  is  true  that  the  definition  of  owner  purports 
to  exclude  a  person  who  is  merely  owner  of  the  soil  and  is  not 
interested  in  the  mines.  But  the  object  of  that  definition  is  to  deter- 
mine which  person  is  to  be  deemed  the  owner  where  one  person  is  the 
oimer  of  the  soil  and  another  has  the  sole  interest  in  the  minerals. 
Their  statutory  ownership  of  the  shaft  is  quite  enough  to  make  the 
defendant  council  owners  of  the  shaft  within  the  Act,  where  there  is  no 
other  person  with  any  interest  in  the  minerals  to  whom  the  definition  can 
attach:  Evans  v.  Mostyn  (1877)  2  C.  P.  D.  547  \  47  L.  J.  M.  C.  25. 
[Kennedy  J.  mentioned  Foster  v.  Owen  (1892)  62  L.  J.  M.  C.  7.] 
The  defendants  are  liable  in  damages  for  the  breach  of  their  statutory 
duty,  notwithstanding  the  provisions  of  the  Act  under  which  they  incur 
penalties:  Dublin  United  Tramways  v.  Fitzgerald^  1903,  A,  C.  99; 
I  L.  G.  R.  386;  72  L.  J.  P.  C.  52. 

Schiller  for  the  respondents.  The  learned  county  court  judge  was 
perfectly  right.  Assuming  this  pit  shaft  to  be  a  public  well  vested  in 
the  respondents  by  section  64  of  the  Public  Health  Act,  1875,  Y®^ 
section  13  of  the  Metalliferous  Mines  Regulation  Act,  1872,  points  to 
an  entirely  different  state  of  facts  as  regards  ownership.  Its  object  was 
to  make  the  people  who  had  won  the  minerals  protect  the  shaft.  But 
where  an  abandoned  shaft  fills  with  water  which  the  public  use,  and 
therefore  vests  in  the  respondents  as  a  well,  the  vesting  would  not 
enable  them  to  prevent  the  owner  of  the  minerals  resuming  possession 
or  gaining  the  minerals  from  below  through  the  shaft.  The  Council 
were,  therefore,  not  the  owners  of  the  shaft  within  the  contemplation  of 
section   13.    The  owner  is  the  person  having  the  right  to  get  the 
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^90^        minerals,  and  is  responsible  for  the  fencing  in  of  the  shaft  after  abandon- 

Knuokfly  v.        ment.     As  regards  the  respondents,  the  vesting  in  them  is  only  such  a 

Redruth  Rural    vesting  as  is  necessary  to  enable    them  to    perform    their  duties  in 
Distnct  Council.     ,       .        v        .     v        .  r  _^i_  •     .i.  j       • 

cleanmg  it   out ;  it  vests  no  further  power  m  them,  nor  does  it  cast 

further  liability  upon  them. 

Bethune^  in  reply,  cited  Tunbridge  (Veils  Corporation  v.  Baird^  1896, 

A.  C.  434;  65L.  J.  Q.  B.  451. 

Lord  Alverstone  C.J.  In  this  case  the  learned  county  court 
judge  has  found  that  this  pit  shafl  was  a  public  well  which  had  becoire 
vested  in  respondent  council  by  virtue  of  section  64  of  the  Public  Health 
Act,  1875,  which  provides  that  "all  existing  public  cisterns  pumps  wells 
reservoirs  conduits  aqueducts  and  works  used  for  the  gratuitous  supply 
of  water  to  the  inhabitants  of  the  district  of  any  local  authority  shall 

vest  in  and  be  under  the  control  of  such  authority "    But  it 

seems  to  me  that  this  finding  is  by  no  means  conclusive  against  the 
respondents  in  the  way  suggested  by  counsel  for  the  appellant  or  indeed 
at  all.  I  quite  agree  that  the  vesting  of  the  well  in  the  local  authority 
under  section  64,  will  give  that  authority  the  right  to  prevent  its  becoming 
a  nuisance  and  cast  upon  them  a  duty  to  do  that  which  will  protect  the 
public  from  danger.  But  it  is  not  alleged  here  that  the  respondents, 
as  such  owners  under  section  64,  had  kept  the  well  in  a  dangerous 
condition.  That  is  not  the  question  we  have  to  decide,  for  it  is  nor 
alleged  by  the  appellant  that  owing  to  the  negligence  of  the  respondents 
a  nuisance  existed  near  the  highway.  What  we  have  to  consider  here  is 
whether  the  respondents  have  been  guilty  of  a  breach  of  the  statutory 
duty  imposed  on  owners  of  abandoned  mines  and  workings  by  section 
13  of  the  Metalliferous  Mines  Regulation  Act,  1872.  That  section  is  as 
follows  : — "  \Vhere  any  mine  to  which  this  Act  applies  is  abandoned  or 
the  working  thereof  discontinued,  at  whatever  time  such  abandonment 
or  discontinuance  occurred,  the  owner  thereof,  and  every  other  person 
interested  in  the  minerals  of  the  mine,  shall  cause  the  top  of  the  shaft  and 
any  side  entrance  from  the  surface  to  be  and  to  be  kept  securely  fenced  for 
the  prevention  of  accidents.  Provided  that — (i)  Subject  to  any  contract 
to  the  contrary,  the  owner  of  the  mine  shall,  as  between  him  and  any 
other  person  interested  in  the  minerals  of  the  mine,  be  liable  to  carry  into 
effect  this  section,  knd  to  pay  any  costs  incurred  by  any  other  person 
interested  in  the  minerals  of  the  mine  in   carrying  this  section  into 

effect "    Now  upon  the  true  construction  of  these  words  it  is  clear 

that  if  the  word  "  owner  "  stood  alone  it  would  mean  the  owner  of  the 
mine.  But  taking  the  whole  section  together  it  would  seem  that  the 
duty  of  fencing  an  abandoned  mine  is  cast  not  only  upon  the  owner 
but  on  every  person,  be  he  owner  of  the  freehold   or   not,   who  is 
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connected  with   the   ownership  as   being  a  person  interested   in  the        ^^^^ 

minerals  underground ;  and  that  a  person  in  the  latter  category  is  placed  Knuckey 

under  the  same  obligation  of  affording  safety  to  the  public  by  fencing  it.  R«lru**^  j^*"*!; 
_,  .u     ■  7         *  .•  f^  •  .-  V.       t.'  u^u    Distnct  OounciL 

Then  comes  the  mterpretation  of  terms  m  section  41,  by  which  the 

term  "  mine "  is  extended  to  all  shafts ;  therefore,  I  agree  that  it  is  the 

owner  of  a  shaft  in  connection  with  the  mine  who  is  under  the  obligation 

created  by  section  13.     The  definition  of  owner  in  section  41  is  this: 

"The  term  'owner'  when  used  in  relation  to  any  mine  means  any 

person  or  body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or 

occupier  of  any  mine,  or  of  any  part  thereof,  and  does  not  include  a 

person  or  body  corporate  who  merely  receives  a  royalty,  rent,  or  fine  from 

a  mine,  or  is  merely  the  proprietor  of  a  mine  subject  to  any  lease,  grant, 

or  licence  for  the  working  thereof,  or  is  merely  the  owner  of  the  soil  and 

not  interested  in  the  minerals  of  the  mines."     This  is  important,  for  it 

shows  clearly  that  in  the  contemplation  of  the  statute,  the  owner  upon 

whom  the  obligation  of  fencing  is  cast  by  section   13,  is  not  the  person 

in  whom  the  mere  legal  ownership  in  the  soil  surrounding  the  shaft  is 

vested,  but  the  person  who  is  either  owner  of  the  mine  or  so  interested  in 

the  minerals  as  to  come  within  the  terms  of  the  definition.     In  other 

words,  to  constitute  the  ownership  as  contemplated  by  section  13,  the 

owner  must  be  a  person  interested  in  the  minerals  of  the  mine  ;  and  the* 

mere   possession  of  the  land  surrounding  the  shaft  without  any  such 

interest  in  the  minerals  does  not  constitute  such  an  ownership.     That 

being  so,  what  is  the  position  of  the  respondents  ?     They  have  the  well. 

It  is  on  private  property  to  a  certain  extent.     It  is  approached,  we  are 

told,  by  a  lane  which  is  not  a  public  highway.     I  think,  considering  the 

language  of  section  64  of  the  Public   Health  Act,  1875,  the  learned 

county  court  judge  was  justified  in  coming  to  the  conclusion  he  has 

come  to  in  this  case,  that  the  well  is  vested  in  the  respondents  for  the 

purposes  of  that  section.     I  think  they  were  not  owners  of  the  mine  or 

shaft  within  the  meaning   of  section  13   of  the  Metalliferous   Mines 

Regulation  Act,  1872.     They  were  certainly  not  persons  interested  in 

the  minerals,   and  therefore,  seeing  that  the  action  against  them  was 

founded  solely  upon  section  13  of  the  Metalliferous  Mines  Regulation 

Act,  1872,  and  there  being  no  case  of  negligence  against  them,  in  the 

keeping  of  that  well,  apart  from  the  statute,  the  learned  county  court 

judge  was,  I  think,  right  in  giving  judgment  against  the  appellant.     The 

appeal  must  be  dismissed. 

Wills  J.     I  am  entirely  of  the  same  opinion.     I  think  the  keynote 

of  section  13  is  that  the  liability  is  cast  either  upon  the  owner  or  the 

person  having  an  interest  akin  to  ownership  in  the  minerals  of  the  mine, 

and  no  one  else.     I  think  that  that  is '  accentuated  by  consideration  of 

the  definition  of  owner  in  section  41,  which  for  certain  purposes  excludes 
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^^Q^        persons  who  are  not  interested  in  the  minerals  of  the  mines.     Therefore, 

Knnckey  v.        I  think,  there  is  no  pretence  for  saying  that  the  respondents  in  this  case 

S?^?/?°"^i   — the  local  authority— are  at  all  interested  in  the  minerals  of  the  mine, 

District  Oonncil.      .    ^  .    ^  •'  ,-,.,  i^jj-  

whatever  that  may  mean,  which  either  was  an  abandoned  mine,  or  was 

said  to  have  been  an  abandoned  mine,  but  which  had  once  been  a  mine 

containing  minerals.     I  therefore  think  they  are  not  liable,  since  the 

only  case  which  was  made  against  them,  as  I  understand,  at  the  trial  was 

that  they  were  liable  by  virtue  of  section  64  of  the  Public  Health  Act, 

1875,  and  section  13  of  the  Metalliferous  Mines  Regulation  Act,  1872. 

Kennedy  J.  I  am  of  the  same  opinion.  It  is  impossible  to  say 
that  the  ownership  of  this  public  well  vested  in  the  respondents,  and  the 
control  of  the  well  given  them  under  the  provisions  of  section  64  of 
the  Public  Health  Act,  1875,  constitute  them  owners  of  an  abandoned 
mine  or  shaft,  within  the  contemplation  of  section  13  of  the  Metalliferous 
Mines  Regulation  Act,  1872. 

Appeal  dismissed. 

Solicitors  for  the  appellant — Paige  and  Grylls,  Redruth. 

Solicitors  for  the  respondents — Coode  Kingdon  &  Co.,  for  Peter, 
Redruth. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  SuWcature* 

COURT    OF    APPEAL.  ^^^ 

THE  ATTORNEY-GENERAL  (on  the  relation  of  the  Monmouthshire      ^''''  '^ 
County  Council)  AND  THE  MONMOUTHSHIRE  COUNTY  COUNCIL 
u.  SCOTT. 

BUrhwmy»-Ix>ooinotlves— Nulsanoe— Intertm  Injunetlon— Li€XN>inotlve 
Aet,  1861  (24  &  25  Vict.  e.  70),  8.  18-ljOComotlves  Act,  1898  (61  it  62 
Viet.  o.  29),  8.  6. 

In  an  action  by  the  Attorney-General  on  the  relation  of  a  local 
authority  liable  for  the  maintenance  of  a  highway  for  an  injunction 
to  restrain  the  user  of  a  locomotiiie  on  the  highway  in  such  a  way 
as  to  cause  a  public  nuisance ^  it  is  no  defen':e^  if  a  public  nuisance  has 
in  fact  been  caused,  to  prove  that  there  has  been  no  contravention  of 
the  Locomotives  Acts  or  of  any  bye-laws  made  thereunder,  or  to 
show  that  the  local  authority  have  failed  to  keep  the  highway  in 
proper  repair. 

Section  13  of  the  Locomotive  Act,  1861,  which  provides  that 
nothing  in  that  Act  shall  authorise  the  use  of  a  locomotive  on  a 
highway  so  as  to  cause  a  nuisance  is  not  impliedly  repealed  by  the 
Locomotives  Act,  1 898. 

Appeal  by  the  defendant  from  an  order  of  Phillimore  J.  at 
Chambers. 

The  action  was  brought  by  the  Attorney-General  on  the  relation  of 
the  Monmouthshire  County  Council,  and  by  the  Monmouthshire 
County  Council,  claiming  an  injunction  to  restrain  the  defendant,  his 
servants  or  agents,  from  using  or  causing  or  procuring  to  be  used  any 
iocomotive,  or  otherwise  conducting  any  traffic,  upon  a  certain  highway 
within  the  county  of  Monmouth  in  such  a  way  as,  by  damage  to  or 
obstruction  of  the  highway,  to  cause  a  public  nuisance. 

The  plaintiffs  alleged  that  the  defendant  had  used  a  traction 
engine  to  haul  stone  from  two  quarries  belonging  to  him  over  the  high- 
way in  question,  which  was  a  main  road,  so  as  to  cause  a  public 
nuisance. 

After  the  commencement  of  the  action  a  summons  was  taken  out  at 
Chambers  for  an  interim  injunction  in  the  terms  of  the  writ. 

In  support  of  the  application  for  an  interim  injunction  affidavits 
were  filed  on  behalf  of  the  plaintiffs  by  the  surveyor  to  the  county 
council  and  other  persons. 

The  surveyor  to  the  county  council  in  his  affidavit  deposed  that  the 
defendant  commenced  to  haul  stone  from  the  quarries  in  May,  1902, 
and  had  continued  to  do  so  ever  since,  and  in  so  doing  passed  over 
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^QQ^        about   900  yards  of  the   highway.      That   soon  after  the  defendant 

The  Attorney-     commenced  thus  to  haul  stone  complaints  were  made  by  the  inhabitants 

General  and  the  j^  jj^g  neighbourhood  to  the  county  council  as  to  the  state  of  the 

Monmouthshire    ...  .  /r-i 

Oounty  Oonndl    highway  owing  to  the  excessive  traffic  thrown  thereon  by  the  defendant. 

V.  Scott.  That  in  the  latter  part  of  that  year    the    county  council  re-metalled 

598  yards  of  this  portion  of  the  highway,  and  put  it  into  thorough 
repair ;  but  that  notwithstanding  such  repairs  the  highway  had  been 
so  cut  up  by  the  extraordinary  and  excessive  traffic  conducted  upon  it  by 
the  defendant  that  it  had  become  dangerous  for  ordinary  vehicular 
traffic.  That  the  defendant  used  a  traction  engine  of  the  weight  of 
about  1 1  tons  and  two  laden  trucks,  and  on  an  average  he  carried  quite 
160  tons  a  day.  That  the  traffic  was  more  than  (in  the  surveyor's 
opinion)  any  ordinary  metalled  road  could  bear,  and  that  it  was 
impossible  to  keep  the  road  in  proper  repair  whilst  such  traffic  was 
allowed  to  be  carried  on.  That  one  cause  which  increased  the  damage 
done  by  the  defendant  was  the  shocking  state  of  repair  of  the  approach 
roads  from  the  quarries.  In  passing  over  these  roads  the  wheels  of  the 
traction  engine  and  of  the  carts  got  clogged  with  mud,  and  tons  of  mud 
had  thus  been  deposited  on  the  highway,  and  this  had  helped  to  render 
it  unfit  for  ordinary  traffic.  That  numerous  complaints  had  been  made 
to  the  county  council,  and  there  was  no  doubt  that  the  highway  had 
now  become,  on  account  of  the  excessive  traffic  carried  on  by  the 
defendant,  not  only  a  nuisance,  but  a  source  of  danger  to  the  public 
and  unless  the  defendant  was  stopped  from  using  the  highway  in  the 
manner  he  was  now  doing  the  highway  would  become  impassable  for 
ordinary  vehicular  traffic. 

Another  affidavit  on  behalf  of  the  plaintiffs  was  filed  by  the  Rector 
of  Roggiett,  who  deposed  that  the  rectory  opened  on  to  the  main  road  in 
question.  He  spoke  to  the  repairs  effected  by  the  county  council,  and 
said  that  every  effort  had  been  made  by  them  to  maintain  the  road,  and  i 
that  they  had  put  down  many  hundred  tons  of  black  Cornish  granite. 
and  had  them  rolled  in,  but  with  no  lasting  effect  For  the  last  six! 
months  or  more  the  road  had  been  in  a  worse  condition  than  at  any  \ 
previous  time.  It  was  nothing  but  a  huge  ditch,  full  of  deep  depres- 
sions, and  even  more  dangerous  ridges.  Where  large  stones  were  laid 
do^vn  the  traction  engine  threw  them  up  into  heaps  until  they  were 
gradually  churned  into  mud,  when  the  process  was  repeated.  He  was 
compelled  to  use  the  road  as  there  was  no  other  approach  to  the 
station,  an  important  station  used  by  the  whole  neighbourhood,  but  he 
could  only  do  so  by  day  with  great  damage  to  his  carriage,  and  by  night 
with  possible  risk  to  life.  The  whole  county  side  felt  the  grievance  as 
intolerable,  and  many  meetings  had  been  held  as  to  the  course  that 
should  be  adopted  to  put  an  end  to  this  injury  of  their  rights.    Their 
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poorer  neighbours  suffered  even  more  acutely.     The  larger  number  of        i90^ 

them  were  railway  employ^  who  worked  by  night  and  slept  by  day  TheAttomev- 

He  had  no  hesitation  in  saying,  and  he  spoke  not  only  for  himself  and  General  ™  *l^e 
for  his  parishioners,  but  for  every  person  in  the  neighbourhood,  that  the  ^^gg^^^y  oonnai 
employment  of  these  traction  engines  constituted  not  only  a  public  v.  Swtt. 
nuisance  of  a  most  serious  character,  but  was  a  source  of  real  risk  to 
the  whole  community. 

The  defendant  filed  an  affidavit  in  reply  denying  generally  that  the 
road  had  become  a  nuisance  or  source  of  danger  to  the  public  using 
it  solely  from  the  fact  that  it  was  used  for  the  hauling  of  stone  from 
the  quarries,  and  submitting  that  it  had  got  cut  up  owing  to  failure  on 
the  part  of  the  county  council  to  perform  its  statutory  duty  to  maintain 
it  in  a  fit  condition  to  bear  the  traffic  of  the  neighbourhood  that  passed 
over  it  Such  re-metalling  as  was  done  was  wholly  insufficient,  and  the 
material  used  was  inadequate  and  of  a  wrong  character,  and  this  being 
put  on  the  road  was  subjected  to  the  continuance  of  rains  which  fell 
during  the  summer  of  1 903  and  caused  the  road  to  be  in  its  present 
condition. 

On  his  behalf  Mr.  H.  H.  Humphreys,  consulting  engineer,  and  a 
member  of  the  council  of  the  Roads  Improvement  Association,  filed  an 
affidavit  in  which  he  said  he  had  gone  down  from  London  and  made 
an  inspection  of  the  road.  The  opinion  he  had  come  to  was  that  the 
road  had  not  been  repaired  according  to  what  he  considered  the  most 
approved  system.  He  gave  no  opinion  as  to  whether  in  its  present 
condition  the  road  was  a  public  nuisance  beyond  expressing  a  view  that 
the  alleged  dangerous  condition  of  the  road  was  somewhat  exaggerated. 

The  other  affidavits  filed  on  behalf  of  the  defendant  dealt  merely 
with  the  way  in  which  the  road  had  been  re-metalled. 

The  summons  came  before  Phillimore  J.,  in  Chambers,  who  granted 
an  interim  injunction  substantially  in  the  terms  of  the  writ,  upon  the 
usual  undertaking  by  the  county  council  in  damages. 

The  defendant  appealed. 

J^.  Cunningham  Glen  for  the  appellant.  The  injunction  ought  not 
to  have  been  granted.  It  is  not  alleged  that  the  defendant  was  guilty 
of  negligence,  nor  that  the  traction  engine  and  trucks  were  not 
constructed  in  all  respects  in  accordance  with  the  requirements  of  the 
Locomotives  Acts.  So  long  as  these  requirements  are  complied  with, 
it  is  just  as  lawful  to  conduct  traffic  on  a  highway  by  means  of  traction 
engines  as  by  means  of  horses  and  carts. 

On  the  affidavits  nothing  is  shown  beyond  a  case  of  extraordinary 
traffic,  for  the  extra  expenses  of  road  repair  occasioned  by  which  the 
defendant  is  no  doubt  liable  to  the  county  council  under  section  23  of 
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___^^ the  Highways  and  Locomotives  (Amendment)  Act,   1878  (41  &  42 

The  Attorney-     Vict  c.  77). 

mS^  Shire*       ^^^  Locomotives  Acts  show  that  the  Legislature  r^ards  the  user  of 

Connty  Council     locomotives  on  highways  as  a  legitimate  method  of  conducting  traffic. 

V,  Soott.  The  proper  course  for  the  county  council  to  take,  if  they  find  that 

heavier  locomotives  are  using  a  road  than  it  will  bear,  is  to  make 
bye-laws  restricting  the  traffic  on  the  road  under  section  6  of  the 
Locomotives  Act,  1898  (61  &  62  Vict.  c.  29). 

The  right  to  use  a  highway  is  not  lost  because  its  exercise  involves 
damage  to  the  highway :  Gas  Light  and  Coke  Co,  v.  St,  Mary  AbhottSy 
Kensington,  Vestry  (1885)  15  Q.  B.  D.  i  ;  54  L.  J.  Q.  B.  414; 
St.  Mary,  Neivington,  Vestry  v.  Jacobs  (1871)  L.  R.  7  Q.  B.  47; 
41  L.  J.  M.  C.  72. 

Further,  it  is  the  duty  of  the  county  council  to  maintain  the  road 
in  question  ;  and  to  maintain  it  in  a  fit  condition  for  the  traffic  in  the 
neighbourhood  :  Wallington  v.  Hoskins  (1880)  6  Q.  B.  D.  206,  per 
Field  J.  at  p.  215;  50  L.  J.  M.  C.  19;  Savin  v.  Oswestry  Highway 
Board  (1880),  44  J.  P.  766.  The  evidence  in  this  case  shows  that  the 
county  council  have  not  maintained  the  road  up  to  the  standard  rendered 
necessary  by  the  nature  of  the  traffic  on  the  road.  The  mischief  there- 
fore is  caused  by  their  default ;  they  therefore  do  not  come  here  with 
"  clean  hands  "  as  it  were  and  are  not  entitled  to  an  injunction. 

The  Locomotives  Act,  1898,  now  provides  a  complete  scheme  for 
dealing  with  traffic  conducted  by  locomotives  on  highways,  and  must 
be  taken  as  containing  a  legislative  exposition  of  the  conditions  under 
which  such  traffic  is  not  to  be  taken  to  be  a  nuisance,  and  as  to  that 
extent  repealing  or  superseding  section  13  of  the  Locomotive  Act, 
1861,  which  provides  that  nothing  in  that  Act  shall  authorise  the  use 
of  a  locomotive  on  a  highway  so  as  to  be  a  nuisance. 

A,  T,  Lawrence,  K,  C,  and  J,  R,  Atkin  for  the  respondents.  It  is 
not  suggested  that  the  use  of  a  locomotive  on  a  highway  is  in  itself 
unlawful,  or  that  it  becomes  unlawful  merely  because  it  necessitates 
increased  repair  to  the  road.  But  the  affidavits  make  a  clear  case  of 
nuisance.  No  doubt  the  Legislature  has  established  machinery  for  the 
control  of  locomotives  on  highways ;  but  there  is  nothing  in  the  Acts 
to  authorise  the  user  of  locomotives  which  do  not  contravene  any 
statutory  enactment  if  in  fact  such  user  causes  a  nuisance :  Hill  v. 
Thomas,  1893,  2  Q.  B.  333;  62  L.  J.  M.  C  161;  Powell  v.  Fall{\%%o) 
5  Q.  B.  D.  597  ;  49  L.  J.  Q.  B.  428.     [They  were  stopped.] 

Collins  M.R.  This  is  an  appeal  from  a  decision  of  Phillimore  J. 
granting  an  injunction  in  a  suit  brought  by  the  Attorney-General,  on 
the  relation  of  the  Monmouthshire  County  Council,  and  the  Monmoutb- 
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shire  CoUaty  Council  as  co-plaintiffs,   against  the  defendant  for  an        ^^0** 

injunction,   which   is  asked  for  on  the  writ  in    these  terms  : — "  An  i^^  Attonwy- 

injunction  to  restrain  the  defendant,  his  servants  or  agents,  from  using  General  and  the 

or  causing  or  procuring  to  be  used  any  locomotive,   or  otherwise  Oo^^^Oonncil 

conducting  any  traffic  upon  the  highway   leading  from  Caldecott  to  r.  Scott. 

Magor,  situate  in  the  parish  of  Llanrihangel  Roggiett,  in  the  county  of 

Monmouth,  in  such  a  way  as  by  damage  to  or  obstruction  of  the  said 

highway  to  cause  a  public  nuisance";  and  the  injunction  has  been 

granted  substantially  in  the  terms  of  the  writ.     The  defendant  appeals, 

and  the  grounds,  as  far  as  I  understand  them,  of  the  appeal  are  these : 

Firsti  that  there  is  no  nuisance  at  common  law.     That  is  a  matter  of 

evidence  and  a  question  of  fact,  and  we  have  affidavits  before  us 

which,  if  they  are  true,  certainly  to  my  mind  sh<^w  a  public  nuisance, 

that  is  to  say,  that  the  defendant  by  the  use  of  a  traction  engine  of 

very  considerable  weight  and  drawing  trucks  also  of  very  considerable 

weight  with  heavy  loads  in  them,  has  turned  the  road  into  a  condition 

in  which  it  is  dangerous   to  life — dangerous   by  daylight  and  more 

dangerous   at   night.      It  is  certainly  dangerous  as    deposed  to   by 

apparently  trustworthy  witnesses,  and  the  only  evidence  adduced  on 

the  other  side  with  regard  to  that  is  the  report  of  an  inspector  sent 

down  from  London,  and  really  all  he  can  say  is  that  he  thinks  the 

accounts  given  by  the  witnesses  for  the  relators  are  exaggerated.     That 

does  not  touch  the  fact,  and  it  is  common  ground  in  the  discussion, 

that  this  road  is  in  such  a  condition  as  to  be  a  nuisance.     Then  Mr. 

Glen,  in  the  second  part  of  his  argument,  says  that  the  relators  them> 

selves  are  responsible  for  its  condition  inasmuch  as  they  ought  to  have 

put  the  road  in  such  a  condition  as  to  stand  the  traffic  over  it  which 

has  resulted  in  its  being  in  its  present  foundrous  condition.     I  note  in 

passing   that   that   argument  admits  and   presupposes  the  foundrous 

condition  of  the  road,  and  therefore //7>^  fade  a  nuisance.     He  starts 

the  second  part  of  his  argument  by  admitting  that  the  road  is  in  such  a 

condition  as  to  be  a  nuisance,  and  seeks  to  relieve  himself  of  the 

burden  of  the  liability  on  the  ground  that  it  was  the  duty  of  the  county 

council  to  put  the  road  in  such  a  condition  as  to  stand  this  traffic. 

Now,  first  of  all,  it  seems  to  me  that  the  public  nuisance  is  established 

on  the  evidence,  and  I  see  no  reason  whatever  to  doubt  the  evidence 

in  the  affidavits  filed  for  the  plaintiffs.     Secondly,  I  do  not  agree  in 

point  of  law  that  it  is  an  answer  to  say,  on  the  admitted  state  of  facts, 

in  a  proceeding  taken  by  the  Attorney-General  at  the  instance  of  the 

county  council,  that  the  county  council  might  have  put  the  road  in 

repair.     The  condition  of  things  is  that  there  is  a  public  nuisance  on 

this  highway  and  that  the  public  generally,    as   represented  by  the 

Attorney-General,  are  interested  in  having  that  nuisance  abated      As  it 
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^^Q**  stands  it  is  a  source  of  danger  to  individuals  who  in  thevcourse  of  their 
The  Attorney-  ordinary  vocations  have  occasion  to  use  this  road.  It  is  a  nuisance  to 
General  and  the  them,  and  it  is  no  answer  to  say  that  if  somebody  else  had  done  his 
County  Council  ^^^Y  i^  would  not  have  arisen.  There  are  provisions  under  which  it  is 
V.  Scott.  open  to  individuals  to  compel  the  authority  responsible  in  the  matter 

to  do  their  duty,  and  it  does  not  give  carte  blanche  to  any  person  to 
create  a  nuisance  on  the  highway  because  persons  have  not  availed 
themselves  of  those  provisions  and  forced  the  authority  to  do  their  duty. 
It  cannot  be  contended  for  a  moment  that  a  person  who  uses  a  highway 
not  in  a  foundroqs  condition  has  a  licence  by  law  to  use  that  highway 
in  such  a  way  as  to  make  it  foundrous  and  a  nuisance  to  everybody. 
There  is  no  authority  for  that  proposition,  and  it  is  entirely  opposed  to 
common  law  and  common  sense.  Then  Mr.  Glen  relies  upon  the 
terms  of  the  Locomotives  Acts  of  1861  and  1898,  and  he  points  out 
that  in  those  Acts  locomotives  are  treated  as  having  a  right  to  use  the 
highways.  It  is  perfectly  true  that  they  are  so  treated,  but  when  you 
come  to  examine  the  particular  sections  you  find  in  section  13  of  the 
Act  of  1 86 1  this  proviso :  "  Nothing  in  this  Act  contained  shall 
authorise  any  person  to  use  upon  a  highway  a  locomotive  engine  which 
shall  be  so  constructed  or  used  as  to  cause  a  public  or  private  nuisance." 
The  whole  Act  must  be  read  subject  to  that  provision.  The  Locomo- 
tives Acts,  when  they  are  examined,  really  consist  of  a  series  of 
enactments  to  mitigate  the  probable  inconvenience  of  locomoti?B 
being  used  on  highways  at  all.  They  cannot  under  the  Acts  be  used  at 
all  on  highways  unless  they  conform  to  certain  provisions  which  it  is 
put  in  the  power  of  the  authorities  to  prescribe ;  but  they  may  be  a 
public  nuisance  even  though  they  conform  to  the  particular  regulations 
for  traversing  the  highway.  That  is  the  result  of  the  earlier  Act  of 
1861. 

Then  Mr.  Glen  says  that  somehow  or  other  the  subsequent  Act  of 
1898  has  modified  the  provisions  of  the  earlier  Act,  and  in  eflfect 
repealed  the  provisions  of  section  13  of  the  earlier  Act ;  but  that 
contention  is  at  once  negatived  when  you  look  at  the  schedule  to  the 
later  Act  which  sets  out  what  is  repealed.  It  repeals  certain  portions 
of  the  earlier  Acts  but  it  does  not  repeal  section  13,  and  therefore  that 
section  stands.  All  that  the  later  Act  does  is  to  enlarge  the  special 
powers  of  the  authority  to  impose  limits  on  locomotives  by  its  bye-laws 
and  otherwise.  Those  provisions  are  not  in  the  slightest  degree 
incompatible  with  the  underlying  obligation  on  any  person  not  to 
create  a  nuisance  on  the  highway.  He  cannot  get  his  engine  on  to  the 
highway  at  all  unless  he  conforms  with  the  various  provisions  made  by 
the  authorities  entitled  to  make  them,  but  when  he  has  got  his  engine 
there  he  still  remains  liable  to  the  underlying  liability  of  not  creating  a 
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nuisance.    That  is  the  clear  result  of  the  plain  words  of  the  section.     It 
has  also  been  carried  out  by  the  authority  of  this  Court,  notably  in  The  Attorney- 
P(ma  V.  Fall  (1880)  5  Q.  B.  D.  597  ;  49  L.  J.  Q.  B.  428,  which  gg^^^f^^^^ 
clearly  drew  a  distinction  between  the  liabilities  for  injuries  done  by  County  Council 
persons  acting  under  statutory  powers  and  by  persons  who  were  merely  »•  Scott. 
using  their  common  law  rights.      It    distinguishes    the   case    where 
•  injury  is  done  to  any  person  by  reason  of  a  locomotive  travelling  along 
a  line  under  statutory  power  to  travel  along  that  line,  in  which  case  the 
liability  of  the  person  so  using  the  locomotive  is  for  negligence  only, 
from  the  case  of  a  person  merely  travelling  along  the  highway  with  a 
traction  engine  in  the  exercise  of  his  common  law  right,  which  carries 
with  it  no  immunity  whatever  for  mischief  done  by  his  engine.     Now 
that  points  to  the  very  distinction  which  underlies  the  legislation.     The 
legislation  authorising  railways  empowers  the  railway  company  to  use 
locomotives  for  the  purposes  of  their  traffic,  and  it  relieves  them  from 
liability  unless  they  are  negligent ;  while  the  legislation  with  regard  to 
locomotives  on  highways  expresses  the  fact  that  a  locomotive  is  a  thing 
which  has  a  common  law  right  to  be  on  a  highway  but  with  no  immunity 
whatever  from  the  common  law  obligation. 

Therefore  we  have  here  a  traction  engine  which  in  point  of  fact  has 
created  a  nuisance  on  the  highway,  and  which  carries  with  it  no 
immunity  whatever  from  the  liability  for  committing  a  public  nuisance. 
It  seems  to  me,  therefore,  that  the  learned  judge  was  perfectly  justified 
in  granting  the  injunction,  which  after  all  is  only  an  interim  injunction. 
It  leaves  the  whole  question  open  of  what  the  true  rights,  on  a  complete 
examination  of  all  the  facts  as  between  the  parties,  are.  It  seems  to 
me,  therefore,  that  the  appeal  must  be  dismissed. 

Mathew  L.J.  I  am  of  the  same  opinion.  As  was  pointed  out  early 
in  the  argument,  section  13  of  the  Act  of  1861  is  somewhat  decisive  of 
the  matter,  because  the  liability  of  those  who  use  traction  engines  is 
their  liability  at  common  law.  Here  the  traction  engines  were  so  used 
as  to  be  a  nuisance,  and  to  render  the  highway  no  longer  available  for 
general  use,  and  the  liability  in  respect  of  that  nuisance  at  common 
law  is  preserved  under  section  13.  It  has  been  argued  that  the  legisla- 
tion on  this  subject  indicates  some  intention  that  trade  is  not  to  be 
restrained,  and  that  it  is  the  duty  of  every  road  authority  to  accom- 
modate themselves  to  the  requirements  of  each  individual  carrying  on 
business  in  the  locality.  A  more  extraordinary  proposition  was  never 
urged 

Then  it  was  argued  that  section  13  of  the  Act  of  1861  applied  to 
existing  nuisances  and  to  those  that  might  arise  subsequently  up  to  the 
passing  of  the  Act  of  1898;  but  that  when  that  Act  was  passed 
section  13  was  repealed,  because  in  lieu  of  the  old  liability  for  nuisance 
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^90^        the  county  council  have  obtained  powers  under  that  Act  to  make  bye- 

The  Attorney-     ^^ws  which  might  possibly  have  all  the  effect  of  proceedings  at  common 

General  and  the  law  as  regards  the  protection  of  the  rights  of  the  public.     I  can  see  no 
Hnunonthihiie  f  ,  •  •  ...ia         /-««, 

Oonnty  Council    reason  whatever  to  adopt  that  construction  of  the  Act  of  1898.    It 

V.  Scott.  would  nullify  the  provisions  of  section  13  completely;    and  I  do  not 

think  that  the  Legislature  had  any  such  intention.     In  this  case  the 

interference  on  the  part  of  the  Attorney-General  is  an  interference  on 

behalf  of  the  public,  who  are  those  who  are  injured  by  what  has  been 

done,   and   complain    that    the    defendant    has    rendered    the   road 

foundrous,  and  committed  a  public  nuisance. 

I  see  no  answer  whatever  to  that  complaint.  I  therefore  agree  that 
the  appeal  must  be  dismissed. 

Cozens  Hardy  L.J.  I  agree,  and  but  for  the  importance  of  the 
case  I  should  be  content  to  remain  silent,  but  considering  the  import- 
ance of  the  case  I  should  like  to  add  a  few  words. 

If  I  followed  Mr.  Glen's  argument  rightly,  he  boldly  says  it  is  not  a 
public  nuisance  at  common  law  so  to  use  the  highway  as  to  make  it 
foundrous  unless  it  is  done  by  some  wilful  or  deliberate  act.  For  that 
proposition  there  is  no  authority.  It  seems  to  me  to  be  wrong  in 
principle,  and,  moreover,  to  be  entirely  contradicted  by  the  language  of 
section  13  of  the  Act  of  186 1.  The  words  of  that  section  are :  "  Nothing 
in  this  Act  contained  shall  authorise  any  person  to  use  upon  a  highway 
a  locomotive  engine  which  shall  be  so  constructed  or  used  as  to  cause 
a  public  or  private  nuisance ;  and  every  such  person  so  using  such 
engine  shall,  notwithstanding  this  Act,  be  liable  to  an  indictment  or 
action,  as  the  case  may  be,  for  such  use."  It  seems  to  me,  therefore, 
that  we  start  with  this,  that  there  may  be  such  a  user  of  a  highway, 
although  not  wilful  or  malicious,  as  amounts  to  a  common  law 
nuisance.  In  this  case  is  there  evidence  sufficient  to  satisfy  us  on  that 
point  ?  Really  when  one  examines  it  the  evidence  seems  to  me  to  be 
ample  and  more  than  ample.  I  do  not  w^ish  in  any  way  to  forecast  what 
may  be  the  result  at  the  trial  when  the  witnesses  are  called  and  sub- 
jected to  cross-examination ;  but,  for  the  purposes  of  an  interim  injunc- 
tion, protected  as  the  interim  injunction  is  by  the  undertaking  to  be 
responsible  in  damages,  I  cannot  doubt  for  a  moment  that  the  learned 
judge  was  perfectly  right  in  saying  that  there  was  enough  to  satisfy  him 
that  a  public  nuisance  was  created  by  reason  of  the  user  by  the  defen- 
dant of  this  heavy  locomotive  on  this  road. 

Then  Mr.  Glen  says  the  Locomotives  Acts  have  really  altered  the 
position,  and  that  they  justify  what  has  been  done  on  this  ground,  tjfBi 
the  locomotives  are  not  in  excess  of  the  weight  prescribed  by  the  Act 
of  Parliament,  and  that  the  number  of  trucks  drawn  was  not  greater 
than  is  prescribed  by  the  Act  of  Parliament,  and  that  under  section  23 
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of  the  Act  of  1878  the  county  council  can  recover  from  the  defendant 
any  expenses  occasioned  by  any  extraordinary  traffic.     I  really  fail  to  The  Attonwy- 
see  how  giving  to  the  road  authority  a  right  to   recover  money  ^^^  S?"*'*^^**^* 
respect  of  extraordinary  user,  which   might  fall  far  short  of  a  public  County  Council 
nuisance,  can  in  any  way  affect  the  right  to  bring  an  action  or  an  *•  Scott. 
indictment   for  the  purpose  of  securing  the  abatement  of  a  public 
nuisance,  and  not  of  putting  money  into  the  till  of  the  ratepayers,  which 
is  the  object  of  section  23. 

Then  it  is  said,  and  this  is  the  last  point  to  which  I  need  call  atten- 
tion, that  the  county  council  are  themselves  in  fault ;  that  they  are 
bound  at  whatever  expense  to  make  the  roads  suitable  for  heavy  traffic 
engines.  Whether  that  be  so  or  not,  I  desire  to  express  no  opinion. 
If  they  are  liable,  they  are  liable  to  be  indicted  for  not  keeping  the  road 
in  good  repair  ;  but  that  cannot,  as  it  seems  to  me,  make  any  ground 
of  defence  to  an  action  brought  by  the  Attorney-General,  as  representing 
the  public,  complaining  of  the  acts  of  the  defendant  which  prevent 
members  of  the  public  generally  from  using  .this  highway  as  they  are 
entitled  to  use  it. 

On  all  these  grounds,  the  order  being  guarded  as  it  is  by  the  under- 
taking, and  not  preventing  the  user  of  locomotives  altogether,  but  only 
the  user  in  such  a  way  as  to  create  a  public  nuisance,  it  seems  to  me 
that  the  order  is  perfectly  right,  and  that  this  appeal  ought  to  be 
dismissed. 

Appeal  dismissed. 

Solicitors  for  the  defendant— YixcVs^  Davis,  and  Hunt. 
Solicitor  for  the  plaintiffs — Herbert  M.  Davis. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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t)igb  Court  of  3u0tlce* 

^gP*-  KING'S  BBNCH   DIVISION. 

^^^^•4  KINGSLAND  u.   HABEN. 

Bye-lawB— Dpalns— Bxtensloii  of  bye-lawB  to  dpalns  *'ln'*  exlsttn^ 
buildlnflT  — Meanln^r  of  **  In  **— Liondon  County  Counell  drtktaimg^ 
bye-laws,  1901,  Nos.  6  and  21. 

JVo.  21  c/  tke  series  of  bye-iaws  as  to  the  construction^  6-r.,  of 
drains  made  by  the  London  County  Council  under  section  202  of  the 
Metropolis  Management  A  ct^  1855,  provides  that  the  bye-laws  shall 
apply ^  so  far  as  practicable^  to  any  person  who  shall  construct  or 
reconstruct  a  drain^  &*c.^  "  in  "  any  existing  building  as  if  the  same 
were  being  constructed  "  in  "  a  new  building. 

Held,  that  the  word  ^^in  "  in  this  bye-law  does  not  mean  "  inside  " 
but  has  the  sense  of  ^^in  connection  with,^^ 

Case  stated  by  a  metropolitan  police  magistrate  before  whom  the 
appellant  had  been  convicted  of  the  breach  of  a  bye-law  made  by  the 
London  County  Council  under  section  202  of  the  Metropolis  Manage- 
ment Act,  1855. 

1.  The  appellant  is  a  builder  carrying  on  business  at  7  Benholme 
Road,  Upper  Clapton,  in  the  county  of  London,  and  the  respondent  is 
a  sanitary  inspector  of  the  metropolitan  borough  of  Hackney. 

2.  The  appellant  was  employed  by  the  owner  of  the  messuage  and 
premises.  No.  181  High  Street,  Homerton,  within  the  borough,  to  carry 
out  certain  repairs  to  the  premises,  and  in  the  course  of  such  employ- 
ment reconstructed  a  drain  upon  the  said  premises.  The  messuage 
and  premises  and  drain  are  shown  upon  the  plan  annexed  to  the  case, 
and  the  drain  so  reconstructed  as  aforesaid  is  distinguished  in  the  said 
plan  by  the  colour  red.  The  drain  commences  in  a  water-closet 
constituting  an  outbuilding  or  back  addition  to  the  said  messuage, 
passes  through  the  back  yard  of  the  said  messuage  into  the  adjoining 
premises,  No.  183  High  Street  aforesaid,  where,  uniting  with  a  drain  of 
the  last-mentioned  premises,  it  becomes  a  sewer  within  the  meaning  of 
the  Metropolis  Management  Acts  and  of  the  bye-laws  hereinafter 
mentioned.  The  said  messuage  and  water-closet  were  erected  before 
the  confirmation  of  the  said  bye-laws. 

3.  By  bye-laws  under  section  202  of  the  Metropolis  Management  Act, 
1855,  made  by  the  London  County  Council  on  October  13,  1900, 
confirmed  at  a  subsequent  meeting  of  that  Council  on  November  6, 
1900,  and  approved  by  the  Local  Government  Board  on  June  14,  1901, 
it  is  provided  as  follows : — 
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Bye-law  No.  5.  "  Every  person  who  shall  erect  a  new  building  shall        ^^^^ 
provide  in  every  main  drain  or  other  drain  of  such  building  which  may  irinyiiaiiH  v, 
immediately  communicate  with  any  sewer,  a    suitable   and  efficient  ^^*^- 
intercepting  trap  at  a  point  as  distant  as  may  be  practicable  from  such 
building,  and  as  near  as  may  be  practicable  to  the  point  at  which  such 
drain  may  be  connected  with  the  sewer. 

"  He  shall,  except  in  cases  where  the  means  of  access  to  be  provided 
in  compliance  with  the  preceding  bye-law  shall  give  adequate  means  of 
access  to  such  trap,  provide  a  separate  manhole  or  other  separate  means 
of  access  to  such  trap  for  the  purpose  of  cleansing  it." 

Bye-law  No.  21.  "These  bye-laws  shall,  so  far  as  practicable,  apply 
to  any  person  who  shall  construct  or  reconstruct  any  pipe  or  drain  or 
other  means  of  communicating  with  sewers,  or  any  trap  or  apparatus 
connected  therewith,  so  far  as  he  shall  effect  any  such  works  in  any 
building  erected  before  the  confirmation  of  these  bye-laws,  as  if  the 
same  were  bein^  constructed  in  a  building  newly  erected." 

4.  The  appellant  did  not  provide  in  the  said  drain  a  suitable  and 
efficient  or  any  intercepting  trap,  and  an  information  was  accordingly 
laid  by  the  respondent  against  him  before  me  that  he  had  reconstructed 
the  drain  without  providing  therein  an  intercepting  trap  and  a  separate 
manhole,  or  other  separate  means  of  access  to  such  trap  for  the  purpose 
of  cleansmg  it,  in  accordance  with  the  said  bye-laws.  Apart  from  the 
provision  of  the  said  intercepting  trap  and  manhole  or  other  means  of 
access  thereto,  the  said  drain  was  laid  by  the  appellant  in  a  satisfactory 
manner. 

5.  I  was  of  opinion  that  the  said  water-closet  being  a  building  erected 
before  the  confirmation  of  the  said  bye-laws,  the  reconstruction  of  the 
said  drain  was  a  work  in  such  a  building  within  the  meaning  of  the 
forgoing  bye-law.  No.  21,  and  I  convicted  the  appellant  of  the  offence 
charged,  and  adjudged  that  he  should  pay  a  penalty  of  20s.  and  two 
guineas  costs. 

6.  The  question  for  the  opinion  of  the  Court  is  whether  I  was  right 
in  holding  that  the  reconstruction  of  the  said  drain  was  a  work  in  a 
building  within  the  meaning  of  such  bye-law  as  aforesaid. 

Omrthope  Munroe  for  the  appellant.  Bye-law  5  does  not  apply,  nor 
is  it  by  the  operation  of  bye-law  2 1  applied,  to  old  buildings.  All  these 
bye-laws  distinguish  between  the  inside  and  the  outside  of  a  building. 
Bye-law  5  has  no  relation  at  all  to  the  state  of  facts  found  in  the  case 
for  it  provides  for  something  inside  a  building  itself  and  nothing  else ; 
and  bye-law  21  which  applies  bye-law  5  to  old  buildings  does  not 
carry  the  noatter  any  further :  Metropolitan  Industrial  Dwellings  Co, 
y.Long  (1903)  2   L.  G.   R.  233.     The  word  "in"  in  the  sentence 
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_  contained  in  bye-law  21,  "so  far  as  he  shall  effect  any  such  works  in 
Kingsland  r.  any  building  erected  before  the  confirmation  of  these  bye-laws,  as  if  the 
Haben.  same  were  being  constructed  in  a  building  newly  erected,"  cannot  be 

held  to  mean  "  in  and  outside  "  any  building. 

Avory,  JC,C.,  and  B^en  for  the  respondents  were  not  called  upon. 

Lord  Alverstone  C.  J.  I  should  be  sorry  if  I  thought  we  ought  to 
be  driven  to  construe  the  word  "in"  literally  as  meaning  "inside, 
within  the  walls "  when  bye-law  5  is  being  applied.  I  am  not  at  all 
sure  that  in  one  sense  it  would  not  be  correct  to  say  that  these  are 
the  drains  in  the  building,  but  to  my  mind  we  need  not  put  it  on  that 
narrow  ground.  Bye-law  No.  5  provides  that  a  person  who  erects  a 
new  building  is  to  provide  in  every  drain  of  the  building  which  may 
immediately  communicate  with  any  sewer  a  suitable  and  efficient 
intercepting  trap,  which  is  of  course  a  most  desirable  thing.  This,  if  it 
be  applicable,  is  intended  to  be  applied  to  old  buildings  by  bye-law  21, 
and  it  is  material  to  observe  that  bye-law  2 1  relates  directly  to  the 
reconstruction  of  pipes  or  drains.  It  provides  that  the  foregoing 
bye-laws  shall  apply  to  every  person  who  shall  construct  or  reconstruct 
any  pipe  or  drain  or  other  means  of  communicating  with  sewers,  or  any 
trap  or  apparatus  connected  therewith,  so  far  as  he  shall  effect  any 
such  works  in  any  building  erected  before  the  confirmation  of  the 
bye-laws,  as  if  the  building  was  a  new  building.  I  cannot  think,  seeing 
that  the  pipes  or  drains  in  the  majority  of  cases,  so  far  as  this  work  is 
concerned,  are  outside  the  actual  walls  that  the  word  "  in  "  there  means 
"inside."  I  think  the  word*  "in"  means  "in  reference  to  "or  "in 
connection  with,"  and  does  not  mean  "  inside  " ;  and  certainly  this  is  a 
case  in  which  as  we  have  to  apply  the  bye-law  we  ought  to  apply  it  in, 
as  it  appears  to  me,  the  only  reasonable  way  in  which  it  can  be  applied. 
Therefore,  I  think  the  magistrate  was  perfectly  right. 

Wills  J.  I  entirely  agree. 

Kennedy  J.  I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant — Bramall  and  White. 

Solicitor  for  the  respondent — W^  A.  Williams. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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NORTHAMPTON  CORPORATION  v.  ELLEN.  hn.  19. 

Watop—lVatep  pate— Unequal  watep  pate  —  Extension  of  bopoucrli  — 
Oenepal  pate  In  added  apea  not  to  exeeed,  when  added  to  poop 
pate,  bopouflrli  pate,  and  othep  pates,  a  driven  amount  In  pound— 
IXniethep  watep  pate  Inoluded  In  "pates'*  fop  pupposes  of  limita- 
tion—Nopthampton  Watepwopks  Act,  1861  (24  de  26  Vlot.  e.  xlvlL), 
s.  69— NoPthampton  Coppopatlon  Watepwopks  Aot,  1884  ifln  de  48 
Vletto  o.  oovilL),  s.  86  —  NoPthampton  (Extension)  Opdep,  1000 
(peheduled  to  68  de  64  VlcU  o.  olxxxllL),  Apt.  XXXVL 

By  a  local  Act  of  1884  the  powers  and  undertaking  of  a  water- 
works company  established  by  a  local  Act  ^1861  were  transferred  to 
the  plaintiff  corporation. 

The  Waterworks  Clauses  Act,  1847,  with  immaterial  exceptions, 
was  incorporated  both  with  the  Act  of  iS6i  and  with  the  Act  of 
1884.  By  section  36  of  the  Act  of  1884  l^  corporation  were 
empowered  to  charge  for  the  supply  of  water  for  domestic  purposes  to 
any  dwelling-house  "a  sum  not  exceeding  T^per  centum  per  annum" 
on  the  rateable  value  of  the  house  ;  and  under  section  ^f)  of  the  Act 
of  iS6 1  the  corporation  as  successors  of  the  company  had  power  to 
supply  any  persons  with  water,  for  any  purpose  for  which  the  supply 
was  required,  for  such  remuneration  and  upon  such  terms  and 
conditions  as  might  be  agreed  upon  under  a  special  agreement. 
Neither  the  Act  of  1861  nor  the  Act  of  1884  contained  any 
express  provision  requiring  equality  in  the  charges  to  water 
consumers. 

Held  (reversing  the  judgment  of  Bigham  J.),  that  there  was  no 
obligation  on  the  corporation  in  making  charges  under  section  36  oj 
the  Act  of  1884  to  charge  all  consumers  at  the  same  rate  in  the  pound 
on  the  rateable  values  of  their  houses. 

The  plaintiff!^  borough  was  extended  by  a  Provisional  Order  of 
1900,  duly  confirmed^  which  contained  a  provision  that  for  a  certain 
period  the  general  district  rate  in  the  added  area  should  not  in  any 
one  year  when  added  to  the  poor  rate^  the  borough  rate,  and  any 
other  rate  made  by  the  corporation  exceed  a  certain  amount  in  the 
pound. 

Held  (affirming  Bigham  J.),  that  the  water  rate  levied  by  the 
corporation  was  not  a  rate  for  the  purpose  of  this  limitation. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Bigham  J.  upon  a 
special  case  stated  by  the  consent  of  the  parties  for  the  opinion  of  the 
Court  raising  the  questicm  whether  the  Corporation  had  power  to 
differentiate  between  the  charges  made  in  different  districts  for  water 
supplied.         The  case  stated  the  following  facts : — 

1.  The  plaintiffs  seek  to  recover    from    the    defendant,  who  is  a 
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^^^■^        burgess  and  ratepayer  of  the  borough  of  Northamptcxi,  the  sum  of 
Northampton      jQi  4S.  pd.,  being  the  amount  of  a  quarterly  instalment  of  an  annual 
toporation  v.     water  rate  for  the  supply  of  water  for  domestic  use  to  his  dwelling- 
house,  situate  at  Kingsthorpe,  a  district  which  has  formed  pait  of  the 
area  of  supply  since  1861,  and    was    incorporated    with  the  county 
borough  of  Northampton  by  the  Northampton  (Extension)  Order,  1900. 
2.  The  following  is  a  copy  of  the  demand  made  upon  the  defendant 
by  the  plaintiffs  : — 

Water  Rate  Demand  Note. 

No.  1,400. 

The  Northampton  Corporation  request  payment  from 
Mr.  F.  Ellen,  address  Queen's  Park  Parade,  of  one 
quarter's  water  rate,  paying  to  29th  September, 
1 901  ...         ...         ...         ...         ...         ...       149 


The  above  rates  are  now  due  and  payable  forthwith.  j 

By  order  of  the  Corporation.  ; 

Cap.  xvii.,  section  71  :  Persons  removing  wijthout  giving  notice  . 

to  the  Corporation  will  be  liable  for  the  rate  to  the  next  quarter  | 

day  after  quitting  the  premises.  j 

Please  bring  this  notice  with  you. 


3.  The  said  sura  of  jQi  4s.  9d.  is  made  up  as  follows. — 


£  s.d. 


One  quarter's  instalment  of  an  annual  rate  of  7J  per 

cent,  upon  a  rateable  value  of  ;£5  4 i    03 

One  quarter's  instalment  of  an  annual  rate  of  i8s., 
being  an  extra  charge  for  one  bath  and  two  water- 
closets,  each  assessed  at  6s.  per  annum 046 

Total  £^4    9 

Of  the  above  items  the  defendant  only  disputes  the  sum  of  j£i  os.  3d. 

4.  The  said  disputed  sum  of  jQi  os.  3d.  is  demanded  imder  the 
following  circumstances : — 

5.  In  1884  the  plaintiflFs,  in  pursuance  of  powers  conferred  on  them 
by  section  19  of  the  Northampton  Waterworks  Act,  1882  (hereinafter 
called  "  the  Act  of  1882  "),  purchased  the  undertaking  of  the  Nwth- 
ampton  Waterworks  Company,  which  company  was  incorporated  by 
the  Northampton  Waterworks  Act,  1861  (hereinafter  called  "the  Act 
of  1 86 1  ").     The   said    purchase    was   effected  by  the  Northampton 
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Corporation  Waterworks  Act,   1884  (hereinafter  called  "the  Act  of 


1904. 


'^4  ")•  Northampton 

I  6.  By  section  10  of  the  Act  of  1884,  the  Act  erf  186 1  and  the  Act  Corporation  z/. 

I  of  1882  were  enacted  to  be  read  and  have  effect  as  if  the  plaintiflFs  had  °' 
\  been  named  therein  instead  of  the  company,  subject  to  certain  excep- 
tions which  are  not  material  to  this  case.  All  the  said  Acts  are 
exhibited  hereto,  and,  together  with  the  Northampton  (Extension) 
Order,  1900,  hereinafter  referred  to,  form  the  authority  for  the  rates 
imposed  by  the  plaintiffs  for  the  supply  of  water  within  the  area  desig- 
nated in  the  said  Acts. 

7.  The  plaintiffs'  rate  for  the  supply  of  water  for  domestic  use  is 
based  on  section  36  of  the  Act  of  1884,  which  repeals  sectiOTi  49  of 
the  Act  of  1861  (by  which  rates  varying  with  diflFerent  rateable  values 
were  authorised).  The  said  section  empowers  the  plaintiffs  to 
"  charge  for  the  supply  of  water  for  domestic  use  to  any  dwelling-house 
a  sum  not  exceeding  seven  and  a  half  per  cent  per  aimum  on  the  net 
rateable  value  of  such  dwelling-house  as  ascertained  by  the  valuation 
list  in  force  at  the  commencement  of  the  quarter  during  which  the 
water  rate  becomes  payable  or  if  there  be  no  such  list  then  on  the  net 
rateable  value  of  such  dwelling-house  as  the  same  is  assessed  to  the 
last  poor  rate." 

8.  There  's  no  section  in  this  or  in  any  of  the  aforesaid  Acts  which 
pves  any  specific  directions  or  powers  as  to  either  equality  or  differen- 
tiation of  rating. 

9.  Other  parts  of  the  Act  of  1884  material  to  this  case  are : — 
Section  20,  which    provides    in   subsection  (2)  as  follows:  "Any 

moneys  borrowed  in  manner  by  this  section  authorised  shall  be  a 
charge  on  the  net  revenue  of  the  water  undertaking  and  on  the  district 
fund  and  general  district  rate  or  some  or  one  of  them  and  such  revenue 
fund  and  rate  shaU  be  deemed  to  be  the  local  rate  within  the  meaning 
and  for  the  purposes  of  the  Local  Loans  Act,  1875." 

Section  24,  which  provides  the  order  in  which  the  plaintiffs  are  to 
apply  all  moneys  received  by  them  on  account  of  revenue,  and  enacts 
that  any  balance  remaining  in  any  year  after  payment  of  the  working 
and  management  expenses,  interest  on  loans,  and  instalments  to  the 
sinking  fund,  shall  be  carried  to  the  district  fund. 

Section  25,  which  is  as  follows :  "  If  in  any  year  the  amount  standing 
to  the  credit  of  the  water  account  be  insufficient  for  the  payment  of 
the  charges  thereon  and  the  execution  of  this  Act  in  relation  to  the 
w^ter  undertaking  the  deficiency  shall  be  made  up  out  of  the  general 
district  rate  by  carrying  an  adequate  sum  therefrom  to  the  credit  of 
the  water  account  and  the  Corporation  from  time  to  time  in  preparing 
the  estimates  of  the  amount  required  in  their  judgment  to  be  raised 
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^^o^  by  means  of  a  general  district  rate  for  the  purposes  of  the  borough 
Northamiyt<m  niay  include  therein  such  sums  (if  any)  as  in  the  judgment  of  the 
Corporation  v.     Corporation  are  necessary  to  be  provided  in  aid  of  the  deficiency  from 

time  to  time  arising  as  aforesaid  in  the  water  account  and  shall  collect 

the  same  as  part  of  such  general  district  rate/' 

10.  The  defendant's  dwelling-house  in  respect  of  which  the  demand 
set  out  in  paragraph  2  hereof  is  made  is  and  has  always  been  situate 
within  the  plaintiffs'  statutory  area  of  supply,  and  the  plaintiffs  do 
not  contend  that  any  special  circumstances  exist  rendering  the  said 
dwelling-house  less  favourably  situated  than  the  other  dwelling-houses 
within  the  said  area  for  purposes  of  supply  or  of  rating.  The  defendant 
has  since  the  commencement  of  his  occupation  of  the  said  dwelling- 
house  until  the  24th  of  June,  1901,  paid  a  water  rate  of  7^  per  cent 
on  the  net  rateable  value. 

11.  In  the  year  1900  the  boundaries  of  the  then  borough  of  North- 
ampton were  extended  so  as  to  include  among  other  areas  that  part 
of  Kingsthorpe  in  which  the  defendant's  said  dwelling-house  is  situate. 
Such  extension  was  effected  by  the  Northampton  (Extension)  Order, 
1900  (hereinafter  called  "  the  Order  "),  contained  in  the  Local  Govern- 
ment Board's  Provisional  Orders  Confirmation  (No.  14)  Act,  1900. 

12.  By  Article  XL  of  the  Order  the  Acts  of  1861,  1882,  and  1884 
were  made  applicable  to  the  borough  of  Northampton  as  extended  by 
the  Order. 

13.  Other  articles  of  the  Order  material  to  this  case  are : — 
Article  XII.  "  All  bye-laws  and  regulations  and  every  list  of  tolls 

and  table  of  fees  and  payments  and  scale  of  charges  made  by  the 
Corporation  which  at  the  commencement  of  this  Order  are  in  force  in 
the  existing  borough  shall  thenceforth  apply  to  the  borough  until  or 
except  in  so  far  as  any  such  bye-laws  regulations  or  list  of  tolls  or 
table  of  fees  and  payments  and  scale  of  charges  may  be  altered  or 
repealed." 

Article  XVI.  "  All  the  property  vested  in  the  Corporation  at  the 
commencement  of  this  Order  for  the  benefit  of  the  existing  borough 
shall  be  held  by  the  Corporation  for  the  benefit  of  the  borough  and 
the  Corporation  shall  hold  enjoy  and  exercise  for  the  benefit  of  the 
borough  all  the  powers  which  at  the  date  aforesaid  are  exerdseable 
by  or  vested  in  the  Corporation  for  the  benefit  of  the  existing  borough 
and  all  liabilities  which  on  the  date  aforesaid  attached  to  the  Cor- 
poration in  respect  of  the  existing  borough  shall  from  and  after  that 
date  attach  to  them  in  respect  of  the  borough." 

Article  XXXVL,  the  material  parts  of  which  are  as  follows :  "  The 
general  district  rates  to  be  levied  in  the  .  .  .  added  part  of  Kings- 
thorpe .  .  .  shall  not  in  any  one  year  during  a  period  of  ten  years 
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from  the  commencemeDt  of  this  Order  exceed  such  an  amount  in  the        ^^^^ 
pound  as  when  added  to  the  poor  rate  and  to  the  borough  rate  and  Northampton 
any  other  rate  made  by  the  Corporation  in  the  same  year  will  in  Oorporatwrn  w. 
respect  <rf  the  assessment  of  any  hereditament  included  in  any  such     ^ 
rate  make  up.  .  .  .  In  the  case  of  the  added  part  of  Kingsthorpe  a 
total  rate  of  five  shillings  and  sixpence  on  each  pound  of  the  rateable 
^-alue  of  such  hereditament.  .  .  .'' 

14.  From  the  commencement  of  the  operation  of  such  Order  up  to 
the  present  time  the  rates  levied  in  the  added  part  of  Kingsthorpe 
(other  than  the  water  rate)  have  continuously  amounted,  and  now 
amount  to  5s.  6d.  in  the  pound. 

15.  In  pursuance  of  their  powers  under  the  aforesaid  Acts  and 
Order  the  plainti£fs  from  the  commencement  of  the  said  Order  until 
the  24th  of  Jime,  1901,  continued  to  demand  water  rate  of  7^  per  cent, 
per  annum  from  the  defendant  and  from  all  other  domestic  consumers, 
both  in  the  old  borough  and  the  added  parts. 

16.  On  and  after  the  said  24th  of  June,  1901,  the  plaintiffs  reduced 
tbe  water  rate  from  7^  to  5  per  cent  per  annum  in  the  case  of  those 
of  the  said  domestic  consumers  within  the  boundaries  of  the  old 
borough,  but  retained  the  said  rate  of  7  J  per  cent,  in  the  case  of  the 
d^endant  and  all  other  of  the  said  domestic  consumers  in  the  added 
parts,  including  the  added  parts  of  Kingsthorpe. 

17.  This  differentiation  of  the  water  rate  was  effected  by  the 
plaintiffs  in  accordance  with  a  recommendation  adopted  by  the  North- 
ampton Town  Council  on  the  ist  of  April  1901,  the  material  part  of 
which  adopted  recommendation  is  as  follows : — 

(i.)  To  reduce  the  charge  of  7^  per  cent,  upon  the  rateable  value 
to  5  per  cent.,  the  deficiency  to  be  met  out  of  the  district  rate.  As 
the  district  rate  for  the  purpose  will  only  be  chargeable  within  the 
old  borough,  it  is  obvious  that  the  reduction  ought  to  apply  only  to 
the  old  borough  until  such  time  as  the  rates  on  the  newly  added 
portion  cease  to  be  differential.  It  is  estimated  that  this  reduction  will 
leave  a  sum  of  about  ;£3,5oo  to  be  contributed  out  of  district  rate  of 
the  old  borough. 

18.  The  {daintiffs  state  that  they  deem  it  equitable  to  effect  the  said 
reduction  on  the  ground  that  a  large  amount  of  property  in  the  borough 
of  Northampton  which  is  rateable  to  the  poor  and  district  rates,  and 
which  benefits  by  the  presence  of  an  adequate  public  water  supply  for 
fire  extinguishing  and  sanitary  purposes,  does  not  pay  anything  towards 
the  cost  of  the  water  undertaking,  because  the  owners  and  occupiers 
of  the  said  property  do  not  in  respect  of  the  same  take  the  water 
supply  of  the  plaintiffs.  As  a  means  of  forcing  contribution  from  the 
said  owners  and  occupiers  the  plaintiffs  have  adopted  the  said  reduc- 
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^^Q^  tion,  so  that  the  said  owners  and  occupiers  within  the  old  borough  will 
North&mpton  by  their  contributions  to  the  district  rate  fund  have  to  make  good  any 
Corporation  v.     deficiency  created  by  the  said  reduction  of  the  water  rate. 

19.  There  are  in  the  added  parts  a  number  of  residents  who  do  not 
take  the  plaintiflfs'  water  supply  for  domestic  purposes,  and  whose 
property  is  therefore  not  subject  to  the  payment  of  water  rate. 

20.  The  plaintiffs  contend  that  they  are  entitled  to  refrain  from 
reducing  the  water  rate  in  the  added  parts  from  the  7^  per  cent,  now 
levied  inasmuch  as  the  ratepayers  in  the  said  added  parts,  being  privi- 
leged from  an  increase  in  the  district  rate  for  a  period  of  ten  years 
(which  period  has  not  yet  elapsed),  the  said  ratepayers  would  bear 
no  part  of  the  extra  burden  that  might  be  thrown  upon  the  district 
rate  of  the  old  borough  by  reason  of  any  deficiency  resulting  from  such 
reduction. 

21.  The  defendant  contends,  first,  that  the  said  water  rate  is  a  rate 
within  the  meaning  of  Article  XXXVL  of  the  Order  as  set  forth  in 
paragraph  13  hereof,  and  that  inasmuch  as  the  poor,  borough  and 
general  district  rates  payable  by  him  amount  together  to  the  maximum 
sum  of  5s.  6d.  in  the  pound  fixed  by  the  said  Order,  the  plaintiffs  are 
not  entitled  to  recover  from  him  the  said  sum  oi  jQi  os.  3d.  or  any 
other  sum  in  respect  of  water  rate. 

22.  Secondly.  The  defendant  contends  in  the  alternative  that,  if 
he  be  chargeable  with  a  water  rate,  the  plaintiffs  are  not  authorised 
to  demand  of  him  a  higher  rate  than  that  demanded  in  respect  of 
domestic  consumers  in  the  old  borough  taking  a  similar  supply  under 
similar  circumstances  either  upon  the  contention  of  the  plaintiffs  set 
forth  herein  or  at  all.  The  defendant's  contention  is  that  the  differen- 
tiation of  the  water  rate  as  effected  by  the  plaintiffs  is  contrary  to  the 
terms  and  intention  of  the  Northampton  (Extension)  Order,  1900J 
that  it  is  not  authorised  by  the  Acts  of  1861,  1882,  or  1884;  and  that 
such  differentiation  is  a  breach  of  the  general  law  of  the  realm,  and 
the  defendant  claims  that  the  plaintiffs  are  bound  to  place  all  domestic 
consumers  in  the  borough  on  an  equality  save  in  so  far  as  express 
statutory  power  may  authorise  otherwise. 

23.  Thirdly.  The  defendant  contends  that  the  plaintiffs  are  not 
authorised  to  estimate  for  a  deficiency  on  the  water  account  as  set 
forth  in  paragraphs  16,  17,  and  18  hereof  for  the  reason  therein  stated, 
either  accompanied  by  the  aforesaid  differentiation  or  not  so  accom- 
panied. 

24.  The  questions  for  the  opinion  of  the  Court  are — 

1.  Whether  the  plaintiffs  are  entitled  to  differentiate  the  water  rate 
as  hereinbefore  set  forth. 

2.  Whether  the  plaintiffs  are  entitled  to  demand  a  water  rate  of  the 
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defendant  within  the  period  of  ten  years  from  the  commencement  of 

the  Extension  Order  so  long  as  the  rates  payable  by  the  defendant  Northampton 
exclusive  of  water  rate  amount  to  5s.  6d.  in  the  poimd.  Sii??'***^"  ^' 

3.  Whether  the  plaintiflFs  are  entitled  to  reduce  the  water  rate  for 
the  purpose  of  creating  a  deficiency  on  the  groimds  hereinbefore 
stated. 

If  the  Court  answer  the  above  questions,  more  particularly  the  first, 
in  the  affirmative,  the  parties  herein  will  respectfully  submit  that 
judgment  should  be  entered  for  the  plaintiffs.  If  the  Court  answer 
the  same,  more  particularly  the  first,  in  the  negative,  the  parties  herein 
will  respectfully  submit  that  judgment  be  entered  for  the  defendant 

Bigham  J.,  in  deciding  the  first  question,  held  that  the  plaintiffs  had 
no  power  to  differentiate  the  rate.  In  answer  to  the  second  question, 
he  held  that  the  water  rate  was  not  a  rate  to  be  taken  into  considera- 
tion in  making  up  the  total  of  5s.  6d.,  and  he  answered  the  second 
question  in  the  afiirmative.  He  answered  the  third  question  in  the 
n^ative.     He  accordingly  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

C  A.  Russell,  K,C,  {Ryland  Adkins  with  him),  for  the  plaintiffs. 
Horace  Avory,  K.C.    (with    him    F order    Lampard  and  Bernard 
Campion),  for  the  defendant 

Lord  Alverstone  C.J.     There  is  no  doubt  about  the  very  great 
importance  of  the  point  raised  in  this  case.     As  I  understand  it,  the 
judgment  of  my  brother  Bigham  upon  the  main  point  is  a  simple  and 
clear  judgment  that  imder  section  36  of  the  Act  of  1884,  and  the  other 
statutory  provisions  that  the  Corporation  are  under,  there  is  no  power 
to  differentiate  between  different  persons  who  have  to  pay  the  water 
rate.    That  is  a  decision  of  very  great  importance,  and  is  in  accord- 
ance with  a  view  which  to  my  knowledge  has  been  suggested  from 
time  to  time  during  the  last  20  years,  but  which,  so  far  as  I  know, 
has  never  before  received  judicial  sanction,  at  any  rate  in  the  way 
in  which  my  brother  Bigham  has  put  it     Of  course,  there  is  a  great 
deal  to  be  said  prima  facie  for  equality  of  charges  in  •respect  of  such 
things  as  the  public  supply  of  water.     But  I  have  come  to  the  clear 
conclusion  that  the  decision  of  the  learned  judge  cannot  be  upheld ; 
and  that  the  other  defences  sought  to  be  raised  by  the  defendant  cannot 
pcevaiL     I  think  it  will  be  convenient  if  I  state  briefly  what  I  under- 
stand the  point  to  be,  and  then  refer  to  the  arguments  which  have 
been  very  clearly  and  ably  urged  before  us.     The  action  was  brought 
to  recover  £,1  4s.  pd.,  of  which  ^i  os.  3d.  was  made  up  by  one 
quarter's  instalment  of  an  annual  rate  at  ^\  per  cent  upon  the  rateable 
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^^CMk        value  of  jQ$4.     The  defendant  does  not  question  that  he  is  liable  upon 
NorftaJnwton    ~  ^^  ;£54>  ^^^i^  ^^^  7i  P®""  cent,  is  properly  calculated,  or  that  that  per- 
Oorpor»tioii  v.     centage  is  within  the  maximum  power  given  to  the  Corporation  by 
^  section  36  of  the  Act  of  1884.     But  he  says  that  if  he  pays  7  J  per  cent 

everyone  else  must  pay  7^  per  cent.,  and  if  the  Corporation  do  not 
charge  ever}  one  else  7^  per  cent,  they  cannot  recover  7  J  per  cent 
from  him.  I  .lo  not  think  he  goes  so  far  as  to  say  that  the  Corpora- 
tion cannot  recover  anything  against  him,  because  the  case  has  been 
argued  on  the  basis  that  he  would  be  willing  to  pay  5  per  cent,  but 
not  7  J  per  cent. 

Under  those  circumstances  Mr.  Avory  says  first  of  all — and  this 
point  I  will  come  back  to  later — that  the  Corporation  cannot,  if  they 
are  simply  relying  upon  their  power  to  charge  under  such  statutory 
powers  as  these,  charge  except  at  an  equal  rate  of  percentage  in  the 
case  of  all  the  persons  who  have  not  made  special  agreements  with 
them,  and  further,  he  raises  the  point  that,  by  virtue  of  the  Provisional 
Order  which  added  Kingsthorpe  to  Northampton,  the  total  rates  in 
Kingsthorpe — i.e,,  the  poor  rate,  the  borough  rate^  the  general  district 
rate,  and  any  other  rate — ^were  not  to  exceed  5s.  6d.  Now  Mr.  Avory 
has  said  that  the  eflFect  of  only  charging  5  per  cent,  in  the  old  borough 
of  Northampton  would  be  that  there  would  be  a  larger  charge  upon 
the  general  district  rate  of  the  borough  in  respect  of  the  water  under- 
taking than  there  would  have  been  if  a  rate  of  7^  per  cent,  had  been 
charged  equally  upon  all  the  water  consumers  in  Northampton,  and 
that  therefore  the  effect  will  be  that,  there  being  a  larger  charge  upon 
the  general  district  rate,  there  is  a  greater  probability  of  the  5s.  6d. 
being  maintained,  and  the  inhabitants  of  Kingsthorpe  get  less  chance 
of  the  rates  going  below  5s.  6d.  I  am  at  present  wholly  unable  to 
see  how  this  question  can  be  raised  in  this  action.  The  defendant 
does  not  deny  that  the  charge  made  ujx>n  him  is  prima  facie  a  lawful 
charge,  but  he  says  that  the  Corporation  have  no  right  to  reduce  the 
rate  upon  the  inhabitants  of  the  old  borough,  and  that  the  reasons  stated 
in  paragraphs  17  to  20  of  the  case  as  the  justification  of  the  Cor- 
poration for  the  course  of  action  they  have  adopted,  in  reducing  the 
water  rate  in  the  old  borough  to  5  per  cent,  are  not  good.  It  seems 
to  me  that  in  such  a  proceeding  as  this  the  defendant,  unless  he  can 
make  good  the  main  proposition  forming  the  ground  upon  which 
Bigham  J.  decided  in  his  favour,  is  not  entitled,  in  answer  to  an 
otherwise  lawful  claim  for  a  specific  sum  of  money,  to  put  himself  in 
the  position  of  a  ratepayer  who  is  alleging  that  the  conduct  of  the 
Corporation  is  ultra  vires.  I  do  not  want  to  say  more  about  this 
point  than  that  I  see  great  difficulty  in  the  way  of  any  single  individual 
seeking  to  raise  it.     It  may  be  that  a  ratepayer  who  is  liable  to  the 


Digitized  by 


Google 


CJL  COURT    OF    APPEAL.  48 1 

general  district  rate  has  the  right  to  bring  the   Corporation  before         tWMh 
some  competent  Court,  and,  either  with  the  assistance  of  the  Attorney-  Northampton 
General  or  in  some  other  form  of  proceeding,  to  question  the  right  of  Oorporation  v. 
the  Cwporation  to  reduce  the  water  rate  in  the  old  borough  with  the 
object  of  equalising  the  total  burden  of  the  rates.     But  I  am  clearly 
of  opinion  that  that  question  cannot  be  raised  in  order,  so  to  speak, 
to  cut  down  the  right  of  the  Corporation  to  make  the  charge  which 
they  have  made  in  this  case. 

That  brings  me  to  what  is  the  real  and  important  point  in  this  case, 
namely,  whether  first  a  company  and  then  a  corporation  can  diflferen- 
tiate  between  the  charges  they  make,  and  whether,  if,  in  the  absence 
of  agreement,  they  are  proceeding  to  recover  a  water  rate,  the  fact  that 
they  have  charged  less  to  other  people  than  to  the  defendant  makes 
the  whole  rate  bad.  The  absence  of  an  equality  clause  from  the 
Waterworks  Clauses  Acts  has  been  the  subject  of  comment  on  many 
occasions,  and  I  think  the  authority  cited  by  Mr.  Avor\' — Hunger  ford 
Market  Co.  v.  Ci/y  Sieamboai  Co,  (i860) '3  E.  &  E.  365;  30  L.  J. 
Q.  B.  25 — is  a  very  important  authorit}-  to  show  that  it  is  necessary 
for  the  defendant  to  find,  either  by  Act  of  Parliament  or  at  common 
law,  sonoe  obligation  on  the  company  to  have  uniform  dealings  with 
all  the  persons  with  whom  they  deal.  It  does  not  go  further  than  that, 
because,  as  has  been  suggested  more  than  once,  such  an  obligation 
may  be  implied  from  the  way  in  which  the  statute  has  been  framed  or 
fiom  the  nature  of  the  charge  which  is  imposed.  But  speaking  of 
the  old  company's  rights,  there  are  a  number  of  sections  in  the  Act  of 
1 86 1  enabling  the  company  to  make  contracts  of  all  kinds  as  regards 
the  supply  of  water,  but  it  is  sufficient  for  my  purpose  to  say  that 
section  59 — ^I  do  not  refer  to  it  as  the  only  section — provides  that  "  the 
company  may  from  time  to  time  supply  any  j)erson  with  water  for  any 
purpose  for  which  such  supply  may  be  required,  for  such  remunera- 
tion and  upon  such  terms  and  conditions  as  shall  be  agreed  upon 
between  the  company  and  the  person  desirous  of  having  such  suy)ply 
of  water,  under  a  special  agreement."  By  that  section  an  absolute 
power  was  given  to  the  company  to  make  special  bargains*  It  seems 
to  me  that,  unless  it  can  be  said  that  because  a  bargain  is  made  with 
one  person  by  which  he  gets  his  water  cheaper  than  another,  therefore 
the  charge  on  the  latter  is  bad,  the  fact  that  the  company  could  make 
these  agreements  destroys  to  a  large  extent  the  foimdation  upon  which 
Mr.  Avory's  argument  rests.  Then  in  1884  this  waterworks  under- 
taking was  transferred  to  the  Northampton  Corporation.  By  sections 
24  and  25  of  the  Act  of  1884  the  Corporation  have  stiU  to  keep 
separate  waterworks  accounts;  and  the  waterworks  undertaking  is 
quite  separate  in  their  hands,  subject  to  this,  that  there  is  the  security 
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^^^^  of  the  general  district  rate  for  any  deficienc}'  which  may  arise 
Northampton  in  the  course  of  carrying  out  the  undertaking.  I  need  not  refer 
BuT^*^^*^  ^ '  ^^  *^®  provisions  as  to  the  payment  of  working  expenses,  interest  on 
debentures,  and  the  providing  of  a  sinking  fund.  The  waterworks 
have  become  the  Corporation's  waterworks,  and  have  ceased  to  be 
the  company's  waterworks.  Now,  by  that  transfer,  have  the  powen 
of  making  agreements  been  taken  away?  It  seems  to  me  that  sec- 
tion 10  of  the  Act  of  1884  shows  that  all  the  powers  of  the  company 
are  transferred,  and  that  the  Corporation  are  just  in  exactly  the  same 
position  as  the  company  were  in  so  far  as  their  rights  of  dealing  with 
customers  is  concerned.  It  has  been  contended  that  section  36  of 
the  Act  of  1884,  which  repeals  section  49  of  the  Act  of  1861,  by 
empowering  the  Corporation  to  charge  a  sum  not  exceeding  so  much 
on  the  rateable  value,  imposes  an  equality  obligation  upon  the  Cor- 
poration, so  that  they  must  charge  ever}'one  alike.  I  am  unable  to 
take  that  view.  I  think  the  only  effect  of  section  36  was  to  alter  the 
standard  erf  payment  which  existed  under  section  49  of  the  older  Act 
It  is  quite  possible  that  one  object  was  to  fix  the  rateable  value  as  the 
standard  as  distinguished  from  the  gross  annual  value.  But,  be  that 
as  it  may,  it  is  quite  impossible  in  my  opinion  to  say  that  by  imjJica- 
tion  section  36  of  the  Act  of  1884  overrides  the  powers  the  Corpora- 
tion have,  by  virtue  of  being  successors  to  the  company,  to  make 
agreements  with  water  consumers.  That  being  so,  what  is  the  real 
position  of  this  defendant  ?  He  says  that  although  the  charge  at  the 
rate  of  7^  per  cent,  made  upon  him  is  authorised  by  section  36,  the 
Corporation  have,  under  some  procedure  which  he  attacks  and  which 
he  objects  to,  made  an  arrangement  with  the  water  consumers  of  the 
old  borough  that  they  shall  only  pay  at  the  rate  of  5  per  cent.  In  my 
opinion  that  is  no  defence  to  the  claim. 

I  should  like  to  say  one  word  more  so  that  I  may  not  be  misunder- 
stood. It  is  in  my  opinion  not  correct  to  speak  of  this  Corporation 
as  rating  for  water.  There  are  a  great  many  cases  in  which  corpora- 
tions may  rate  for  water.  There  are  purposes  for  which  they  may 
include  the  cost  of  water  under  certain  circumstances  in  the  b(^ough 
rates,  and  they  are  entitled  to  treat  such  costs  as  rates.  But  in  this 
case  the  Corporation  are  not  rating  for  water  in  the  ordinary  or  proper 
sense  of  the  tenn ;  they  are  charging  for  water  at  a  charge  which  is 
fixed  by  a  percentage  on  the  rateable  value.  Therefore  in  my  oinnion 
the  suggestion  that  the  power  to  make  these  charges  according  to  the 
particular  circumstances  of  the  particular  case  is  cut  down  by  sec- 
tion 36  is  without  foundation. 

I  am  therefore  of  opinion  that  the  judgment  of  Bigham  J.  on  the 
point  which  he  decided  against  the  Corporation  was  wrong,  and  that 
bis  judgment  should  be  reversed. 
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I  should  like  to  add  that  I  entirely  agree  with  Bigham  J.  in  his        t90^ 
opinion  that  the  words  "  other  rates  made  by  the  Corporation  "  in  Northampton 
Article  XXXVI.  of  the  Provisional  Order  do  not  include  water  ratea  OyfPJ*'**^*^^ '' 
It  is  quite  clear  that  the  rates  there  referred  to  are  rates  such  as  the 
general  district  rate,  levied  quite  independently  of  the  supply  of  a 
commodity  to  a  particular  customer. 

Colons  M.R.  I  am  of  the  same  opinion,  but  as  we  are  differing 
from  the  learned  judge  below,  I  will  add  a  few  words.  The  question 
is  whether  the  Corporation  are  entitled  to  diflFerentiate  their  water 
rates,  that  is  to  say,  whether  they  are  entitled  to  charge  persons  in 
one  district  at  one  rate  and  persons  in  another  district  at  another  rate. 
The  defendant  resisted  a  claim  for  water  rate  against  him  at  the  rate 
of  7^  per  cent,  on  the  ground  that  other  persons  in  other  parts  of  the 
borough  were  only  charged  at  the  rate  of  5  per  cent. ;  and  Bigham  J. 
ujrfield  that  view.  We  have  to  see  whether  the  statutes  under  which 
the  amount  is  claimed  have  or  have  not  imposed  any  limitation  upon 
the  authority  of  the  Corporation  in  imposing  this  charge,  otherwise  than 
by  defining  a  maximum ;  or,  in  other  words,  whether  there  is  any  provi- 
sion requiring  that  the  charge  should  be  made  on  all  persons  equally. 
We  have  to  begin  the  discussion  by  admitting  that  there  is  no  express 
limitation  of  that  character.  If  such  a  limitation  exists  at  all,  it  is  to 
be  collected  from  the  words  of  section  36  of  the  Act  of  1884,  and 
those  words,  when  they  are  examined,  seem  to  me  not  to  carry  the 
defendant  the  full  length  he  must  show  that  they  do  carry  him  if  he 
is  to  succeed  in  this  action.  The  section  repeals  the  provisions  in 
the  earlier  Act  fixing  a  number  of  different  standards  by  which  houses 
of  different  values  were  to  be  assessed  to  this  charge.  Then  it  con- 
tinues :  "  The  Corporation  may  thenceforward  charge  for  the  supply 
of  water  for  domestic  use  to  any  dwelling-house  a  sum  not  exceeding 
7i  per  centum  per  annum  on  the  net  rateable  value  of  such  dwelling- 
house  as  ascertained  by  the  valuation  list  in  force  at  the  commence- 
ment of  the  quarter  during  which  the  water  rate  becomes  payable." 
The  section  uses  the  words  "  water  rate,"  but  it  does  not  by  any  other 
expression  indicate  any  intention  that  the  rate  or  charge  shall  be 
equal,  in  proportion  to  its  value,  upon  every  house  in  the  borough. 
It  does  not  say  so.  Mr.  Avory  contends  that  "  any  dwelling-house  " 
must  be  read  as  though  it  were  "  all  dwelling-houses."  That  is  a  gloss 
which  I  do  not  think  he  can  support.  The  section  can  be  read  per- 
fectly easily  without  substituting  "  all  "  for  "  any  " ;  but  even  if  "  ail  " 
is  substituted,  I  do  not  think  it  would  carr}^  the  matter  any  further, 
because  all  that  is  imposed  is  a  limit  of  7^  per  cent,  as  the  maximum 
sum  that  can  be  charged  by  the  Corporation.  Why  is  it  to  be  imported 
into  that  that  the  charge  is  to  be  at  an  equal  rate  upon  every  person  ? 
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^oo**        The  only  word  in  the  section  that  gives  countenance  to  that  sugges- 
Northampton       t^^^>  or  upon  which  the  argument  can  be  foundetl,  is  that  that  which  is 
Corporation  v.     charged  is  called  a  "  water  rate  " ;  but  how  does  an  implication  arise 
^°*  from  that  that  the  charge  must  be  equal  ?     It  seems  to  me  that  as 

regards  the  basis  upon  which  the  conclusion  was  founded  that  equalitj* 
is  essential  in  the  case  of  poor  rate — which  is  really  the  foundation 
of  this  contention — the  poor  rate  differs  entirely  from  such  a  charge 
as  the  water  rate.  No  doubt  in  the  original  enactment  under  which 
what  is  called  the  poor  rate  was  established,  there  is  no  express  pro- 
vision that  there  is  to  be  equality ;  but  the  very  nature  of  the  charge 
itself,  the  reason  why  it  was  imposed,  the  conditions  attaching  to  it. 
and  its  very  essence,  all  involve  equality,  because  it  is  an  imposition 
upon  citizens  of  a  duty  to  the  community'  in  proportion  to  their  means, 
and  from  that  duty  imposed  necessarily  arises  the  implication  of 
equality— equality  in  bearing  burdens  in  proportion  to  their  means. 
What  is  the  analogy  between  that  and  the  duty  of  a  person  who  buys 
a  marketable  commodity  ?  The  Corporation  here  take  the  right  to 
sell  and  the  citizens  take  the  right  to  buy  a  marketable  commodity, 
and  there  is  no  analogy  between  their  position  in  taking  from  the  Cor- 
poration the  water  and  that  of  a  citizen  who  is  bound  according  to  his 
means  to  perform  a  public  duty.  One  can  perfectly  see  the  force  of 
the  obligation  of  equality  in  the  latter  case.  But  the  case  of  a  person 
who,  having  a  demand  in  his  household  for  a  certain  commodity,  has 
the  right  to  demand  a  supply  of  that  commodity  from  the  persons  who 
supply  it  is  not  analogous.  When  it  is  considered  that  that  com- 
modity is  necessarily  supplied  at  different  costs  to  different  persons  in 
different  places,  there  is  no  foundation  for,  and  no  presumption  of, 
equality.  On  the  contrary,  in  equity  there  would  be  a  presumpbai 
of  inequality,  because  persons  who  demand  the  supply  of  water,  and 
are  given  a  right  to  demand  it,  are  necessarily  some  of  them  in  places 
where  it  may  be  much  more  expensive  to  supply  it  than  it  may  be 
in  others.  Therefore  we  do  not  start  prima  facie  with  any  presump- 
tion that  there  ought  to  be  equality  of  opportunity  and  equality  of 
obligation.  We  clearly  have  to  deal  with  this  on  first  principles, 
because  the  sole  foundation  for  the  argument  for  the  defendant  here 
is  the  implication  to  be  drawn  from  the  fact  that  the  word  "  rate " 
is  used  in  the  section,  and  that  there  is  a  percentage  upon  value 
imposed.  Now  it  seems  to  me  that  that  is  where  the  case  stands  upon 
principle ;  but  I  think  there  is  some  authority  upon  the  matter  also. 
I  think  that  the  case  of  Hunger  ford  Market  Co,  v.  City  Steamboat  Co, 
(i860)  3  E.  &  E.  365 ;  30  L.  J.  Q.  B.  25,  which  was  a  case  of  toll,  is 
an  instance  of  the  application  of  the  principles  I  have  been  attempting 
to  set  forth.     There  the  question  arose  in  respect  of  permission  to 
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pass  over  certain  property  of  the  charging  authority,  and  it  was  held 

there  that  there  was  no  obligation  of  equality ;  or,  in  other  words,  that  Northampton 

the  charging  authority  were  entitled  to  charge  tolls  at  different  rates  to  Corporation  w. 

different  perscMis  for  what  was  apparently  the  same  privilege  or  the 

same  opportunity.     Why    did    the    Court    come  to  that  conclusion  ? 

Because  there  were  no  words  imposing  the  obligation  of  equality  in 

the  statute  wh'ch  entitled  the  charging  authority  to  demand  the  tolls : 

there  were  no  statutory  words  and  there  was  no  necessary  implication 

of  equality  from  the  relations  of  the  parties.     It  seems  to  me  here  that 

if  the  words  which  impose  or  give  the  right  to  impose  the  charge  are 

examined,  no  higher  implication  arises  from  the  word  "  rate  "  used 

here   in    the   sense    in    which    it    is    used,   and    in    the  connection 

in    which     it    is    used,     than     arose    from    the    word    "  toll "     in 

the  other  case.     The  words  might  he  interchanged  so  far  as  any 

implication  of  equalit}^  is  to  l)e  derived  from  the  use  of  either  one  or 

the  other  in  the  collocation  in  which  it  is  used.     The  charge  in  each 

case  is  simply  a  return  made  for  some  privilege  used  or  some  article 

supplied.     It  is  not  in  any  sense  based  upon  equality  of  duty  or  equality 

of  obligation  which  is  really  the  basis  upon  which  in  the  case  of  the 

poor  rate  the  inference  of  equality  has  been  drawn.     For  these  reasons, 

in  addition  to  those  given  by  the  Lord  Chief  Justice,  I  am  of  opinion 

that  we  must  differ  from  the  decision  of  Bigham  J.,  and  that  this 

appeal  must  be  allowed. 

RoMER  L.J.  I  have  come  to  the  same  conclusion,  and  I  need  only 
add  a  few  words  after  the  judgments  which  have  been  delivered. 
Certainly  my  first  impression  when  the  case  was  opened  was  rather 
in  favour  of  the  view  adopted  by  the  learned  judge  in  the  Court  below  ; 
but  after  the  case  has  been  fully  argued,  and  the  various  Acts  bearing 
upon  the  question  before  us  have  been  examined  carefully,  I  have 
come  to  the  conclusion  that  there  is  nothing  in  those  Acts  sufficiently 
strong  to  justify  this  Court  in  holding  that  all  dwelling-houses  in  the 
borough  of  Northampton  must  be  charged  with  the  same  rate.  In  the 
first  place,  let  me  consider  the  Waterworks  Clauses  Act,  1847,  which 
was  incorporated  with  the  special  Act  of  186 1.  Is  there  anything  in 
that  Act  which  would  render  it  clear  that  whenever  dwelling-houses 
have  to  pay  for  their  water  what  is  called  a  "  rate,"  that  rate  must  be 
at  the  same  percentage  upon  the  value  in  respect  of  all  those  dwelling- 
houses?  Well,  I  certainly  cannot  find  anything  sufficient  in  the  Act 
of  1847  to  lead  to  that  conclusion;  and,  as  has  been  already  pointed 
out  by  my  Lords,  there  is  no  principle  which  would  prima  facie  make 
it  but  fair  that  all  dwelling-houses  should  pay  the  same  percentage 
upon  their  value.  To  supply  one  of  two  houses  of  the  same  value 
with  water  might  cost  very  much  more  than  to  supply  the  other.     The 
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^^o^  two  houses,  although  of  the  same  value,  might  not  for  the  purposes 
Northampton  of  the  cx>nsumption  of  water  be  at  all  of  the  same  character.  And 
Ottrporation  v.  other  illustrations  might  be  supplied.  Then,  there  being  no  principle, 
as  i  have  said,  I  cannot  find  any  special  i»ovisions  in  the  Act  of  1847 
which  would  support  the  contention  of  the  defendant  in  this  case.  I 
think,  in  the  first  place,  under  the  Act  of  1847  that  the  definition  of 
"  water  rate  "  in  section  3  as  including  "  any  rent,  reward,  or  payment 
to  be  made  to  the  undertakers  for  a  supply  of  water  "  is  significant 
It  is  true  that  there  are  in  the  Act  certain  provisions  as  to  owners  or 
occupiers  of  dwelling-houses  who  want  water  laid  on  to  their  itemises 
paying  or  tendering  a  water  rate  in  advance,  of  which  it  is  somewhat 
difficult,  in  the  absence  of  some  obligation  to  charge  equally,  to  see 
the  exact  meaning  or  effect,  unless  they  mean  that  the  maximum  must 
be  tendered  where  no  fixed  rate  is  imposed  by  the  special  Act  Yet 
I  think  a  meaning  can  be  given  to  all  those  sections  without  accepting 
the  argument  of  the  defendant  in  this  case;  and  certainly  there  is 
nothing  in  the  difficulties  created  by  those  sections  which  I  think  would 
in  itself  justify  this  Court  in  upholding  the  contention  of  the  defendant 
Passing  from  the  Act  of  1847,  the  next  Act  I  have  to  say  a  word  or 
two  about  is  the  Act  of  1861.  It  is  clear  that  under  that  Act  there  is 
nothing,  having  regard  to  its  wording,  which  would  have  prevented  the 
company  from  charging  by  agreement  any  householder  less  than  it 
was  charging  other  householders.  Section  59  is  not  immaterial  in  this 
connection.  That  section  provides  that  "  the  company  may  from  time 
to  time  supply  any  person  with  water  for  any  purpose  for  which  such 
supply  may  be  required,  for  such  remuneration  and  upon  such  terms 
and  conditions  as  shall  be  agreed  upon  between  the  company  and  the 
person  desdrous  of  having  such  supply  of  water,  under  a  special  agree- 
ment" The  Act  therefore  contemplated  that  by  agreement  the 
company,  if  it  chose,  might  certainly  charge  certain  householders 
less  than  others.  It  is  noticeable  also  that  under  the  Act  of  1861, 
even  as  between  dwelling-houses  strictly  so  called,  there  was  not  a  fixed 
rate,  but  the  maximum  rate  that  could  be  charged  depended  upon  ine 
value  of  the  houses ;  and  also  it  is  not  to  be  forgotten  that  in  consider- 
ing a  question  of  equality  as  between  persons  who  are  taking  water, 
dwelling-houses  pro[)erly  so  called  may  not  really  constitute  even  a 
majority  of  the  hereditaments  which  require  a  constant  supply  from 
the  company.  At  any  rate,  under  the  Act  of  1861  I  think  it  is  im- 
possible to  say  that  any  specific  provision  or  enactment  can  be  pointed 
to  as  tending  to  support  the  view  that  under  that  Act  the  company 
could  not,  as  between  different  dwelling-houses,  charge  a  different 
rate.  Then  I  come  to  the  only  other  Act  that  I  need  say  a  word 
about,  and  that  is  the  Act  of  1884,  and  it  appears  to  me  sufficient  to 
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say  that  when  sections  10  and  12  of  that  Act  are  looked  at,  it  is  clear ^^^^ 

to  my  mind  that  whatever  powers  the  company  had  in  this  respect  Northampton 
under  the  Act  of  1861,  the  Corporation  have  under  the  Act  of  1884.  ^rporation  v. 
It  seems  to  me  that  the  Corporation  have  become  the  owners  of  the 
undertaking,  and  have  the  same  rights  with  regard  to  that  imdertaking 
as  the  company  had,  subject  only  to  those  special  matters  which  are 
mentioned  in  section  10  <k  the  Act  of  1884.  Certainly  I  cannot  find 
in  that  Act  any  provision  which  would  justify  this  Court  in  saying  that 
the  main  contention  of  the  defendant  in  this  case  is  correct.  With 
regard  to  the  rest  of  the  case,  I  desire  to  add  nothing  to  what  has  been 
said  by  my  Lords. 

Appeal  allowed. 

Solicitors  for  the  Corporation — Sharpe,  Parker,  &  Co.,  for  H.  Hankin- 
son,  Northampton. 

Solicitors  for  the  defendant-^VldJteny  Murton,  and  Miller,  for  Lamb 
and  Stringer,  Kettering. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Iaw. 
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f-eh.  3,  4.    TREASURE  AND  ANOTHER  v,   BERMONDSEY  BOROUGH  COUNCIL 

B]re-Iaw»— Liavatopies  In  .new^  bulldlnflrs— Ppovlslon  as  to  tpapplnff  of 
waste  watep  pipes— Waste  watep  oappled  off  by  means  other 
than  pipe— Series  of  lavatory  hnittnn  In  one  poom— Constpuetlon 
of  bye-laws— London  County  Council  dpalna«re  bye-laws,  19Q1, 
No.ia 

No,  10  of  a  series  of  dye-laws  as  to  drainage  tnade  by  the  London 
County  Council  under  section  202  of  the  Metropolis  Management 
-^^A  *S55»  requires^  inter  alia,  that  a  person  who  erects  a  new 
building  shall  cause  e7}ety  pipe  in  the  building  for  carrying  off  waste 
water  from  every  lavatory  or  sink  {with  certain  exceptions)  to  a 
sewer  to  be  constructed  of  certcUn  materials^  and  to  be  trapped  in  a 
certain  manner  immediately  beneath  such  lavatory  or  sink. 

Held  {assuming  that  each  of  a  series  of  lavatory  basins  in  a  room 
is  itself  a  lavatory  within  the  bye-law,  as  to  which  quaere),  that 
the  bye-law  did  not  prohibit  the  carrying  off  of  the  waste  water  from  a 
lavatory  by  means  other  than  a  pipe,  and  therefore  that  there  was  no 
infringement  of  the  bye-law  where  the  waste  water  from  each  of  a 
series  of  lavatory  basins  was  discharged  by  a  short  straight  pipe 
into  an  open  trough  which  in  turn  communicated  with  a  pipr, 
properly  trapped,  leading  to  a  sewer. 

Case  stated  by  a  metropolitan  police  magistrate  before  whom  the 
appellants  had  been  convicted  of  the  breach  of  a  bye-law  relative  to 
the  trapping  of  pipes  carr>'ing  off  waste  water  from  lavatories  to  sewers 
as  follows : — 

1.  The  appellants  are  a  firm  of  builders  and  contractors,  and  the 
respondents  the  local  authority  entrusted  with  the  duty  of  seeing  that 
the  drainage  bye-laws  made  by  the  London  County  Council  under 
section  202  of  the  Metropolis  Management  Act,  1855,  are  duly  carried 
out. 

2.  On  June  18,  1903,  the  appellants  appeared  before  me  to  answer 
to  a  complaint  by  Frederick  Ryall,  the  town  clerk  of  the  borough  of 
Bermondsey,  for  that  they,  on  or  before  April  25,  1903,  did  unlaw- 
fully erect  a  new  building  in  Alexis  Street  without  causing  every  pipe 
in  such  building  for  carrying  off  waste  water  from  every  lavatory  to  a 
sewer  to  be  trapped  immediately  underneath  such  lavatory  by  an 
efficient  syphon  trap  constructed  of  lead,  iron,  or  stoneware,  with 
adequate  means  for  ins^^ection  and  cleansing,  contrar)*  to  bye-law  10 
made  by  the  London  County  Council  under  section  202. 

3.  It  was  proved  or  admitted  that  the  appellants  had  erected  certain 
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buildings  for  the  School   Board  for  London  in  Alexis  Street  in  the 

said  borough  and  lavatories  therein  for  the  use  of  children  attending  Treasure  and 

the  school.  nI!!l?"H''' 

4.  The  bye-law  No.  10  was  admitted,  and  is  as  follows:  "  A  person  Borough OannciL 
who  shall  erect  a  new  building  shall  cause  every  pipe  in  such  building 

for  carrying  ofif  waste  water  from  every  lavatory  or  sink  (not  being  a 
slop  sink  or  urinal  constructed  or  adapted  to  be  used  for  receiving 
any  solid  or  liquid  excrement al  filth)  to  a  sewer,  to  be  constructed  of 
lead,  iron  or  stoneware,  and  to  be  trapped  immediately  beneath  such 
lavatory  or  sink  by  an  efficient  syphon  trap,  which  shall  be  con- 
structed of  lead,  iron  or  stoneware,  with  adequate  means  for  inspection 
and  cleansing,  and  which  shall  be  ventilated  into  the  external  air 
whenever  such  ventilation  may  be  necessary  to  preserve  the  seal  of 
such  trap.  He  shall  not  construct  or  fix  in  or  in  connection  with  such 
waste  (Hpe,  lavatory,  or  sink,  any  trap  of  the  kind  known  as  a  bell 
trap,  a  dip  trap,  or  a  D  trap."  [The  rest  of  bye-law  No.  10  is  quoted 
in  paragraph  6  of  the  case.] 

5.  The  construction  of  the  said  lavatories  and  the  method  of  carry- 
ing off  waste  water  from  them  to  the  sewer  are  sufficiently  shown  by 
the  plan  initialled  by  me  which  is  annexed  to  and  forms  part  of  this 
case.     It  also  shows  the  system  required  by  the  Council. 

6.  For  the  appellants  it  was  contended  that  each  basin  from  which 
alter  use  waste  water  runs  away  through  a  pipe  immediately  underneath 
was  not  a  lavatory,  but  that  each  set  of  basins  was  a  lavatory :  that 
the  only  "  pipe  "  within  the  meaning  of  the  bye-laws  was  that  leading 
from  the  open  trough,  which  was  properly  trapped,  and  that  the  pipe 
immediately  beneath  each  basin  was  not  a  "  pipe  for  carrying  off  waste 
water  from  a  lavatory  to  a  sewer."  In  support  of  the  said  contention 
it  was  argued  that  the  whole  of  the  bye-law  must  be  read  together, 
and  that  part  of  it,  namely,  the  third  paragraph,  was  not  applicable 
to  such  a  pipe  as  that  immediately  beneath  each  basin  in  the  buildings 
in  question.  The  paragraph  thus  referred  to  is  as  follows :  "  He  shall 
cause  every  pipe  in  such  building  for  carrying  ofif  waste  water  to  a 
sewer  to  be  taken  through  an  external  wall  of  such  building,  and  to 
discharge  in  the  open  air  over  a  properly  trapped  gully  or  into  such 
a  gully  above  the  level  of  the  water  in  the  trap  thereof,  or  over  a 
channel  leading  to  such  a  gully." 

7.  It  was  contended  on  the  part  of  the  respondents  that  each  of 
the  basins  from  which,  after  use,  waste  water  runs  away  through  a 
pipe  immediately  beneath,  was  a  lavatory  within  the  meaning  of  the 
bye-law,  and  that  in  order  to  comply  with  such  bye-law  it  was  necessary 
that  each  basin  should  be  trapped,  as  required  in  the  bye-law,  by  a 
syphon  immediately  beneath  each  basin ;  and  that  by  the  carrying  of 
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^^Q^        the  water  through  an  untrapped  pipe  immediately  beneath  each  of 

Treasure  and       such  basins  to  an  open  trough,  and  carrying  all  such  waste  water  from 

Anoflier  z;.  such  open  trough  underneath  through  a  pipe  at  the  side,  and  not 

Borough  Council,  underneath,  though   such   pipe    was    trapped,   did   not  comply  with 

bye-law  No.  lo. 

I  was  of  opinion  that  upon  the  true  construction  of  the  bye-law 
each  basin  was  a  lavatory,  inasmuch  as  waste  water  runs  away  from  a 
pipe  immediately  underneath  each  one  to  a  sewer,  and  that  it  was 
necessary  to  cause  the  pipe  immediately  beneath  each  to  be  trapped, 
and  I  therefore  convicted  the  appellants  and  fined  them  40s.  The 
question  upon  which  the  opinion  of  the  Court  is  desired  is  whether  or 
not  the  said  determination  was  correct  in  point  of  law. 

Macmorran,  K,C,,  and  Layman  for  the  appellants.  The  facts  found 
in  this  case  as  stated  do  not  bring  the  appellants  within  the  operation 
of  the  bye-law.  The  waste  water  from  each  basin  in  the  lavatory 
is  let  ofiP  by  a  pipe  into  an  open  trough  beneath;  and  the  trough 
passes  the  water  into  a  pipe,  the  end  of  which  is  furnished  with  a 
syphon  and  properly  trapped,  and  the  pipe  carries  it  into  the  sewer. 
The  short  pipes  at  the  bottom  of  each  basin  through  which  the  water 
runs  into  the  open  trough  are  in  no  sense  pipes  which  carr}^  any  waste 
water  to  the  sewer.  The  object  of  the  bye-law  is  of  course  to  prevent 
any  foul  emanations  coming  up  through  the  pipe  from  the  sewer,  and 
the  contention  is  that  the  object  is  accomplished  by  the  trapping  of 
the  pipe  which  carries  off  the  water  from  the  trough. 

Avory,  K.C,  and  Biron  for  the  respondents.  There  can  be  no 
question  as  to  the  reasonableness  of  this  bye-law.  The  pipe  imme- 
diately beneath  each  basin  is  a  pipe  for  carrying  off  waste  water  from 
a  lavatory  to  a  sewer.  In  other  words,  each  basin  is  a  lavatory,  and 
the  pipe  beneath  it  must  be  trapped,  otherwise  there  is  no  compliance 
with  the  bye-law.  The  open  trough  is  the  difficulty  here,  for  that  is 
not  trapped,  except  between  the  pipe  into  which  it  discharges  and  the 
sewer.  The  same  kind  of  question  arose  under  bye-law  17  as  to 
water-closets  in  Metropolitan  Industrial  Dwellings  Co.  v.  Long 
(1903)  2  L.  G.  R.  233.  Here  the  bye-law  requires  a  pipe,  and  the 
appellants  only  furnish  a  trough.  The  word  "  lavatory  "  is  used  in 
the  bye-law  in  the  sense  that  each  basin  must  have  a  pipe  from  it, 
and  each  pipe  must  be  trapped  beneath.  The  magistrate  came  to 
a  right  conclusion,  and  properly  convicted  the  appellants. 

Lord  Alverstone  C.J.  I  am  very  anxious  indeed  to  repeat  what 
I  have  said  more  than  once  when  giving  judgment  with  regard  to  these 
bye-laws,  that  I  decline  to  be  a  party  to  a  judgment  which  would  sup- 
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pose  that  we  have  expressed  an  opinion  upon  the  merit9  of  any  par-  i^Q^ 
ticular  sanitary,  engineering,  or  building  question.  One  cannot  always  Xreasuie  and 
shut  one's  eyes  to  what  is  common  knowledge,  that  there  have  been  Anoihar  v. 
questions  raised  as  to  the  desirability  of  draining  in  a  particular  way,  B^^hOwindL 
or  building  in  a  particular  way,  or  engineering  in  a  particular  way, 
when  it  is  a  known  and  common  thing.  And  one  cannot  be  ignorant 
of  the  fact  that  there  has  been  a  very  considerable  controverisy  as  to 
whether  it  is  desirable  to  have  traps  which  themselves  may  become 
foul  below  each  basin,  or  desirable  to  have  something  which  could 
be  readily  cleaned  out ;  but  I  absolutely  decline  to  express  the  slightest 
opinion  as  to  which  is  the  best  All  I  say  is  that  there  is  much  to 
be  said  on  both  sides.  But  I  come  back  to  the  point.  We  have  had 
to  say  on  several  occasions  in  considering  these  bye-laws  that  if  a  local 
authority  who  have  the  right  to  do  it  and  the  duty  of  exercising  a 
discretion,  do  wish  to  indicate  that  the  thing  is  to  be  done,  they  must 
say  so  in  fairly  plain  and  clear  language.  I  do  not  think  that  in  any 
judgment  to  which  I  have  been  a  party  I  have  ever — certainly  I  have 
never  intentionally-construed  these  bye-laws  unfavourably  to  the 
local  authority  by  putting  a  strained  construction  upon  them ;  but  I 
have,  both  where  I  have  supported  them  and  where  I  have  thought 
they  could  not  be  supported,  endeavoured  to  point  out  that  the  lan- 
guage must  be  reasonably  clear. 

Let  us  just  take  this  bye-law  and  read  it  without  assuming  the 
absurdity  of  the  contention  of  either  side.  The  statement  in  the 
bye-law  is  that  "  a  person  who  shall  erect  a  new  building  shall  cause 
every  pipe  in  such  building  for  carrying  off  waste  water  from  every 
lavatory  or  sink  "  to  a  sewer,  to  be  constructed  in  a  certain  way,  and 
to  be  trapped  in  a  certain  way.  Now  the  class  of  pipe  they  are 
speaking  of  there  is  a  pipe  which  leads  from  the  lavatory,  and  for  this 
purpose  I  will  take  that  to  be  from  a  basin  in  a  lavatory,  to  the  sewer, 
if  they  mean  by  that  "  you  must  not  take  the  water  from  the  basin  into 
the  sewer  by  any  other  means  except  a  pipe,"  they  must  say  so ;  and 
it  is  not  unreasonable  to  ask  them  to  say  so.  Mr.  Avory  said  that  that 
was  the  construction  he  sought  to  put  upon  the  bye-law,  that  it  was 
prohibitive  against  taking  the  waste  water  away  in  any  other  method. 
Now.  that  I  am  not  putting  a  false  construction  upon  this  bye-law  is 
rlear  from  the  last  paragraph  of  the  same  bye-law :  "  He  shall  cause 
ever)  pipe  in  such  building  for  carrying  off  waste  water  to  a  sewer 
to  be  taken  through  an  external  wall."  Therefore  it  is  quite  clear 
that  the  County  Council  knew  perfectly  well  what  they  were  talking 
about ;  they  were  talking  about  pipes  which  led  to  the  sewer  from  the 
lavatory,  or,  if  you  like,  from  the  basin,  and  while  I  perfectly  agree 
that  the  ordinary  reader  would  take  this  to  mean  from  the  lavatory 
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^^0**  and  not  from  each  basin,  yet  still  I  think  what  is  far  more  important 
Treasure  and  is  that  even  if  you  take  it  from  each  basin  people  are  not  told  that 
Rfl^^^^'iiM  *^^  ^^  "^^  ^°  "^^  ^^  ^P®"  trough,  but  only  that  if  they  do  use  a 
Borough  OoandL  P^P^  *o  the  sewer  it  must  be  of  a  particular  construction.  Now  in  this 
case,  I  think,  to  say  that  a  short  end  of  pipe  which  runs  into  an  open 
trough,  which  open  trough  leads  into  a  pipe,  is  a  pipe  leading  to  a 
sewer  would  be  simply  an  abuse  of  language.  Of  course  it  is  a  pipe 
which  takes  the  waste  water  to  the  sewer  in  the  same  sense  that  the 
housemaid  may  take  waste  water  into  a  sewer  when  she  empties  the 
basin  into  a  slop  pail  and  pours  the  contents  of  the  slop  pail  down  a 
sink.  No  reasonable  man  reading  that  bye-law  would  understand 
that  he  was  told  that  he  was  not  allowed  to  use  the  system 
of  having  no  closed  pipe  at  all,  but  an  open  trough  which 
could  be  cleaned  out  every  day,  and  of  avoiding  any  possi- 
bility of  any  foul  connection  between  the  open  trough  and 
that  basin  by  simply  having  a  short  open  length  of  pipe,  but  that 
he  must  use  a  closed  pipe  with  the  elaborate  system  suggested  as  an 
alternative.  I  repeat  that  I  express  no  opinion  as  to  which  is  the 
best ;  I  do  not  know,  but  all  T  say  is  that  if  the  County  Council  desire 
to  say  that  there  must  always  be  a  pipe  from  each  basin  to  a  sewer 
trapped  in  a  particular  way,  they  must  say  so. 

I  am  therefore  clearly  of  opinion  that  the  magistrate  came  to  a 
wrong  decision  in  this  case,  and  that  what  was  done  here  was  not 
within  the  words  of  this  bye-law,  construing  it  in  the  most  liberal  ^y 
in  order  to  carry  out  the  views  of  the  sanitary  authority. 
Wills  J.  I  am  of  the  same  opinion  and  for  the  same  reasons. 
Kennedy  J.  I  am  of  the  same  opinion,  though  I  confess  not  quite 
with  the  same  confidence,  and  therefore  I  will  just  add  that  it  seems 
to  me  that  the  view  which  my  Lord  and  my  brother  Wills  have  adopted 
and  have  expressed  is  the  right  one  here,  because  I  do  think  that, 
while  it  is  necessary  not  to  be  hypercritical  on  language  in  matters 
conducted  by  officials  and  public  bodies,  who  must  be  presumed  to 
be  sensible  and  just-minded  persons,  on  the  other  hand,  it  is  equally 
necessary  that  those  who  have  to  obey  the  bye-laws  should  be  clearly 
told  what  they  ought  to  do ;  and  my  objection  to  the  decision  of  the 
magistrate  is  mainly  this,  that — ^while  I  confess  that  for  myself  I 
cannot  regard  as  a  matter  of  fair  construction  and  grammatical  ren- 
dering the  construction  that  Mr.  Avory  put  upon  this  bye-law  as  alto- 
gether an  impossible  one — I  think  before  persons  are  brought  before 
magistrates  for  the  breach  of  a  bye-law  of  this  kind  it  ought  to  be 
made  not  merely  inferentially,  but  absolutely  clear  as  a  matter  of 
ordinary  construction  of  language  that  they  have  done  something 
which  is  forbidden.     Here  the  most  Mr.  Avory  can  put  upon  the 
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construction  of  this  bye-law  is  that  it  ought  to  be  a  matter  of  inference         ^^^^ 
that  the  only  connection  from  each  of  these  basins  to  a  sewer  should  Treasure  and 
be  a  fripe,  and  not  a  pipe  plus  trough.     I  do  not  think  that  you  ought  Another  r. 
to  c(Hivict  a  person  on  inference,  and  I  do  not  think  that  it  is  desirable  fiorongh  OonnoiL 
to  encourage  such  kind  of  legislation  by  bye-law  as  will  make  it  even 
arguably  possible  that  the  thing  which  has  been  done  is  not  the  thing 
which  is  forbidden  in  the  bye-law. 

I  agree,   therefore,   entirely   with   the   judgment  which  has  been 
pronounced. 

Appeal  allowed. 

Solicitor  for  the  appellants — C.  E.  Mortimer. 

Solicitor  for  the  respondents — F.  Ryall. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


Digitized  by 


Google      — . 


494  knight's  local  government  reports. 

Ibiab  Court  of  3u0tice- 


iOO^  KINCnS    BENCH    DIVISION. 

Feb,  i6,  17.  nOTT  bower  V,  LIVERPOOL  CORPORATION. 

Police  — Pension— Basis  of  oaleulatlon— SsUupy— Incpease  subjeet  to 
condition  that  Increase  should  not  be  peokoned  fop  penslon- 
Reslfirnatlon  —  Suspension  of  pension— Authoplt^  to  suspend- 
**Taklnfir  sepvlee  In  any  police  fopoe  *'— Offloe  pemunepated  out 
of  **bopouflrh  pate  op  fUnd**-Clty  of  London  police— PoUee  Aet, 
1890  (58  dc  64  Viet,  c  45)  ss.  18,  88,  80,  Sched.  IIL 

In  190T,  the  salary  of  the  plaintiffs  who  was  the  head  consttibk  of 
Liverpool s  was  increased  by  the  watch  committee  from  jQ  1^400  to 
;^,  1,650,  subject  to  his  agreeing  that  the  amount  of  the  increase 
should  not  be  taken  into  account  for  the  purpose  of  pension.  In 
Marchy  1902,  the  plaintiff  retired  and  the  watch  committee  granted 
him  a  pension  of  jQ<)^^  6s,  8</.,  based  on  a  salary  of  j£  1,400  a  year. 
In  the  same  month  the  plaintiff  7vas  appointed  commissioner  of  poHa 
of  the  City  of  London  at  a  salary  of  j£  1,2^0  a  year.  In  January, 
1903,  the  Liverpool  City  Council  passed  a  resolution  suspending  the 
payment  of  £,^2^  6s,  Sd,  part  of  the  pension  granted  to  the  plcUnHff^ 
so  long  as  he  remained  in  the  service  of  the  City  of  London  poliu, 

H  eld —  T .  Tfuit  whether  the  plaintiff  did  agree,  or  did  not  agree,  in 
the  sense  either  that  he  did  not  in  fact  or  could  not  in  law  agree  t» 
the  condition,  the  pension  must  be  calculated  on  the  basis  t/iat  his 
salary  remained  at  ;£^  1,400  / 

2.  That  the  ''police  authority^*  of  Liverpool  under  the  Police  Act 
1890,  was  the  watch  committee  and  not  the  city  council,  and  that 
there  was,  therefore,  no  existing  resolution  suspending  the  pension 
within  section  13  (r)  of  the  Act ; 

3.  That  threefourths  of  the  expenses  of  the  City  of  London  police 
being  borne  by  the  rates,  the  commissionership  was  an  office  remunerated 
out  of  a  borough  rate  or  fund,  within  section  13  (2),  and  consequently 
that  the  prornsions  of  that  subsection  as  to  reduction  of  pensions 
applied. 

Query,  whether  the  City  of  London  police  is  a  ^' police  force '^^  tvithin 
section  13  (i)  of  the  Act, 

This  was  an  action  by  Captain  J.  W.  Nott  Bower  for  a  declaration 
(i)  that  he  was,  and  had  been,  since  the  date  of  his  retirement  from 
the  office  of  head  constable  of  Liverpool,  in  March,  1902,  entitled  to 
an  annual  pension,  payable  by  the  defendants  or  their  watch  com- 
mittee under  the  provisions  of  the  Police  Act,  1890  (53  &  54  Vict, 
c.  45);  (2)  that  the  amount  of  the  pension  was  ;^i,ioo,  or  in  the 
alternative  ;£933  6s.  8d. ;  and  (3)  that  such  pension  had  never  been 
validly  or  at  all  suspended  by  the  defendants  or  their  watch  committee. 

In  January,  1873,  the  plaintiff  was  appointed  sub-inspector  in  the 
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Royal  Irish  Constabulary,  and  served  with  that  force  till  May,  1878. 

when  he  was  appointed  chief  constable  of  Leeds.     He  served  as  chief  Nott  Bower  v, 

constable  of  Leeds  from  May,  1878,  till  August, 

ai)pointed  head  constable  of  Liverpool. 

On  August  22,  1898,  the  salan^  of  the  plaintiff  being  then  ;£  1,400 
per  annum,  a  resolution  was  passed  by  the  watch  committee,  which 
was  confirmed  by  the  city  council  in  September,  1898,  that  no  further 
rateable  deductions  should  be  made  from  the  plaintiff's  salary  under 
section  15  of  the  Police  Act,  1890. 

On  August  15,  1 90 1,  a  resolution  was  passed  by  the  watch  com- 
mittee in  the  following  terms :  "  Resolved,  that  it  be  reported  to  the 
special  committee  (i.e.y  of  the  whole  city  council),  pursuant  to  standing 
order  No.  58,  that  the  watch  committee  recommend  that  the  salaries 
of  the  following  oflScers  be  increased,  namely,  J.  W.  Nott  Bower,  head 
constable,  from  ;£  1,400  per  annum  to  ;£  1,650  per  annimi,  subject  to 
the  head  constable  agreeing  that  the  amount  of  the  increase  shall  not 
be  taken  into  account  for  the  purpose  of  pension.  .  .  ." 

In  pursuance  of  this  resolution  the  plaintiff  was  paid  and  accepted 
a  salary  of  ^1,650. 

In  March,  1902,  the  plaintiff  applied  to  the  watch  committee  to 
be  superannuated.  On  March  17,  1902,  he  retired,  and  on  the  same 
day  the  watch  committee  confirmed  a  recommendation  of  their  finance 
sub-committee  in  the  following  terms : — 

"That  the  following  constables  be  respectively  superannuated  at 
their  own  request  with  the  allowances  hereunder  stated,  viz. : — 


Xame. 


J.  W.  Xott 
Bower 


Age. 


52 


Rank. 


Head 
constable 


Ap- 
proved 
Service. 


29 

years 


Annual 
Pay. 


.;^i,650 


Amount  ol 
Allowance. 


;^933  6s.  8d. 


The  above  pension  of  ^£933  6s.  8d.  was  calculated  on  the  basis  that 
only  j£i,400,  and  not;£i,65o,  was  to  reckon  for  pension,  and  was  duly 
paid  to  the  plaintiff  from  the  date  of  his  retirement  till  January,  1 903. 

On  March  21,  1902,  the  plaintiff  was  appointed  Commissioner  of 
Police  of  the  City  of  London  Police  at  a  salary  of  ;£  1,2 50  a  year. 

On  Januai)'  7,  1903,  the  Liverpool  City  Council  passed  a  resolution 
in  the  following  terms : — 

*'That  it  be  an  instruction  to  the  finance  committee  to  suspend 
payment  of  the  sum  of  £^^^2i  ^^  ^^-^  being  part  of  the  pension  now 
paid  by  the  coimcil  to  the  late  head  constable,  so  long  as  he  remains 
in  the  service  of  the  City  of  London  Police." 

I.  L  2 
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No  such  resolution  was  passed  by  the  watch  committee. 

The  defendants  had  since  refused  to  pay  the  plaintiflF  his  pension 
except  subject  to  such  deduction  of  £4^^  6s.  8d. 

The  plaintiflF  in  his  statement  of  claim  alleged  that,  on  the  recom- 
mendation of  April  15,  1 90 1,  being  communicated  to  him  by  the  watch 
committee,  he  informed  them  that  he  could  not  agree  to  accept  the 
same,  the  increase  being  in  fact  not  in  proportion  to  that  given  to  other 
members  of  the  force  when  given  on  the  terms  of  its  not  counting  for 
the  purpose  of  pension;  that  the  matter  was  on  several  subsequent 
occasions  discussed  by  the  watch  committee,  but  that  no  arrangement 
had  been  come  to  when  the  plaintiflF  retired. 

At  the  trial  before  Buckley  J.,  sitting  as  an  additional  judge  of  the 
King^s  Bench  Division,  the  following  questions  were  raised :— (a) 
Whether  the  defendants  could  refuse  to  pay  the  plaintiflF  the  whole  or 
part  of  his  pension  while  he  retained  his  position  of  Commissioner  of 
Police  for  the  City  of  London ;  and  (b)  whether  the  plaintiflF  was 
entitled  to  count  for  pension  his  previous  sen'ice  in  the  Royal  Irish 
Constabulary. 

The  Police  Act,  1890  (53  &  54  Vict  c.  45),  provides  as  follows  : — 

Section  13.  (i)  Where  a  constable  in  receipt  of  a  pension  under  this  Act  iroina 
police  authority  takes  service  in  any  police  force,  his  pension  may  be  suspended  by 
that  police  authority  in  whole  or  in  part  so  long  as  he  remains  in  that  service. 

(2)  If  a  constable  in  receipt  of  a  pension  under  this  Act  is  appointed  to  an  ofiSce  : 
remunerated  out  of  money  provided  by  Parliament,  or  out  of  a  county  or  borocigii 
rate  or  fund,  he  shall  not,  while  holding  that  office,  receive  more  of  the  pension  tten 
together  with  the  remuneration  of  that  office  is  equal  to  one  and  a  half  times  the 
remuneration  of  the  office  in  respect  of  which  the  pension  %vas  awarded. 

Section  33.  In  this  Act,  unless  the  context  otherwise  requires, -^the  expression 
"police  area"  means  one  of  the  areas  set  forth  in  the  first  column  of  the  Third 
Schedule  to  this  Act;  and  the  expressions  "police  authority,"  "chief  officer  of 
police,"  and  "police  fund,"  mean,  as  respects  each  police  area,  the  authority,  officer, 
and  fund  respectively  mentioned  opposite  to  that  area  in  the  second,  third,  and  fourth 
columns  of  that  schedule ;  and  the  expression  "  police  force  "  means  a  force  maintained 
by  one  of  the  police  authorities  mentioned  in  the  said  schedule  .  .  . 

Section  39.     This  Act  shall  not  apply  to  the  City  of  London  Police. 

THIRD   SCHEDULE. 
Police  Areas  and  Authorities. 


Police        1          Police 
Area.               .Authority. 

t 

Chief  Officer 
of  Police. 

Police  Fund. 

* 
A  borough. 

* 

The     watch 
committee. 

* 

The  chief  or  head 
constable. 

* 

The  borough  fund  or  Ix^rough  rate 
or  any  fund   or   rate   applicable 
under    any    local     Act    for    the 
expenses  of  the  police  force. 
•                        « 
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Sir  R,  T.  Reid,  K.C.,  Bray,  K,C>,  and  Rowlait  for  the  plaintifF.         ^^^^ 
Fiisdy,  the  plaintiff  is  entitled  under  the  Police  Act,  1890,  to  a  pen-  Nott  Bower  v. 
sion,  and  for  this  purpose  to  count  his  period  of  service  in  the  Royal  }f^*''l[l?^^ 
Irish   Constabulary.     [Cripps,    K,C.     We    admit   that]     Assuming, 
therefore,  that  he  is  entitled  to  a  pension,  the  pension  ought  to  be  cal- 
culated according  to  the  amount  of  his  annual  pay  at  the  date  of  his 
retirement,  viz.,  ^1,650,  and    not    ^1,400:  Act  of   1890,  Sched.   I.. 
Part  III.,  Gen.  Rules,  No.  ii. 

The  plaintiff  could  not  agree  to  waive  his  right  to  an  accrued 
pension.  A  pension  cannot  be  assigned.  [Buckley  J.  There  can  I 
he  no  question  of  the  assignment  of  a  pension  until  it  is  granted.  But  \ 
cannot  a  person  agree  that  he  will  not  take  a  pension  ?]  The  rules 
contained  -in  Sched.  I.,  according  to  which  pensions  are  granted,  are 
statutory,  and  it  would  be  against  public  policy  to  allow  policemen  to 
contract  themselves  out  of  them. 

Secondly,  the  plaintiff,  by  becoming  Commissioner  of  the  City  of 
London  Police,  has  not  taken  service  in  a  police  force  within  the 
meaning  of  section  13  (i)  of  the  Police  Act,  1890.  Section  39  of  the 
Act  expressly  excludes  the  City  of  London  from  its  operation.  Under 
the  City  of  London  Police  Act,  1839  (2  &  3  Vict  c.  xciv.),  the  Com- 
missioner occupies  an  exceptional  position  in  regard  to  the  men  under 
his  control :  he  appoints  them :  section  9.  The  City  of  London  Police 
are  not  a  "  police  force  "  within  the  definition  contained  in  section  33 
and  Sched.  III.  of  the  Act  of  1890,  for  a  "  police  force  "  is  defined  in 
relation  to  a  "  police  area,"  and  none  of  the  police  areas  mentioned 
in  the  schedule  are  applicable  to  the  City  of  London,  which  is  an 
administrative  area  sui  generis,  [On  this  point  they  also  referred  to 
the  Riot  (Damages)  Act,  1886  (49  &  50  Vict.  c.  38).] 

Thirdly,  there  is  no  valid  resolution  suspending  the  plaintiff's  pen- 
sion. The  "  police  authority  "  of  Liverpool  empowered  by  section  13 
(i)  of  the  Act  of  1890  to  suspend,  is,  as  appears  from  Sched.  III.  to 
the  Act,  the  watch  committee,  and  not  the  city  coimcil,  and  the  watch 
committee  have  not  suspended  the  plaintiff's  pension. 

Cripps,  K.C.,  and  A,  /.  Ashtan  for  the  defendants!.  The  plaintiff 
has  taken  service  in  a  police  force.  The  City  of  London  Police  are 
excluded  from  the  provisions  of  the  Police  Act,  1890,  only  because 
they  have  a  scheme  of  superannuation  established  under  the  Act  of 

1839.  Section  39  of  the  Act  of  1890  does  not  mean  that  the  Com- 
missioner is  to  occupy  an  exceptional  position  as  regards  his  pension. 
The  City  of  London  is  a  town  not  being  a  borough,  and  maintaining 

a  separate  police  force  under  a  local  Act     If  the  City  were  not  a 

"  town "  within  section  33,  there  would  be  no  point  in  its  exclusion 

from  the  general  scope  of  the  Act  by  section  39. 
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^^o^  As  to  the  amount  of  the  pension,  assuming  that  the  terms  of  the 

Nott  Bower  z'.     recommendation    of  August    15,  1901,  were  such  that  the  plaintiff 

Liverpo^  either  did  not  or  could  not  in  law  accept  them,  the  result  would  be 

^^  that    the   defendants    voted    him  a  salarj-  of  ^£1,650  provided  that 

he  did  and  could  agree  to  them.     The  resolution  was  therefore  either 

ultra  vires  or  intra  vires.     If  it  was  i/ltra  vires,  then  the  salary  was 

;£i,400.     If  it  was  intra  vires,  and  the  plaintiff  did  not  accept  the 

terms,  then  the  salar\'  would  still  be  ;£  1,400. 

As  regards  the  resolution  passed  by  the  city  council,  we  cannot  now 
maintain  the  point  that  it  had  the  effect  of  suspending  the  plaintiffs 
pension. 

Sir  R.  T.  Reid,  K.C,  in  reply.  Upon  that  admission  the  plaintiff 
is  entitled  to  judgment  for  the  amount  claimed,  subject  only  to  the 
question  whether  the  pension  is  to  be  calculated  on  j£  1,650  or  ^1,400. 
On  that  point  it  is  submitted  that  the  increase  of  salary*  was  made 
subject  to  an  invalid  condition,  and  that  such  increase  was  therefore 
payable  without  regard  to  the  condition. 

Upon  the  question  whether  the  plaintiff  has  taken  service  in  a 
police  force  within  the  meaning  of  section  13  (i)  of  the  Ac5t  of  1890, 
the  Court  is  asked  to  abstain  from  giving  a  decision,  on  the  ground  that 
such  decision  is  not  material  to  the  present  case,  and  also  on  the 
ground  that  if  it  should  be  against  the  plaintiff,  the  Court  of  Appeal 
might  refuse  to  deal  with  it  on  an  appeal,  a-s  being  unnecessary-  to  their 
decision  on  the  main  issue. 

Buckley  J.  I  do  not  know  that  this  is  correctly  described  as  a 
litigation  between  these  parties :  it  is  not,  as  I  understand,  a  hostile 
litigation  at  all.  There  is  a  certain  Act  of  Parliament  which,  like 
many  other  Acts  of  Parliament,  is  a  little  difficult  to  construe,  and  the 
parties  have  come  here,  I  understand,  simply  to  ascertain,  as  far  as 
I  am  able  to  determine  them,  what  their  rights  are. 

The  first  point  which  was  suggested  was  this :  Had  Captain  Nott 
Bower,  on  March  21,  1902,  served  for  25  years?  That  is  covered  by 
an  admission  which  Mr.  Cripps  has  made  that  serv^ice  in  the  Irish 
Constabulary,  in  which  the  plaintiff  served  from  January,  1873,  to 
May,  1878,  is  to  be  taken  into  account,  and  therefore  he  has  served 
the  number  of  years  which  entitle  him  under  the  Police  Act  of  1890 
to  a  pension. 

Starting  with  that,  the  next  question,  I  think,  conveniently  to  be 
determined  is,  what  is  the  amount  upon  which  his  pension  is  to  be 
calculated  under  the  Police  Act,  1890?  That  falls  to  be  decided 
upon  a  resolution  of  April  15,  1901,  At  that  date,  Captain  Nott 
Bower's  salary  as  head  constable  of  Liverpool  being  ^£1,400  a  year, 
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the  watch  committee  passed  this  resolution : — "  Captain  J.  W.  Nott         *^^^ 
Bower,  head    constable,    from    ^£1,400    per    annum  to  ^£1,650  per  Nott  Bower ». 
annum,  subject  to  the  head  constable  agreeing  that  the  amount  of  ^^^"^ 
the  increase  shall   not  be   taken  into   account  for  the  purpose  of     ^^ 
pension." 

Now,  there  might  have  been,  if  it  were  material,  a  question  of  fact 
and  a  question  of  law  to  be  determined  as  regards  that :  first,  whether 
the  head  constable  did  agree  as  was  there  stated,  and  secondly,  sup- 
posing that  he  did,  whether  in  law  he  could  agree ;  but  it  seems  to  me 
immaterial  to  decide  either  of  those  points.  It  may  be  taken  in  either 
way — that  he  did  agree  or  that  he  did  not  agree — and  that  he  did  not 
agree  either  because  he  was  not  willing  to  or  because  he  could  not.  I 
irill  first  take  it  that  he  did  agree.  If  he  did  agree  that  the  ^£250 
was  not  to  be  taken  into  account  for  the  purpose  of  pension,  I  must 
take  the  salar\'  to  be  ;£  1,400  a  year  for  the  present  purpose.  If,  on 
the  othCT  hand,  he  did  not  agree,  and  could  not  agree,  then  the  reso- 
lution was  to  increase  his  salary'  to  ^£15650  upon  a  condition  which 
was  not  complied  with.  His  salary  remained  ^£1,400,  and  did  not 
become  ^£1,650,  because  the  terms  of  the  resolution  which  would  have 
led  to  its  increase  were  not  complied  with.  For  the  next  year,  or 
something  like  that,  the  salary  of  ;£i,65o  was  paid,  but  of  course  that 
ck)es  not  matter.  At  the  end  of  that  time,  supposing  he  had  been  put 
to  bring  his  action  to  recover  his  salar)'  had  he  continued  in  the  service 
of  the  corjxjration  of  Liverpool,  and  it  had  not  been  paid,  it  seems  to 
me  impossible  that  he  could  have  sued  for  more  than  ^£1,400.  If  he 
had  sued  for  the  ;£  1,650,  he  would  have  had  to  come  to  the  Court 
alleging  that  his  salar)'  had  been  raised  on  a  condition  which  had  never 
been  complied  with,  which  is  equivalent  to  saying  that  it  never  had 
been  raised.  It  seems  to  me  to  result  from  that  that  the  efi^ect  of  the 
resolution  of  1901  was  that  there  was  no  increase  of  his  salary  from 
;£i,40o  to  ^1,650.  The  result  is  that  the  amount  upon  which  his 
pension  is  to  be  calculated  is,  I  think,  ;£  1,400,  and  the  proper  figure 
for  that  is  ^933  6s.  8d. 

That  being  so,  the  next  question  is  whether  under  section  13  (i)  of 
the  Police  Act,  1890,  the  resolution  of  January  7,  1903,  operated  to 
suspend  payment  of  ^£483  6s.  8d.,  part  of  his  pension.  Now  sec- 
tion 13  (i)  of  the  Act  of  1890  provides,  supposing  it  applies  to  hiT.% 
that  "  his  pension  may  be  suspended  by  the  police  authority  " — that  is^ 
the  police  authority  from  whom  he  is  entitled  to  receive  and  is  receiving 
a  pension — ^and  that  the  suspension  may  be  in  whole  or  in  part.  When  I 
turn  to  Schedule  III.  to  the  Act,  I  find  that  the  police  authority  as 
regards  Liverpool  is  the  watch  committee.  Now  the  watch  committee 
have  never  passed  any  resolution  at  all  suspending  his  pension.     What 
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^^^^        happened  was  that  the  city  council  purported  to  pass  the  resolution 

Nott  Bower  r.     of  January  7,   1903.     Mr.  Cripps,  for  the  corporation  of  Liverpool, 

^3^T^  has  not  seen  his  way  to  argue  that  that  was  a  resolution  under  the  Act 

^^  of  1890  at  all,  because  the  proper  authority  ne\'er  passed  it     There 

was  therefore  no  resolution  of  suspension. 

Then  as  a  matter  of  figures,  the  next  thing  which  comes  in  is  this, 
that  under  section  13  (2),  which  operates  by  force  of  the  statute,  "if 
a  constable  in  receipt  of  a  pension  under  this  Act  is  appointed  to  an 
office  remunerated  out  of  money  provided  by  Parliament,  or  out  of  a 
county  or  borough  rate  or  fund,  he  shall  not,  while  holding  that  c^ce, 
receive  more  of  the  pension  than  together  with  the  remuneration  of 
that  office  is  equal  to  one  and  a  half  times  the  remuneration  of  the 
office  in  respect  of  which  the  pension  was  awarded."  Captain  Nott 
Bower  is  now  the  Commissioner  of  the  City  Police.  His  salary  and 
the  other  expenses  of  the  City  Police  are  borne  as  to  three-quarters 
by  the  rates.  I  think  he  is  appointed  to  an  office  remunerated  out  of 
a  borough  rate  or  fund.  Therefore  he  falls  within  that  subsection. 
Then  I  have  to  see  what  is  the  "  one  and  a  half  times  the  remuneration 
of  the  office  in  respect  of  which  the  pension  was  awarded."  By  what 
I  have  decided  before,  that  is  ^£1,400  plus  ^£700,  namely,  ;£2,ioo. 
His  salary  in  the  City  is  ^^1,250  a  year.  Then  he  must  not  receive 
more  for  the  pension  than  what  together  with  ^£1,250  is  equal  to 
;£2,ioo;  that  is  ^£850.  It  seems  to  me  upon  that  he  is  entitled  only 
to  receive  ^£850  out  of  the  ^£933  6s.  8d. 

A  further  point  has  been  argued  before  me,  and  that  is  this,  whether 
under  section  13  (i)  he  is  a  person  who  has  taken  service  in  a  police 
force.  So  far  as  I  am  concerned,  I  should  have  been  perfectly  ready 
to  decide  that  point  also,  but  the  matter  stands  in  this  way,  inasmuch 
as  I  hold  that,  supposing  that  it  applies  to  him,  no  proper  resolution 
has  been  passed  by  the  watch  committee,  the  authority  to  exercise 
the  powers  under  that  subsection,  the  question  does  not  arise  whether 
he  is  a  person  falling  within  section  13  (i)  or  not  You  may  make 
the  assumption  that  he  is.  but  the  authority  has  not  passed  the  resolu- 
tion, so  that  the  question  does  not  arise.  I  myself,  as  I  say,  for  the 
assistance  of  the  parties  would  have  decided  it  if  they  had  wished  me 
to  do  so,  but  Sir  Robert  Reid  asked  me  not  to  do  so,  for  this  reason — 
that  if  he  went  to  the  Court  of  Appeal  they  might  say,  and  it  seems  to 
me  they  might  say,  that  it  was  unnecessary  for  them  to  determine  that 
point,  inasmuch  as  the  watch  committee  never  having  passed  a  resc^u- 
tion  the  question  did  not  arise.  I  do  not  know  whether  the  Court 
of  Appeal  would  take  that  objection  or  not,  but  it  is  quite  possible 
they  might,  and  if  so  they  would  not  determine  the  point  on  appeal. 
It  is  not  a  question  which  necessarily  arises  for  me  to  determine,  and 
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I  think  I  ought  not  to  detennine  it  without  the  assent  of  both  ddes.        ^^^^ 
I  I  therefore  leave  that  point  undecided.  Nott  Bower  v. 

\  Judgment  forth,  plaintiff,      ^^l^ 

Solicitors  for  the  plaintiff— Yreshfi^Xds, 

Solicitors  for  the  defendants — F.  Venn  &  Co.,  for  E.  R.   Pickmere, 
Town  Clerk,  Liverpool. 

Note. 

On  the  question  whether  it  is  competent  to  an  officer  of  a  police  force  to 
contract  that  part  of  his  annual  pay  shall  not  be  so  treated  for  the  purpose  of 
compating  his  pension,  reference  may  be  made  to  Upperton  v.  White  Ridley y 
1903.  A.  C.  281 ;  I  L.  G.  R.  659;  72  L.  T-  K.  B.  535 ;  88  L.  T.  642  ;  67  J.  P.  349, 
tod  particularly  to  the  speech  of  Lord  Davey  in  that  case. 

It  may  be  pointed  out  in  connection  with  the  wide  meaning  attached  by 
Buckley  J.  to  the  expression  **  borough  rate  or  fund  "  in  section  13  of  the  Police 
Act,  1890,  that  the  attention  of  the  learned  judge  appears  not  to  have  been 
directed  to  the  definition  of  "borough"  in  section  15  of  the  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63). 
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Ibifib  Court  of  3u0t(cc- 

1904.  KING'S    BENCH    DIVISION. 

Mar.  I.  DUNN  (/.    HOLT. 

Streets  —  Nulsanoea  —  Obstpuotton  —  Reaaonable  luiep  fop  bualneas 
puppose— Wilful  obstpuotlon— Bvldenoe— Metpopolltan  Polloe  Aet, 
1889  (2  dc  8  Vict.  o.  47)  s.  54  (6). 

The  appellant  was  convicted  by  a  magistrate  under  section  54  (6) 
of  the  Metropolitan  Police  Act,  1839,  of  causing  wilful  obstruction 
in  a  street  by  means  of  a  trucks  containing  apparatus  worked  by  a 
petrol  motor  for  cleansing  houses  by  what  is  called  the  vacuum  process, 
which  he  caused  to  stand  in  the  street  for  some  hours  while  in  use 
for  cleaning  a  house.  The  truck  was  of  such  dimensions  and  so 
placed  as  to  leave  ample  room  for  vehicles  to  pass^  and  there  toas  no 
evidence  thai  any  passenger  was  prevented  from  passing  along  the 
street  or  incommoded.  The  magistrate  found  that  the  business 
purpose  and  time  selected  were  reasonable,  that  neither  the  time  nor 
space  occupied  was  excessive^  but  that  the  system  of  house  cleaning  in 
question  was  not  necessary  to  the  ordinary  comfort  of  life^  and  was 
still  in  an  experimental  stage  and  could  not  be  regarded  as  an 
incident  of  every-day  life,  and  that  the  noise  and  collection  of  sight- 
seers might  be  productive  of  discomfort  to  occupants  of  houses  and  to 
people  using  the  street. 

Held,  upon  a  case  stated  setting  out  the  above  facts  and  findingi, 
there  was  no  evidence  of  wilful  obstruction,  and  that  the  convietm 
could  not  be  supported. 

Case  stated  by  a  metropolitan  police  magistrate  before  whom  the 
appellant,  William  Dunn,  had  been  convicted  upon  an  information  laid 
by  the  respondent  Holt,  under  section  54  (6)  of  the  Metropolitai] 
Police  Act,  1839,  charging  the  appellant  with  wilfully  causing  an 
obstruction  in  Trebovir  Road,  within  the  district  of  the  West  London 
Police  Court,  by  means  of  a  truck  which  the  appellant  caused  at  about 
10.30  a.m.  to  be  placed  on  the  carriage-way  opposite  the  house. 

At  the  hearing  the  following  facts  were  proved : — 

The  truck  in  question  contained  an  apparatus  for  removing  dust  from 
and  cleaning  houses  and  their  contents. 

This  apparatus  consisted  of  a  motor  driven  by  petrol,  which,  by 
creating  a  vacuum,  caused  the  dust  and  dirt  to  pass  from  the  house 
through  india-rubber  tubes  into  a  receptacle  on  the  truck. 

The  tubes  were  passed  from  the  truck  over  the  pavement  for  foot 
passengers,  but  in  such  manner  and  at  such  a  height  as  not  to 
interfere  with  any  persons  using  the  pavement  or  carriage-way. 

The  noise  made  by  the  working  of  the  motor  was  considerable,  and 
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not  unlikely  to  frighten  horses  and  prevent  persons  driving  there  from        *^Q** 
passing  near.  Dum  v.  Holt 

The  appellant  was  in  the  employment  of  the  British  Vacuum  Cleaner 
Company  (Limited),  the  owners  of  the  truck  and  apparatus,  who  were 
employed  by  the  occupier  of  the  house  to  remove  the  dust  and  dirt 
and  clean  the  house.  The  truck  and  apparatus  remained  opposite 
the  house  from  10.30  a.m.  till  5.30  p.m.  which  was  not  longer  than 
necessary  to  remove  the  dust  and  dirt  into  the  receptacle  and  clean  the 
house. 

The  process  went  on  continuously,  and  the  truck  with  the  apparatus 
and  receptacle  containing  the  dust  was  driven  away. 

The  carriage-way  was  30  feet  wide,  the  pavement  was  10  feet  wide, 
and  the  length  of  the  truck,  which  stood  lengthwise  beside  the  pavement, 
was  6  feet  and  its  breadth  2  feet  8  inches. 

Sufficient  carriage-way  was  left  to  enable  vehicles  to  parss,  and  there 
was  no  evidence  that  anyone  was  actually  prevented  from  passing  along 
the  street  or  that  any  individual  was  incommoded. 

Between  June  1  and  July  2,  1903,  721  houses  in  London  had  been 
cleaned  in  this  way  by  the  company. 

It  appeared  to  the  magistrate  that  the  acts  of  the  appellant  amounted 
to  a  wilful  obstruction  within  section  54  (6)  of  the  Act,  unless  they 
could  be  justified  as  a  reasonable  temporary  appropriation  of  part  of 
the  roadway  for  a  reasonable  purpose  of  business,  unaccompanied  by 
any  unreasonableness  in  the  time  chosen,  substantial  excess  in  the  time 
and  space  occupied,  or  other  elements  converting  the  operations  into  a 
common  law  nuisance.  The  magistrate  held  that  the  business  purpose 
and  the  time  selected  were  reasonable,  that  neither  the  time  nor  the 
space  occupied  was  excessive,  but  that  the  system  was  not  necessary  to 
the  ordinary  comfort  of  life,  and  was  still  in  the  experimental  stage, 
and  could  not  be  r^arded  as  an  incident  of  every-day  life,  and  that  the 
noise  and  collection  of  sightseers  might  be  productive  of  discomfort  to 
occupants  of  houses,  and  to  people  using  the  streets,  which  could 
scarcely  be  dismissed  as  trivial. 

On  the  whole  the  magistrate  came  to  the  conclusion  that  the 
appellant  had  not  made  out  any  legal  justification  for  his  appropriation 
of  the  roadway,  and  he  accordingly  convicted  him. 

Section  54  of  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47), 
provides  as  follows : — 

Every  person  shall  be  liable  to  a  penalty  not  more  than  forty  shillings  who,  Mrithin  the 
limits  of  the  metropolitan  police  district,  shall,  in  any  thoroughfare  or  public  place, 
commit  any  of  the  following  offences ;  (that  is  to  say,)  .  .  . 

16)  Every  person  who  shall  cause  any  cart,  public  carriage,  sledge,  truck,  or  barrow, 
with  or  without  horses,  to  stand  longer   than  may  be  necessary  for  loading  or 
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10O4i.         unloading,  or  for  taking  up  or  setting  down  passengers,  except  hackney  carriages 
J~~~      «  J   ~  standing  for  hire  in  any  place  not  forbidden  by  law,  or  who  by  means  of  any  cart, 
carriage,  sledge,   truck,  or   barrow,   or  any  horse  or  other  animal,  shall   wilfully 
interrupt  any  public  crossing,  or  wilfully  cause  any  obstruction  in  any  thorough&xe. 

Danckwerts,  K.Cy  H,  E,  Vaughan  Williams,  and  D,  H.  Crompton 
for  the  appellant.  The  learned  magistrate  was  wrong  on  several 
grounds  in  holding  that  any  wilful  obstruction  had  been  caused  in  a 
thoroughfare  within  the  terms  of  section  54  (6).  The  gathering  of  the 
dust  and  dirt  from  the  house  and  putting  it  into  the  truck  was  all  one 
operation.  Again  the  carriage-way  was  30  feet  in  width  and  the  truck 
only  2  feet  8  inches.  There  is  no  finding  of  fact  in  the  case  that  an 
obstruction  existed  or  that  anyone  was  obstructed.  Before  there  can 
be  obstruction  within  the  section  such  material  obstruction  must  be 
found  as  would  amount  to  an  obstruction  or  nuisance  at  common  law. 
Neither  has  the  learned  magistrate  found  that  any  imreasonable  use  of 
the  truck  and  apparatus  had  been  made  :  Original  Hartlepool  Collieries 
V.  Gibb  (1877)  5  Ch.  D.  713  ;  46  L.  J.  Ch.  311.  [At  this  point  they 
were  stopped.] 

Macmorran,  K,C,,  and  Gill  for  the  respondent.  The  British 
Vacuum  Cleaner  Company  are  upon  the  facts  found  in  the  case 
appropriating  the  highway  or  public  thoroughfare  for  their  trade.  No 
one  has  a  right  to  make  an  unreasonable  use  of  a  highway  for  the 
purposes  of  his  trade,  and  if  such  a  use  amount  to  a  public  nuisance  it 
will  be  restrained  by  injunction :  A,-G,  v.  Brighton  and  Hove  Co-opera- 
tive Supply  Association,  1900,  i  Ch.  276;  69  L.  J.  Ch.  204.  The 
claim  on  the  part  of  the  company  must  be  that  they  have  a  right  to 
apply  this  apparatus  to  every  house  in  the  street  at  once.  If  there  be 
an  obstruction  at  all  it  is  no  answer  to  say  that  people  can  avoid  it  by 
going  round  or  deviating  from  the  ordinary  thoroughfare,  for  part  of 
the  highway  is  nevertheless  obstructed :  see  judgment  of  A.  L.  Smith  J. 
in  Homer  V,  Cadman  {1SS6)  55  L.  J.  M.  C.  no.  The  judgment  of 
Lindley  M.R.  in  A.-G.  v.  Brighton  and  Hove  Co-operative  Supply 
Association  is  also  much  in  point.  It  is  admitted  that  the  obstruction 
must  be  something  more  tha.i  a  mere  technical  obstruction  as  in 
Chelsea  Vestry  v.  Stoddard  (1879)  43  J.  P.  782  ;  but  here  there  was  in 
fact  an  obstruction  to  the  thoroughfare  for  some  seven  hours  caused 
by  the  use  of  it  by  the  company  for  the  purposes  of  their  trade. 

Lord  Alverstonk  C.J.  Every  case  of  this  kind,  when  a  person  is 
summoned  for  wilfully  causing  an  obstruction  to  a  thoroughfare,  must 
depend  upon  its  particular  facts,  and  I  have  not  the  least  intention  of 
expressing  any  opinion  that  people  have  a  right   of  appropriating  a 
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Street  for  the  purpose  of  carrying  on  their  business,  or  that  this  t90^ 
company  or  anybody  else  have  any  right  to  put  their  machinery  in  the  Dunn  v.  Holt 
street  anywhere,  or  that  it  may  not  be  a  wilful  obstruction.  All  I  say 
is  that  the  magistrate  seems  to  me  to  have  stated  facts  to  show  that 
there  was  no  evidence  of  an  offence  under  this  Statute.  He  first  finds 
that  no  one  was  in  fact  obstructed ;  he  then  gives  the  width  of  the 
street,  which  shows  that  some  2  feet  8  or  2  feet  10  inches  out  of  a 
width  of  30  feet  were  obstructed  for  some  hours  in  the  day.  He  finds 
that  the  business  purpose  was  in  itself  reasonable,  that  is,  it  was 
reasonable  to  have  the  house  cleaned  at  that  time;  that  the  time 
selected  for  the  operation  was  reasonable  ;  and  that  neither  the  time  nor 
space  occupied  by  it  was  excessive.  On  the  other  hand  he  finds  that 
the  system  of  carpet  cleaning  involved  was  in  no  sense  necessary  to 
the  ordinary  comfort  or  exigency  of  life ;  that  it  is  still  in  the  experi- 
mental stage,  and  cannot  be  regarded  as  an  incident  of  every-day  life ; 
and  that  the  noise  of  the  machinery  used,  and  the  collection  of 
sightseers  attracted  by  the  working  of  it,  are  or  may  be  productive  of 
discomfort  or  inconvenience  to  occupants  of  houses  and  people  using 
the  streets. 

It  seems  to  me  that  all  these  things  might  be  very  material  indeed  if 
he  was  dealing  with  a  case  where  in  fact  he  was  able  to  say  there  had 
been  wilful  obstruction,  or  that  the  passengers  or  the  road  had  been 
wilfully  obstructed  ;  but  it  seems  to  me,  having  found  as  he  has  that  it 
was  a  reasonable  use  and  that  there  was  no  obstruction  in  fact,  that  to 
nullify  the  effect  of  those  findings  by  saying  it  was  experimental  or  had 
not  become  part  of  the  ordinary  comfort  and  exigency  of  life,  is 
applying  a  test  which  ought  not  to  be  applied. 

I  think  that  in  this  case  there  was  no  evidence  of  a  wilful  obstruction 
of  the  highway.  I  desire  to  repeat  that  I  do  not  want  anything  I  say 
to  suggest  or  indicate  that  the  company  have  the  right  of  carrying  on 
their  business  in  every  highway,  or  to  appropriate  any  part  of  the 
highway  independently  of  the  inconvenience  caused  to  other  people.  I 
think  in  this  case  there  was  no  evidence  on  which  we  can  properly  find 
that  there  was  wilful  obstruction  of  the  highway  under  subsection  6  of 
section  54  of  the  Metropolitan  Police  Act,  1839,  and  I  think  the  appeal 
should  be  allowed. 
Wills  J.  I  agree. 

Kennedy  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  it 
must  in  each  case  be  a  question  of  degree,  and,  therefore,  in  this  case 
in  order  that  we  may  reverse  the  decision — as  I  concur  with  my 
Lord  and  Mr.  Justice  Wills  in  thinking  we  should — let  us  see  whether 
there  was  anything  to  show  such  circumstances  as  would  justify  the 
magistrate  in  finding  as  he  did.     I  think  from  the  very  fair  and  full 
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^^O^  way  that  the  case  is  stated,  we  have  the  means  of  seeing  that  there  was 
Dirnn  V.  Holt,  nothing  which  ought  to  have  led  to  this  conviction  on  the  facts.  The 
learned  magistrate  has  given  us  some  reasons  which  do  not,  I  confess, 
seem  to  be  applicable.  I  do  not  think  the  noise  of  the  machinery  used 
so  as  to  possibly  cause  discomfort  and  a  nuisance  to  the  occupants  of 
neighbouring  houses  is  an  obstruction  of  a  highway,  or  is  an  element 
of  the  obstruction  of  a  highway.  Of  course,  if  it  causes  a  crowd 
it  would  be  otherwise.  So  in  the  same  way,  I  do  not  think 
it  is  very  relevant  to  consider  that  the  system  of  carpet  cleaning 
involved  is  not  necessary  to  the  ordinary  comfort  or  exigency  of  life. 
If  that  is  to  be  considered,  it  is  prohibitive  of  every  new  invention  of 
the  same  kind,  if  there  could  be  any  justification  to  bring  machineiy 
there  to  clean  carpets.  It  must  be  a  matter  of  degree  to  justify  a 
conviction  for  wilful  obstruction  of  a  highway,  and  when  it  is  said  by 
Mr.  Macmorran  in  his  argument  that  a  trader  has  not  got  a  right  to 
use  the  streets  for  part  of  his  trade,  in  a  degree  we  all  know,  living  as 
we  have  to  live  in  a  city  and  making  reasonable  allowance  for  reason- 
able conduct,  that  there  are  people  who  in  selling  things  do  pass  their 
trucks,  I  should  think,  down  every  street  in  London,  certainly  in  the 
west  of  Ix>ndon,  and  if  they  do  not  stop  too  long  I  do  not  think  they 
should  be  condemned  because,  while  a  customer  comes  to  them,  they 
are  using  the  street  for  their  trade.  This  is  a  big  machine  and  a  novel 
one,  and  might  be  a  nuisance  if  used  differently  to  the  way  in  which 
the  magistrate  has  stated  it  has  been  used  on  this  occasion  in  this 
place. 

Appeal  allowed. 

Siolicitor  for  the  appellant — Hasties. 

Solicitors  for  the  respondent — Wontner  and  Sons. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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ALTON  URBAN  DISTRICT  COUNCIL  v.  SPICER.  ^far.  i. 

Bat—  Oeneyl  dlotplot  pates— ABseesment  on  hl^rhep  op  loivep  oeale 
-SpopUnff  pUrhts-Ratlii«r  Act,  1874  (87  &  88  Vlot.  o.  64X  MU  a  6- 
PubUe  Health  Aet»  1876  (88  &  89  Vlot.  o.  66X  ■•  211  (1,  b>. 

Sporting  rights  which  are  severed  from  the  occupation  of  land  and 
are  let  are  assessable  on  the  full  rateable  value  to  general  district 
rates. 

Case  stated  by  justices  on  the  hearing  of  a  complaint  for  the  recovery 
from  the  respondent,  Mr.  J.  H.  Spicer,  of  the  sum  of  ;£t^  7s.  4d.,  which 
was  assessed,  in  a  general  district  rate  made  by  the  respondent  council, 
on  ihe  respondent  as  the  lessee  of  sporting  rights  over  certain  land 
belonging  to  a  Mr.  J.  G.  Wood. 

At  the  hearing  of  the  said  complaint  it  was  proved  : — 

1.  That  the  respondent  rented  and  had  for  many  years  rented  the 
shooting  over  certain  lands,  being  arable,  meadow,  or  pasture  ground 
and  woodlands,  situate  in  the  parish  of  Alton,  within  the  jurisdiction  of 
the  Alton  Urban  District  Council,  which  jurisdiction  is  co-extensive 
with  the  parish  of  Alton.  The  parish  of  Alton  contains  a  large  amount 
of  arable,  meadow,  or  pasture  ground  and  woodland,  besides  the  town  of 
Alton  proper. 

2.  That  the  said  general  district  rate  was  properly  made  on  March 
26,  1903,  and  was  good  on  the  face  of  it,  at  is.  iid.  in  the  £,  on  the 
rateable  value  of  ^55,  and  that  the  said  rate,  amounting  to  j[,^  7s.  4d., 
has  been  duly  demanded  from  the  said  J.  H.  Spicer,  but  that  the  said 
J.  H.  Spicer  has  never  been  in  the  habit  of  paying  more  than  one- 
fourth  of  the  general  district  rate. 

3.  The  said  J.  H.  Spicer  accordingly  declined  to  pay  the  above- 
mentioned  sum  of  j£^  7s.  4d.,  but  made  a  legal  tender  of  the  sum  of 
;^i  6s.  lod.,  which  tender  was  refused  by  the  collector  of  the  urban 
district  council,  in  accordance  with  instructions  received  by  him. 

4.  In  the  month  of  March,  1895,  ^^  Alton  Local  Board,  the 
predecessors  of  the  urban  district  council,  had  entered  a  complaint  for 
the  recovery  from  the  said  J.  H.  Spicer  of  ;^5  12s.  for  the  general 
district  rate,  and  that  the  court  of  summary  jurisdiction  on  March  12, 
1895,  directed  that  the  said  J.  H.  Spicer  was  agreeably  with  section  211, 
subsection  (i,  b)  of  the  Public  Health  Act,  1875,  only  liable  to  the 
assessment  in  respect  of  the  rights  of  sporting  over  the  arable,  meadow, 
or  pasture  ground  and  woodlands,  in  proportion  of  one-fourth  part  only 
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^^^^       of  the  net  annual   value  thereof,  and  this  decision  has  never  been 

Alton  Urban       questioned  or  appealed  against. 

v^Sp^r^""^  5.  It  was  contended  on  behalf  of  the  appellants  that  we,  the  said 
justices,  in  the  above  circumstances  had  no  jurisdiction  in  the  matter, 
and  that  the  rate  having  on  the  face  of  it  been  properly  made  our 
duties  were  purely  ministerial  and  that  we  were  consequently  obliged  to 
make  an  order  on  the  respondent  for  payment  by  him  of  the  full 
amount  claimed  on  behalf  of  the  appellants. 

6.  Our  attention  was  called  to  section  256  of  the  Public  Health  Act, 
1875,  and  to  the  following  words  in  that  section  :  "  If  no  sufficient 
cause  for  non-payment  is  shown,  the  court  may  make  an  order,"  &c, 
and  also  to  a  case,  ^^^.  v.  Barclay  (1881)  46  J.  P.  167  [afl5rmed  8 
Q.  B.  D.  486;  51  L.  J.  M.  C.  47],  and  to  the  judgment  of  Cave  J., 
wherein  he  decided  that  upon  a  proceeding  before  justices  to  enforce 
payment  of  a  general  district  rate  it  is  competent  for  the  justices  to 
hear  objections  to  the  mode  of  assessment,  inasmuch  as  it  affects  their 
right  to  enforce  the  rate. 

7.  We  accordingly  decided  that  we  had  jurisdiction  to  adjudicate 
and  overruled  the  objection  taken  by  the  appellants. 

8.  After  hearing  the  solicitors  for  the  appellants  and  the  respondents, 
respectively,  we  decided  that  the  sporting  rate  on  the  arable,  meadow,  or 
pasture  ground  and  woodland  was  properly  assessable  only  in  the 
proportion  of  one-fourth  part  of  the  net  annual  value  thereof,  and  we 
accordingly,  as  a  legal  tender  had  been  made  of  this  one-fourth,  refused 
to  make  any  order  upon  the  said  complaint. 

9.  The  question  upon  which  the  decision  of  the  Court  is  desired  is 
whether  we,  the  said  justices,  upon  the  above  statement  of  facts  came 
to  a  correct  decision — 

(cL)  as  to  our  jurisdiction  ; 

(b)  in  point  of  law ; 

(c)  if  not,  what  should  be  done  in  the  premises. 

Fooie^  K.C.^  and  Emmanuel  for  the  appellants.  The  question  is 
whether  shooting  rights  over  land,  where  the  rights  are  let  to  a  shooting 
tenant  who  is  not  in  the  occupation  of  the  land,  are  liable  to  be 
assessed  on  their  full  value  to  general  district  rate,  or  whether  they  are 
only  assessable  on  one-fourth  of  their  full  value.  Sporting  rights  so 
let  are  made  rateable  as  an  incorporeal  hereditament  by  the  sections  3 
and  6  (2)  of  the  Rating  Act,  1874,  and  do  not  fall  within  the  provisions 
of  section  211  (r,  b)  of  the  Public  Health  Act,  1875.  Section 
211  (.1,  ^)  is  as  follows: — The  occupier  of  "any  land  used  as  arable 
meadow  or  pasture  ground  only,  or  as  woodlands  "  shall  be  assessed  in 
respect  of  the   same   in   the  proportion  of  one-fourth    part  only  of 
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the  rateable  value.      It  is  submitted,  therefore,  that   they  are  rate-        t90^ 
able  in  full.  Alton  Urban 

[They  cited  £yfon  v.  Mo/d  Overseers  (18S0)  6  Q.  B.  D.  13 ;  50  L.  J.  ^^!^^"*^ 

\f.  C.  39-]  "'  "^^^^ 

Af.  M,  Macnaghten  for  the  respondent.  Agricultural  land  being 
exempted  from  the  assessment  in  full  and  liable  only  to  one-fourth,  it 
would  naturally  be  thought  that  the  same  principle  would  apply  to 
sporting  rights  and  that  they  would  be  entitled  to  a  like  reduction. 
Here  the  respondent  is  the  occupier  of  the  land  and  nothing  else  as 
arable,  meadow,  or  pasture  ground.  He  cannot  be  said  to  be  the 
occupier  of  anything  else,  for  unless  he  occupies  the  land  by  going  on 
it  he  cannot  shoot.  He  may  not  have  the  general  occupation  of  the 
land,  but  he  has  such  an  occupation  as  enables  him  to  exercise  his 
sporting  right,  and  in  respect  of  that  occupation  he  is  as  much  entitled 
to  exemption  as  if  he  were  the  owner  or  farming  occupier.  The 
respondent  is  something  more  than  a  licensee;  he  has  2, profit  d  prendre. 

Lord  Alverstone  C.J.     In  my  opinion  we  must  allow  this  appeal, 

although  I  confess  there  is  a  certain  amount  of  attraction  in  Mr.  Mac- 

nagbten's  argument  for   the  respondent  that  the  shooting  right  could 

not  possibly  be  exercised  by  him  unless  he  went  on  the  land,  and  that 

therefore  he  was  possessed  of  an  occupation  which  entitled  him  to  a 

reduction ;  still  I  cannot  say  I  think  the  argument  goes  the  length  of 

showing  that  anyone  entitled  to  mere  sporting  rights  is  the  occupier  of 

the  land  in  the  ordinary  sense  of  the  word  occupation.     When  we  look 

at  the  statutes,   however,  the    matter  is  pretty  clear.      Prior   to   the 

Rating  Act,  1874,  shooting  rights,  as  such,  were  not  rateable,  but  the 

fact  that  shooting  rights  existed  over  land  was  allowed  to  be  shown  so 

as  to  give  the  land  an  enhanced  value.     By  section  3  (2)  of  that  Act 

the  Poor  Rate  Acts  were  extended  "  to  rights  of  fowling,  of  shooting,  of 

taking  or  killing  game  or  rabbits,  and  of  fishing,  when  severed  from 

the  occupation  of  the  land,"  in  like  manner  as  if  they  were  mentioned  in 

the  Act  of  Elizabeth.     From  this  it  is  plainly  seefa  that  a  new  rateable 

hereditament  was  created  which  was  in  itself  entirely  independent  of 

and  apart  from  the  ordinary  accepted  meaning  of  occupation  of  land. 

Then  follows  section  6  (2)  of  the  same  Act  of  1874,  which  provides 

that  "  where  any  right  of  sporting,  when  severed  from  the  occupation  of 

the  land,  is  let,  either  the  owner  or  the  lessee  thereof,  according  as  the 

persons  making  the   rate  determine,  may  be  rated  as  the  occupier 

thereof."     Mr.  Macnaghten  was,  therefore,  unable  to  contend  that  the 

lessee  of  sporting  rights  could  not  be  rated,  but  what  he  had  to  contend 

was  that  the  respondent  was  the  occupier  of  "land  used  as  arable 

meadow  or  pasture  ground  only,  or  as  woodlands"  within  the  meaning 
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of  section  211  of  the  Public  Health  Act,  1875,  because  the  respondent 
Alton  Orhati  had  to  go  on  to  such  lands  when  he  exercised  his  rights  of  shooting 
^Jl?;^iP*'^^^^^  '  '^^''  them,  and  that  he  could  not  exercise  those  rights  without  going  on 
the  lands.  In  my  opinion  the  answer  to  this  argument  is  that  the 
respondent  was  not  the  occupier  of  "  land  used  as  arable  meadow  or 
pasture  ground  only,  or  as  woodlands,"  and  therefore  within  the  exemp- 
tion of  section  211  (i,  d)  of  the  Public  Health  Act,  1875  l  ^"^  *^ 
occupier  of  a  special  class  of  hereditament  newly  created  and  made 
rateable  by  the  Rating  Act,  1874.  I  am  accordingly  of  opinion  that 
Lhe  justices  were  wrong  in  the  determination  they  arrived  at,  and  that 
the  respondent  is  liable  for  the  full  amount  of  the  rate. 

Wills  J.  lam  of  the  same  opinion.  The  Rating  Act,  1874,  for 
the  first  time  made  sporting  rights  rateable  as  distinct  from  the  occupa- 
tion of  the  land  ;  and  the  person  who  hires  these  rights  and  becomes 
the  sporting  tenant  is  not  the  occupier  of  the  land  itself  but  of  the 
right  of  sporting  over  it.  This  is  not  the  kind  of  occupation  con- 
tempTated  by  section  211  (i,  ^)  of  the  Public  Health  Act,  1875,  ^^^^^ 
allows  certain  reductions  to  be  made  to  the  occupiers  of  a  particular 
class  of  land  in  the  matter  of  rating. 

Kennedy  J.     I  agree. 

Appeal  cUlowtd, 

Solicitors  for  the  appellant — Church,  Adams,  and  Prior,  for  C.  and 
W.  Trimmer,  Alton. 

Solicitors  for  the  respondents — Cunliffes  and  Davenport,  for  Bailey 
and  White,  Winchester. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

The  provisions  of  the  Public  Health  Acts  fpr  the  differential  rating  of  different 
cUisscs  of  property,  and  the  similar  provisions  of  the  Agricultural  Rates  Act, 
lSg6  (59  &  60  Vict.  c.  16),  and  other  statutes,  give  rise  to  very  difficult 
questions  in  connection  with  the  rating  of  sporting  rights. 

Il  is  10  be  observed  that  the  above  decision  applies  only  where  the  right  of 
spirting  is  severed  from  the  occupation  of  the  land,  and  falls  within  the 
ctperfition  of  either  subsection  (2)  or  subsection  (3)  of  section  6  of  the  Rating 
Acti  1874  (37  &  38  Vict.  c.  54),  so  that  the  right  of  sporting  is  rateable  as  an 
cuiirely  independent  hereditament.  The  most  usual  cases  in  which  sf>orting 
f  iirhts  are  rateable  in  this  way  are  where  the  landlord  lets  the  land  to  one  person 
and  the  sporting  rights  to  another,  and  where  he  retains  the  land  in  bis  own 
hands  and  lets  the  sporting  rights  :  as  to  the  latter  of  these  cases,  see  JCenritk  v. 
CuihJUld  Overseers  (1879)  5  C.  P.  D.  41  ;  49  L.  J.  M.  C.  27  ;  41  L.  T.  624; 
Z%  W.  R.  372  ;  4i|  J.  P.  202. 

A  much  more  difficult  case  is  where  the  sporting  rights  are  severed  from  the 
occupation  of  the  land  and  are  not  let,  but  the  owner  of  the  sporting  rights 
receives  rent  for  the  land,  e.g»y  where  the  landlord  lets  the  land  but  retains  the 
jtpc^riing  rights  in  his  own  hands.  In  this  case  subsection  (i)  of  section  6  of  the 
Rating  Act,  1874,  applies.  That  subsection  provides  that  in  the  case  meniioDed 
the  sporting  right  **  shall  not  be  separately  valued  or  rated,  but  the  gross  and 
rateable  value  of  the  land  shall  be  estimated  as  if  the  said  right  were  not 
severed,"  and  goes  on  to  provide  for  the  deduction  of  the  proportion  of  the  rate 
referable  to  the  sporting  right  from  the  rent  in  certain  cases.     The  natural  view 
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of  these  provisions,  apart  from  any  alteration  effected  by  subsequent  legislation,  1904. 

seems  to   be  that  the  sporting  rights  must  not    be   treated  as  in  any  way  a      ~ IT ^ 

separate  hereditament  from  the  land  over  which  they  exist,  and  that  consequently  ^*^.  Urban 
if  the  land  over  which  they  exist  is  rateable  to  a  differential  rate  on  the  lower  Dwtoct  Oouncil 
fcalc,  the  spotting  rights  will  also  be  virtually  rated  on  the  lower  scale.  As  ^'  Spioer. 
regards  rates  to  which  the  Agricultural  Rates  Act,  1896,  applies  (among  which 
the  poor  rate  is  the  most  impDrtant),  however,  the  Local  Government  Board 
have  expressed  the  opinion  ihat  the  provisions  of  section  6  ( i )  of  the  Rating  Act, 
1874,  above  referred  to,  "must  now  be  read  together  with  section  5  {a)  of  the 
Agricultural  Rates  Act,  1896,  which  requires  that  in  every  valuation  list  the 
value  of  agricultural  land  shall  be  stated  separately  from  that  of  any  building  or 
other  hereditament ; "  and  that  "the  latter  enactment  renders  it  necessary  that 
where,  in  cases  of  the  class  referred  to,  the  rateable  value  of  any  agricultural 
land  would,  under  the  Rating  Act,  1874,  he  increased  by  reason  of  its  being 
estimated  as  if  the  rights  of  sporting  were  not  severed,  the  amount  of  such 
increase  should  now  be  entered  in  the  valuation  list  as  the  rateable  value  of  the 
right  of  soorting  separately  from  the  value  of  the  land  over  which  they  are 
exercised " :  see  **  Decisions  of  the  Local  Government  Board,  1902-3 " 
(Knight  &  Co.)i  p-  i.  The  result,  if  the  Board  are  right,  is  that  sporting  rights 
over  agricultural  land  are,  in  substance,  rateable  on  the  higher  scale,  at  all 
events  to  rates  to  which  the  Agricultural  Rates  Act,  1896,  applies,  in  this  case 
as  well  as  in  the  cases  above  considered.  Even  if  this  is  so  it  does  not  seem 
necessarily  to  follow  that  the  result  is  the  same  as  regards  a  general  district  rate, 
or  a  rate  for  special  expenses  of  a  rural  district  council,  levied  under  the  Public 
Health  Acts.  The  opinion  of  the  Local  Government  Board  is  based  on  the  view 
that  section  5  {a)  of  the  Agricultural  Rates  Act,  1896,  must  be  taken  to  have 
amended  section  6  (i)  of  ihe  Ratii.g  Act,  1874.  But  even  if  this  is  so  as  regards 
rates  to  which  the  Act  of  1896  applies,  it  is  difficult  to  suppose  that  the  amend- 
ment can  have  affectt^d  rates  to  which  that  Act  does  not  apply.  And  it  can 
hardly  he  contended  that  the  Public  Health  Act,  1875,  effected  an  amendment  of 
section  6  (i)  of  the  Rating  Act,  1874,  similar  to  that  which  the  Local  Govern- 
ment Board  think  has  been  effected  by  section  5  (a)  of  the  Agricultural  Rates 
Act,  1896,  particularly  as  the  rating  provisions  of  the  Act  of  1875  were  mere  re- 
enactments  of  previously  existing  provisions. 

Another  case  is  where  the  sportmg  rights  are  not  severed  from  the  occupation 
of  the  land  ;  in  other  words,  where  the  occupier  of  the  land,  whether  he  is  owner 
or  tenant,  himself  enjoys  the  sporting  rights.  In  this  case  the  Rating  Act,  1874, 
does  not  apply  to  the  sporting  rights  at  all.  But,  under  the  general  law,  the 
sporting  rights  are  to  be  taken  into  account  in  valuing  the  land  so  that  the 
rights  are  indirectly  rateable:  /?<f.  v.  IVilltams  (1854)  23  L.  T.  (O.  S.)  76,  and 
see  Keg,  V.  Battle  UniJfi  (1866)  L.  R.  2  Q.  B.  8 ;  36  L.  J.  M.  C.  1  ;  15  L.  T. 
180;  15  W.  R.  57  ;  8  B.  &  S.  12.  In  this  case  it  seems  clear  that,  as  in  theory 
the  sporting  rights  are  not  rateable  as  a  separate  hereditament  in  any  sense,  their 
value  must  for  all  purposes  be  treated  as  part  of  the  value  of  the  land  over  which 
they  exist,  so  that  if  that  land  is  rateable  to  a  differential  rate  on  the  lower  scale, 
the  sporting  rights  are  Wrtually  rateable  on  the  lower  scale.  And  the  Local 
Government  Board  take  this  view  :  see  **  Decisions  of  the  Local  Government 
Board,  1902-3"  (Knight  &  Co.),  p.  140.  The  fact  that  sporting  rights  may 
in  this  case  indubitably  enjoy  the  partial  exception  accorded  to  agricultural  land 
is  not  without  its  bearing  on  the  question  of  the  rating  of  sporting  rights  in  the 
difficult  cases  where  section  6  (i)  of  the  Rating  Act,  1874,  applies. 

Though  the  above  case  proceeded  on  the  assumption  that  on  proceedings  for 
the  recovery  of  general  district  rate  the  justices  can  entertain  an  objection  that 
the  property  rated  has  been  assessed  on  the  wrong  scale,  and  at  least  one  other 
case  has  proceeded  on  a  similar  assumption  {Hampton  Urban  District  Couficil 
V.  SotUhwark  and  Vauxhall  Water  Co.,  1900,  A,  C.  3  ;  69  L.  J.  Q.  B.  72  ; 
^i  L.  T.  547  ;  48  W.  R.  209  ;  64  J.  P.  260),  it  could  be  argued  with  some  force 
that  the  objection  is  matter  for  appeal  against  the  rate  only,  and  is  not  available 
In'  way  of  defence  on  proceedings  for  the  recovery  of  the  rate,  And  even  if  the 
objection  is  available  by  way  of  defence  to  proceedings  for  the  recovery  of  general 
di&trict  rate,  it  does  not  follow  that  a  similsir  objection  would  be  available  by  way 
of  defence  to  proceedings  for  the  recovery  of  the  poor  rate. 
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1904.  CHANCERT    DIVISION. 

~Feb,  12  ~  //»  re  ALLEN  AND  DRISCOLL'S  CONTRACT. 

Streets— Pplvate  stpeet  "wopIui— Chapge  on  ppemlsee— Time  whan 
ohapffe  eommenoes— Sale  of  leaseholds— Outflroln^TB  iinttl  com- 
pletlon— Payment  as  between  vendop  and  puFchasep— PubUe 
Health  Act,  1876  (88  Ae  89  Vict.  o.  66X  ss.  150,  257. 

The  charge  upon  premises  given  by  section  257  of  the  Public  Health 
Act,  iSj ^,  for  expenses  incurred  by  the  local  authority  in  executing 
private  street  works  under  section  \^o  of  the  Act,  first  arises  on  the 
completion  of  the  works  and  not  upon  the  local  authority  entering 
into  an  agreement  with  a  contractor  for  their  execution. 

When,  therefore,  as  betiveen  7'endor  and  purchaser,  outgoings  in 
respect  of  premises  to  which  such  a  charge  attaches  are  payable  by  the 
vendor  up  to  a  gitten  dale  and  by  the  purchaser  after  that  date,  tk 
expenses  are  payable  by  the  purchaser  if  the  works  are  not  completed 
till  after  that  date,  though  at  that  date  an  agreement  for  their 
execution  has  been  entered  into  by  the  local  authority  and  the  works 
are  in  progress. 

This  was  a  vendor  and  purchaser  summons  taken  out  by  the  pur- 
chasers of  certain  leasehold  houses  situate  in  Rusthall  Avenue,  Acton, 
for  the  determination  of  the  question  whether  the  expenses  incurred 
by  the  local  authority  in  making  up  the  roadway  in  front  of  the 
premises  were  to  be  borne  by  the  vendors  or  the  purchasers. 

On  February-  10,  1903,  the  Urban  District  Council  of  Acton,  who 
were  the  local  authority,  served  on  the  vendors  a  notice  under  sec- 
tion 150  of  the  Public  Health  Act,  1875,  to  pave  and  make  up  the 
roadway.  The  vendors  did  not  comply  with  the  notice,  and  accord- 
ingly the  local  authority  undertook  the  works,  and  on  July  7,  1903, 
they  entered  into  an  agreement  \nth  a  contractor  for  their  execution. 

Shortly  after  the  local  authority  entered  into  this  agreement,  an 
order  was  made,  on  July  22,  1903,  in  an  action  of  Allen  v. 
Driscoll,  in  which  the  vendors  were  the  plaintiflFs  and  the  purchasers 
the  defendants,  whereby  it  was  ordered  "  that  the  defendants,  Timothy 
Driscoll  and  Emma,  his  wife,  do  pay  to  the  plaintiffs,  on  or  before 
the  29th  September  next,  the  sum  of  ^^4,440  in  settlement  of  the 
purchase-money  and  interest  due  in  respect  of  eleven  leasehold  houses 
in  the  statement  of  claim  mentioned,  the  plaintiffs  by  their  counsel 
undertaking  to  make  a  good  title  to  the  said  leaseholds,  and  to  assign 
the  same  to  the  defendants  or  as  they  shall  direct,  the  defendants  by 
their  counsel  undertaking  to  accept  the  leasehold  houses  so  assigned 
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in  their  present  condition,  and  the  plaintiffs  are  to  receive  the  rents        ^^Q^ 
and  pay  the  outgoings  in  respect  thereof  up  to  the  said  29th  September  /«  re  Allen  and 
next,  and  these  terms  are  to  be  in  satisfaction  of  all  claims  by  any  of  9"^^^ 
the  parities  in  this  action   and    in   the    action  in  the  King's  Bench 
Division." 

The  whole  of  the  works  were  not  completed  until  after  September  29, 
1903,  the  date  fixed  by  the  order  of  July  22,  1903,  for  the  completion 
of  the  purchase. 

Section  257  of  the  Public  Health  Act,  1875,  provides  as  follows: — 

Where  any  local  authority  have  incurred  expenses  for  the  repayment  whereof 
the  owner  of  the  premises  for  or  in  respect  of  which  the  same  are  incurred  is  made 
liable  under  this  Act  or  by  any  agreement  with  the  local  authority,  such  expenses 
may  be  recovered,  together  with  interest  at  a  rate  not  exceeding  five  pounds  per 
centum  p>er  annum,  from  the  date  of  service  of  a  demand  for  the  same  till  payment 
thereof,  from  any  person  who  is  the  owner  of  such  premises  when  the  works  are 
completed  for  which  such  expenses  have  been  incurred,  and  until  recovery  of  such 
expenses  and  interest  the  same  shall  be  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred  .  .  . 

W.  H.  Cozens  Hardy  for  the  purchasers.  The  notices  under 
section  150  of  the  Public  Health  Act,  1875,  not  having  been  complied 
with,  the  local  authority  became  entitled  to  do  the  work  themselves. 
The  works  were  only  partially  completed  on  September  29,  1903.  The 
local  authority  became  liable  on  July  7,  1903,  the  date  when  they 
entered  into  the  agreement  with  the  contractor  for  the  execution  of 
the  works,  and  the  expenses  thereupon  became  a  charge  on  the 
premises  under  section  257  of  the  Act  as  from  that  date,  which  the 
vendors  are  bound  to  satisfy :  Tottenham  Local  Board  v.  Rozvell  (1880) 
15  Ch.  D.  378;  50  L.  J.  Ch.  99;  West  Ham  Corporation  v.  Grant 
(1888)  40  Ch.  D,  331 ;  58  L.  J.  Ch.  121 ;  In  re  Betteswortk  and  Richer 
(1888)  37  Ch.  D.  535;  57  L.  J.  Ch.  749. 

The  charge  comes  into  existence  independently  of  its  being  capable 
of  being  recovered  by  the  personal  remedy,  and  at  an  earlier  date. 
It  arose  either  at  the  date  of  the  contract  with  the  contractor  or  at  the 
date  when  some  money  became  payable  under  the  contract  Stock 
V.  Meakin,  1900,  i  Ch.  683;  69  L.  J.  Ch.  401,  and  Surtees  v.  Wood- 
house,  1903,  I  K.  B.  396;  I  L.  G.  R.  227;  72  L.  J.  K.  B.  302,  do  not 
apply,  as  in  both  cases  the  works  had  been  completed  before  the  date 
which  was  material  as  between  vendor  and  purchaser. 

Norton,  K,C.,  and  Ashton  Cross  for  the  vendors.  The  expenses 
became  a  charge  only  on  the  completion  of  the  works,  and  as  the 
same  were  not  completed  until  after  September  29,  1903,  they  must 
be  borne  by  the  purchaser.  Stock  v.  Meakin,  supra,  is  precisely  in 
point     See  also  In  re  Waterhouse's  Contract  (1900)  44  Sol.  Jour.  645. 
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*^*^  [Byrne  J.  referred  to  Newcastle-upon-Tyne  Corporation  v.  Houseman 
in  re  kllm  mi  (1698)  65  J,  P.  85.]  The  expenses  cannot  be  recovered  before  service 
fl^^rtiiL  ^^  ^^^  notice  of  apportionment,    and    until    completion  there  is  no 

Lfiarge. 

W.  H.  Couns  Hardy  in  reply.  The  personal  remedy  against  the 
owner  comes  into  operation  after  the  completion,  but  the  charge  at 
an  earlier  date :  see  the  observations  of  Brett  L.J.  in  Tottenham  Local 
Board  V.  Rowell,  15  Ch.  D.,  at  p.  393.  In  that  case  the  decision  was 
upon  an  earlier  Act,  but  the  words  were  similar. 

Byrne  J.  In  this  case  a  vendor  and  purchaser  summons  has  been 
taken  out  for  the  determination  really  of  a  question  which  resolves 
itself  into  this, — whether  or  not  the  expenses  referred  to  in  section  257 
of  the  Pyblic  Health  Act,  1875,  ^^^  ^  charge  upon  the  premises  prior 
to  the  completion  of  the  works  in  respect  of  which  notice  has  been 
given,  I  think  Mr.  Cozens  Hardy  has  shown  that  this  precise  point 
has  never  been  directly  decided — that  is  to  say,  that  there  is  no 
authririty  in  which  it  has  in  terms  been  held  that  the  period  may  not 
be  an  earlier  date  than  the  completion  of  the  works. 

I  will  first  state  how  the  question  arises.  [His  Lordship  stated  the 
facts  and  continued : — ]  Now  the  crucial  date  is  the  date  fixed  for 
completion  of  the  purchase.  The  question  is  whether  the  expenses 
were  incurred  within  the  meaning  of  section  257  before  the  date  fixed 
for  that  completion.  So  the  case  does  resolve  itself  into  the  simple 
question  of  the  meaning  of  the  section. 

In  TotienJiam  Local  Board  v.  Rowell  (1880)  15  Ch.  D.  378,  at 
]-i.  392  ;  50  L.  J.  Ch.  99,  Brett  L.J.  refers  to  the  section  in  these  terms: 
"  The  condition  upon  which  the  charge  is  made  to  arise  is 
nothing  but  this,  'Where  the  local  board  have  incurred  expenses  for 
the  repayment  whereof  the  owner  is  made  liable.'  Directly,  therefore, 
the  local  board  have  incurred  such  expenses,  the  section  must  be 
read  as  if  immediately  after  that  there  came  these  words,  *  Such 
expenses  shall  be  a  charge  on  the  premises ' — therefore  directly 
from  the  moment  the  expenses  which  are  named  in  that  section  have 
been  Incurred,  such  expenses  are  a  charge  on  the  premises,  that  is, 
the  charge  is  imposed  then  and  there  by  the  statute."  Then  a  httle 
further  on  he  adds :  "  Therefore  it  seems  to  me  that  upon  the  reading 
uf  that  section  this  is  a  charge  the  moment  the  expenses  are  incurred, 
and  it  is  a  charge  which  exists,  although  other  remedies  exist  at  the 
same  moment  that  that  commences,  or  other  remedies  may  by  different 
processes  be  made  to  arise  either  as  against  the  owner,  who  is  in  the 
first  place  the  person  liable,  or  as  against  other  persons."  That  leaves 
the  question  still  open  as  to  whether  or  not  the  date  of  comi^etioo 
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is  the  actual  time  when  the  charge  first  arises,  or  whether  the  expenses        tOO^ 

may  be  said  to  have  been  incurred  within  the  meaning  of  the  section  /»  «  Allen  and 

before  the  date   of  such  completion.     In  the    case  of   West  Ham  ^^^tl 

Corporation  v.  Grant  (1888)  40  Ch.  D.  331 ;  58  L.  J.  Ch.  121,  Kay  J. 

had,  it  is  true,  to  deal  with  a  different  Act,  and  the  question  there 

was  not  the  same  as  arises  in  the  present  case.     But  in  dealing  with 

section  257  he  says :  "  I  need  not  pause  to  say  what '  expenses  incurred  * 

may  possibly  mean,  or  whether  the  term  implies  actual  payment  of 

the  expenses  or  not,  because,  at  the  least,  it  means  money  which  the 

authority  may  have  paid  or  become  liable  to  pay.  I  do  not  mean  to  give 

that  as  a  definition,  but  it  must  mean  that  at  the  least."     It  is  obvious 

that  the  learned  judge  did  not  there  determine  the  question  whether 

the  period  when  the  expenses  were  considered  to  have  been  incurred 

was  the  date  of  completion    or    some    earlier   date.     Then  in  In  re 

Bettesworth   and   Richer   (1888)    37   Ch.  D.  535;    57  L.  J.  Ch.  749, 

Xorth  J.,  after  referring  to  the  case  of  Reg,  v.  Swindon  New  Town 

Local  Board  (1879)  4  Q.  B.  D.  305,  307 ;  48  L.  J.  M.  C.  119,  and  to 

what  was  there  said  by  Cockbum  C.J.,  says :  "  Therefore  it  comes 

to  this,  that  the  expenses  are  charged  from  the  time  of  the  completion 

of  the  work.     That   seems    to   me    the  construction  of  the  section. 

And  in  that  view  I  am  fortified  by  the   opinion  of   the   judges  who 

decided  the  case  of  Tottenham  Local  Board  v.  Rowell  {supra),  when 

they  had  that  case  before  them  on  the  construction  of  a  section  in  an 

earlier  Act,  which  does  not  appear  in  this  respect  distinguishable  from 

the  Public  Health  Act,  1875.     It  is  quite  true  that  the  owner  cannot 

be  compelled  to  pay  till  the  total  costs  have  been  made  out  and 

apportioned  between  the  owners,  and  notice  has  been  served,  and  he 

has  had  three  months  to  dispute  the  apportionment,  and  at  the  end  of 

the  three  months  he  has  had  written  demand  served  upon  him.     The 

Act  says  payment  may  be  recovered  from  the  person  who  is  owner 

at  the  time  when  the  works  were  completed,  and  he  is  the  person 

charged  under  the  Act"     And  further  on  in  the  same  judgment  the 

learned  judge  says :  "  It  seems  to  me  that  the  expenses  were  a  charge 

which  came  into  existence,  at  all  events,  as  early  as  the  26th  of  June, 

1886,"  that  being  the  vital  date  in  the  particular  case  before  him. 

But  he  leaves  it  open  to  argument  whether  it  may  come  into  existence 

at  an  earlier  period. 

I  come  now  to  the  later  cases  in  which  the  matter  has  been  dealt  with, 
but  here  again,  the  question  did  not  arise  as  it  does  here.  In  Stock  v. 
Meakin,  1900,  i  Ch.  683;  69  L.  J.  Ch.  401,  which  was  a  case  between 
vendor  and  purchaser,  the  headnote  to  the  report  in  the  Law  Reports  is 
as  follows : — "  The  amount  of  the  apportioned  expenses  of  private  street 
works  executed  by  a  local  authorit}'  under  the  Private  Street  Works 
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Act,  1892,  becomes  a  charge  on  the  premises  in  respect  of  which  they 
In  re  Allen  and  are  apportioned  as  from  the  date  of  the  completion  of  the  works,  and 
J**^^  not  merely  as  from  the  date  of  the  final  apportionment.     If,  there- 

fore, the  premises  are  sold  by  the  owner  free  from  encumbrances  after 
the  completion  of  the  works,  but  before  the  date  of  the  final  apportion- 
ment, the  vendor  must  indemnify  the  purchaser  against  the  sum  finally 
apportioned  in  respect  of  the  premises."     Here  again  it  is  quite  true 
that  it  was  not  necessar}^  to  decide  as  against  an  earlier  date  that  the 
date  for  completion  of  the  work  was  the  date  from  which  the  charge 
took  effect     But  notwithstanding  that,  I  cannot  doubt  but  that  the 
Coiut  determined  that  it  was  the  date,  and  I  do  not  see  that  I  ought  to 
put     another     interpretation     on     the     words,     because     Vaughan 
Williams  LJ..  in  delivering  the  judgment  of  the  Court  of  Appeal, 
said:  "The  charge  under  the  Public  Health  Act,   1875,  however,  is 
a  charge  which  can  only  arise  on  the  failure  of  the  owner  of  the  land 
to  comply  with  the  notice  of  the  urban  authority,  and  the  execution 
by  the  urban  authority  of  the  works  by  reason  of  that  default  of  the 
landowner,  and  is,  moreover,  a  charge  taking  effect  from  the  date  of 
the  completion  of  the  works."     Then  after  referring  to  the  case  of 
In  re  Bettesworih    and    Richer   (supra),    he  adds :  "  It  was  held  in 
In  re  Bettesworih  and  Richer  {supra)  that  the  expenses  become  a 
charge  upon  the  completion  of  the  works  " — not  putting  in  any  quali- 
fying words  like  "  at  least  "  or  anything  of  the  kind.     Speaking  of  the 
last-mentioned     case,    he    says :    "  This   decision    turned    entirely   on 
the  words  of  sections    150  and     257    (of  the   Public   Health    Act), 
which    plainly    gave    a    charge   so    soon    as    the    works    had    been 
completed  and  the  expenses  incurred  by  the  local  authority  on  the 
failure  of   the   owner  of  the  land   to   execute  the  works   in  com- 
pliance with  a  notice  served   in  pursuance  of  the  poweis  given  by 
section  150." 

Again,  in  Surtees  v.  Woodhouse,  1903,  i  K.  B.  396;  i  L.  G.  R.  227; 
72  L.  J.  K.  B.  302,  which  was  the  last  case  referred  to  in  argument, 
I  take  one  of  the  judgments  of  the  Court  of  Appeal.  I  agree  that 
here,  again,  the  question  was  not  the  question  that  I  have  to  deter- 
mine. Speaking  of  Stock  v.  Meakin  {supra),  Stirling  L.J.,  in  the 
course  of  his  considered  judgment,  says :  "  The  nature  of  the  outgoing 
in  question  was  considered  by  the  Court  of  Appeal  in  the  case  of 
Stock  V.  Meakin  {supra),  and  it  was  held  that  the  amount  of  the 
expenses  incurred  under  the  Private  Street  Works  Act,  1892,  becomes 
a  charge  on  the  premises  on  which  they  are  apportioned  as  from  the 
date  of  the  completion  of  the  works,  and  not  from  the  date  of  the  final 
apportionment  It  was  not  expressly  decided  in  that  case  whether  or 
not  the  amount  is  '  charged  on  the  owner  in  respect  of  the  premises ' 
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as  from  the  same  date."     I  do  not  think  there  are  any  other  passages        t90^ 
in  that  judgment  which  I  need  read.  /»  re  Allen  and 

In  the  result  it  appears  to  me  that  the  construction  I  ought  to  put  Pj^^J^if 
upon  section  257  is  that  the  expenses  inciured  by  the  local  authoritv^ 
under  that  section  first  become  a  charge  upon  the  premises  on  the 
completion  of  the  works.     T  think  that  meets  the  present  case. 

Solicitor  for  the  purchasers — T.  Blanco  White. 
Solicitors  for  the  vendor — Taylor,  VVillcocks,  and  Lemon. 
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Difib  Court  of  Juatlcc* 

^^^  CHAKCERT    DIVISION. 

^^^  3. 4,  5>  ^         COLWELL  v.  ST.  PANCRAS  BOROUGH  COUNCIL. 

NulBanoe—Vlbpatlon—Nolae— Injury  to  Fabric— Eleetpie  gmmmJOjkg 
■tatloii  —  DuBt  destpuetop  —  Tempopapy  nulsaiuse  —  Injunottan  — 
Suspension. 

A  local  authority  in  London^  under  a  Provisional  Order  containing 
a  clause  that  the  undertakers  should  not  be  exonerated  from  any 
action  for  nuisance^  began  in  1903  to  use  new  electric  generating 
machinery  in  addition  to  plant  which  had  been  in  use  since  1894. 
The  owners  and  occupiers  of  dwelling-houses  and  shops  near  the 
works  complained  of  nuisance  by  noise  and  vibration  arising  from 
the  works  and  smell  and  dust  from  a  dust  destructor  in  an  adjoining 
yard,  and  after  receiving  a  letter  from  the  defendants  stating  that  the 
works  were  not  completed,  but  that  when  they  were  there  would  be  no 
cause  of  complaint^  commenced  proceedings. 

Held,  that  the  works  of  the  defendants  by  vibration  and  othenmu 
had  caused  a  nuisance  in  law  materially  interfering  with  the  comfort 
of  the  plaintiffs  so  as  to  justify  their  action,  and  that  the  drfendanti^ 
although  a  public  authority,  were  not  entitled  to  carry  on  the  works 
at  all  unless  or  until  they  could  do  so  ftnthout  occasioning  a 
nuisance  to  the  neighbouring  owners  of  property, 

Broder  v,  Saillard  (1876)  2  Ch.  D.  692  ;  45  L.  J.  Ch.  414,  and 
Bamford  v,  Turnley  (1862)  3  B.  &  S.  62  ;  31  L.  J.  Q.  B.  286, 
applied. 

Harrison  v.  Southwark  and  Vauxhall  Water  Co.,  1891,  2  Ch.  409;  \ 
60  L.  J.  Ch.  630,  distinguislied.  \ 

The  operation  of  the  injunction  granted  was  suspended  for  six  ' 
months  on  terms,  j 

This  was  a  witness  action,  in  which  the  plaintiffs  were  the  lessees 
and  occupiers  of  the  houses  Nos.  108  to  116  (even  numbers),  Great 
College  Street,  St  Pancras,  in  the  county  of  London,  carrying  on  the 
businesses  of  builder,  butcher,  hairdresser,  dressmaker^  and  clothiers 
respectively,  beneath  the  residential  portion  of  the  premises.  The 
unexpired  terms  of  the  leases  varied  in  length,  and  a  sixth  plaintiff, 
named  Stone,  was  joined  as  having  reserved  the  last  few  days  of  the 
lease  which  he  enjoyed  on  granting  a  sub-lease  of  one  of  the  houses. 
The  defendants,  the  St.  Pancras  Borough  Council,  had  purchased  the 
freehold  interest  in  all  the  premises.  The  houses  were  three  storej'S 
in  height,  and  had  been  built  many  years. 

Upon  ground  distant  from  fifty  feet  to  a  hundred  feet  from  the 
houses  the  defendants  had  an  electric  generating  station,  the  older 
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part  of  which  was  built  in  1894,  since  which  date  they  had  supplied        WMh 
electricity  to  a  large  number  of  houses  and  a  great  length  of  streets.  odweU  v. 
In  1902  the  defendants  contemplated  the  erection  of  new  works  and  St.  Paims 
the  increase  of  their  electrical  plant  and  machinery,  and  in  May,  1902,  ^***'"^ 
the  plaintiffs  and  some  of  their  neighbours  addressed  the  following 
letter  to  the  defendants : — 

"  We  the  undersigned  owners,  leaseholders  and  occupiers  of  premises 
in  Great  College  Street,  adjoining  your  King's  Road  electrical  works, 
beg  to  call  your  attention  to  the  very  great  nuisance  arising  from  the 
vibration  and  noises  of  the  electrical  machinery,  which  is  very  detri- 
mental to  the  health  of  the  occupiers,  and  also  causes  serious  damage 
to  the  said  properties.  Hearing  that  you  intend  to  extend  the  works, 
and  to  lay  down  more  plant  with  powerful  machinery  much  nearer 
the  said  properties,  we  must  protest  against  any  increase  of  work  or 
works  likely  to  add  to  the  aforesaid  nuisance  and  shall  be  comDelled 
to  take  such  action  to  protect  ourselves  in  the  matter  as  may  become 
necessary." 

The  defendants,  however,  having  obtained  a  Provisional  Order 
under  the  Electric  Lighting  Acts,  1882  and  1888,  which  contained  a 
clause  to  the  effect  that  nothing  in  the  Order  should  exonerate  them 
as  undertakers  from  any  action  or  proceedings  for  nuisance  in  the 
event  of  any  nuisance  being  caused  or  permitted  by  them,  merely 
acknowledged  this  letter,  and  proceeded  with  their  works,  which, 
including  two  engines  of  750-horse  power  each,  were  completed  in 
May,  1903.  The  plaintiffs,  having  complained  of  the  annoyance  caused 
by  the  old  works,  endured  what  they  alleged  to  be  an  increased 
nuisance  until  August,  1903,  when  they  again  complained  that  it  was 
increasing.  The  defendants'  resident  engineer  thereupon  wrote  as 
follows  on  August  19  : — 

"  I  much  regret  to  hear  that  the  vibration  from  the  above  station 
is  causing  you  any  inconvenience.  I  may  say  that  I  have  just  started 
up  some  new  machinery  that  should  give  no  vibration  and  am 
endeavouring  as  far  as  possible  to  keep  this  running  and  obviate  any 
cause  there  may  be  for  complaint." 

The  alleged  nuisance  was  not  abated  in  spite  of  repeated  assurances 
of  intended  improvement  by  the  defendants,  who  by  their  town  clerk 
wrote  on  November  23,  1903,  that  the  works  "  are  not  completed  but 
are  still  in  the  contractors'  hands,  and  until  certain- additional  portions 
of  some  of  the  engines  now  at  work  there  have  been  supplied,  the 
installation  works  must  be  regarded  as  still  in  progress.  These  addi- 
tional portions  of  machinery  cannot  be  supplied  before  the  end  of  the 
year,  but  your  clients  will  find  when  the  engines  are  completed  that 
they  will  not  have  cause  of  complaint."    The  plaintiffs  thereupon 
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^^^^        instituted  this  action  for  an  injunction  to  restrain  the  defendants  from 

Colwellz^.         causing  nuisance  to  the  plaintiffs  and  damaging  the  value  of  their 

Bo' ^htan  1  "^^^"^^^^s  ^^  ^^^  houses  by  vibration  and  noise  from  the  electric  genera- 

'  ting  station,  and  by  dust  and  noisome  or  offensive  fumes  and  smells 

from  their  buildings  and  works  used  in  connection  with  refuse,  and 

also  from  interfering  with  the  use  and  enjoyment  of  the  houses  above 

menticmed  by  such  vibration,  noise,  and  dust,  and  by  noisome  fumes 

or  smells. 

It  appeared  from  the  evidence  that  the  alleged  nuisance  from  smell 
and  dust  arose  from  a  yard  and  building  on  the  further  side  of  the 
generating  station  from  the  plaintiflFs'  houses,  in  which  respectively  the 
defendants  collected  and  destroyed  refuse  and  its  products.  Special 
complaint  was  made  of  the  smell  and  dust  alleged  to  come  from  the 
hot  clinkers  from  the  destructor  furnaces  deposited  in  the  yard  and 
cooled  with  water  from  a  hose.  During  the  hearing  of  the  trial,  how- 
ever, the  defendants  promised  to  the  satisfaction  of  the  plaintiffs  to 
remedy  this  source  of  complaint. 

With  regard  to  the  nuisance  from  the  electric  generating  station, 
evidence  was  given  by  the  inmates  of  the  plaintiffs'  houses  of  constant 
shaking  of  articles  like  ornaments  on  a  piano,  knobs  on  a  bedstead, 
clothing  and  curtains,  and  a  door,  between  the  hours  of  6  a,m.  and  mid- 
night (most  of  the  defendants'  engines  having  ceased  to  be  run 
throughout  the  night  a  few  weeks  before  the  action  was  commenced). 
Evidence  was  also  given  of  throbbing,  screaming,  and  grinding  noises 
attributable  to  the  machinery.  Several  of  the  inmates  of  the  houses 
had  suffered  in  health  from  the  nuisance,  chiefly  from  the  vibration, 
which  prevented  sleep  and  caused  nervous  trouble. 

The  defence  was  that  the  plaintiffs  had  made  no  complaint  of  the 
works,  which  had  existed  in  operation  since  1894,  and  that  the  com- 
plaints now  made  against  the  works  as  a  whole  were  exaggerated, 
and  that  the  new  engines  were  at  present  defective  in  balance,  but  in 
some  weeks'  time  would  be  found  to  work  smoothly.  Professor  Dalby, 
Professor  of  Mechanical  Engineering  and  Applied  Mathematics  at  the 
Finsbury  Technical  College,  exhibited  a  model  of  a  three-crank 
engine,  and  deposed  that  by  balancing  the  machinery  a  perfect  cure 
for  vibration  was  possible. 

Hughes i  K.C.y  aaid  E.  Beaumont  for  the  plaintiffa  The  nuisance 
to  the  plaintiffs  was,  and  continues  to  be,  such  as  to  call  for  an  injunc- 
tion and  damages.  The  fact  that  the  locality  where  these  operations 
are  carried  on  is  one  generally  employed  for  such  purposes  will  not 
exempt  the  defendants  from  liability  for  damages  in  respect  of  injury 
to  neighbouring  property :  St,  Helens  Smelting  Co,  v.  Tipping  (1865) 
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11  H.  L.  C.  642  ;  35  L.  J.  Q.  B.  66 ;  and  the  right  to  commit  an  annoy-         t90^ 
ance  cannot  be  supported  by  user  unless  during  the  period  of  user  (jolwell  v. 
the  noise  or  vibration  has  amounted  to  an  actionable  nuisance :  Sturges  St.  Pajja** 
V.  Bridgman  (1879)  1 1  Ch.  D.  852  ;  48  L.  J.  Ch.  785.  *'""*^  °"^ 

Bous-field,  K,C.y  and  Younger,  K.C.  (Marten  with  them),  for  the 
defendants.  As  a  local  authority  engaged  in  the  discharge  of  a 
statutory  duty,  the  defendants  have  been  obliged  to  erect  this 
machinery,  and  if  in  so  doing  they  happen  to  have  erected  something 
which  is  temporarily  a  nuisance,  but  can  be  remedied  in  a  few  weeks, 
they  will  not  be  liable  to  an  action  for  damages :  Sutton  v.  Clarke 
(181 5)  6  Taunt  29.  In  their  selection  and  erection  of  the 
machinery  the  defendants  used  every  care;  they  chose  engines 
of  a  kind  which  in  other  places  have  proved  unobjection- 
able; and  the  absolute  balancing  of  them,  which  is  in 
itself  quite  a  recent  discovery,  is  a  question  of  a  very  short 
time,  although  here  there  has  appeared  an  unexpected  local  con- 
dition in  the  vicinity  of  the  River  Fleet  or  some  other  quality  of  the 
soil  which  baffled  the  defendants  at  first.  Even  when  the  engines  in 
operation  were  such  that  a  penny  could  be  balanced  on  them,  the 
defendants  admit  that  they  did  cause  some  vibration  prior  to  January  8 
{a  month  before  the  trial),  but  there  has  been  no  complaint  since 
except  as  to  one  room.  The  defendants  have  used  all  reasonable 
care,  and,  if  an  injunction  is  to  be  granted,  are  entitled  to  have  that 
injunction  suspended  for  a  few  months,  as  was  done  in  Shelf er  v. 
City  of  London  Electric  Lighting  Co.,  1895,  2  Ch.  388;  64  L.  J.  Ch. 
736.  But  tlie  plaintiffs  here  are  not  entitled  to  an  injunction,  because, 
if  people  live  in  a  town,  they  must  submit  to  the  consequences  of 
operations  of  trade  which  are  for  the  benefit  of  the  inhabitants  and 
the  public  at  large :  per  I,ord  Westbury  in  St,  Helens  Smelting  Co,  v. 
Tipping  (ubi  sup,). 

Hughes,  K.C,  in  reply.  This  is  not  a  temporary  nuisance,  nor  a 
nuisance  confined  to  the  construction  or  execution  of  the  defendants' 
works,  but  a  nuisance  which  cannot  be  justified  as  a  common  and 
ordinary  user  of  the  land :  Bam  ford  v.  Turnley  (1862)  3  B.  &  S.  62, 
83;  31  L.  J.  Q.  B.  286.  The  defendants  are  not  protected  by  being  a 
local  authority;  but  for  this  purpose  are  in  the  same  position  as  a 
commercial  corporation.  In  Shelf  er  v.  City  of  London  Electric 
Lighting  Co.,  1895,  i  Ch.  287;  64  L.  J.  Ch.  216,  Lord  Halsbury  C, 
in  the  Court  of  Appeal,  swept  away  the  contention  that  the  nuisance 
was  authorised,  and  even  imposed  on  the  undertakers  as  a  duty  by 
the  Provisional  Order  which  the  defendaints  there  also  had  obtained  : 
see  Jordeson  v.  Sutton,  Southcoates,  and  Dry  pool  Gas  Co.,  1899, 
2Ch.2i7;68L.  J.  Ch.  457. 
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^^Q^  The  plaintiffs  are  entitled  to  an  injuncticm  restraining  the  defendants 

Golwell  V.         from  so  using  their  generating  station  as  to  cause  a  nuisance  to  the 
Bo  ^°r^     1  oc^^P^^ts  of  the  houses  or  so  as  to  injure  the  fabric  therecrf. 

Joyce  J.     This  action  was  instituted  on  the  30th  of  November, 
1903,  and  it  was  virtually  admitted  before  me — ^for  in  truth  it  could  not 
be  denied — that  by  reason  of  the  vibration  caused  by  the  defendants' 
works  at  various  times  and  from  time  to  time  between  the  months  of 
May  and  December  in  that  year,  the  plaintiffs  had  a  right  to  complain 
of  the  annoyance  to  which  they  had  been  subjected,  or  rather  a  right 
to  complain  unless  it  was  merely  a  temporary  annoyance ;  and  that  it 
was  such  an  annoyance  as  that  if  continued  the  defendants  could  not 
deny  the  nuisance  in  law.     That,  as  I  say,  was  virtually  admitted,  but, 
at  all  events,  if  necessary  I  decide  on  the  facts  that  that  is  so.    In 
other  words,  it  appears  to  me  that  by  the  vibration  caused  by  the 
defendants'  works  and  machinery  so  much  annoyance  has  been  occa- 
sioned to  the  plaintiffs  as  to  justify  the  action,  unless  the  defendants 
can  show  that  they  are  excused  by  reason  of  its  being,  as  they  allege, 
a  temporary  nuisance,  or  by  reason  of  something  in  the  nature  of  the 
annoyances  bringing  them  within  the  class  of  such  annoyances  as  are 
referred  to  in  the  judgment  of  Lord  Justice  (then  Mr.  Justice)  Vaughan 
Williams,  in  the  case  of  Harrison  v.  Souihwark  and  Vauxhall  Water 
Co.y  1 89 1,  2  Ch.  409;  60  L.  J.  Ch.  630.     I  am  of  opinion  that  the 
amount  of  the  annoyance  caused  has  occasioned  material  interference 
with  the  comfort  of  the  plaintiffs.     As  Sir  George  Jessel  M.R.  said  in 
Broder  v.  Saillard  (1876)  2  Ch.  D.  692,  701  ;  45  L.  J.  Ch.  414 :  "  The 
law  is  this,  that  a  man  is  entitled  to  the  comfortable  enjoyment  of  his 
dwelling-house.     If  his  neighbour  makes  such  a  noise  " — and  of  course 
if  he  causes  such  vibration — "  as  to  interfere  with  the  ordinary  use 
and  enjoyment  of  his  dwelling-house,  so  as  to  cause  serious  annoyance 
and  disturbance,  the  occupier  of  the  dwelling-house  is  entitled  to  be 
protected  from  it."     I  am  of  opinion  that  there  has  been  such  annoy- 
ance in  this  case. 

But  it  was  suggested,  rather  mildly  I  think,  that  the  defendants  were 
entitled  to  be  excused  by  reason  of  the  passage  I  have  referred  to  in 
the  judgment  of  Lord  Justice  Vaughan  Williams.  Were  the  annoy- 
ances occasioned  within  the  principle  of  that  statement  of  the  law? 
In  my  opinion  they  were  not  The  principle  is  stated,  and  no  doubt 
correctly  worked  out  and  stated,  by  Lord  Justice  Bramwell  in  Bamford 
v.  Turnley  (1862)  3  B.  &  S.  62 ;  31  L.  J.  Q.  B.  286,  and 
the  same  judgment  deals  satisfactorily,  to  my  mind,  with  the  question 
whether  a  defendant  is  entitled  to  be  excused  on  the  mere  ground  that 
the  annoyance  which  he  occasions  is  temporary.     In  this  particular 
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case  the  annoyance  caused  has  not  been  a  mere  temporary  and  occa-  __J???L__ 
sional  personal  interference,  but  in  my  opinion  is  such  as  is  calculated  Colwell  v. 
to  work  material  injury  to  the  property  of  the  plaintiffs,  and  beyond  |^"^hQj,m^-| 
all  question,  if  that  be  a  ground  of  action  (which  I  do  not  think  it  is), 
most  seriously  to  depreciate  the  value  of  the  plaintiffs'  property. 

I  am  not  aware  that  it  has  ever  been  suggested  that  nuisance  by 
vibration,  actual  physical  shaking  of  the  plaintiff's  house  or  property, 
is  within  the  principle  referred  to  by  Lord  Justice  Vaughan  Williams, 
and  dealt  with  by  Lord  Justice  Bramwell.  In  this  particular  case  there 
is  a  clause  in  the  Order  which  authorises  the  works  which  says : 
"  Nothing  in  this  Order  shall  exonerate  the  undertakers  from  any  indict- 
ment action  or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  occasioned  by  them."  What  it  really  comes  to  is  this  : 
that,  notwithstanding  that  Order,  it  is  suggested  that  for  months,  it 
may  be  for  years,  after  the  first  erection  or  construction  of  the  works 
the  defendants  axe  entitled  to  make  the  neighbourhood  uninhabitable, 
or  to  cause  serious  nuisance  to  the  neighbours  until  such  time  has 
arrived  when  they  have  contrived  or  managed  in  some  way  or  other 
to  carr}-  on  their  works  without  creating  a  nuisance.  What  is  to 
happen  in  such  a  case,  or  in  this  case,  if  they  never  succeed  in  doing 
that,  no  one  has  told  me ;  but,  however,  that  proposition  or  sugges- 
tion was  not  laid  down  very  positively,  and  it  is  to  me  entirely  novel 
and  strange,  and  one  to  which  I  certainly  for  one  am  quite  unable  to 
accede.  I  would  rather  say  that  after  the  construction  of  their  works, 
if  not  before,  the  owners  of  those  works,  particularly  under  an  Order 
such  as  this,  are  not  entitled  to  carry  them  on  at  all  unless  or  until 
they  can  do  so  without  occasioning  a  nuisance  to  the  neighbouring 
owners  of  property. 

As  to  the  old  machinery,  it  appears  it  is  not  stopped  altogether,  but 
runs  occasionally  during  the  night.  At  all  events,  it  has  not  been 
going  long  enough  for  the  defendants  to  acquire  a  right  as  against 
any  of  these  plaintiffs  to  work  that  machinery  so  as  to  occasion  a 
nuisance,  although  it  is  quite  clear  they  would  not  have  been  able  to 
get  an  injimction  on  an  interlocutory  application ;  but  at  the  hearing 
delay  is  nothing  except  for  this,  unless  it  be  long  enough — twenty  years 
or  something  of  that  kind — ^to  create  a  right  in  the  defendants. 

I  think  that  there  must  be  an  injunction,  not  distinguishing  in  any 
way  between  the  old  machinery  and  the  new.  The  injunction  will  be  to 
restrain  the  defendants  from  carrying  on  these  works  in  such  a  way 
as  to  cause  by  vibration,  noise  or  otherwise,  a  nuisance  or  injury  to 
the  plaintiffs  during  the  plaintiffs'  leases,  and  there  must  be  an  inquiry 
as  to  damages. 

The  case  as  to  nuisance  from  the  cinders  from  the  furnaces  was 
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^^^^        settled  in  the  course  of  the  hearing,  the  defendants  having  promised 

Oolwellz'.         to  remedy  that     With  regard  to  any  possible  annoyance  from  the 

St.  Pancras        destructor,  I  will  only  sav  that  this  order  will  be  without  prejudice  to 
Borough  Oouncil.  J        r  .  ,    ,       ,        i.       w      ,^ 

any  question  of  annoyance  or  nuisance  caused  thereby  after  March  31 

next. 

Younger y  K,C.  There  is  no  evidence  to  show  that  one  erf  the 
plaintiffs,  Stone,  landlord  of  one  of  the  occupiers,  with  a  three  days' 
interest  at  the  expiration  of  an  existing  lease  of  about  40  years,  can 
maintain  this  action.  In  Shelf er  v.  City  of  London  Electric  Lighting 
Co.y  1895,  I  Ch.  287,  312;  64  L.  J.  Ch.  216,  the  reversioners  and  the 
tenants  were  dealt  with  separately.  The  defendants  are  a  public 
body,  and  have  to  protect  the  public  purse. 

Hughes t  K.C,  Stone  pays  the  ground-rent  under  his  original  lease, 
and  he  may  have  to  re-enter  if  the  tenant  fails  to  pay  the  house  rent. 
I  ask  for  an  injunction  on  behalf  of  Stone  in  respect  of  vibration  only. 

Joyce  J.  Then  I  find  as  a  fact  that  this  is  calculated  to  injure  the 
reversion,  and  to  cause  an  injury  to  the  fabric.  But  I  am  willing  to 
suspend  the  operation  of  the  injunction  for  a  period  of  six  months, 
the  defendants  undertaking  to  shut  down  the  engines  after  May  i  next 
from  II  p.m.  to  7  a.m. 

Injunction  granted^  with  an  inquiry  as  to  damages; 
but  operation  of  injunction  suspended  for  six 
months  on  terms. 

Solicitors  for  the  plaintiffs — Beaumont  and  Son. 
Solicitors  for  the  defendafifs — Cunliffes  and  Davenport. 
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Supreme  Court  of  3uMcature- 
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HARROGATE  CORPORATION   u.    DICKINSON.  >«• 

gye-law—BnlldlngB— Loo!  Aet-Depocdt  of  plans— Plana  otUll  and 
void  If  "vropk  not  oonunenced  within  three  yeaps— Repeal  of  bye- 
]a^«  subjeot  to  savlnflr  for  ixropk  oommenoed  op  of  ixrhloh  plana 
have  been  approved— Plan  fbp  oevepal  houoea  held  null  and 
void  as  to  houoea  not  oonunenoed  within  thpee  yeaps— Happo^rate 
Coppopatlon  Act,  1888  (66  db  57  Vlot.  o.  oolz.X  a.  27. 

HTt^re  the  bye-laws  of  an  urban  authority  require  every  person 
intending  to  erect  a  new  building  to  deposit  plans  of  every  floor 
of  the  buildings  a  plan  comprising  a  number  of  proposed  houses 
constitutes  a  separate  and  independent  plan  of  each  house  for  the 
purposes  of  a  provision  in  a  local  Act  enacting  that  the  deposit  of 
a  plan  of  any  building  shall  be  null  and  void  if  the  work  specified 
in  such  plan  is  not  commenced  within  a  certain  period. 

Consequently^  after  the  expiry  of  the  period  named  in  the  Act, 
the  deposit  of  the  plan,  as  regards  iumses  not  already  commenced, 
becomes  ineffective^  and  a  fresh  deposit  is  required  before  the  erection 
of  such  houses ;  and,  if  new  bye-laws  are  made  rescinding  the 
previous  bye-laws  sttbject  to  a  saving  for  work  already  commenced,  or 
of  which  plans  have  been  approved,  such  houses  must  be  erected  in 
accordance  with  the  new  bye-laws. 

Decision  ^Wright  J.,  reported  i  L.  G.  R.  275,  affirmed. 

Appeal  by  the  defendant  from  a  judgment  of  Wright  J.  on  a  special 
case  stated  pursuant  to  Order  XXXIV.,  rule  i. 

The  case  in  the  Court  below  is  reported  in  i  L.  G.  R.  275,  where 
the  special  case  is  set  out  substantially  in  full.  For  the  purposes  of 
this  report  the  following  statement  of  the  facts  will  suffice : — 

Section  27  of  the  Harrogate  Corporation  Act,  1893  (56  &  57  Vict. 
c.  cdx.),  which  was  passed  on  August  24,  1893,  provides  that :  "  The 
deposit  with  the  corporation  of  any  plan  of  any  street  or  building  shall 
be  null  and  void  if  the  execution  of  the  work  specified  in  such  plan  be 
not  commenced  within  the  following  periods  (that  is  to  say)  : — As  to 
plans  deposited  after  the  passing  of  this  Act  within  three  years  from  the 
date  of  such  deposit ;  and  as  to  plans  deposited  before  the  passing  of 
this  Act  within  three  years  from  the  passing  of  this  Act :  And  at  the 
expiration  of  those  respective  periods  fresh  notice  and  deposits  shall 
unless  the  corporation  otherwise  determine  be  requisite." 

After  the  passing  of  the  Act,  on  October  i,  1894,  the  defendant, 
pursuant  to  the  bye-laws  then  in  force  in  the  borough,  deposited  with 
the  plaintiffs  two  plans  showing  11  dwelling-houses — Nos.  i,  2,  and  3 
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^^o^  in  one  street,  and  Nos.  4  to  1 1  in  another  street— and  two  stables  and 
Harrogate  coach-houses  detached  from  one  another  and  situate  behind  dwelling- 
^'P^^^  ^'  ^o^ses  Nos.  I,  2,  and  3,  which  houses  and  coach-house  and  stables  the 
defendant  proposed  to  erect  on  land  in  the  borough  belonging  to  him. 

The  plans  were  approved  by  the  plaintiffs  on  October  8,  1894. 

By  June,  1899,  dwelling-houses  Nos.  i  to  5  and  one  stable  and  coach- 
house had  been  completed,  and  the  foundations  for  dwelling-house 
No.  6  had  been  partly  excavated.  One  wall  of  No.  5  was  intended  to 
form  the  party  wall  between  Nos.  5  and  6,  and  in  building  this  wall 
some  preparation  had  been  made  for  the  fire-places  and  chimneys  of 
No.  6. 

Nothing  was  done  towards  the  erection  of  any  of  the  other  buildings 
until  January,  1902. 

The  bye-laws  which  were  in  force  when  the  Harrogate  Corporation 
Act,  1893,  was  passed,  and  which  remained  in  force  until  they  were 
rescinded  as  is  mentioned  below,  contained  a  provision  prohibiting  the 
occupation  of  a  new  house  until  it  had  been  certified  as  fit  for 
habitation. 

Certificates  were  granted  pursuant  to  this  bye-law  in  respect  of  house 
No.  I  on  May  6,  1898,  in  respect  of  Nos.  2  and  3  on  June  10,  1898, 
and  in  respect  of  Nos.  4  and  5  on  June  6,  1899. 

On  November  7,  1901,  a  new  set  of  bye-laws  came  into  force  in  the 
borough  whereby  the  set  theretofore  in  force  were  rescinded  as  from 
that  date  "  except  as  regards  any  work  commenced  before  that  date  or 
of  any  work  not  so  commenced  but  of  which  plans  shall  either  have 
been  approved  by  the  council  before  such  date  or  have  been  sent  to  the 
surveyor  of  the  council  one  month  at  least  before  such  date,  and  shall 
not  have  been  disapproved  by  the  council." 

On  January  3,  1902,  the  defendant  commenced  to  build  the  second 
stable  and  coach-house  shown  on  the  plans  in  accordance  therewith, 
and  in  accordance  with  the  bye-laws  in  force  at  the  time  when  the  plans 
were  deposited,  but  in  various  respects  not  in  accordance  with  the 
subsequent  bye-laws. 

A  series  of  questions  for  the  opinion  of  the  Court  were  contained  m 
the  special  case,  which  are  set  out  fully  in  the  report  of  the  case  in  the 
Court  below.  In  substance  the  question  was  whether  the  defendant 
was  entitled  to  build  the  second  stable  and  coach-house  and  the 
remaining  dwelling-houses  shown  on  the  plans  in  accordance  with  the 
bye-laws  in  force  when  the  plans  were  deposited,  or  whether  he  was 
bound  to  build,  if  at  all,  in  accordance  with  the  new  bye-laws,  after 
depositing  fresh  plans. 

Wright  J.  gave  judgment  for  the  plaintiff  corporation. 

The  defendant  appealed. 
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Colfax  for  the  appellant.  The  appellant  is  clearly  entitled  to  pro-  ^^^^ 
ceed  with  his  building  scheme  under  the  old  bye  laws  by  reason  of  the  Ham)gate 
saving  in  the  rescinding  clause  of  the  new  bye-laws  for  work  of  which  Corporation  v. 
plans  had  been  approved,  unless  section  27  of  the  local  Act  has  nullified 
the  effect  of  the  deposit  of  the  plan.  That  section  provides  that  a  plan 
of  "any  street  or  building"  is  to  be  null  and  void  if  the  work  specified 
in  the  plan  is  not  commenced  within  a  period  of  three  years.  It  is 
submitted  that  the  defendant's  plans  constituted  a  single  whole  for  the 
purposes  of  this  provision,  and  that  as  he  built  some  houses  under  the 
plan  within  the  three  years,  he  had  commenced  the  work  specified  in  the 
plan,  and  that  his  plan  remains  effective  in  spite  of  the  section. 
Secondly,  section  27  only  requires  a  fresh  plan  to  be  deposited  "unless 
the  corporation  otherwise  determine."  By  granting  certificates  in 
respect  of  houses  Nos.  4  and  5,  which  were  commenced  after  the 
expiration  of  the  three  years,  the  corporation  have  in  effect  determined 
that  no  fresh  deposit  of  plans  is  necessary,  and  they  cannot  now  be 
heard  to  say  that  the  original  deposit  has  been  nullified.  Thirdly,  it  is 
submitted  that  the  defendant  is  protected  by  the  saving  in  the  new  bye- 
laws  for  "work  commenced."     Even  the  deposit  of  plans  has  been  held 

;         in  the  Palatine  Court  of  Lancaster  to  be  the  commencement  of  work 

^  within  a  saving  of  this  kind :   Withington    Urban  District  Council  v. 

\         Moort  (1896)  60  J.   P.  408.     [He  referred  to    White  v.   Sunderland 
Corporation  (1903)  i  L.  G.  R.  483.] 
DanckwertSy  K.C^  and  W,  Mackenzie  for  the  respondents  were  not 

I         called  upon. 


i 


Lord  Alverstone  C.J.  I  have  very  grave  doubts  whether  the 
question  in  this  case  is  not  a  question  of  fact.  I  certainly  see  no 
grounds  on  which  we  could  reverse  the  findings  of  the  learned  judge  on 
the  question  of  fact  if  that  were  so,  but,  inasmuch  as  we  have  more 
power  in  a  case  of  this  kind  than  we  have  in  magistrates'  cases  which 
come  before  the  Divisional  Court,  I  should  like  just  to  say  how  the 
case  strikes  me.  It  is  perfectly  true  that  the  plan  may  for  some  pur- 
poses be  called  one  plan,  and  I  can  well  imagine  cases  arising  where  there 
might  be  a  right  to  go  on  founded  on  what  had  been  done  with  regard 
to  buildings  shown  on  a  plan.  In  this  particular  case — and  in  each 
case  one  must  look  at  the  facts — the  plan  showed  three  houses  in  a  side 
street,  eight  houses  in  a  front  street,  and  two  coach-houses  detached 
from  one  another  with  fence  walls  between,  behind  Nos.  i,  2,  and  3,  in 
the  side  street.  The  defendant  built  i,  2,  and  3,  and  obtained  the 
necessary  certificates  for  these  houses.  He  then  built  4  and  5  and  one 
of  the  coach-houses,  and  then — it  must  be  taken  for  the  purposes  of 
this  case — did  nothing  more  until  after  the  new  bye-laws  had  come  into 
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^^o^        force.    Under  these  circumstances  Wright  J.  has  held,  having  regard  to 

Harrogate  the   words  in  the   saving  clause   of  the    new   bye-laws,    "of  which 

^TOoration  v.  plans  shall  either  have  been  approved  by  the  council  before  such  date," 
that  the  defendant's  plan  was  not  a  plan  of  one  building  which  had  been 
commenced,  but  one  plan  of  several  buildings,  and  that  therefore  for  the 
purposes  of  the  bye-laws  it  was  not  protected,  because  section  27  of 
the  Harrogate  Act  required  that  after  three  years  there  should  be  a 
fresh  deposit.  I  think  it  would  be  going  too  far  to  say  that  for  all  time 
the  defendant  has  the  right  to  go  on  with  the  whole  of  the  work  shown 
on  his  plan,  whatever  might  be  required  under  new  bye-laws,  because 
he  had  commenced  to  do  part  of  the  work  or  had  built  and  completed 
some  of  the  houses  shown  on  that  plan. 

I  think  that  all  the  grounds  taken  by  Wright  J.  are  correct,  and  that 
the  defendant  was  not  entitled  to  go  on  under  the  old  bye-laws  in 
consequence  of  what  he  had  done  in  regard  to  the  houses  he  had  built. 
I  think  the  appeal  should  be  dismissed. 
Collins  M.R.     I  am  of  the  same  opinion. 
RoMER  L.J.     I  agree. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs — Sharpe,  Parker,  &  Co.,  for  J.  Turner 
Taylor,  town  clerk,  Harrogate. 

Solicitors  for  the  defendant — Ullithorne,  Currie,  and  Jennings,  for 
Francis  Barber,  Harrogate. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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STOCKDALE  v,  ASCHERBER6.  ^''^  ^• 

Landlopd  and  tenant— Tenant's  covenant  to  pay  pates,  dco.--Out- 
flpolnsa— Tenanoy  fop  thpee  yeaps  at  £65  a  yeap— Abatement  of 
nnlini nee-Reeonstpnetlon  of  dpalns. 

A  tenant  of  a  house  for  the  term  of  three  years ^  and  thenceforth 
from  year  to  year,  at  a  rent  of  £^^  a  year,  agreed  to  pay  all 
"  taxes  rates  assessments  and  outgoings'^ 

Held,  that  he  was  liable  to  repay  to  his  landlord  expenses 
amounting  to  £^^Z  ^^^'  incurred  in  repairs  to  and  reconstruction  of 
drains  in  pursuance  of  a  notice  under  the  Public  Health  Act,  1875. 

Decision  of  Wright  J.,  reported  1903,  i  K.  B.  873  ;  i  L.  G.  R. 
548 ;  72  L.  J.  K.  B.  492,  affirmed. 

Appeal  from  the  judgment  of  Wright  J.  given  in  an  action  by  a 
landlord  against  tenant  to  recover  money  paid  by  the  landlord,  the 
plaintiff  in  the  action,  to  the  use  and  for  the  benefit  of  the  tenant,  the 
defendant  in  the  action. 

The  action  was  brought  to  recover  ;^83  los.  under  the  following 
circumstances : — 

By  an  agreement  in  writing  dated  the  25th  of  March,  1902,  the 
plaintiff  let  to  the  defendant  a  house  for  a  term  of  three  years  from  that 
date,  and  then  from  year  to  year  until  one  of  the  parties  should  give  to 
the  other  six  calendar  months'  notice  in  writing,  at  a  yearly  rent  of  ;^55. 
By  the  agreement  the  defendant  agreed  to  "  pay  all  taxes  rates  assess- 
ments and  outgoings  of  every  description,  for  the  time  being  payable  in 
respect  of  the  premises  as  they  became  due  (landlord's  property  tax 
only  excepted)."  The  defendant  also  agreed  to  keep  and  leave  the 
premises  (including  the  fixtures)  in  as  good  condition  as  they  were  in 
at  the  date  of  the  agreement  (reasonable  wear  and  tear  excepted),  and 
to  "keep  the  gutters,  stack-pipes,  water-closets,  and  cisterns  clean,  and 
to  keep  in  repair  all  sash  lines  and  internal  pipes  and  taps." 

On  the  4th  of  September,  1902,  a  notice  was  served  on  the  "owner 
or  occupier"  by  the  Willesden  Urban  District  Council  under  the 
Public  Health  Act,  1875,  requiring  him  to  abate  a  nuisance  upon  the 
premises,  and  for  that  purpose  to  take  up  and  relay  the  drains  of  the 
house. 

Upon  the  receipt  of  the  notice  of  the  urban  district  council  the 
plaintiff  communicated  with  the  defendant  who  repudiated  liability,  and 
the  plaintiff  then  proceeded  to  comply  with  the  notice,  and  executed 
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^^^^       the  works  at  an  expense  of  ^£8^  los.    He  brought  this  action  to  recover 
StodLdale  v.       that  amount  from  the  defendant  under  the  contract. 
Aaclwrterg.  Wright  J.  gave  judgment  for  the  amount  claimed. 

The  defendant  appealed. 

Foa  for  the  appellant.  It  must  be  admitted  that  the  word  "out- 
goings "  is  capable  of  including  expenses  of  the  character  of  those 
incurred  in  the  present  case,  and  that  if  the  covenant  now  in  question 
were  contained  in  a  lease  for  a  long  term  the  tenant  would  be  liable. 
Fouiger  v.  Ardingy  1902,  i  K.  B.  700;  71  L.  J.  K.  B.  499,  however, 
establishes  the  proposition  that  a  covenant  of  this  character  must  be 
confined  to  matters  which  can  reasonably  be  supposed  to  have  been 
contemplated  by  the  parties.  Therefore  all  the  surrounding  circum- 
stances, including  the  length  of  the  term,  the  amount  of  the  rent,  and  the 
amount  of  the  expenses,  must  be  taken  into  account,  as  also  the  other 
covenants  in  the  lease.  In  Valpy  v.  St,  Leonard's  Wharf  Co,  (1903) 
1  L.  G.  R.  305,  Farwell  J.  held  that  an  agreement  to  pay  "outgoings" 
in  a  lease  of  a  cottage  from  year  to  year  at  a  rent  of  ;^2o  did  not 
include  expenses  of  the  character  of  those  now  in  question  amounting 
to  upwards  of  ;£5o.  That  case  was  distinguished  by  Wright  J.  in  the 
prpsent  case.  In  Re  Warriner  ;  Brayshaw  v.  Ninnis^  1903,  2  Ch.  367  ; 
1  L.  G.  R.  765;  72  L.  J.  Ch.  701,  Swinfen  Eady  J.  followed  the 
decision  of  Wright  J.  in  the  present  case.  Lastly,  in  Harris  v.  Hick- 
man^ 1904,  I  K.  B.  13  ;  2  L.  G.  R.  1 ;  73  L.  J.  K.  B.  31,  where  the 
tenant  had  held  over  after  the  expiration  of  a  three  years'  agreement, 
Wright  J.  followed  Valpy  v.  St  Leonardos  Wharf  Co,  The  recent 
cases  thus  recognise  that  there  is  a  distinction,  as  regards  the  meaning 
of  covenants  of  this  character,  between  the  case  of  a  tenancy  from  year 
to  year  and  a  tenancy  for  a  longer  period.  It  is  submitted  that  the 
line  should  rather  be  drawn  between  a  three  years'  agreement  and  a 
lease  for  a  longer  term.  For  a  very  long  time  a  distinction,  drawing  its 
origin,  no  doubt,  from  the  Statute  of  Frauds,  has  existed  between  three 
years'  agreements  and  leases  for  longer  terms.  In  three  years'  agree- 
ments it  is  most  unusual  for  the  tenant  to  agree  to  repair,  except  to  the 
limited  extent  that  the  tenant  has  agreed  to  repair  in  the  present  case. 
*  And  the  absence  of  a  wide  repairing  covenant  is  very  strong  to  show 
that  it  is  not  intended  that  the  tenant  should  bear  the  expense  of  such 
works  as  the  reconstruction  of  drains. 

In  all  the  older  cases  where  the  tenant  has  been  held  liable  for 
expenses  of  this  kind  the  term  was  longer  than  three  years  except  in 
Batchelory,  Bigger  (1889)  60  L.  T.  416.  There,  no  doubt,  Kay  J. 
expressed  the  view  that  it  was  difficult  to  put  different  constructions  on 
the  same  covenant  according  as  it  occurred  in  a  lease  for  ihree  years  or 
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in  a  longer  lease ;    but  he  said  that  the  length  of  the  term  was  a  matter        ^^0^ 
to  be  considered.    Moreover  the  expenses  for  which  the  tenant  was  there  stockdale  v. 
held  liable  were  expenses  of  private  street  works,  and  expenses  of  that  Ascherberg. 
kind  must  be  in  the  contemplation  of  the  parties,  as  it  can  be  seen  that 
the  street  has  not  been  made  up.     Expenditure  on  the  reconstruction 
of  drains  may  be  wholly  unexpected.     The  expression  in  the  present 
agreement  referring  to  the  payment  of  outgoings  "  as  they  become  due  *' 
shovrs  that  the  outgoings  contemplated  were  outgoings  of  a  recurring 
character. 
Hohler  for  the  plaintiff  was  not  called  on. 

Collins  M.R.  Although  one  naturally  has  very  great  sympathy  with 
a  tenant  for  three  years  who  complains  of  having  been  mulcted  in  a 
sum  amounting  to  about  one  and  a  half  times  his  annual  rent  for 
improvements  which  he  did  not,  in  fact,  anticipate,  and  which  have  had 
to  be  executed  by  his  landlord  in  compliance  with  notice  from  the  local 
authority,  still  the  question  we  have  to  determine  is  whether  or  not  he 
is  bound  by  his  contract  to  accept  this  liability. 

It  has  now  been  clearly  established  by  authority— in  fact,  Mr.  Foa  did 
not  dispute  it — that  the  word  *'  outgoings "  does  cover  the  class  of 
expenditure  which  was  in  this  case  imposed  upon  the  owner  by  the 
notice  of  the  local  authority.  The  notice  required  the  owner  to  alter 
the  system  of  drainage  and  bring  it  up  to  a  modern  standard.  No 
doubt  that  was  a  very  drastic  notice,  but  it  was  a  notice  which  might 
quite  possibly  be  given  having  r^ard  to  the  condition  of  the  premises. 
The  defendant  took  premises  which,  in  point  of  fact,  were  in  a  very 
inefficient  condition  so  far  as  drainage  was  concerned;  and  it  is 
impossible,  in  these  days,  to  regard  it  as  so  clearly  outside  the  reason- 
able contemplation  of  the  parties  that  the  authority,  whose  duty  it  is  to 
see  that  houses  are  kept  up  to  a  modern  standard  of  sanitary  efficiency, 
should  give  such  a  notice,  that  it  must  be  unreasonable  to  suppose 
diat  they  undertook  their  several  responsibilities  in  view  of  such  a 
contingency.  It  is  impossible  to  say  that.  It  is  an  every-day  matter 
that  the  sanitary  authority  interfere  to  insist  upon  more  or  less  radical 
changes  according  to  the  exigencies  of  the  particular  case  in  the  matter 
of  sanitary  arrangements;  and  if,  in  view  of  that  possibility,  two 
persons — landlord  and  tenant— come  to  an  agreement  in  perfectly 
unambiguous  terms,  whereby  the  tenant  accepts  the  obligation  of 
paying  all  outgoings  in  respect  of  the  premises,  it  seems  to  me  we 
cannot  escape  from  the  plain  meaning  of  the  agreement  without 
straining  the  language  altogether  and  introducing  an  element  which  it 
is  impossible  to  limit  or  to  analyse  as  controlling  the  clear  agreement 
of  the  parties. 
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^^Q^  For  these  reasons,  in  my  opinion  this  appeal  fails. 

Stookdale  v.  Romer  LJ.     I  agree. 

Ascherberg.  Mathew  L.J.     I  am  of  the  same  opinion.     I  think  the  judgment 

of  Wright  J.  was  perfectly  correct  in  this  case  and  ought  to  be  upheld 
for  the  reasons  given  by  the  Master  of  the  Rolls. 

Appeal  dismissed. 

Solicitors  for  the  fiaintijfShes^,  Parker,  &  Co.,  for  H.  Fielding, 
Canterbury. 

Solicitors  for  the  defendant — Potter  and  Heath. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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LEWIS  V.   DURHAM  UNION.  /^^^  5 

Poop  Rate— Bxemptlons— Ppopepty  oooupied  fbp  Cpown  pupposes— 
Oooupatlon  partly  fop  Cpown  pupposes  and  paptly  fop  othep 
pupposes— Ppemlses  of  volunteep  oopps— Ppemlses  let  fbp  ppofit— 
Ooeupatlon—Capetakep— Music  and  danclnfir  licences  In  name  of 
eapstakep. 

77k  user  for  profit  for  purposes  other  than  Crown  purposes  (such 
as  concerts  and  balls)  is  sufficient  to  deprive  a  volunteer  drill  hall  of 
the  exemption  from  poor  rates  to  which  the  premises  would  otherwise 
he  entitled  as  being  occupied  for  the  purposes  of  the  Crown. 

The  circumstance  that  music  and  dancing  licences  are  granted  in 
respect  of  such  premises  in  the  name  of  the  caretaker^  a  servant  of 
the  commanding  officer  of  the  volunteer  battalion  at  weekly  wages, 
does  not  render  the  caretaker  liable  to  be  rated^  for  the  occupation  of 
the  servant  is  that  of  his  master. 

Case  stated  by  consent  and  by  order  of  Bucknill  J.  pursuant  to 
section  ii  of  the  Quarter  Sessions  Act,  1849,  after  notice  of  appeal  to 
quarter  sessions  against  a  poor  rate,  as  follows : — 

The  question  to  be  raised  in  this  case  concerns  the  rateability  of 
certain  premises  situate  in  the  parish  of  St.  Giles,  in  the  city  of  Durham, 
and  being  numbered  40,  41,  and  42,  in  the  street  of  Gilesgate,  used  as 
a  store  house,  drill  hall,  sergeant  instructor's  residence,  officers*  and 
non-commissioned  officers'  quarters.  The  whole  of  the  property  is  in 
the  occupation  of  the  officer  commanding  the  4th  Volunteer  Battalion 
of  the  Durham  Light  Infantry,  the  appellant  being  only  a  caretaker, 
whom  the  overseers  of  the  poor  for  the  said  parish  entered  as  the 
occu|Her  in  the  rate  book.  The  appellant  is  a  servant,  and  is  paid  a 
weekly  wage  for  attending  to  the  said  premises,  and  does  not  reside  on 
the  said  premises. 

The  whole  of  the  property  is  freehold,  and  is  vested  in  the 
commanding  officer  for  the  time  being  of  the  4th  Volunteer  Battalion 
Durham  Light  Infantry,  which  consists  of  about  1,000  officers  and  men. 
It  is  subject  to  a  mortgage  of  ;;^6,ooo  granted  to  the  Public  Works 
Loan  Board  under  the  authority  of  the  Secretary  of  State  for  War. 

The  buildings  in  question  consist  of  two  floors  and  a  basement  with 
a  large  drill  hall  between  the  front  and  back  portions  thereof  extending 
to  the  roof. 

The  primary  purpose  of  the  premises  is  that  of  a  drill  hall  and  store- 
house for  rifles,  clothing,  and  other  arms,  and  property,  such  as  camp 
equipment,  of  the  battalion. 
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^^^^  The  premises  have   been  duly  certified    as  a  storehouse   hy  the 

Lewis  w.  authorities  under  section  26  of  the  Volunteer  Act,  1863  (26  &  27  Vict. 

DTutam  Union,    q,  5r\ 

The  owners  have  a  music  licence  from  the  Durham  City  justices, 
and  a  dramatic  licence  from  the  Durham  County  justices,  in  respect  of 
so  much  of  the  said  premises  as  are  used  for  music  or  theatrical 
purposes,  and  these  licences  are  in  the  name  of  the  appellant.  Certain 
portions  of  the  premises  are  occasionally  let  for  lectures,  trade 
exhibitions,  concerts,  balls,  dramatic  and  other  performances ;  such 
letting  is  subservient,  however,  to  the  use  of  the  said  premises  for 
military  purposes.  The  portions  so  let  come  into  competition  with 
other  buildings  in  the  city  of  Durham  which  are  let  in  the  same  way. 
Those  buildings  are  rated  according  to  their  annual  value. 

The  respondents  have  rated  such  portions  of  the  said  premises  as 
are  let  for  the  above  purposes  on  a  gross  estimated  rental  of  ;^6o,  and 
a  rateable  value  of  jC3^'  The  portions  of  the  premises  used  exclusively 
for  volunteer  or  military  purposes  are  not  rated. 

The  appellant  contends  that  the  whole  of  the  premises  are  exempt 
from  rateability  under  section  26  of  the  Volunteer  Act,  1863  (26  &  27 
Vict,  c.  65),  and  that  they  are  also  exempt  as  being  in  the  occupation 
of  the  Crown  for  the  purposes  of  the  Crown.  That  the  premises 
were  erected  and  are  primarily  used  for  purposes  of  the  Crown,  and 
the  letting  being  only  a  secondary  or  subsidiary  use  thereof  when  not 
required  for  the  purposes  of  the  Crown,  and  that  the  premises  are  not 
liable  to  be  rated  for  any  amount  whatever. 

He  also  contends  that  as  the  profits  obtained  from  the  letting  of  the 
hall  are  appropriated  to  the  repayment  of  the  ^6,000  borrowed  horn 
the  Public  Works  Loans  Board,  there  is  no  beneficial  occupation  of  the 
premises  to  render  them  liable  to  be  rated,  and,  further,  that  the  person 
so  rated  is  not  the  occupier,  nor  in  any  way  beneficially  interested  in 
the  premises. 

The  respondents  on  the  other  hand  contend  that  to  entitle  the 
premises  to  be  exempt  from  rateability  under  the  section  above  referred 
to,  they  must  be  occupied  exclusively  as  a  storehouse,  or  for  some 
purpose  reasonably  incident  thereto,  and  must  be  occupied  merely  for 
public  purposes ;  that  such  portions  of  premises  as  are  let  are  not  so 
occupied  ;  and  that  the  exemption  therefore  does  not  extend  to  these 
portions.  They  further  contend  that  when  so  let  they  are  not  used 
for  the  purposes  of  the  Crown;  that  the  appellant  is  the  licensee 
of  the  premises  and  responsible  for  their  proper  management  when 
used  under  the  licences,  and  that  he  is  therefore  properly  rateable 
in  respect  thereof,  and  that  to  the  extent  of  the  sums  received 
for  the  letting  there  is  a  beneficial  occupation   which   renders  him 
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liable    to    be    rated    irrespective  of   the    purposes  for  which  these        ^^O^ 
sums  are  applied.  Lewis  v, 

Dnrham  Union. 

}V.  C.  Ryde  for  the  appellant.  In  the  first  place  the  whole  of  these 
premises  are  exempt  because  held  by  the  Crown ;  and  in  the  second 
place  the  wrong  person  has  been  rated  in  respect  of  them,  because  the 
appellant  is  only  a  caretaker. 

The  primary  purpose  of  the  buildings  is  that  of  a  drill  hall  and  store- 
house for  arms.  Though  a  music  licence  is  granted  in  respect  of 
them,  they  are  none  the  less  occupied  for  Crown  purposes ;  for  all  the 
profit  derived  from  the  licence  goes  to  pay  off  the  debt  on  the  building 
and  to  relieve  the  Crown.  If  the  Crown  be  owner  and  the  subject 
occupier  the  property  is  rateable ;  but  if  the  Crown  be  the  occupier  of 
property  of  the  subject  it  is  exempt :  Hornsey  Urban  District  Council  v. 
Htnnell^  1902,  2  K.  B.  73;  71  L.  J.  K.  B.  479 ;  Jones  v.  Mersey  Docks 
(1864)  T I  H.  1..  C.  443,  at  p.  463 ;  35  L.  J.  M.  C.  i  ;  Smith  v. 
Birmingham  Overseers  (1857)  7  E.  &  B.  483 ;  s.c.  nom.  Reg.  v.  Smithy 
26  L.  J.  M.  C.  105.  Here  the  occupation  is  of  the  Crown,  and 
the  fact  that  money  is  made  under  the  licence  does  not  do  away 
with  the  exemption.  The  principle  laid  down  in  Coamber  v.  Berkshire 
Justices  (1883)  9  Q.  B.  D.  17 ;  9  App.  Cas.  61 ;  51  L.  J.  Q.  B.  297 ;  53 
L.  J.  Q.  B.  239,  is  applicable ;  and  the  recent  case  of  Pearson  v.  Holbom 
Oman,  1893,  ^  Q-  ^-  3^9  ^  62  L.  J.  M.  C.  77,  is  precisely  in  point. 
Reg.  v.  Ponsonby  (1842)  3  Q.  B.  14 ;  11  L.  J.  M.  C.  65,  is  distinguish- 
able, as  it  relates  to  apartments  in  Hampton  Court  Palace  occupied  by 
permission  of  the  Crown. 

Upon  the  second  point  the  appellant  is  clearly  entitled  to  succeed. 
He  is  caretaker  of  the  premises  at  weekly  wages,  and  a  mere  servant 
of  the  commanding  officer.  His  occupation  is,  therefore,  the  occu- 
pation of  his  master,  who  can  alone  be  rated:  Rex  v.  lynemouth 
Inhabitants  {iZio)  12  East.  46. 

Simey  for  the  respondents.  Upon  the  second  point,  as  to  the 
appellant  being  a  servant,  and  therefore  not  rateable,  it  must  be 
remembered  that  he  is  the  holder  of  the  music  and  dancing  licences 
granted  under  the  Public  Health  Acts  Amendment  Act,  1890.  The 
appellant  as  holder  of  these  licences  is  in  a  position  of  responsibility, 
and  something  more  than  a  mere  caretaker,  and  he  is  properly  rateable. 

Upon  the  main  point :  These  premises  are  not  exclusively  used  for 
Crown  purposes.  Pro  tanto  they  are  not  occupied  by  the  Crown,  since 
portions  are  at  times  let  at  a  profit.  In  Pearson  v.  Holbom  Union, 
1893,  I  Q.  B.  389 ;  62  L.  J.  M.  C.  77,  there  was  no  profit  made  at  all. 
It  cannot  be  material  what  the' colonel  intended  to  do  with  the  profits, 
and  there  is  no  reason  why  he  should  devote  them  to  paying  off  the 
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_  mortgage  debt.     The  paying  off  of  the  debt  does   not  change  the 

Lewis  V,  occupation  into  that  of  the  Crown  exclusively.     In  Rayner  v.  Drewitt 

Durham  Union.    (1900)  82  L.  T.  718,  the  colonel  was  the  owner  of  a  drill  hall  let  for 

concerts  and  entertainments,  and  was  held  liable  to  pay  district  rates. 

That  case  in  effect  concludes  this  one.     Reg,  v.  Fuller  (1855)  8  E.  & 

B*  365  ^9  is  to  the  same  effect.     It  is  the  user  of  the  premises,  and  not 

the  occupation,  which  renders  them  not  in  the  exclusive  occupation  of 

the    Crown :    Homsey     Urban    District    Council   v.    HenntU^    1902, 

2  K.  B.  73 ;    71  L.  J.  K.  B.  479.     In  the  present  case  the  Crown  have 

but  a  quasi  exclusive  occupation  of  these  premises,  and  there  exists  a 

beneficial  occupation  or  user  of  part  which  is  rateable :    LancasMn 

Justices  y,  Cheetham  Overseers  (1867)  L.  R.  3  Q.  B.  14 ;  37  L.  J.  M.  C.  12. 

Ryde  replied. 

Lord  Alverstone  C.J.  Mr.  Ryde  has  by  his  argument  for  the 
appellant  most  ingeniously  endeavoured  to  adopt  a  test  and  reject  a 
test,  both  of  which  are  inconsistent  with  the  authorities  as  they  stand. 
As  to  occupation  by  the  Crown  for  Crown  purposes,  I  was,  for  the  moment, 
somewhat  pressed  by  the  argument  that  premises  occupied  for  Crown 
purposes  were  not  rateable,  .although  occasionally  used  for  purposes 
which  were  not  those  of  the  Crown.  However,  I  have  come  to  the 
conclusion  that  I  was  right  when  I  made  use  of  the  word  "  user "  and 
not  "occupation"  in  Homsey  Urban  District  Council  v.  Henndl^ 
1902,  2  K.  B.  73;  71  I^  J.  K.  B.  479.  We  must  distinguish  here 
between  Crown  property  and  property  occupied  by  other  persons  bat 
used  for  Crown  purposes.  The  appellant's  contention  is  that  there  is 
a  distinction  to  be  drawn  between  a  user  or  licence  to  use  and  an 
occupation  of  the  premises,  and  that  the  mere  use,  although  for  profit, 
of  premises  exempt  as  premises  used  for  Crown  purposes,  does  not  do 
away  with  the  exemption. 

The  question  therefore  comes  to  this  :  Is  a  user  for  profit  for  purposes 
other  than  Crown  purposes  sufficient  to  deprive  these  premises — the 
drill  hall,  and  so  on — of  the  exemption  to  which  on  the  cases  cited  they 
are  otherwise  entitled?  In  Pearson  v.  Holbom  Union^  1893,  i  Q.  B. 
389  ;  62  L.  J.  M.  C.  77,  the  premises  were  occupied  by  a  volunteer 
corps,  and  were  therefore  occupied  by  servants  of  the  Crown  for  the 
purposes  of  the  Crown,  and  exempt.  In  that  case  the  exemption  was 
not  limited  to  stores  within  the  meaning  of  section  26  of  the  Voltmteer 
Act,  1863,  because  independently  of  that  section  they  were  exempt 
by  general  law  as  being  occupied  by  the  Crown  for  the  purposes  of  the 
Crown,  upon  the  general  principle  that  volunteers  are  servants  of  the 
Crown.  In  Pearson  v.  Holborn  Union,  however,  no  profit  was  made 
by  the  occupier  for  purposes  other  than  the  purposes  of  the  volunteer 
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corps.  In  Grdg  v.  Edinburgh  University  (1868)  L.  R.  i  H.  L.  Sc.  ^^Q*- 
l%Zy  Lord  Cairns,  at  p.  350,  dealing  with  the  general  principle  Lewis  v. 
regulating  the  decision  of  questions  of  this  kind,  said :  "  Any  property  I^™**'"^  Union, 
which  is  in  the  occupation  of  the  Crown,  or  of  persons  using  it 
exclusively  in  and  for  the  service  of  the  Crown  is  not  rateable  to  the 
relief  of  the  poor."  In  Lancashire  Justices  v.  Cheetham  Overseers  ( 1 86  7  ) 
L.  R.  3  Q.  B.  14;  37  L.  J.  M.  C.  12,  as  to  which  it  has  been  said  that  it 
may  be  open  to  question  whether  the  decision  was  right,  the  Court 
held  that  the  justices  were  rateable  to  the  poor  rate  in  respect  of 
;^6oo  per  annum,  being  the  extent  to  which  they  had  a  beneficial 
occupation  of  assize  courts.  In  Worcestershire  County  Council  v. 
Worcester  Union,  1897,  i  Q.  B.  480;  66  L.  J.  Q.  B.  323,  where  it  was 
held  that  the  exemption  from  rateability  to  the  relief  of  the  poor,  of 
property  in  the  occupation  of  persons  using  it  for  the  service  of  the 
Crown,  applies  only  where  the  property  is  exclusively  used  for  such 
service,  Lord  Esher  M.  R.  adopted  what  was  said  by  Lord  Cairns  in 
Greig  v.  University  of  Edinburgh,  and  decided  that  as  the  premises  in 
the  case  then  before  him  in  the  Court  of  Appeal  were  not  used 
exclusively  for  the  service  of  the  Crown  they  did  not  come  within  the 
exemption,  and  were  therefore  rateable.  In  Rayner  v.  Drewiit  (1900) 
82  L.  T.  718,  a  volunteer  drill  hall  which,  besides  being  used  for  the  pur- 
poses of  the  battalion,  was  let  for  concerts  and  other  entertainments  was 
assessed  in  the  valuation  list,  and  district  rates  were  levied  in  respect 
of  it,  and  it  was  held  that  the  justices  were  bound  to  issue  process  for 
the  recovery  of  such  rates  as  the  premises  were  not  exempt  as  being 
solely  used  for  the  purposes  of  the  Crown.  Upon  the  authorities, 
therefore,  it  appears  to  me  impossible  to  say  that  a  user  amounting  to 
an  occupation  is  necessary  in  order  that  the  exemption  may  be  got 
rid  of. 

Applying  that  principle  to  the  present  case,  I  am  of  opinion  that  the 
respondents,  the  rating  authority,  are  right  in  contending  as  they  do 
that  such  portions  of  the  premises  as  were  let  for  lectures,  trade 
exhibitions,  concerts,  balls,  dramatic  and  other  performances  are  not 
occupied  in  such  a  manner  as  to  fall  within  the  exemption,  and  that 
the  premises  when  so  let  are  not  used  for  the  purposes  of  the  Crown ; 
and  that  they  were  right  in  rating  such  portions  of  the  premises  as  were 
let  for  those  purposes.  The  argument  that  since  the  colonel  applies 
the  profits  received  from  letting  a  portion  of  the  buildings  in  the 
repayment  of  the  loan  of  ;^6,ooo  granted  by  the  Public  Works  Loan 
Commissioners,  therefore  the  whole  of  the  premises  must  be  taken  to  be 
used  for  Crown  purposes  is,  in  my  opinion,  fallacious.  I  think,  there- 
fore, that  upon  the  main  point,  that  is,  in  the  rating  of  the  premises  in 
the  way  they  have  done,  the  rating  authority  were  right. 
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^^^^  On  the  other  point  as  to  the  rating  of  the  appellant  Lewis  they  were 

Lewis  V.  wrong,  for  he  is  not  the  occupier  of  the  premises,  but  a  caretaker,  and 

Durham  Union,  ^ot  the  person  to  be  rated  at  all.  We  are  obliged  to  give  effect  to  this 
objection,  because  it  is  a  well-established  proposition  that  the 
occupation  by  the  servant  is  the  occupation  of  the  master,  and  I  see 
no  reason  for  departing  from  it  in  the  present  case.  The  appeal 
must,  therefore,  be  allowed,  but,  since  the  first  point  argued  was  the 
main  one,  there  will  be  no  costs  on  either  side. 

Wills  J.  I  am  of  the  same  opinion.  The  exemption  exists  only 
when  the  whole  occupation  enures  to  the  Crown.  When  the  occupation 
of  such  buildings  as  these  enures  to  another  purpose,  to  that  extent, 
pro  tanio^  it  is  rateable.  Here  the  money  gained  by  the  letting 
portions  of  the  buildings  for  purposes  of  entertainment  does  not  go 
straight  to  the  Exchequer,  but  to  another  authority  from  which  the  loan 
was  borrowed  and  which  has  to  be  paid  off. 

Kennedy  J.  I  am  of  the  same  opinion.  The  case  is  substantially 
governed  by  Worcester  County  Council  v.  Worcester  Union^  1897, 
1  Q.  B.  480;  66L.  J.  Q.  B.  323. 

Appeal  allowed. 

Solicitors  for  the  appellant — Grossman,  Pritchard,  Grossman,  and 
Block,  for  W.  H.  Oliver,  Durham. 

Solicitors  for  the  respondents— tQ^ox%q  Reader  &  Go.,  for  W.  Lisle, 
Durham. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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MILLARD  u.  BALBY-WITH-HEXTHORPE  URBAN  DISTRICT  Fed.  29. 

COUNCIL 

Private  street  wopks— Recovery  of  expenses— Chancre  of 
oiiraeFalilp  before  demand  —  Public  Health  Act,  1876  (88  66  89 
Vtet^  c  66X  ss.  150,  257. 

JExpenses  of  private  street  works  executed  under  section  1^0  of  the 
Public  Health  Act,  1875,  cire  not  recoverable  from  a  person  whoy 
thoujs^h  he  was  owner  of  premises  abutting  on  the  street  when  the 
work  was  completed,  has  ceased  to  be  owner  of  the  premises  before  the 
expenses  are  demanded. 

So  held,  on  the  authority  of  Ktg.  v.  Swindon  New  Town  Local 
Board  (1879)  4  Q.  B.  D.  305;  48  L.  J.  M.  C.  119,  but  with 
reluctance. 

Case  stated  by  justices  for  the  West  Riding  of  Yorkshire  who  had, 
upon  complaint  preferred  by  the  respondent  district  council  against  the 
appellant,  found  that  the  respondents  were  entitled  to  recover  from 
the  appellant  the  sum  of  £^$  iis.  7d.  and  interest,  in  respect 
of  expenses  incurred  by  the  respondents  in  executing  private 
street  works  to  a  street  called  Can-  Hill,  under  section  150  of  the 
Public  Health  Act,  1875,  and  made  an  order  directing  payment  thereof 
accordingly. 

The  facts,  so  far  as  they  were  material  to  the  only  point  dealt  with 
in  the  High  Court,  were  set  out  as  follows,  in  p)aragraph  5  of  the 
case: — 

(a)  That  Carr  Hill  mentioned  in  the  information  was  a  street  not 
being  a  highway  repairable  by  the  inhabitants  at  large  situate  within 
the  urban  district  of  Balby-with-Hexthorpe,  and  that  on  and  before 
June  8,  1899,  such  street  was  not  sewered,  levelled,  paved,  metalled, 
flagged,  channelled,  and  made  good  to  the  satisfaction  of  the 
respondents. 

{b)  That  before  June  8,  1899,  the  respondents,  in  compliance  with 
the  provisions  of  the  Public  Health  Act,  1875,  s.  150,  caused  plans  and 
sections  of  the  structural  works  intended  to  be  executed  under  the  said 
section,  and  an  estimate  of  the  probable  cost  thereof,  to  be  prepared 
under  the  direction  of  iheir  surveyor,  such  plans,  sections,  and  estimates 
being  prepared  in  accordance  with  the  provisions  of  the  said  section, 
and  being  deposited  for  inspection  as  thereby  required ;  and  that  on 
June  8,  1899,  the  appellant  was  the  owner  of  certain  premises  fronting, 
adjoining,  and  abutting  on   such  parts  of  the  said  street  called  Carr 
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__    ^^*^     _  ^^1^  ^   required  to  be  sewered,    levelled,  paved,  metalled,  flagged, 

llill3fd  V,         channelled,  and  made  good  \  and  that  on  June  8, 1899,  the  respondents 

^1^7-^*^      served  upon  all   the  owners   (including  the  appellant)   of   premises 

I&ctl^^cil.  fronting,  adjoining,  or  abutting  on  such  parts  of  the  said  street  called  Carr 

Hill    as   required   to  be  sewered,  levelled,  paved,    metalled,  flagged, 

channelled,  and  made  good,  notices  requiring  such  owners  to  sewer, 

level,  pave,  metal,  flag,  channel,  and  make  good  such  parts  of  the  street 

called  Carr  Hill  as  aforesaid,  such  notices  being  in  the  form  prescribed 

by  the  Public  Health  Act,  1875. 

(c)  That  such  notices  were  not  complied  with  by  the  persons  to 
whom  such  notices  were  addressed,  and  that  after  the  expiration  of  one 
calendar  month  from  the  date  of  such  notices,  the  respondents  executed 
the  works  mentioned  or  referred  to  therein  (except  as  stated  in  paragraph 
6  {c)  hereof),  and  that  such  works  were  completed  on  December  4, 
1901. 

(d)  That  in  course  of  the  execution  of  the  works  mentioned  or 
referred  to  in  the  said  notices,  the  respondents  incurred  certain  expenses 
and  that  such  expenses  were  apportioned  by  the  surveyor  of  the 
respondents  upon  the  owners  in  default  (being  the  persons  who  were 
on  December  4,  1901,  the  date  of  the  completion  of  the  said  works, 
the  owners  of  premises  fronting,  adjoining,  or  abutting  on  such  parts  of 
the  street  called  Carr  Hill  as  required  to  be  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good)  according  to  the  frontage 
of  their  respective  premises. 

(tf)  That  on  December  4,  1901,  the  appellant  was  the  owner  of 
certain  premises  fronting,  adjoining,  or  abutting  on  such  parts  of  the 
street  called  Carr  Hill  as  required  to  be  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good  as  aforesaid,  and  that  the 
surveyor  of  the  respondents  duly  apportioned  upon  the  appellant  and 
his  said  premises  the  sum  of  ^45  iis.  7d.  as  the  proportion  due  from 
the  appellant  in  respect  of  his  said  premises^  of  the  expenses  incurred 
by  the  respondents  in  the  execution  of  the  said  works. 

(/)  That  a  formal  notice  in  writing  of  such  apportionment  dated 
November  18,  1902,  was  on  November  24,  1902,  personally  served  by 
the  respondents  upon  the  appellant  in  accordance  with  the  provisions 
of  the  Public  Health  Act,  1875,  s.  257,  and  the  appellant  did  not 
within  three  months  from  the  service  on  him  of  such  notice  of 
apportionment,  by  written  notice  dispute  the  same. 

(£)  That  on  May  20,  1903,  a  formal  demand  in  writing  for  payment 
of  the  said  sum  of  ^45  iis.  7d.  was  personally  served  by  the  respon- 
dents upon  the  appellant  in  accordance  with  the  provisions  of  the 
Public  Health  Act,  1875,  s.  257,  and  that  such  notice  contained  a 
claim   for  interest  at  the  rate  of  ^^5  per  cent,  upon  the  said  sum 
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of  £^s  I's.  yd.  from    the   date   of   service   of  such    notice    until        ^^^^ 

payment  of  the  said  sum.  Millard  v. 

(k)  That  the  appellant  had  not  paid  the  said  sum  of  £4$  "s.  yd.  g'^^lT^^tu^ 
and  interest  on  any  part  thereof  before  July  25,  1903.  DSrict^imoiL 

(j)  That  on  March  20,  1902,  the  appellant  entered  into  a  contract 
for  the  sale  of  his  premises  in  Carr  Hill,  and  that  on  April  25, 
1902,  the  said  premises  were  duly  conveyed  by  the  appellant  to  John 
Smith,  Tadcastle  Brewery  Company,  Limited. 

It  was  contended  on  the  part  of  the  appellant  that  by  law  the 
appellant  was  required  to  be  the  owner  of  the  said  premises  both  in 
December,  1901,  when  the  work  was  found  by  us  to  have  been 
completed,  and  on  May  20,  1903,  the  day  of  the  date  of  the  said 
demand,  and  that  as  we  had  found  as  a  fact  that  the  appellant  was  not 
such  owner  on  May  20,  1903,  the  said  complaint  should  have  been 
dismissed  on  that  ground. 

It  was  contended  on  the  part  of  the  respondents  that  the  appellant 
was  on  his  own  admission  the  owner  of  the  premises  the  subject  of 
these  proceedings  on  June  8,  1899,  and  from  that  date  up  to  and 
mduding  March  20,  1902,  and  that  it  was  not  contended  that  appellant 
was  the  owner  6n  May  20,  1903;  that  the  appellant  was  not  required 
by  law  to  be  the  owner  of  the  premises  both  at  the  date  of  the  com- 
pletion of  the  works  and  at  the  date  of  demand,  but  that  by  virtue  of 
the  Public  Health  Act,  1875,  s.  257,  the  apportioned  expenses  with 
interest  were  summarily  recoverable  from  the  person  who  was  the 
owner  of  the  premises  at  the  time  the  works  were  completed  for  which 
such  expenses  had  been  incurred,  and  that  as  the  appellant,  had  been 
proved  to  be  the  owner  at  the  time  the  works  were  completed  he  was 
liable  to  pay  such  expenses  notwithstanding  the  fact  that  the  appellant 
was  not  the  owner  thereof  at  the  date  of  service  of  demand  therefor. 
In  support  of  this  contention  the  following  case  was  cited  on  behalf  of 
the  respondents  :  In  re  Bettcsworth  and  Richer  (1888)  37  Ch.  D.  535  \ 
57  L  J.  Ch.  749- 

The  justices  held  that  the  appellant  was  liable  to  pay  to  the 
respondents  the  sum  of  ;^45  us.  7d.,  the  amount  apportioned  in 
respect  of  his  property  in  Carr  Hill,  together  with  7s.  3d.  for  interest 
thereon  and  £,2  us.,  the  costs  of  the  proceedings,  and  they 
accordingly  made  an  order  for  payment  thereof  by  the  appellant  by 
instalments  of  £^^  per  month. 

Itrael  Davis  for  the  appellant.  The  justices  were  wrong.  It  was 
held  in  Reg.  v.  Swindon  New  Town  Local  Board  (1879)  4  Q-  B-  D. 
305;  48  L.  J.  M.  C.  119,  that  in  order  that  an  owner  should  be 
personally  liable  for  expenses  under  sections  150  and   257   of   the 
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^^^^        Public  Health  Act,  1875,  ^^  must  be  owner  both  when  the  works  are 

Millard  v.         completed  and  when  the  demand  is  made.     It  is  true  that  on  this  view 

Mlg'-with-      there  is  no  one  personally  liable  where  there  is  a  change  in  ownership 

Distri^Unmdl  between  the  two  dates.     But  the  charge  on  the  premises  remains,  and 

the  result  is  in  accordance  with  the  policy  of  the  Act,  which  is  to  throw 

the  expenses  upon  the  property.     In  re  Betiesworth  and  Richer  (1888) 

37  Ch.  D.  535 ;  57  L.  J.  Ch.  749,  on  which  the  justices  seem  to  have 

founded  their  decision,  was  a  case  between  vendor  and  purchaser,  and 

turned  upon  the  existence  of  the  charge  on  the  premises.     It  does  not 

touch  the  present  point  at  all.     [He  also  cited  Tottenham  Local  Board 

V.  Rowdl{\Zi(>)  I   Ex.  D.  514  ;  46  L.  J.  Ex.  432 ;    West  v.  Downman 

(1880)  14  Ch.  D.  in]. 

Macmarran^  K,C,,  and  Scholefield  for  the  respondents.  The  words 
of  section  257  expressly  make  the  expenses  recoverable  summarily  from 
the  person  who  is  the  owner  of  the  premises  when  the  works  were  com- 
pleted. It  is  true  that  in  Reg,  v.  Swindon  New  Town  Local  Board 
Cockbum  C.J.  used  language  implying  that  the  expenses  were  not 
recoverable  summarily  unless  the  defendant  continued  to  be  owner 
when  the  demand  was  made ;  but  this  opinion  was  merely  obiter.  The 
decision  was  that  the  expenses  were  not  recoverable  from  a  person  who 
had  ceased  to  be  owner  before  the  works  were  completed.  The  charge 
on  the  premises,  as  has  been  repeatedly  held,  exists  as  from  the  com- 
pletion of  the  works  though  it  is  not  enforceable  until  after  the 
apportionment:  Re  Bettesworth  and  Richer  (1888)  37  Ch.  D.  535; 
57  L.  J.  Ch.  749;  Homsey  Local  Board  v.  Monarch  Investment  BuM- 
ing  Society  (1889)  24  Q.  B.  D.  i ;  59  L.  J.  Q.  B.  105  ;  Stock  v.  Meakin, 
1900,  I  Ch.  683 ;  69  L.  J.  Ch.  401  ;  Surtees  v.  Woodhouse^  1903, 
I  K.  B.  396 ;  I  L.  G.  R.  227  ;  72  L.  J.  K.  B.  302.  Just  as  there  is  an 
inchoate  liability  as  regards  the  charge  upon  the  completion  of  the 
work,  so,  it  is  submitted,  there  is  an  inchoate  personal  liability  from 
that  date  which  a  subsequent  change  of  ownership  cannot  defeat 

Israel  Davis  in  reply.  Nothing  has  been  said  to  shake  the  authority 
of  Reg  v.  Swindofi  New  Town  Local  Board,  To  disregard  that  decision 
would  work  hardship,  as  the  sale  of  property  takes  place  upon  the  faith 
of  it. 

Lord  Alvbrstone  C.J.  Speaking  for  myself  I  have  no  hesitation 
in  saying  that  if  the  matter  were  res  integra  I  should  have  very  great 
difficulty  in  coming  to  the  conclusion  expressed  by  the  judgment  of  the 
Court  of  Queen's  Bench  in  Reg,  v.  Swindon  New  Town  Local  Board 
(1879)  4  Q.  B.  D.  305  ;  48  L.  J.  M.  C.  119.  It  seems  to  me  that  if 
section  257  of  the  Public  Health  Act,  1875,  is  looked  at,  the  person 
who  is  to  pay  is  clearly  defined;  but  I  have  always  held,  and  still 
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maintain  the  view  strongly,   that    where    there   has   been   a  clearly        ^^^^ 
expressed  opinion  or  decision,  which  is  under  ordinary  circumstances  Millard  ». 
binding  on  this  Court,  unless  we  can  see  that  the  judgment  has  P^O"  2*^^?'^*Tf  u,^ 
ceeded  on  a  mistake  of  fact,  or  that  the  particular  point  has  not  been  Diatrict  ^nncil. 
raised,  so  that  the  opinion  was  clearly  obiter^  we  ought  not  to  draw  fine 
distinctions.     It  is  very  important,  because,  as  Mr.  Davis  has  pointed 
out,   persons  will  act  on  such  decisions,  and  ought  to  act  on  such 
decisions,  /md  they  may  influence  such  persons'  conduct  to  a  consider- 
able extent ;   and  this  is  one  of  the  matters  which,  no  doubt,  would  be 
pretty  well  known  by  persons  dealing  with  local  government. 

Looking  at  the  Swindon  case,  I  must  say  it  is  quite  impossible  to 
hold  it  was  a  mere  obiter  dictum^  or  not  a  matter  of  judgment.  The  point 
had  been  raised,  and  three  times  over  in  his  judgment  Cockburn  C.J. 
refers  to  it.  At  p.  307  he  says :  "  We  have  the  words,  *  owner  in 
default,'  that  is  to  say,  the  person  who  as  owner  is  required  to  do  the 
work,  and  is  in  default  by  reason  of  not  having  done  it ;  but  it  must  be 
a  person  who  continues  to  be  owner  at  the  time  the  work  is  completed, 
and  when  the  money  laid  out  upon  it  is  demanded  from  him."  Then 
at  p.  308  he  says  that  section  257  treats  owners  upon  whom  notice  was 
originally  served,  "  and  who  are  the  owners  at  the  time  the  work  is 
completed,  and  the  expenses  demanded,  as  the  persons  upon  whom  the 
local  board  shall  be  able  to  come  for  the  expenses."  Again  later,  on 
the  same  page,  he  speaks  of  the  owner  liable  under  section  150,  adding, 
"  but  if  in  the  meantime  he  has  ceased  to  be  owner  he  cannot  be  said 
to  be  the  owner  in  default  at  the  time  the  money  is  demanded." 
Under  those  circumstances  I  think  that  if  this  decision  is  to  be  questioned 
and  varied  by  rejecting  that  part  of  the  judgment  which  refers  to  the 
time  when  the  money  is  demanded,  as  distinguished  from  the  time  when 
the  work  is  completed,  as  stated  in  section  257,  it  must  be  done  by  the 
Court  of  Appeal.  I  myself  should  not  have  arrived  at  the  same  con- 
clusion j  but  I  think  we  are  bound  by  Reg,  v.  Swindon  New  Town 
Local  Boards  and  ought  to  follow  it.  Therefore  this  appeal  will  be 
allowed 

Wills  J.  I  am  of  the  same  opinion,  and  I  certainly  entertain  very 
strongly  the  view  my  Lord  has  expressed,  that  where  there  is  a  decision 
which  seems  to  cover  the  point,  it  is  better  to  adhere  to  it,  and  to  leave 
the  correction  to  be  made  by  the  Court  of  Appeal,  rather  than  to  refine 
it  away  because  we  think  it  is  not  correct,  especially  where  the  judgment 
is  an  old  one,  and  where  many  rights  have  been  created  in  reliance  on 
the  judgment  as  it  stands.  Also,  if  I  may  take  the  liberty  of  saying  so, 
I  entirely  agree  that  I  should  not  have  come  myself,  after  the  full  dis- 
cussion we  have  heard,  and  after  considering  the  sections,  to  the  same 
conclusion,  because  it  does  appear  to  me  that  the  words  of  section  257 
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^^0*"  are  abundantly  plain,  and  that  they  impose  a  liability  or  inchoate 
Millard  v,  liability  upon  the  person  who  happens  to  be  owner  at  the  time  the  work 
^^i"^*U  b     ^^  completed. 

KatricMJounoiL  Kennedy  J.  I  entirely  agree  with  my  Lord's  judgment.  I  share 
with  him  the  feeling  as  to  what  the  position  of  this  Court  should  be, 
and  for  my  part  I  question  the  correctness  of  the  decision  in  the 
Swindon  case. 

Appeal  alUnved.     Leave  to  appeal. 
Solicitors  for  the  appellant — Halse,  Trustram,  &  Co.,  for  A.  Muir 
Wilson,  Sheffield. 

Solicitors  for  the  respondents — Speechly,  Mumford,  and  Craig. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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JACKSON  u.  WIMBLEDON  URBAN  DISTRICT  COUNCIL.  ^f^r,  3. 

Seweps-DpalnB  — **Sliifirle  prtvate  dpaln "- Pipe  dpalnlnflr  sevepal 
houses  helongine  to  one  owner  and  dlsehapgin«r  Into  slnerle 
pplvate  drain  taklnar  also  dpatnaere  of  houses  belonerlnflr  to 
another  ownei^Publlo  Health  Act,  1875  (88  &  89  Vict.  o.  55X  as.  4, 
41-Publlc  Health  Acts  Amendment  Act,  1890  (68  &  64  Vlot.  c  59X 

8.19. 

Section  ig  of  the  Public  Health  Acts  Amendment  Act,  1890, 
which,  under  certain  circumstances,  enables  a  local  authority  to  cause 
a  ^'^  single  private  drain^^  by  which  two  or  more  houses  belonging  to 
different  oivners  are  connected  with  a  public  sewer,  to  be  repaired  at 
the  expense  of  the  owners,  and  defines  ^^  drain  *^  as  including,  for  the 
purposes  of  that  section,  a  drain  used  for  the  drainage  of  more  than 
one  building,  does  not  apply  to  a  drain  pipe  laid  in  private  property 
and  receiving  the  drainage  of  several  houses  belonging  to  the  same 
owner  which  discharges  into  a  pipe  which  receives  (ilso  the  drainage 
of  houses  belonging  to  other  owners,  and  which  is  itself  a  single 
private  drain  to  which  the  section  applies. 

Case  stated  by  justices  of  Surrey. 

The  appellant  appeared  before  us  on  August  19,  1903,  in  obedience 
to  a  summons  by  the  respondents  dated  August  8,  1903,  for  that  he, 
the  said  appellant,  did  on  April  29,  1903,  or  on  some  day  or  days 
within  six  months  then  last  past,  make  default  in  payment  of  the  sum 
of  ;^35  IS.  due  and  owing  from  the  appellant  to  the  respondents,  being 
the  amount  of  expenses  incurred  by  the  respondents  in  the  execution 
of  certain  works  in  relaying  the  main  drain  at  the  rear  of  Nos.  51,  53, 
55»  57.  59»  61,  63,  65,  67,  69,  71,  and  73,  Hartfield  Crescent, 
Wimbledon,  and  also  did  make  default  in  payment  of  ;^i3  7s.  5d., 
being  a  proportion  of  the  expenses  incurred  by  the  respondents  in  the 
execution  of  certain  works  in  relaying  a  single  private  drain  connecting 
the  said  house.  No.  73,  Hartfield  Crescent,  and  a  certain  other  house, 
to  wit,  No.  75,  Hartfield  Crescent,  belonging  to  a  different  owner,  with 
a  certain  public  sewer. 

On  the  north  side  of  Hartfield  Crescent,  in  the  respondents'  district, 
are  sixteen  houses,  numbered  with  odd  numbers  from  51  to  81,  both 
inclusive.  The  appellant  is  the  owner  of  twelve  of  the  said  houses, 
namely,  the  houses  numbered  51,53,  55>  57>  59»  ^i,  63,  65,67,69, 
71,  and  73.  A  Mr.  HoUiday  is  the  owner  of  the  house.  No.  75,  and  a 
Mrs.  Eysoldt  is  the  owner  of  the  three  houses,  Nos.  77,  79,  and  81. 
At  the  rear  of  the  said  sixteen  houses  runs  a  main  or  common  drain 
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which  is  connected  with  the  public  sewer  in  Hartfield  Crescent  by  a 
branch  drain  which  runs  between  the  house  numbered  73  and  the 
house  numbered  75  at  about  right  angles  to  the  road  under  a  narrow 
piece  of  land  between  the  two  houses,  which  is  unbuilt  upon.  Each  of 
the  sixteen  houses  connects  with  the  main  drain  or  common  drain  by 
means  of  branch  drains  which  convey  the  sewage  from  each  of  the 
houses  to  the  main  or  common  drain  and  thence  through  the  branch 
drain  into  the  public  sewer  in  the  Hartfield  Crescent.  The  plan  hereto 
annexed  was  put  in  evidence  at  the  hearing  before  us.  [A  sketch  of 
this  plan  is  given  on  the  opposite  page.] 

The  main  or  common  drain  d  to  c  and  the  branch  drain  b  to  a  on 
the  said  plan  are  constructed  wholly  upon  private  property. 

Part  IIL  of  the  Public  Health  Acts  Amendment  Act,  1890,  which 
includes  section  19  of  the  Act,  has  been  adopted  in  the  respondents' 
district. 

On  November  26,  1902,  a  written  application  was  made  by  certain 
persons  to  the  respondents  acting  as  the  local  authority  under  the 
Public  Health  Act,  1875,  stating  that  the  drains  on  or  belonging  to  the 
premises  Nos.  77  to  85  (odd  numbers),  inclusive,  Hartfield  Crescent,  as 
aforesaid,  were  a  nuisance  and  injurious  to  health,  and  requesting  the 
respondents  in  pursuance  of  the  provisions  of  the  said  Act  to  empower 
their  surveyor  or  inspector  of  nuisances  to  enter  the  said  premises  with 
or  without  assistants  and  cause  the  ground  to  be  opened  and  examined 
after  due  notice  to  the  occupiers  of  such  premises.  Acting  in  pursuance 
of  section  41  of  the  said  Act,  the  respondents  as  such  local  authority 
as  aforesaid  did  on  December  10,  1902,  by  writing  empower  their 
inspector  of  nuisances,  after  twenty-four  hours'  written  notice  to  the 
occupiers  of  the  said  premises,  and  such  other  premises  as  might  by 
him  be  found  necessary,  to  enter  such  premises  with  or  without 
assistants  and  cause  the  said  ground  to  be  opened  and  examine  such 
drains.  In  pursuance  of  such  authority  the  inspector  of  nuisances  did 
open  up  the  said  drains,  namely,  the  drains  at  the  rear  of  Nos.  77  to 
85,  inclusive  (odd  numbers),  Hartfield  Crescent,  after  giving  twenty-four 
hours*  due  notice  to  the  occupiers  of  such  premises,  and  upon 
examination  found  that  it  was  necessary  for  the  drains  at  the  rear 
of  Nos.  75  and  51  to  73  (odd  numbers),  inclusive,  Hartfield 
Crescent,  to  be  also  opened  and  examined.  Being  empowered  by 
the  respondents  to  open  up  such  other  drains,  the  said  inspector 
after  due  notice  as  aforesaid  to  the  occupiers  of  Nos.  75  and 
51  to  73  (odd  numbers),  inclusive,  Hartfield  Crescent,  did  enter 
such  premises  and  open  up  such  drains.  The  whole  of  the 
said  main  or  common  drain  appeared  to  be  in  a  bad  condition 
and    to    require     alteration    and    amendment,    and    the    inspector 
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duly  represented   such   facts  to  the  respondents.     The  respondents,        ^^^^ 

acting  upon  such  representation,  forthwith  caused  notice  in  writing  to  Jackson  v 

be  given  to  the  owners  or  occupiers  of  the  said  sixteen  houses  requiring  y^^^^Wet 

Ihem  forthwith  or  within  a  reasonable  time  therein  specified  to  do  the  OounciL 

necessary  works.     The  owners  of  the  premises  75,  77,    79,  and  81, 

Hartfield  Crescent,  duly  executed  the  works  required  by  the  respondents 

to  their  satisfaction  so  far  as  such  works  affected  the  main  or  common 

drain  at  the  rear  of  their  said  premises,  but  made  default  in  executing 

the  works  required  to  the  branch  drain  between  the  points  a  and  b  on 

the  plan  hereunto  annexed.     The  appellant,  as  the  owner  of  the  houses 

Nos.  51  to  73  (odd  numbers),  inclusive,   Hartfield  Crescent,  did  not 

comply  with  such  notice,  but  made  default  in  executing  the  works  so 

required  to  be  done  to  the  branch  drains  between  a  and  b  and  the 

main  or  common  drain  between  the  points  marked  b  and  c,  and  the 

respondents  duly  executed  such  works  and  their  surveyor  duly  made 

an  apportionment  of  the  expenses  of  such  works  by  apportioning  the 

expense  of  the  branch  drain  a  and  b  amongst  the  owners  of  the  said 

sixteen  houses,  namely,  upon  the  appellant  in  respect  of  his  ownership 

of  the  houses  Nos.  51  to  73  (odd  numbers),  inclusive,  upon  Mr.  C.  D. 

Holliday  in  respect  of  his  ownership  of  the  house  No.  75,  and  upon 

Mrs.  Eysoldt  in  respect  of  her  ownership  of  the  houses  Nos.  77,  79, 

and  81,  and  also  apportioned  the  cost  of  the  works  executed  to  the 

main  or  common  drain,  at  the  rear  of  51  to  73  (odd  numbers),  inclusive, 

upon   the    appellant.      The  appellant  did   not  within  the  required 

statutory  period  of  three  months  dispute  such  apportionment,  and  the 

same  has  now  become  binding  and  conclusive.     Formal  demand  was 

duly  made  by  the  respondents,  acting  as  the  local  authority,  on  the 

appellant   for  payment  of  the  sum  of   jQ^$   is.,  being  the  amount 

apportioned  in  respect  of  the  works  executed  to  the  main  or  common 

drain  at  the  rear  of  51    to  73   (odd   numbers),  inclusive,  Hartfield 

Crescent,  shown  as  between  the  point  marked  b  and  c  on  the  plan,  and 

the  sum  of  ^£13  7s.  5d.  as  his  proportion  of  the  expenses  of  the  works 

executed  to  the  branch  drain  shown  as  between  the  points  a  and  b  in 

die  plan. 

The  appellant  made  default  in  complying  with  such  demand  and  the 
respondents  on  August  8,  1905,  duly  laid  their  complaint  before  the 
justices  as  aforesaid. 

There  was  no  dispute  between  the  parties  as  to  the  amounts  claimed 
by  the  respondents,  and  for  the  purpose  of  this  case  these  must  be 
taken  to  be  agreed. 

'a,  [The  case  then  set  out  section  41  of  the  Public  Health  Act,  1875, 
and  so  much  of  section  4  of  that  Act  as  defines  "  drain  "  and  "  sewer," 
and  section  19  of  the  Public  Health  Acts  Amendment  Act,  1890.] 
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The  question  for  our  decision  was  whether,  having  regard  to  all  the 
facts  before  us,  the  drain  b  to  c  used  for  the  drainage  of  the  houses 
Nos.  51  to  73  (odd  numbers),  inclusive,  all  of  which  houses  belong  to 
the  appellant,  was  a  single  private  drain  within  the  meaning  of  section  19 
of  the  Public  Health  Acts  Amendment  Act,  1890?  At  the  hearing 
before  us  it  was  admitted  on  behalf  of  the  appellant  that  the  branch 
drain  a  to  b  shown  on  the  plan  was  a  "  single  private  drain  "  within  the 
meaning  of  section  19  of  the  Act  of  1890,  but  it  was  contended  on 
his  behalf  that  the  drain  b  to  c  was  a  sewer  within  the  meaning  of 
section  4  of  the  Public  Health  Act,  1875,  and  not  a  single  private  drain 
connecting  two  or  more  houses  belonging  to  different  owners  with  a 
public  sewer  within  the  meaning  of  section  19  of  the  Act  of  1890. 

The  following  cases  were  cited  to  us  in  support  of  the  above  con- 
tentions: Travis  \,  Uttley,  1894,  i  Q.  B.  233.;  63  L.  J.  M.  C.  48; 
Self  \,  Hove  Commissioners^  '895,  i  Q.  B.  685;  64  L.  J.  Q.  B.  217  ; 
Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B.  205;  65  L.  J. 
Q.  B.  571  ;  Kershaw  v.  Taylor^  1895,  2  Q.  B.  471  ;  64  L.  J,  M.  C. 
245  ;  Holland  V.  Lazarus  (1897)  66  L.  J.  Q.  B.  285. 

On  behalf  of  the  respondents  it  was  contended  that  it  is  necessary  to 
have  regard  to  the  entire  system  of  drainage  discharging  into  the  public 
sewer  at  the  point  marked  a  on  the  plan,  and  that  such  system  of  drainage 
comprehends  the  drainage  of  the  whole  of  the  sixteen  houses,  Nos.  51 
to  81  (odd  numbers),  inclusive,  Hartfield  Crescent,  and  which  houses 
belong  to  different  owners,  and  forms,  in  fact,  one  entire  drain  connect- 
ing the  whole  of  the  sixteen  houses  with  the  public  sewer ;  that  there- 
fore the  main  or  common  drain,  d  to  c,  and  the  branch  drain,  b  to  a,  are 
capable  of  being  dealt  with  under  section  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  as  a  single  private  drain  within  the  meaning  of 
that  section.  Seal  v.  Merthyr  Tydfil  Urban  District  Council^  i397, 
2  Q.  B.  543  ;  67  L.  J.  Q.  B.  37,  was  cited  to  us  on  behalf  of  the 
respondents. 

We  decided  in  favour  of  the  contention  of  the  respondents.  The 
question  respectfully  submitted  for  the  opinion  of  the  Court  is  whether 
the  said  decision  was  right.  If  the  Court  should  be  of  opinion  in  the 
affirmative  then  the  judgment  is  to  stand ;  but  if  in  the  negative  the 
judgment,  so  far  as  regards  the  claim  for  ;;^35  is.,  is  to  be  set  aside,  or 
such  other  order  is  to  be  made  as  the  Court  shall  think  fit 


Sylvain  Mayer  for  the  appellant  The  drain  b  to  c  carries  away  the 
drainage  of  twelve  houses,  and  is,  therefore,  beyond  all  question  a 
"sewer  "  within  the  definition  in  section  4  of  the  Public  Health  Act,  1875. 
The  respondents  will  contend  that  it  is  a  single  private  drain  within 
section  T9  of  the  Public  Health  Acts  Amendment  Act,  1890;   but  that 
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section  applies  only  where  the  drain  connects  two  or  more  houses        J^O^ 
belonging  to  different  owners  with  a  public  sewer.     Here  all  the  houses  Jackson  v. 
which  the  drain  b  to  c  serves  belong  to  the  same  owner,  and  therefore  yj^^^L 
the  section  does  not  apply.     [He  cited  Bradford  v.  Eastbourne  Corpo-  OoundL 
raHoftj  1896,  2  Q.  B.  205  ;  65  L.  J.  Q.  B.  571  ;  Travis  v.  Uitley,  1894, 
T  Q.  B.  233 ;  63  L.  J.  M.  C.  48  ;    and  Reg,  v.  Hastings  Corporation^ 
1897,  I  Q.  B.  46 ;  66  L.  J.  Q.  B.  80.] 

Macmorran^  K.C.,  and  Geo,  Humphreys  for  the  respondents.  The 
conduit  in  question  is  a  " drain"  within  section  19  of  the  Act  of  1890. 
Subsection  (3)  of  that  section  provides  that  "  drain  "  shall,  for  the 
purposes  of  that  section,  include  a  drain  used  for  more  than  one 
building,  and  the  definition  in  section  4  of  the  Act  of  1875  does  not 
prevent  the  words  of  the  section  of  the  later  Act  from  receiving  their 
natural  interpretation  :  Bradford  v.  Eastbourne  Corporation,  If  the 
appellant  is  right  the  result  is  that  a  public  sewer,  b  to  c,  runs  into  the 
private  drain  a  to  b,  which  would  be  an  absurdity.  Seal  v.  Merthyr 
Tydfil  Urban  District  Council,  1897,  2  Q.  B.  543 ;  67  L.  J.  Q.  B.  37, 
is  in  point,  but  carries  the  case  no  further  than  Bradford  v.  Eastbourne 
Corporation,  Reg,  v.  Hastings  Corporation  is  inapplicable,  a,  b,  c,  or 
A,  B,  D,  whichever  way  they  are  taken,  are  private  drains  within  section 
19.  They  all  of  them  connect  and  form  a  single  private  drain,  however 
far  they  may  go  back. 

Sytvain  Mayer  replied. 

Lord  Alverstone  C.J.  I  hope  that  the  day  will  arrive  when  no 
question  can  arise  as  to  what  is  a  sewer  and  what  is  a  drain.  Really 
the  difficulty  of  dealing  with  these  questions  is  such,  as  the  Courts  have 
found,  that  one  does  hope  that  something  may  be  done  in  the  way  of  a 
declaratory  Act  or  an  amending  Act  to  put  these  questions  beyond  the 
range  of  discussion.  The  difficulty  probably  arises,  and  the  difficulty 
in  legislation  probably  arose,  from  the  fact  that  modern  provisions  as  to 
sanitation  and  repairs  of  drains  have  to  be  applied  to  old  methods  of 
drainage. 

The  main  proposition  for  which  Mr.  Macmorran  contends  is  this: 
Once  get  section  19  of  the  Act  of  1890  to  apply,  and  you  are  entitled  to 
go  back  to  the  end  of  all  the  drains  or  sewers — I  will  call  them  drains 
so  as  not  to  appear  to  beg  the  question — that  connect  with  the  private 
drain,  and  to  bring  them  all  within  the  purview  of  section  41  of  the 
x\ct  of  1875.  I  think,  stated  in  that  way,  the  proposition  goes  too  far. 
I  have  had  a  great  deal  of  trouble  in  this  case  by  reason  of  the  fact  that 
it  is  admitted  that  the  pipe  from  a  to  b  is  a  single  private  drain  within 
section  19,  and  therefore  in  respect  to  that  part  of  it,  at  any  rate,  pro- 
ceedings could  be  taken  under  section  41.     But  I  think  that  the  main 
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contention  of  Mr.  Macmorran  goes  too  far.  It  does  not  follow  that 
you  can  be  entitled  to  go  to  the  end  of  every  pipe  and  say  that  they  arc 
all  of  them  private  drains  because  they  happen  to  connect.  One  can 
put  a  number  of  cases,  although  I  do  not  know  that  very  much  light  is 
thrown  by  trying  to  put  cases ;  but  it  does  seem  to  me,  to  take  one 
case,  that  if  that  were  so,  a  person  through  whose  land  there  went  a 
sewer,  the  obligation  of  repairing  which  sewer  really  had  fallen  upon 
the  local  authority,  might  be  deprived  of  those  rights  by  the  action  of 
third  persons  without  his  consent  at  all.  Therefore  I  think  that  that 
proposition  is  too  wide. 

Under  these  circumstances,  what  is  the  real  question  we  have  to 
decide?  From  c  to  b  it  is  admitted  would  be  a  sewer  within  the 
meaning  of  the  Public  Health  Act,  1875,  if  it  had  discharged  into  a 
sewer  at  the  point  b,  or  if  it  had  been  connected  by  a  pipe  which  was 
not  a  single  private  drain  running  from  the  point  b  to  the  sewer.  At 
first  I  was  inclined  to  thmk  that  it  was  difficult  to  contend  that  a  sewer 
could  communicate  with  a  single  private  drain,  but,  after  the  consider- 
ation this  case  has  undergone  and  the  argument  that  has  been  addressed 
to  us,  I  think  that  that  view  of  mine  was  not  well  founded  and  went  too 
far.  The  scheme — as  far  as  one  can  see  there  is  a  scheme  of  legislation— 
originally  provided  that  where  there  was  a  drain  which  drained  more 
than  two  houses,  or  more  than  two  buildings  within  the  definition,  it 
became  a  sewer  because  it  was  not  a  drain.  I  can  well  imagine  that 
there  may  be  structures,  as  in  this  case,  dealing  with  a  long  row  of 
houses,  as  to  which  it  could  not  be  denied  that  they  would  be  sewers. 
The  structures  do,  in  fact,  empty  on  both  sides  in  this  case  into  that 
which  for  this  purpose  must  be  taken  as  being  a  single  private  drain. 

I  do  not  think  that  the  admission  that  it  is  a  single  private  drain 
ought  to  be  construed  as  being  an  admission  that  the  whole  of  it  is  a 
single  private  drain,  because,  whatever  may  have  been  the  reasons  for 
the  admission,  or  however  it  came  to  be  made,  the  point  was  distinctly 
raised  that  from  c  to  b  was  a  sewer.  Does  section  19  of  the  Act  of 
1890,  which  enables  the  local  authority  to  apply  section  41  of  the  Act 
of  1875,  involve  the  proposition  that,  because  there  is  a  single  private 
drain,  the  connections  with  that  must  be  part  of  the  single  private 
drain,  and  must  be  so  regarded  ?  As  I  have  already  pointed  out,  that 
might  involve  the  loss  of  rights  and  the  change  of  obligations  which 
undoubtedly  existed  prior  to  the  Act  of  1890;  and  it  would  require 
clear  and  distinct  words  in  order  to  bring  about  that  result.  The  words 
of  section  19  are:  "Where  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a  single  private  drain."  I 
am  fully  conscious  of  the  difficulty  of  understanding  what  was  meant  by 
"  a  single  private  drain,"  having  regard  to  the  fact  that  if  a  drain  does 
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drain  two  houses  it  would  become  a  sewer  by  virtue  of  the  Act  of  1875.        ^^^^ 

But,  at  the  same  lime,  the  Legislature,  I  think,  certainly  did  not  mean  Jackson  v. 

to  sweep  away  the  distinction  between  a  drain  and  a  sewer  for  all  SJ^^L^ 

purposes  in  that  particular  case,  nor  does  Mr.  Macmorran  contend  that.  OonndL 

He  says  that  for  some  purposes  the  distinction  will  remain.     At  any 

rate,  it  seems  to  me  that  the  purview  of  the  section  is  to  confine  the 

operation  of  section  4 1  to  that  which  is  a  single  private  drain ;    and  I 

point  out  that  in  the  case  which  has  been  of  great  assistance  to  us,  and 

which  certainly  discussed  the  matter  more  carefully  than  any  other  case . 

that  I  know — I  mean  the  case  of  Bradford  v.  Eastbourne  Corporation^ 

1896,  2  Q.  B.  205  ;  65  L.  J.  Q.  B.  571 — it  was  not  contended,  nor  was 

it  any  part  of  the  decision,  that  the  obligations  and  the  rights  extended 

to  more  than  what  was  a  single  private  drain  in  fact.     It  was  not  any 

part  of  that  decision  to  decide  that  that  which  was  connected  with  a 

single  private  drain  must  of  necessity  have  been  a  single  private  drain 

itself  or  part  of  it.     I  cannot  help  thinking  that  the  language  of  the 

most  careful  judgment  (if  he  will  permit  me  to  say  so)  of  my  brother 

Wills  rather  excludes  the  idea  that  the  matter  was  in  way  considered 

by  the   Court   beyond  the    particular  question   as  to  what  was  the 

meaning  of  a  "single  private  drain"  under  section  19  of  the  Act  of 

1890. 

Therefore  I  think  that  we  are  entitled,  notwithstanding  the  admission, 
to  say  that  that  which  was  a  sewer  may  still  remain  a  sewer,  and  the 
fact  that  it  connects  with  a  single  private  drain  does  not  make  any 
difference.  It  would  have  been  a  sewer  had  it  connected  with  the 
main  sewer  by  means  of  that  which  was  itself  a  sewer  or  by  a  continua- 
tion of  its  own  pipe,  and  I  do  not  think  the  fact  that  it  does  happen  to 
pour  out  into  a  single  private  drain  between  the  points  a  and  b  and 
thereby  get  to  the  sewer,  makes  any  difference  for  the  purpose  of 
deciding  what  is  the  character  of  the  pipe  which  runs  from  c  to  b. 

In  this  case,  Mr.  Macmorran  says  that  you  find  a  private  drain,  you 
find  the  different  owners,  and  therefore  a  case  under  section  1 9  arises. 
I  think  that  is  perfectly  true  so  far  as  the  portion  of  the  pipe  or 
conduit  is  concerned  which  is  found  to  be  a  single  private  drain  into 
which  the  other  drains  or  sewers  connect ;  but  I  see  no  reason  why  a 
sewer  should  not  connect  with  the  single  private  drain  and  then  with 
another  sewer. 

For  these  reasons,  which  I  admit  are  difficult  to  express  clearly, 
having  regard  to  the  difficulty  of  the  subject,  I  have  come  to  the 
conclusion  that  the  magistrates  were  wrong  in  coming  to  the  conclusion 
that  the  portion  of  the  drain  or  conduit  between  c  and  b  was  a  drain 
within  the  meaning  of  the  Public  Health  Acts  and  not  a  sewer ;  and 
that  this  appeal  ought  to  be  allowed. 
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Wills  J.  I  have  come  to  the  same  conclusion,  though  with  con- 
siderable difficulty,  because  it  seems  to  me  that  to  reconcile  section  19 
of  the  Act  of  1 890  with  the  general  legislation  on  this  subject  is  a  work 
of  extreme  difficulty.  The  Court,  of  which  I  was  a  member,  attempted 
to  do  it  in  the  Eastbourne  case,  and  I  think,  so  far  as  the  Eastbourne 
case  was  concerned,  the  attempt  was  not  altogether  unsuccessful  But 
now  it  comes  to  be  applied  to  a  different  set  of  circumstances,  and  that 
brings  me  to  a  fresh  difficulty  and  one  as  to  which  the  considerations 
of  policy  appear  to  me  to  be  pretty  evenly  balanced,  so  there  is  very 
great  difficulty  in  saying  that  there  is  any  particular  reason  why  one 
should  incline  to  one  construction  rather  than  another  for  reasons  of 
public  convenience  or  general  policy. 

What  appears  to  me  to  be  the  determining  factor  really  is  that  when 
you  come  to  look  at  section  19,  and  suppose  that  it  does  apply  to  what 
has  happened  in  this  case,  the  facts  which  are  disclosed  in  this  case 
would  seem  to  primd  fade  bring  us  to  say  that  this  was  a  case  in 
which  under  certain  circumstances  at  all  events,  section  19  might 
apply,  because  there  are  two  or  more  houses  which  belong  to  different 
owners — namely,  those  on  the  right-hand  side  and  those  on  the  left- 
hand  side  of  the  passage  way  through  which  a  to  b  is  carried.  They 
are  connected  with  the  public  sewer  by  that  single  private  drain,  a  b, 
and  then  one  has  got  to  see,  when  that  is  granted,  what  the  conse- 
quences are,  those  being  the  facts.  The  consequences  are  that 
application  may  be  made  under  section  41  of  the  principal  Act,  and 
when  you  turn  to  section  41,  I  think  it  is  very  clear  that  the  drain  in 
respect  of  which  complaint  is  to  be  made,  and  the  drain  in  respect 
of  which  the  local  authority  has  the  power  of  calling  upon  the 
owner  to  do  the  work,  and  to  do  it  themselves  if  the  owner  does  not 
do  it,  is  the  same  drain  in  each  case.  If  that  is  so,  then,  inasmuch  as 
the  obstruction  did  not  lie  between  a  and  b,  section  41  would  not 
apply.  There  seems  to  be  some  sort  of  intelligent  groundwork  for 
such  a  view  in  this  consideration :  that  if  the  obstruction  does  arise 
between  a  and  b,  generally  speaking,  it  is  almost  impossible  to  say 
which  of  the  various  effluents  which  meet  in  a  and  b  is  the  one  that 
does  the  mischief,  and  therefore  it  is  reasonable  enough  that  the 
expense  of  putting  things  right  should  be  shared  amongst  all  the  people 
who  use  A  and  b.  That,  of  course,  does  not  apply  when  you  are  dealing 
with  B  to  c,  because  from  b  to  c  the  other  houses  which  are  necessary 
to  bring  in  the  operation  of  section  19  of  the  Act  of  1890  do  not  come 
in  at  all,  and  because,  excepting  for  the  purposes  of  section  19,  from 
b  to  c  is  undoubtedly  a  sewer. 

I  do  not  say  that  these  reasons  are  satisfactory.  I  very  much  doubt 
whether  completely  satisfactory  reasons  could  be  given  for  any  decision 
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in  any  way  upon  any  question  almost  of  those  which  have  come  under        too^, 

my  notice  under  this  section  19  ;  but  I  think  upon  the  whole,  for  the  Jackson  v, 

reasons  which  I  have  mentioned,  that  the  decision  which  my  Lord  has  yp^^S^"''^ 

J  .     ,  Urban  Distnot 

announced  is  the  correct  one.  OonnciL 

Kennedy  J.  I  think  so,  too.  I  quite  agree  that  it  is  very  difficult  to 
come  to  any  satisfactory  solution  of  the  difficulties  which  are  presented 
on  one  side  or  the  other  in  connection  with  this  case ;  but  it  seems  to 
me  that  the  least  difficult  is  the  one  which  my  Lord  has  presented. 

I  will  only  add  just  this.  The  section  which  is  invoked  by  the 
respondents  here  is  section  19  of  the  Public  Health  Acts  Amendment 
Act,  1890.  To  what  does  that  relate  ?  To  put  it  shortly,  it  relates  to 
the  rights  or  duties  of  repairing  and  bearing  expense  connected  with  a 
single  private  drain  which  connects  two  or  more  houses  belonging  to 
different  owners  with  a  sewer.  Does  any  portion  of  b  to  c — and  this 
is  what  we  have  got  to  deal  with — fulfil  that  condition  ?  Clearly  not ; 
B  to  c  is  a  complete  length  which  would  be  a  sewer  and  repairable  by 
the  public  authority  for  the  whole  distance,  because  it  is  a  length  of 
conveyance  of  sewage — to  avoid  the  words  "  drain  "  and  "  sewer  " — 
not  from  different  owners,  but  from  the  same  owner.  Does  a  to  b 
satisfy  it  ?  I  think  myself  it  does,  and  no  question  arises  as  to  a  to  b. 
Then  from  b  to  a  you  have  got  the  different  owners,  you  have  got  them 
connected  by  what  certainly  may  be  described  as  a  single  private  drain. 
Does  the  fact,  then,  that  a  to  b  may  be  a  single  private  drain,  and  does 
collect  from  houses  owned  by  different  persons,  carry  with  it,  so  to  speak, 
the  right  to  treat  as  a  single  private  drain  within  the  section,  a  track,  I  will 
call  it,  or  a  range  of  drainage  which  clearly  does  satisfy  it,  and  the  con- 
nection of  which  at  b  is  one  of  the  elements,  but  one  which  by  itself 
would  be  insufficient  to  make  a  b  a  single  private  drain  ?  a  b  only  becomes 
a  single  private  drain  because  of  the  connection  with  different  houses 
which  is  involved  in  the  connection  of  b,  not  only  with  b  c,  but  vrith  b  d. 

It  seems  to  me  that  that  which  is  the  most  simple,  because  the  most 

natural,  explanation  of  the  words,  is  also  one  which  on  the  whole  least 

conflicts  with  the  considerations  that  arise  from  the  fact  that  this  is  an 

amending  Act,  and  has  to  be  read  with  the  provisions  of  the  earlier 

legislation  which  undoubtedly  did  protect  the  private  owner  in  respect 

of  these  things. 

Appeal  allowed.     Leave  to  appeal, 

Solicitors  for  the  appellant — ^W.  W.  Young  and  Ward. 
SoUdtarfor  the  respondents — R.  H.  S.  Butterworth. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister^t-Law. 

Note. 
See  Thompson  ▼.  Eccks  Corporation^  posi^  p.  556,  from  which  it  would  appear 
e  assamption  or  admission  that  the  conduit  from  A  to  b  was  a  single  private 


that  the  assamption 

diam  within  the  meaning  of  section  19  of  the  Act  of  1890  was  mistaken. 
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Afar.  29.  THOMPSON  (/.  ECCLES  CORPORATION. 

Sewers— Drains— "Sln^rle  private  drain**— Pipe  in  private  svomid 
dralnln£r  houses  ''belon^n^  to  different  owners**— Stpuotivel 
alteration  of  pipe-PubUo  Health  Aet,  1876  (38  &  89  Viet.,  e.  65), 
ss.  4,  41-Publie  Health  Acts  Amendment  Aet,  1880(58  &  M  Vtot, 
e.  69),  s.  19. 

Section  1^  of  the  Public  Health  Acts  Amendment  Act,  1890, 
which  provides  that  "  where  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a  single  private  drainJI" 
proceedings  may  be  taken  under  section  ^1  of  the  Public  Health  Act, 
1875,  and  which  defines  drain  as  including,  for  the  purposes  of  the 
section,  a  drain  used  for  the  drainage  of  more  than  one  building, 
applies  only  in  cases  where,  apart  from  the  section,  the  conduit  is 
^^ private  "  in  the  sense  of  not  being  a  sewer  vested  in  and  repairable 
by  the  local  authoh'ty,  e.g.,  where  the  conduit  is  a  sewer  made  for 
^^  profit  ^^  within  the  meaning  of  section  i^  of  the  Act  of  iSjS- 

Hill  V.  Hair,  1895,  i  Q.  B.  906;  64  L.  J.  M.  C.  164,  approved 
and  followed, 

Bradford  v,  Eastbourne  Corporation,  1896,  2  Q.  B.  205;  65 
L.  J.  Q.  B.  571,  not  follotved. 

Section  19,  however,  is  not  confined  to  cases  where  no  two  of  the 
houses  drained  by  the  ^^ private  drain  "  belong  to  the  same  owner,  for 
the  expression  ^^ belonging  to  different  owners^*  means  not  all  belonging 
to  the  same  owner. 

The  power  of  the  local  authority  under  section  ^i  of  the  Public 
Health  Act,  1875,  ^^  require  the  necessary  works  to  be  done  where, 
on  such  examination  as  is  mentioned  in  the  section,  the  drain  appears 
to  be  in  bad  order  or  condition,  or  to  require  alteration  or  amendment, 
extends  to  requiring  a  structural  alteration  of  the  drain  necessary  to 
abate  a  nuisance, 

Southwold  Corporation  v,  Crowdy  (1903),  i  L.  G.  R.  899, 
approved. 

Case  stated  by  justices  as  follows : — 

1.  This  is  a  case  stated  by  us,  the  undersigned,  two  of  His  Majest/s 
justices  of  the  peace  in  and  for  the  borough  of  Eccles,  being  a  court  of 
summary  jurisdiction  sitting  in  a  petty  sessional  court-house  under  the 
Summary  Jurisdiction  Acts,  1857  and  1879,  ^^  ^^  application  in 
writing  of  the  appellant  who  was  dissatisfied  with  our  determination  as 
being  erroneous  in  point  of  law  as  hereinafter  stated. 

2,  At  the  court  of  summary  jurisdiction  sitting  at  the  court-house, 
Eccles,  being  a  petty  sessional  court-house,  a  complaint  was  preferred 
by  the  mayor,  aldermen,  and  burgesses  of  the  borough   of  Eccles 
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(hereinafter  called  the  respondents)  under  section  41  of  the  Public  ^^o** 
Health  Act,  1875  (3^  &  39  Vict  c.  55),  and  section  19  of  the  Public  ThompMnv. 
Health  Acts  Amendment  Act,  1890  (53  &  54  Vict  c.  59),  against  flj^^^jj^ 
Thomas  Thompson  (hereinafter  called  the  appellant),  for  that  on 
Afarch  16,  1903,  a  notice  was  served  upon  him  requiring  him  to  abate 
a  certain  nuisance  in  or  on  certain  premises  situate  at  428,  Liverpool 
Road,  in  the  district  of  the  said  respondents,  and  that  he  had  made 
default  in  complying  with  the  requisitions  thereof  within  the  time 
therein  specified,  that  is  to  say,  within  fourteen  days  from  the  service 
thereof  to  take  up  the  existing  defective  yard  and  cellar  drains  and 
gullies  and  tops  and  in  lieu  thereof  provide  and  lay  down  efficient 
drains  constructed  of  glazed  and  socketted  stoneware  pipes,  the  joints 
to  be  properly  made  good  with  cement,  the  cellar  drain  to  be  embedded 
in  concrete  to  a  thickness  of  six  inches  all  round  the  pipes,  and  to 
])rovide  efficient  wash-out  gullies  with  lifted  tops,  which  complaint  was 
heard  by  us  on  September  28  and  October  19, 1903,  when  we,  the  said 
court  of  summary  jurisdiction,  adjudged  that — 

The  cellar  drain  complained  of  by  the  corporation  (the  respon- 
dents) was  used  by  two  or  more  houses  belonging  to  different  owners, 
and  declared  that  such  drain  was  a  single  private  drain  within  the 
meaning  of  section  19  of  the  Public  Health  Acts  Amendment  Act, 
1890,  and  made  an  order  for  the  defendant  (the  appellant)  to  abate 
the  nuisance  and  to  do  any  works  necessary  for  that  purpose 
within  twenty-eight  days. 

3.  And  whereas  the  appellant  being  aggrieved  and  dissatisfied  with 
our  determination  as  being  erroneous  in  point  of  law  has,  pursuant  to 
section  2  of  20  &  21  Vict  c.  43,  and  section  33  of  42  &  43  Vict 
c  49,  and  the  Summary  Jurisdiction  Rules,  1886,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the  facts  and  the  grounds 
of  such  determination  as  aforesaid  for  the  opinion  of  the  Court,  and  has 
duly  entered  into  a  recognisance  as  required  by  the  said  statutes  in  that 
behalf: 

4.  Now,  therefore,  we,  the  said  justices,  in  compliance  with  the  said 
application,  do  hereby  state  and  sign  the  following  case : — 

5.  Upon  the  hearing  of  the  complaint  the  following  facts  were  proved 
before  us. 

6.  The  appellant  is  the  owner  of  a  block  of  seven  houses  numbered 
426  to  438,  Liverpool  Road,  in  the  borough  of  Ecdes,  of  which  the 
house  No.  428,  the  subject  of  the  complaint,  is  one. 

7.  The  said  houses  were  built  in  the  year  1875,  and  in  accordance 
with  plans  deposited  with  the  then  sanitary  authority,  the  Barton, 
Eccles,  Winton,  and  Monton  Local  Board  (predecessors  of  the 
respondents),  and  approved  by  them  on  March  4,  1875. 
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8.  Adjacent  to  the  block  of  seven  houses,  and  only  separated  there- 
from by  a  private  passage  giving  access  to  the  backs  of  the  houses  (but 
on  the  same  side  of  Liverpool  Road  aforesaid),  are  twelve  houses 
belonging  to  one  owner,  Edward  Johnson,  and  divided  into  two  blocks 
of  six  houses  each  by  a  private  passage  giving  access  to  the  backs  of  the 
said  houses. 

9.  On  March  6,  1903,  complaint  was  made  to  the  respondents  that 
a  certain  drain  or  sewer  belonging  to  No.  428,  Liverpool  Road,  was  a 
nuisance  and  injurious  to  health.  On  examination  the  said  drain  or 
sewer  was  found  to  be  in  bad  condition  and  to  require  alteration  or 
amendment,  and  the  respondents  thereupon  served  upon  the  appellant 
the  notice  of  March  16,  1903,  a  copy  of  which  is  hereto  annexed.  The 
works  specified  therein  were  necessary  for  the  purpose  of  abating  the 
said  nuisance. 

10.  The  said  notice  was  not  complied  with. 

11.  The  said  drain  or  sewer  was  part  of  a  nine-inch . drain  or  sewer 
running  through  and  under  the  cellars  of  the  seven  houses  belonging  to 
the  appellant  and  receiving  the  drainage  of  each  house  before  falling 
into  the  respondents'  main  sewer  in  Hampson  Street  (a  street  running 
off  Liverpool  Road). 

12.  The  said  nine-inch  drain  or  sewer  was  a  continuation  of  and 
receiving  the  drainage  from  a  six-inch  drain  or  sewer  passing  through 
and  under  the  cellars  of  the  two  blocks  of  houses  belonging  to 
Edward  Johnson  and  receiving  the  drainage  from  each  of  the  said 
twelve  houses  before  reaching  the  nine-inch  drain  or  sewer,  as  shown 
upon  the  plan  hereto  annexed.  [A  sketch  of  the  plan  referred  to  will  be 
found  on  the  opposite  page.]  The  whole  of  the  six-inch  and  the  nine-mch 
drain  or  sewer  was  laid  through  private  property  until  it  reached  the 
public  sewer  in  Hampson  Street  aforesaid. 

13.  It  was  admitted  by  the  respondents  that  the  notice  required  the 
appellant  to  make  structural  alterations  in  the  said  drain  or  sewer. 

14.  On  the  part  of  the  appellant  it  was  contended  that  as  the  drain 
of  the  said  house  received  the  drainage  of  more  than  one  building  not 
within  the  same  curtilage  belonging  to  the  same  owner  it  became  a 
sewer  under  the  provisions  of  sections  4  and  13  of  the  Public  Health 
Act,  1875,  as  it  conveyed  the  drainage  of  three  separate  blocks  of 
dwelling-houses  containing  six  in  each  in  two  blocks  owned  by  one 
owner,  Edward  Johnson,  and  the  other  block  containing  seven  dwelling- 
houses  owned  by  the  appellant,  another  owner,  and  was  vested  in  the 
local  authority,  and  it  was  the  duty  of  the  local  authority  to  repair, 
cleanse,  and  keep  it  so  as  not  to  be  a  nuisance  or  injurious  to  health, 
and  that  the  said  drain  was  not  a  single  private  drain  within  the  meaning 
of  section  19  of  the  Public  Health  Acts  Amendment  Act,  1890. 
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15.  On  the  part  of  the  appellant  it  was  further  contended  that  the        ^^^^ 

words  in  section  41  of  the  Public  Health  Act,  1875,  "appear  to  be  in  Thompson  v. 

bad  condition  or  to  require  alteration  or  amendment,"  did  not  refer  to  5^^  ^ 
,..,  ,,.,  .,  ,     OorporatOD. 

defects  in  the  structure,  and  did  not  empower  the  respondents  to  order 

structural  alterations,  and  the    said  notice  of   March   16,   1903,  was 

therefore  ultra  vires  and  bad. 

t6.  On  the  part  of  the  respondents  it  was  contended  that  the  said 

drain  or  sewer  at  the  place  where   the    nuisance    occurred    was  a 

single  private  drain  to  which  section  19  of  the  Public  Health  Acts 

Amendment    Act,    1890,   applied,   and    further    that    as    the    works 

specified  in  the  notice  were  necessary  for  abating  the  nuisance  the 

respondents  were  authorised  to  require  the   execution   of  the  same 

under  and  by  virtue  of  the  provisions  of  section  41   of  the  Public 

Health  Act,  1875. 

17.  Our  attention  was  called  to  the  several  reported  cases  hereinafter 
set  out  \— Travis  v.  Uttley,  1894,  i  Q.  B.  233  ;  63  L.  J.  M.  C.  48  ; 
Kershaw  v.  Taylor,  1895,  2  Q.  B.  471  ;  64  L.  J.  M.  C.  245  ;  Self  v. 
Hove  Commissioners,  1895,  i  Q.  B.  685  ;  64  L.  J.  Q.  B.  217  ;  Hill 
s.Hair,  1895,  '  Q-  B-  9^6;  64  L.  J.  M.  C.  164;  Fulham  Vestry  v. 
Solomon,  1896,  i  Q.  B.    198;  65  L.  J.  M.  C.  33;  Bradford  y,  East- 

\  bourne  Corporation,  1896,  2  Q.  B.  205  ;  65  L.  /.  Q.  B.  571 ;  Seal  v. 
Merthyr  Tydfil  Urban  District  Council,  1897,  2  Q.  B.  543;  67  L.  J. 
Q.  B.  37 ;  Lancaster  v.  Barnes  Urban  District  Council,  1898,  i  Q.  B. 
855  ;  67  L.  J.  Q.  B.  744 ;  Beckenham  Urban  District  Council  v.  Wood 
(1896)  60  J.  P.  490. 

18.  We  found  that  the  drain  was  used  by  two  or  more  houses 
belonging  to  different  owners,  and  that  the  drain  was  a  single  private 
drain  within  the  meaning  of  section  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  and  we  made  an  order  upon  the  appellant  to 
abate  the  nuisance  and  to  do  any  works  necessary  for  the  purpose 
within  28  days. 

19.  The  question  upon  which  the  opinion  of  the  Court  is  desired  is 
whether  we,  the  said  justices,  being  such  a  court  of  summary 
jurisdiction,  upon  the  above  statement  of  facts  came  to  a  correct 
determination  and  decision  in  point  of  law,  and  if  not  what  should  be 
done  in  the  premises. 

Rhodes  for  the  appellant.  This  structure  is  not  a  "single  private 
drain"  within  section  19  of  the  Public  Health  Acts  Amendment  Act, 
1890.  That  section  applies  only  where  no  two  of  the  houses  belong 
to  the  same  owner,  as  in  Brculford  v.  Eastbourne  Corporation,  1896, 
2  Q.  B.  205  ;  65  L.  J.  Q.  B.  57 1.  If  this  is  not  so,  the  anomaly  ensues 
that  the  conduit  begins  by  being  a  public  sewer  and  then,  at  a  certain 
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point,  is  converted  into  a  single  private  drain :  Jackson  v.  Wimbledon 
Urban  District  Council  {i()o^)  2  L.  G.  R.  545. 

Secondly,  even  if  the  conduit  is  a  single  private  drain,  the  works  here 
required  were  not  such  as  are  contemplated  by  section  41  of  the  Act 
of  1875,  because  they  were  of  a  structural  character,  and  the  words 
"require  alteration  or  amendment"  in  that  section  do  not  refer  to 
structural  alterations :  Fulham  Vestry  v.  Solomon^  1896,  i  Q.  B.  198; 
65  L.  J.  M.  C.  33,  per  Kennedy  J. 

Fleetwood  Pritchard  for  the  respondents.  The  second  point  has  been 
decided  adversely  to  the  appellant's  contention  in  Southwold  Corporation 
V.  Crowdy  (1903)  i  L.  G.  R.  899. 

As  to  the  first  point,  section  19  of  the  Act  of  1S90  applies.  At  the 
place  where  the  repairs  were  required  the  conduit  received  the  drainage 
of  houses  belonging  to  different  owners,  and  therefore  fulfilled  the 
conditions  of  that  section.  The  conduit  was  no  doubt  a  "sewer" 
within  the  meaning  of  the  Public  Health  Acts ;  but  a  conduit  which  is 
a  "  sewer "  for  other  purposes  may  be  a  single  private  drain  for  the 
purpose  of  section  19:  Reg,  v.  Hastings  Corporation^  1897,  i  Q.  B. 
46  ;  66  L.  J.  Q.  B.  80. 

[Channell  J.  The  real  solution  of  section  19  is  that  the  draftsman 
of  the  Act  did  not  understand  the  law,  and  thought  that  so  long  as  a 
drain  pipe  which  drained  a  number  of  houses  was  situate  on  private 
property,  and  the  houses  belonged  to  the  same  owner,  the  pipe  was  a 
private  drain  and  not  a  sewer ;  but  that,  unfortunately,  is  a  solution 
we  are  not  allowed  to  adopt.] 

Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B.  205  ;  65  L.  J. 
Q.  B.  5  7 1  is  on  all  fours  with  the  present  case,  and  is  conclusive  in  the 
respondents'  favour. 


Lord  Alverstone  C.J.  Speaking  for  myself  I  may  say  that  I  hope 
that  the  Court  of  Appeal  or  the  House  of  I^rds  may  be  able,  by 
sweeping  away  some  of  the  conflicting  decisions  upon  this  subject,  to 
reduce  the  law  to  a  logical  system,  or  else  that  the  Act  of  1890  may 
be  amended  by  the  insertion  of  a  definition  of  the  expression  "  single 
private  drain." 

I  cannot  help  feeling  that  it  is  unfortunate  that  the  L^islatore 
shonld  ever  have  allowed  it  to  become  law  that  a  person  may  convert 
that  which  would  otherwise  be  a  private  drain  into  a  sewer,  and  impose 
upon  the  local  authority  the  obligation  of  repairing  it,  simply  by  allowing 
other  persons  to  send  the  drainage  of  their  houses  through  it.  But  the 
language  of  the  definition  clause  in  the  Act  of  1875  '^  plain,  and  it 
cannot  now  be  disputed  that  under  that  Act  a  drain  pipe  which  receives 
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the  drainage  of  more  than  one  building  is  a  sewer  none  the  less  because       _^®^^ 

it  is  made  entirely  through  private  property.     Therefore,  apart  from  the  Thompson  v. 

Act  of  1890,  the  conduit  in  the  present  case,  which  was  constructed  j^^^ 

before  1890,  was  a  sewer.     The  Act  of  1890  provides,  by  section  19,    ^ 

that  "where  two  or  more  houses  belonging  to  different  owners    are 

connected  with  a  public  sewer  by  a  single  private  drain,"  the  procedure 

under  section  41  of  the  Act  of  1875  may  be  put  in  force.     And  the 

question  is  what  is  meant  by  a  "single  private  drain."     It  is  said  that 

the  cases  of  Bradford  v.  Eastbourne  Corporation^  1896,   2  Q.  B.  205  ; 

65  L.  J.  Q.  B.  571,  and  Self  v.  Hove  Commissioners^   iS95>   '   Q.  B. 

685;  64  L   J.  Q.  B.   217,  have  decided  that  where  a  pipe  running 

through  private  land  receives  the  drainage  of  several  houses,  the  effect 

of  the  Act  of  1890  is  to  convert  the  pipe  into  a  private  drain  if  the 

houses  t)elong  to  different  owners,  although  it  would  have  left  it  a 

sewer  if  the  houses  had  all  belonged  to  one  person.     That  conclusion 

seems  to  me  absurd  and  ridiculous,  and  one  which  the  Court  should 

be  at  pains  to  avoid  if  by  any  possibility  it  can  be  avoided.     It  is  true 

that  the  facts  in  the  Eastbourne  case  are  almost  identical  with  those  in 

the  present,  and  in  that  case  the  Court  seem  to  have  thought  that  the 

fact  of  tlie  pipe  being  situate  wholly  on  private  land  was  sufficient  to 

make  it  a  private  drain  for  the  purposes  of  section  19,  though  it  might 

be  a  sewer  for  other  purposes.     And  if  that  case  stood  alone  we  might 

be  compelled  to  follow  it.     But  we  have  to  choose  between  conflicting 

decisions.     Whatever  the  Legislature  may  have  meant  by  section  19,  I 

am  at  all  events  satisfied  of  this,  that  they  did  not  intend  the  test  of 

whether  a  pipe  on  private  land  was  a  private  drain  or  not  to  depend 

upon  the  question  of  the  houses  which  it  drained  belonging  to  one 

owner  or  to  more.      It    may  be  that,  as  my    brother   Channell   has 

suggested,  the  framers  of  the  Act  of  1890  were  under  the  impression 

that  a  pipe  on  private  land  which  drained  several  houses  belonging  to 

the  same  owner  was  a  private  drain  under  the  Act  of  1875,  ^^^  being 

under    that     impression     desired    to    place    a    pipe  which    drained 

several  houses  belonging   to   different   owners  on  the  same  footing. 

But  we   are    not    permitted   to   adopt    that    explanation,  and   under 

those   circumstances  we    are   driven    to  the  condusion   that  section 

19  must  have    been  designed  to  meet  the  rare  case  of  a  drain-pipe 

made  for  the  purpose  of  draining  several  houses  for  the  profit  of  ihe 

person  constructing  it,  which  under  section  13  of  the  Act  of  1875  <i<^es 

not  vest  in  the  local  authority,  and  consequently  remains  a  private 

drain.    I  am  of  opinion  that  in  this  case  the  pipe  which  received  the 

drainage  of  No.  428,  liverpool  Road,  was  a  sewer  and  not  a  single 

private  drain,  and  that  section  19  of  the  Act  of  1890  has  no  application. 
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And  on  that  ground  the  appeal  must  be  allowed.  With  regard  to  the 
other  ground  of  the  appeal,  I  think  the  case  of  Southwold  Corporaium 
V.  Crowdy  (1903)  i  L.  G.  R.  899,  is  conclusive  against  the  appellant 
That  case  decided  that  section  41  of  the  Act  of  1875  applies  to  all 
cases  in  which  the  bad  condition  of  the  drains  is  such  as  to  amount  to 
a  nuisance,  even  though  the  alteration  of  the  conduit  necessary  to 
abate  the  nuisance  may  involve  an  alteration  of  the  structure. 

Darling  J.  I  find  myself  unable  to  arrive  at  anything  that  could 
be  reasonably  called  an  opinion  with  respect  to  the  meaning  of 
section  19  of  the  Act  of  1890.  It  seems  to  me  that  the  simplest  way 
out  of  the  difficulty  is  for  Parliament  to  recognise  that  a  mistake  has 
been  made  in  the  legislation,  and  by  amending  the  section  to  get  rid  of 
the  absurdities  that  necessarily  result  from  the  manner  in  which  it  has 
been  passed,  and  put  the  section  on  an  intelligible  basis.  With  respect 
to  our  decision  in  this  particular  case,  I  content  myself  with  saying  that 
if  anyone  can  reconcile  these  Acts  of  Parliament  it  is  my  brother 
Channell,  and  whatever  his  view  upon  this  section  may  be,  to  that  view 
I  am  ready  to  subscribe. 

Channell  J.  I  should  be  glad  if  this  case  went  before  a  higher 
tribunal,  so  that  if  possible  an  authoritative  decision  upon  this  subject 
might  be  obtained,  though  at  the  same  time  I  do  not  think  that  a 
thoroughly  satisfactory  decision  is  possible.  The  problem  is  how  to 
reconcile  the  provisions  of  section  19  of  the  Act  of  1890  with  the  general 
definition  clause  in  the  Act  of  1875,  and  that  is  a  problem  which  in  mj 
opinion  is  really  insoluble. 

There  is  one  point  upon  that  section  made  by  the  appellant  as  to  the 
meaning  of  the  words  **  belonging  to  diflFerent  owners,"  which  I  may  get 
rid  of  at  once.  I  am  perfectly  clear  that  the  proper  interpretation  of 
these  words  is  "  not  all  belonging  to  the  same  owner."  It  could  not 
have  been  intended  that,  if  there  was  a  row  of  twenty  houses,  different 
considerations  were  to  apply  according  as  they  belonged  to  twenty 
different  owners,  or  only  to  nineteen  owners  by  reason  of  two  houses  in 
the  row  belonging  to  the  same  person.  Whatever  the  object  of  the 
Legislature  was  in  enacting  this  section,  it  is  intelligible  that  they 
should  say  with  reference  to  that  which  is  a  single  private  drain  that  the 
fact  of  the  houses  not  all  belonging  to  the  same  owner  shall  not  prevent 
the  making  of  an  order  under  section  41  of  the  Act  of  1875.  But  why 
did  they  limit  the  application  of  section  19  to  the  case  of  a  pipe 
draining  houses  not  all  belonging  to  the  same  owner?  What  did  they 
mean  by  a  single  private  drain?  The  most  natural  answer  to  that 
question  is  that  which  I  suggested  in  the  course  of  the  aigument, 
namely,  that  the  person  who  framed  the  section  was  labouring  under  the 
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idea  that  a  pipe  might  be  a  single  private  drain  under  the  Act  of  1875,  ^^^^ 
although  it  drained  different  houses,  provided  they  all  belonged  to  the  Thompaoii  v. 
same  owner.  That  is  certainly  not  the  general  law,  although  there  are  ^^^ 
certain  exceptional  cases  in  which  it  may  happen.  There  is  another  ^ 
possible  solution  of  the  problem  as  to  how  this  section  19  came  to  be 
passed,  which  is  this.  The  Act  of  1890  is  an  adoptive  Act,  and  a  con- 
siderable number  of  the  clauses  in  it  are  clauses  which  had  been  passed 
from  time  to  time  in  various  local  Acts,  and  section  19  is  one  of  such 
clauses;  for  instance,  it  appears  in  section  134  of  the  Carlisle  Corpo- 
ration Act,  1887  (50  Vict.  c.  xix.),  which  was  one  of  the  Acts  discussed 
WiHills.Hair^  1895,  i  Q.  B.  906;  64  L.  J.  M.  C.  164.  But  then 
these  local  Acts  did  not  contain  a  definition  of  the  term  'Mrain" 
similar  to  that  in  section  4  of  the  Act  of  1875,  while  some  of  them 
contained  clauses  similar  to  section  250  of  the  Metropolis  Management 
Act,  1855,  whereby  the  expression  "drain"  is  made  to  include  any 
drain  for  draining  a  block  of  houses  by  a  combined  operation  under 
the  order  of  the  local  authority.  Under  these  circumstances  the 
sections  of  the  local  Acts  corresponding  to  section  19  of  the  Act  of 
1890  were  perfectly  easy  to  construe ;  there  was  no  difficulty  about 
them.  But  when  these  sections  got  imported  into  the  Act  of  1890,  in 
which  the  term  "  drain  "  was  to  be  interpreted  as  defined  by  section  4 
of  the  Act  of  1875,  a  difficulty  at  once  arose.  Personally  I  do  not 
think  a  perfectly  satisfactory  solution  of  that  difficulty  is  possible; 
but  one  must  offer  the  best  one  can,  and  it  seems  to  me  that  the 
best  available  is  that  suggested  by  Cave  J.  in  Hill  v.  Hair^  1895, 
I  Q.  B.  906 ;  64  L.  J.  M.  C.  164,  that  there  may  be  in  law  such 
a  thing  as  a  single  private  drain  draining  more  than  one  house; 
for  instance,  where  it  drains  two  houses  within  the  same  curtilage, 
or  where  it  drains  a  number  of  houses  for  the  profit  of  the  maker 
of  the  drain,  or  possibly  where  there  is  an  agreement  between  a 
local  authority  and  a  building  owner  that  they  will  sanction  a 
combined  system  of  drainage  upon  the  terms  of  the  pipe  remain- 
ing a  private  drain.  If  section  19  be  understood  as  limited  to 
those  cases,  then  you  can  give  it  a  sensible  interpretation — 
otherwise  not.  If  you  can  show  in  a  particular  case  that  a  drain 
is  a  private  drain  of  one  of  those  descriptions,  then  you  may 
make  an  application  under  section  41,  although  the  houses  drained 
by  it  belong  to  different  owners.  But  the  fact  that  the  houses 
belong  to  different  owners  will  not  make  it  a  private  drain.  In 
the  present  case  the  pipe  does  not  belong  to  one  of  the  exceptional 
classes  that  I  have  indicated,  and  consequently  the  general  rule  applies, 
and,  as  it  drains   more  than  one  house,  it  is  a   sewer  and   not  a 
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private  drain,  and  consequently  section  19  has  no  application.    The 
appeal  must  be  allowed. 

Appeal  alloivtd. 

Solicitor  for  the  appellant — E.  Lorimer  Wilson,  Manchester. 
Solicitors  for  the  respondents — Sharpe,   Parker,  &   Co.,  for   W.  H. 
Hickson,  Eccles. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

It  seems  that  even  on  the  footing  that  the  pipe  in  question  in  the  above  case 
was  a  "  singte  private  drain  "  within  the  meaning  of  section  19  of  the  Act  of 
1890,  the  course  taken  by  the  local  authority  was  mistaken,  and  that  at  any  rate 
the  justices  in  making  an  order  for  the  execution  of  the  necessary  works  com- 
pletely misconceived  their  powers. 

Section  41  of  the  Public  Health  Act,  1875,  provides,  putting  it  shortly,  that  on 
a  written  application  statirg  that  a  drain  is  a  nuisance,  the  local  authority  may 
cause  the  drain  to  be  examined,  and  if  upon  examination  the  drain  appears  to 
be  in  bad  condition,  may  give  notice  to  the  owner  or  occupier  requinng  him 
to  do  ihe  necessary  works,  and  that  if  the  notice  is  not  complied  with  the  person 
in  default  shall  be  liable  to  a  penalty,  and  further  that  the  local  authority  may  do 
the  works  themselves  and  recover  the  expenses  from  the  owner. 

Section  19  of  the  Act  of  1890  provides  that  in  the  case  of  the  "  single  private 
drain  "  there  dealt  with,  **  application  may  be  made  under  section  41  of  the 
Public  Health  Act,  1875  (relating  to  complaints  as  to  nuisances  from  drains),  and 
the  local  authority  may  recover  any  expenses  incurred  by  them  in  executing  any 
works  under  the  powers  conferred  on  them  by  that  section  from  the  owners  of  the 
houses  "  in  shares  apportioned  as  in  the  section  mentioned. 

In  Lancaster  v.  Barnes  Urban  District  Council^  1 898,  i  Q.  B.  855 ;  67  L.  J. 
Q.  B.  744  ;  78  L.  T.  355  ;  46  W.  R.  623 ;  62  J.  P.  405,  the  Court  expressed 
the  opinion — not  merely  obiter^  but  as  the  basis  of  the  decision — that  the  penal 
provisions  of  section  41  of  the  Act  of  1875  ^'^  '^ot  applied  by  section  19  of  the 
Act  of  1890  to  the  '*  single  private  drain"  ;  and  if  that  is  so  it  is  clear  that  the 
only  remedy  of  the  local  authority  in  the  case  of  a  single  private  drain  where 
their  notice  to  do  the  work  is  not  complied  with  is  to  execute  the  works  them- 
selves and  recover  the  expenses,  and  that  they  cannot  take  out  a  summons,  as  wss 
done  in  the  above  case,  for  mere  non-compliance  with  the  notice 

Further,  under  section  41  of  the  Act  of  1875,  the  only  power  the  justices  have 
upon  a  summons  for  non-compliance  with  a  notice  under  that  section  is  to  inflict 
a  penalty.  They  have  no  power  to  order  the  execution  of  works.  So  that  there 
seems  to  be  no  possible  doubt  that  in  ordering  the  execution  of  works  in  the 
above  case  the  justices  were  entirely  wrong. 

It  may  be  pointed  out  that  the  decision  on  the  main  point  in  the  above  case  is 
not  only  contrary  to  Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B.  205 ; 
65  L.  J.  Q.  B.  571  ;  74  L.  T.  762  ;  45  W.  R.  31  ;  60  J.  P.  501,  but  also  to 
Seal  V.  Merthyr  Tydfil  Urban  District  Council,  1897,  2  Q.  B.  543 ;  67  L.  J. 
Q.  B.  37  ;  77  L.  T.  303  ;  61  J.  P.  551,  which  appears  not  to  have  been  cited 
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SOUTH-WEST   SUBURBAN  WATER   CO.  v.  ST.  MARYLEBONE         /^*^.i9,  22; 
GUARDIANS.  ^^-  ^' 

Watep — Su|»pl7 — •*  Dome«tlo  pupposes  »• — ••  Dwelllnflr-house '» — Wopk- 
houflie  sohool— **  Business  "—Non-oompllanee  with  peflrulatlons  of 
watep  oompany— Bope  of  sepvioe  pipe— "Watepwopke  Clauses  Aot, 
1847  ClO  &  11  Vict.  o.  17),  8S.  85, 48, 50, 58-VratePWOPks  Clauses  Aot, 
1868  (26  ft  27  Vlot.  o.  98X  8. 12-NoPWOod  (Middlesex)  Watep  Opdep, 
1878  (seheduled  to  41  &  42  Vlot.  o.  IvL),  s.  17. 

A  poor  law  school  is  a  dwelling-house  within  enactments  requiring 
a  water  company  to  supply  water  to  dwelling-houses  for  "  domestic 
purposes "  within  the  meaning  of  the  Watenvorks  Clauses  Acts. 
And^  though  the  carrying  on  of  such  a  school  is  a  business,  ivater 
used  in  the  school  for  purposes  of  a  domestic  character  is  used  for 
•*  domestic  purposes"  within  the  meaning  of  those  Acts;  for  it  is  the 
character  of  the  purpose,  and  not  the  character  of  the  premises  in 
which  the  water  is  used,  that  is  the  important  factor  in  determining 
whether  it  is  used  for  "  domestic  purposes  "  or  not. 

The  words  "  domestic  purposes  "  in  the  Waterworks  Clauses  Acts 
refer  to  user  not  merely  for  washing,  drinking,  and  flushing  closets 
and  the  like  in  a  house^  but  extend  to  user  for  the  amenities  of  the 
house,  even  where  the  house  is  used  for  business  purposes  ;  but  the 
limit  of  such  amenities  must  be  ascertained  with  due  regard  to  what 
is  reasonable  and  to  what  is  the  ordinary  user  at  the  present  day. 
Thus  the  heating  of  premises  by  hot-water  pipes  is,  while  the 
generating  of  steam  for  the  supply  of  power  is  not,  a  domestic  purpose. 

Where  a  water  company  required  to  supply  water  for  domestic 
tnirffoses  are  empowered  to  make  regulations  for  preventing  the 
misuse  of  the  water,  and  to  refuse  a  supply  if  such  regulations  are 
not  complied  with,  a  person  otherwise  entitled  to  a  supply  for  his 
domestic  purposes  cannot  demand  such  supply  if  the  appliances  for  the 
use  of  water  in  his  house  do  not  conform  with  the  regulations. 

Where,  there  being  no  other  prescribed  limit,  the  bore  of  a  service 
pipe  to  be  laid  by  the  owner  or  occupier  of  a  house  for  obtaining  water 
for  his  domestic  purposes  is  limited  by  section  ^o  of  the  Waterworks 
Clauses  Act,  1847,  to  luilf  an  inch,  unless  the  undertakers  consent  to 
the  use  of  a  larger  pipe,  and  the  company  by  their  regulations  fix 
three-quarters  op  an  inch  as  the  maximum  bore,  a  person  entitled  to 
a  supply  for  domestic  purposes  canrwt  insist  on  being  supplied  by 
means  of  a  pipe  of  larger  bore,  but  he  is  not  precluded  from  insisting 
on  a  supply  by  means  of  as  many  small  pipes  as  may  be  necessary, 

Barnard  Castle  Urban  District  Council  z;.  Wilson,  1901,  2  Ch.  813 ; 
1902,  2  Ch.  746  j  70  L.  J.  Ch.  859 ;  71  L.  J.  Ch.  825,  discussed. 

This  was  an  action  by  the  plaintiffs  claiming  (i)  ^£461  i8s.  6d., 
the  price  ol  certain  gallons  of  water  sold  and  delivered ;  (2)  a  declara- 
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^^^^        tion   that   the   defendants   were   not   entitled    \vithout   an  agreement 

South- West        in  that  behalf  to  require  the  plaintiflfs  to  supply  water  to  the  defen- 

Oo**^**St  ^*^  ^^^^*  schools  in  the  parish  of  Norwood  (commonly  caUed  Southall) 

M&ryiflbone        ^^  the  county  of  Middlesex,  for  any  purpose,  or  (alternatively)  for  any 

Guardians.         of  the  purposes  specifically  described  in  paragraph  4  of  the  statement 

of  claim ;  and  (3)  a  declaration  that  the  defendants  were  not  entitled 

without  the  plaintiffs'  consent  to  have  or  maintain  a  pipe  with  a  bore 

exceeding  half  an  inch  communicating  with  the  plaintiffs'  pipes  or  to 

have  or  maintain  a  certain  valve  or  by-pass. 

By  the  South-West  Suburban  Water  Act,  1883  (46  &  47  Vitt 
c.  cxlvii.),  and  the  statutes  and  Orders  incorporated  therewith*,  includ- 
ing the  Waterworks  Clauses  Acts,  1847  (10  &  11  Vict.  c.  17)  and 
1863  (26  &  27  Vict.  c.  93),  and  the  Norwood  (Middlesex)  Water 
Order,  1878,  the  plaintiffs  were  authorised  and  required  to  supply 
water  within  the  parish  of  Nor^vood,  in  the  county  of  Middlesex,  in 
accordance  with  the  provisions  of  such  enactments. 

The  defendants  were  the  owners  and  occupiers  of  premises  in  the 
parish  of  Norwood,  where  they  had  erected  and  maintained  schools 
for  the  maintenance,  education,  and  training  of  the  workhouse  chil- 
dren (to  the  number  of  about  350)  of  their  own  parish,  which  was  far 
removed  and  in  no  way  connected  with  such  parish. 

On  December  6,  1901,  the  plaintiffs  gave  the  defendants  notice  to 
terminate  on  March  25,  1902,  an  agreement  then  subsisting  between 
the  plaintiffs  and  the  defendants  for  the  supply  of  water  to  the  schools, 
offering  at  the  same  time  to  enter  into  a  new  agreement  for  the  further 
supply  of  water.  The  agreement  thus  terminated  was  one  by  which 
the  defendants  paid  a  certain  price  per  1,000  gallons  by  meter,  and 
for  the  supply  under  which  a  3-in.  service  pipe  had  been  laid. 

On  March  10,  1902,  the  defendants  passed  a  resolution  to  demand 
of  the  plaintiffs  a  supply  of  water  for  domestic  purposes  for  the  schools 
at  a  charge  based  on  the  annual  rack  rent  or  value  of  their  premises, 
discontinuing  at  the  same  time  any  supply  for  the  use  of  the  defen- 
dants' swimming-bath.  On  March  11,  1902,  the  defendants  conmiu- 
nicated  that  resolution  to  the  plaintiffs. 

On  March  20,  the  plaintiffs  wrote  to  the  defendants  that,  inasmuch 
as  the  defendants  required  a  supply  for  domestic  purposes  only,  the 
3-in.  pipe  must  be  disconnected,  and  a  ^-in.  service  pipe  substituted, 
and  that  certain  alterations,  which  the  plaintiffs  briefly  indicated,  must 
be  made  by  the  defendants  in  their  system  so  as  to  disconnect  the 
supply  from  purposes  not  of  a  domestic  nature.  The  letter  concluded 
by  stating  that  the  plaintiffs  would  supply,  as  from  March  25,  water 
for  domestic  purposes  for  which  the  charge  would  be  based  upon  the 
annual  value  of  the  premises.     On  March  25  the  defendants  replied 
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that  they  had  instructed  the  superintendent  of  their  schools  neither 
to  make  nor  to  allow  any  alterations  to  the  schools  or  service  mains  South-West 
connected  with  the  supply  of  water,  except  to  disconnect  the  swimming-  5'*™"'"??  waw 
bith,  and  they  sent  a  copy  of  a  resolution  which  the  defendants  had  Miiryiebone 
pissed  that  the  defendants'  solicitors  be  instructed  to  resist  any  action  GnardiaM. 
on  the  part  of  the  plaintiflFs  to  avoid  the  defendants'  resolution  of 
March  10,  and  that  the  solicitors  be  instructed  to  enforce  the  ]>er- 
fonnance  of  that  resolution  on  the  part  of  the  plaintiffs. 

On  June  5,  1902.  the  plaintiffs,  having  been  allowed  inspection  of 
the  defendants'  water  services,  gave  details  of  the  alterations  which 
the  i^aintiffs  said  were  necessary.  On  June  25,  the  defendants,  in 
reply,  simply  referred  to  their  previous  resolution  demanding  a  supply 
for  domestic  jxirposes.  On  June  30,  the  plaintiffs  replied  that  if  the 
guardians  wished  for  a  domestic  supply  only  they  must  comply  with 
the  plaintiffs'  previous  request.  The  defendants,  however,  refused  to 
make  any  alterations  at  all. 

Subsequently  the  plaintiffs  demanded  payment  upon  the  footing  of 
so  much  per  1,000  gallons,  and  the  defendants  tendered  payment  on 
the  footing  of  an  annual  charge  based  on  the  annual  value.  This 
tender  the  plaintiffs  did  not  accept.  The  plaintiffs  did  not  cut  off 
the  supply,  but  by  writ  issued  on  April  17,  1903,  commenced  the 
present  action. 

The  plaintiffs  by  p)aragraph  4  of  their  statement  of  claim  alleged 
as  follows :  "  At  the  time  of  the  determination  of  the  said  agreement 
between  the  parties  the  defendants  were  using  the  water  so  supplied 
by  the  plaintiffs  for  a  considerable  number  of  purposes  other  than 
domestic  purposes,  that  is  to  say,  (a)  for  garden  and  greenhouse 
supply,  {b)  for  automatic  flush  cisterns  with  a  continuous  action  by 
day  and  by  night,  {c)  for  a  continuous  and  constantly  running  supply 
to  a  very  large  number  of  urinals,  {d)  for  a  large  number  of  hydrants, 
(e)  for  three  large  Lancashire  boilers  used  for  {inter  alia)  driving 
machinen-'  and  pumping  water,  (/)  for  use  in  the  laundry  or  laundries 
used  for  the  business  of  laundry  work  and  teaching  the  same  to  the 
female  inmates  of  the  schools,  {g)  for  washing  out  a  swimming-bath 
with  a  capacity  of  25,000  gallons." 

The  plaintiffs  contended  that  the  defendants  were  not  entitled  under 
section  17  of  the  Order  of  1878,  or  otherwise  under  the  Acts  above 
referred  to,  to  demand  any  supply  of  water  for  the  schools  otherwise 
than  by  agreement  with  the  plaintiffs. 

The  defendants  counterclaimed  for  a  declaration  that  they  were 
entitled  to  be  supplied  with  water  for  all  the  purposes  mentioned  in 
paragraph  4  of  the  plaintiffs'  statement  of  claim  other  than  purposes 
(a)  and  {g)  at  a  rate  not  exceeding  j[fi  per  cent,  per  annum  on  the  rack 
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1904.        rent  or  value  of  the  schools  and  at  the  rates  for  water-closets  and 
South-West        baths  specified  in  the  Order  of  1878. 

Suburban  Water      The  material  sections  of  the  Waterworks  Clauses  Act,   1847,  are 
Ite^eLe         ^^^  following:— 

Guardians.  Section  35  provides  that  "  the  undertakers  shall  provide  and  keep 

in  the  pipes  to  be  laid  down  by  them  a  supply  of  pure  and  whole- 
some water,  sufficient  for  the  domestic  use  of  all  the  inhabitants  of 
the  town  or  district  within  the  limits  of  the  Special  Act,  who,  as 
hereinafter  provided,  shall  be  entitled  to  demand  a  supply,  and  shall 
be  willing  to  pay  water  rate  for  the  same.  .  .  ." 

Section  48  empowers  the  inhabitants  to  lay  sen^ice  pipes  from  the 
houses  to  the  pipes  of  the  undertakers. 

Section  50  is  as  follows :  "  The  bore  of  any  such  pipe  as  last  afore- 
said shall  not  exceed  the  prescribed  limits,  and  where  no  limit  is 
prescribed  it  shall  not  exceed  half  an  inch,  except  with  the  consent 
of  the  undertakers." 

Section  53  provides  that  "  every  owner  and  occupier  of  any  dwelling- 
house,  or  part  of  a  dwelling-house  within  the  limits  of  the  Special 
Act  shall,  when  he  has  laid  such  communication  pipes  as  aforesaid, 
and  paid  or  tendered  the  water  rate  payable  in  respect  thereof,  accord- 
ing to  the  provisions  of  this  and  the  Special  Act,  be  entitled  to  demand 
and  receive  from  the  undertakers  a  sufficient  supply  of  water  for  his 
domestic  purposes." 

Section  12  of  the  Waterworks  Clauses  Act,  1863,  provides  as 
follows :  "  A  supply  of  water  for  domestic  purposes  shall  not  include  a 
supply  of  water  for  cattle  ...  or  a  supply  for  any  trade,  manufacture, 
or  business,  or  for  watering  gardens,  or  for  fountains,  or  for  any 
ornamental  purpose." 

Section  17  of  the  Order  of  1878  provides  as  follows:  "The  under- 
takers shall,  at  the  request  of  the  owner  or  occupier  of  any  dwelling- 
house,  or  part  of  a  dwelling-house,  entitled  under  the  provisions  of  this 
Order  to  demand  a  supply  of  water  for  domestic  purposes  (which  shall 
include  one  water-closet),  furnish  to  such  owner  or  occupier  a  suffi- 
cient supply  of  water  for  such  domestic  purposes,  at  rates  not  exceed- 
ing the  yearly  rates  hereinafter  specified ;  (that  is  to  say,)  .  .  .  where 
such  rack  rent  or  value  exceeds  one  hundred  pounds,  at  a  rate  per 
centum  on  such  rack  rent  or  value  not  exceeding  six  pounds." 

Section  19  of  the  Order  enables  the  undertakers  to  make  and  enforce 
reasonable  regulations  for  preventing  the  waste  or  misuse  of  water, 
and  to  prescribe  the  pipes,  cocks,  cisterns,  and  other  apparatus  proper 
and  suitable  for  the  purposes  of  supply. 

Section  20  of  the  Order  empowers  the  undertakers,  if  the  regulations 
are  not  observed  by  any  person,  to  refuse  a  supply  or  cut  oflF  the 
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supply,  and  provides  for  the  determination  of  any  diflFerence  as  to  __J|^p*' 

whether  the  regulations  are  reasonable,  or  have  been  complied  with,  South-West 
bv  two  iustices.  Suborian  Water 

^  Co.  V,  St. 

Marylebone 
Vanckweris,    K,C,,    and    G.    Wallace   for    the    plaintiflFs.     Under  Guardiaos. 

section  53  of  the  Waterworks  Clauses  Act,  1847,  the  owner  or  occu- 
pier of  premises  is  entitled  to  demand  a  supply  of  water  for  "  domestic 
purposes,"  but  by  section  12  of  the  Waterworks  Clauses  Act,  1863,  it 
is  provided  that  domestic  purposes  are  not  to  include  a  supply  for  "  any 
trade,  manufacture,  or  business."  What  the  defendants  are  doing  at 
their  school  is  bringing  up  and  fitting  for  life  pauper  children.  The 
school  is  therefore  a  business:  Rolls  v.  Miller  (1884)  27  Ch.  D.  71  ; 
53  L.  J.  Ch.  682.  To  constitute  a  business  it  is  not  essential  that 
there  should  be  payment:  Ibid,  The  water  therefore  required  for 
the  school  is  not  for  "  domestic  purposes  " :  Barnard  Castle  Urban 
District  Council  v.  Wilson^  1901,  2  Ch.  813;  1902,  2  Ch.  746; 
70  L.  J.  Ch.  859;  71  L.  J.  Ch.  825.  Pidgeon  v.  Great  Yarmouth 
Waterworks  Co,  1902,  i  K.  B.  310;  71  L.  J.  K.  B.  61,  in  which  it 
was  held  that  the  occupier  of  premises  used  by  him  as  a  boarding- 
house  was  entitled  to  demand  a  supply  of  water  for  domestic  purposes, 
was  decided  on  a  misapprehension  of  your  Lordship's  view  in  the 
Barnard  Castle  case  {supra).  In  that  case  the  plaintiffs  admitted, 
and  the  case  was  fought  before  your  Lordship  on  the  footing  that  the 
defendants  were  entitled  to  a  supply  for  domestic  purposes,  although 
they  were  carrying  on  a  business.  The  test  of  whether  water  is  sup- 
plied for  "  domestic  purposes  "  is  whether  or  not  it  is  used  for  domestic 
purposes  which  are  apart  from  the  puirposes  of  a  business.  Take  the 
case  of  an  hotel  where  the  hotel  keeper  does  not  reside  on  the  premises ; 
it  is  submitted  that  in  such  a  case  he  would  not  be  entitled  to  require 
a  supply  of  water  except  upon  a  contractual  basis. 

[Buckley  J.  Then  there  would  be  an  insanitary  house.  If  a  guest 
wished  to  wash  his  hands  I  should  say  that  the  water  was  required  for 
a  domestic  purpose.] 

If  the  defendants  are  entitled  to  require  a  supply  they  can  only  use 
it  for  strictly  domestic  purposes.  If  they  require  a  further  supply  for 
other  purposes,  it  must  be  by  agreement  with  plaintiffs.  They  cannot 
demand  a  supply  for  mixed  purposes.  The  words  "  domestic  pur- 
poses "  in  the  Order  of  1878  cannot  have  the  wide  meaning  contended 
for  by  the  defendants,  because  they  only  include  in  the  case  of  a 
dwelling-house  one  water-closet  and  do  not  include  a  bath.  Then  as 
to  the  purposes  alleged  by  the  defendants  to  be  domestic :  {b)  Auto- 
matic flush  cisterns  with  a  continuous  action  by  day  and  by  night; 
{c)  continuous  and  constantly  running  supply  to  a  ver)-  large  number  of 
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^^^^  urinals.  These  involve,  it  is  submitted,  an  unreasonable  user,  and 
Soath-West  are  not  domestic  purposes.  Even  if  they  are  domestic  purposes  they  are 
^^^*^^**"  contrary  to  the  plaintiffs'  regulations,  (d)  Hydrants.  These  again 
Maryiebone  ^^  not  domestic  purposes,  (e)  The  Lancashire  boilers.  As  to 
*"**'^'*'»-  these  it  is  obvious  that  water  for  a  boiler  to  drive  machinet)*  is  not 
for  a  domestic  purpose,  nor  is  (/)  for  use  in  the  laundry  used  for  the 
business  of  laundry  work. 

Further,  assuming  that  the  defendants  are  entitled  to  a  supply  far 
"  domestic  purposes  "  the\'  are  taking  it  through  a  pipe  with  a  boit 
of  3  inches  instead  of  ^  inch  or  f  inch  as  provided  by  the  plaintifs' 
regulations.  They  are  therefore  committing  a  breach  of  the  regula- 
tions which  entitles  the  plaintiffs  to  stop  the  supply. 

They  also  referred  to  Bristol  Waterworks  Co.  v.  Uren  (1885) 
15  Q.  B.  D.  637 ;  54  L.  J.  M.  C.  97 ;  Waterworks  Clauses  Act,  1847, 

ss.  35,  44.  50- 

Macmorran,  K.C.,  and  R.  Cunningham  Glen  for  the  defendants*. 
The  defendants'  establishment  is  a  Poor  Law  school.  It  is  in  realitt 
part  of  their  workhouse.  The  children  are  taken  out  of  the  workhousl 
and  sent  to  a  separate  establishment  A  supply  of  water  to  the  inmate! 
of  a  workhouse  is  a  supply  for  domestic  purposes :  Liskeard  Union  ?; 
Liskeard  Waterworks  Co,  (1881)  7  Q.  B.  D.  505.  It  may  be  thattbi 
carrying  on  of  a  school  is  a  business,  but  that  does  not  disentitle  die 
defendants  to  a  supply  for  domestic  purposes  for  the  persons  in  tbi 
school :  Barnard  Castle  Urban  District  Council  v.  Wilson  (suprt) 
In  Pidgeon  v.  Great  Yarmouth  Waterworks  Co,y  1902,  i  K.  B.  310; 
71  L.  J.  K.  B.  61,  it  was  held  that  there  might  be  a  supply  for  domestic 
purposes  to  persons  in  a  boarding-house.  Any  house  in  which  wata 
is  required  for  domestic  purposes  is  a  dwelling-house,  although  no  oni 
sleeps  or  takes  meals  there :  Cooke  v.  New  River  Co,  (1888)  38  Ch.  D 
56;57L.  J.  Ch.  383. 

Then  as  to  whether  the  jDurposes  here  in  dispute  are  domestic  pur- 
poses, (a)  is  given  up.  (b)  gCnd  (c)  No  one  can  dispute  that  wata 
used  for  flushing  latrines  and  urinals  is  used  for  a  domestic  purpose. 
[Buckley  J.  I  agree  that  reasonably  done  washing  out  closets  is  J 
domestic  purpose.]  Then  as  to  (d),  hydrants  used  for  cleaning  ibl 
pavement  outside.  There  is  nothing  to  prevent  a  person  receiving  i 
supply  for  domestic  purposes  from  fitting  the  taps  with  hoses.  Th^ 
hydrants  are  there  to  be  used  in  the  case  of  fire.  The  plaintiffs'  regu* 
lations  as  to  (b),  (c),  and  (d)  are,  it  is  submitted,  ultra  vires.  If  thei 
are  intra  vires  the  defendants  have  not  transgressed  them.  As  tl 
(e)  boilers,  these  are  in  a  somewhat  different  position.  Some  of  the 
purposes  for  which  they  are  used  are  purely  domestic  :  Smith  v.  Muller, 
1894,  I.  Q.  B.  192.     If  used  for  generating  steam  for  laundry,  tbat 
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might  be  for  a  domestic  purpose.     As  to  (/),  the  laundry  is  not  used        ^^^^ 
for  instruction.  Soath-Weet 

Then  as  to  the  3-iii.  bore.     Section  50  of  the  Waterworks  Clauses  Subnriwa  Water 
Act,  1847,  which  provides  that  the  bore  of  the  pipe  is  not  to  exceed  Maiyiebone 
the  prescribed  limits,  and,  where  no  limit  is  prescribed,  i  inch,  applies  Gnardians. 
only  to  a  case  where  the  pipe  is  laid  by  a  private  individual,  and  was 
intended  for  the  protection  of  water  companies.     It  is  not  a  general 
prohibition.     Under  section  53  every  owner  or  occupier  is  entitled  to 
receive   from  the  undertakers  a  sufficient    supply    of  water  for  his 
domestic  purposes.     There  is  nothing  in  the  Act  to  hinder  the  defen- 
dants from  using  as  many  pipes  as  are  requisite  in  order  to  give  them 
a  sufficient  supply.     The  defendants  have  at  present  a  pipe  with  a 
3-in.  bore  put  in  by  the  plaintiffs  at  the  defendants'  request.     The 
plaintiffs  are  therefore  estopped  from  saying  that  such  a  pipe  is  not 
necessary  for  an  efficient  supply,  and  consequently  cannot  cut  off  the 
supply. 

They  also  referred  to  Weaver  v.  Cardiff  Corporation  (1883)  48  L.  T. 
906;  Public  Health  Act,  1S75,  ss.  4,  62. 

DanckweriSy  K,C,,  in  reply.  The  only  obligatory  provision  as  to 
supply  is  that  contained  in  section  53,  which  entitles  every  owner  and 
occupier  of  any  dwelling-house  "to  demand  and  receive  from  the 
undertakers  a  sufficient  supply  for  his  domestic  purposes."  "  Domestic 
purposes "  there  mean  domestic  purposes  of  the  dwelling-house  of 
which  he  is  in  occupation.  A  dwelling-house  means  a  house  in  which 
people  sleep:  Riley  v.  Read  (1879)  4  -E^-  ^'  ^00 \  48  L.  J.  Ex.  437 ; 
Charterhouse  School  v.  Gayler,  1896,  i  Q.  B.  437 ;  65  L.  J..Q.  B.  233. 
Section  12  of  the  Act  of  1863  must  be  read  with  section  53  of  the 
Act  of  1847.  The  object  of  section  12  was  to  preclude  owners  of 
business  premises  from  the  right  to  demand  a  supply  for  domestic 
purposes.  Special  provisions  are  made  by  the  sections  38-41  of  the 
Act  of  1847  for  fire-plugs.  The  plaintiffs  are  entitled  to  say  that 
the  defendants  have  not  complied  with  their  regulations,  and  therefore 
that  the  plaintiffs  are  not  bound  to  supply  them.  If  the  defendants 
contend  that  the  plaintiffs'  regulations  are  ultra  vires  or  unreasonable, 
their  remedy  is  to  go  before  the  justices  as  provided  by  the  Order. 
The  plaintiffs  ask  for  a  declaration  that  the  defendants  have  not  put 
themselves  in  a  position  to  demand  a  supply  for  domestic  purposea 

Cur,  adv,  vult, 

March  2.    Buckley  J.  stated  the  facts  down  to  and  including  the 

letter  of  March  25,  and  continued : — In  adopting  this  attitude,  the 

defendants,  in  my  judgment,  were  wholly  in  the  wrong.     From  what 

follows  it  will  appear  that  some  of  the  purposes  for  which  the  existing 
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supply  was  then  used  were  not  domestic  purposes,  and  that  the  supply, 
South-West  so  far  as  used  for  domestic  purposes,  was  used  by  the  defendants  in 
SnbnrtM  Water  ^  manner  not  permissible  by  the  plaintiffs'  regulations,  duly  made  under 
Maryiebone  ^^^  Order  of  1878.  The  plaintiffs  were,  I  think,  within  their  rights 
^aardians.  in  requiring  that,  before  the  supply  at  a  charge  based  upon  the  annual 
value  was  made,  the  necessar}-  proper  alterations  should  be  carried  out 
in  the  defendants'  system.  [His  Lordship  then  stated  the  further  facts 
down  to  the  issue  of  the  writ  and  condnued :-  — ]  The  relevant 
statutory  provisions  are  shortly  as  follows  : — The  Order  of  1878  incor- 
porates the  Watenvorks  Clauses  Act,  1847.  By  section  48  of  that 
Act  any  owner  or  occupier  of  a  dwelling-house  may  lay  pipes  from  the 
undertakers'  pipes  into  his  premises.  By  section  50  the  bore  of  any 
such  pipe  is  not  to  exceed  the  prescribed  limits,  or,  if  none  be  pre- 
scribed, is  not  to  exceed  half  an  inch,  except  with  the  consent  of  the 
undertakers.  By  section  53  every  owner  and  occupier  of  a  dwelling- 
house  shall,  when  he  has  laid  his  communication  pipes,  be  entitled  to 
demand  and  receive  a  sufficient  supply  of  water  for  his  dcwnestic  pur- 
poses. By  section  35  the  undertakers  are  to  provide  a  supply  of  water 
sufficient  for  the  domestic  use  of  all  the  inhabitants  who  shall  be 
entitled  to  demand  a  supply.  By  the  Waterworks  Clauses  Act,  1863, 
s.  12,  a  supply  of  water  for  domestic  purposes  is  not  to  include,  amongst 
other  things,  a  supply  for  any  trade,  manufacture,  or  business.  By 
the  Order  of  1878,  s.  17,  the  undertakers  shall,  at  the  request  of  the 
owner  or  occupier  of  any  dwelling-house,  furnish  a  sufficient  supply 
for  domestic  purposes.  By  section  19  the  undertakers  may  make  and 
enforce  reasonable  regulations  for  preventing  the  waste  or  misuse  of 
water,  and  may  prescribe  the  pipes,  cocks,  cisterns,  and  apparatus 
suitable  for  the  purposes  of  supply.  By  section  20,  in  the  event  of  the 
regulations  not  being  observed,  the  undertakers  may  refuse  to  supply, 
or  may  cut  off  the  supply,  unless  and  until  the  regulations  are  com- 
plied with,  and  any  difference  as  to  whether  the  regulations  are  reason- 
able or  have  been  complied  with  may  be  referred  by  either  party  to, 
and  shall  be  settled  by,  two  justices.  By  section  21  the  undertakers 
may  supply  with  water  for  other  than  domestic  purposes  for  such 
remuneration  and  upon  such  terms  as  may  be  agreed. 

The  correspondence  shows  that  the  plaintiffs  did  not  thereby  deny 
the  right  of  the  defendants  to  receive  a  supply  for  domestic  purposes 
upon  complying  with  proper  conditions.  By  their  statement  of  claim, 
however,  and  at  the  Bar,  they  have  put  forward  a  contention  that  the 
defendants  are  not  entitled  except  by  agreement  to  a  supply  for  domestic 
purposes  at  all.  This  contention  is  based  upon  an  argument  that  the 
purposes  of  these  schools  constitute  a  business ;  and  that  section  12 
of  the  Act  of  1863  excludes  them  from  a  supply  for  domestic  pur- 
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poses.  Even  if  (which  is  not  here  the  case)  the  premises  were  occu-  iSO^ 
pied,  not  as  a  dwelling-house  by  persons  resident  and  sleeping  there,  but  South-Wwt 
purely  for  the  purposes  of  a  business — say,  of  a  factory — I  should  not  be  §J^^^  ^9>Uit 
prepared  to  hold,  at  least  without  further  argument,  that,  even  in  that  ManrleboDA 
case,  the  supply  of  water  for  what  I  may  call  sanitary  purposes — such  GuariUjuw, 
as  supplying  washhand-basins  or  the  ordinary  flushing  of  water-closets — 
could  be  refused  upon  the  mere  ground  that  no  one,  or  only  a  care- 
taker, slept  upon  the  premises.  It  is  noticeable  that  for  domestic 
purposes  there  is  a  right  to  demand  a  supply,  and  that  there  is  no  right 
to  demand  a  supply  for  other  purposes.  It  is  the  character  of  the 
purpose,  not  the  character  of  the  premises  in  which  the  water  is  used, 
that  is  here  the  important  factor.  The  test  of  residence  is  not  a  test 
of  the  purposes  of  user.  If  the  contention  be  well  founded,  a  factory 
would  be  excluded  from  a  right  of  supply  for  even  sanitary  purposes, 
a  conclusion  at  which  I  should  be  very  slow  to  arrive.  The  contention 
rests  upon  the  basis  that  a  house  is  not  a  dwelling-house  unless  the 
residence  in  or  occupation  of  the  house  extends  to  sleeping  in  it  In 
Cooke  V.  New  River  Co.  (1888)  38  Ch.  D.  56,  66;  57  L.  J.  Ch.  383, 
Lindley  L.J.,  speaking,  no  doubt,  of  a  different  Act  expressed  in 
different  terms,  says:  "I  am  disposed  to  think  that  anything  is  a 
dwelling-house  within  the  meaning  of  this  section  which  is  a  house 
and  in  which  water  is  required  for  domestic  purposes,  or  for  any  other 
purposes  for  which  rates  are  fixed."  As  at  present  advised  I  think  this 
is  true  of  the  Waterworks  Clauses  Acts.  Upon  the  same  point  I  refer 
to  Smith  V.  Miiller,  1894,  i  Q.  B.  192.  The  point,  however,  does  not 
arise  in  this  case,  for  these  schools  are  occupied  by  children,  and  by 
those  who  govern  and  control  them,  being  persons  who  are  all  resident 
on  the  premises.  There  is  no  question,  in  my  judgment,  but  that  these 
premises  constitute  a  dwelling-house :  Liskeard  Union  v.  Liskeard 
Waterworks  Co.  (1881)  7  Q.  B.  D.  505.  As  a  dwelling-house  they  are, 
I  think,  entitled  to  a  supply  for  domestic  purposes,  if  such  premises 
can  be  spoken  of  as  having  domestic  purposes.  But,  granting  that 
the  schools  are  a  dwelling-house,  the  next  contention  of  the  plaintiffs 
is  that  these  premises  have  not  and  cannot  have  domestic  purposes 
because  that  which  is  carried  on  upon  the  premises  is  a  business,  and 
that  all  the  supply  is  for  the  purposes  of  that  business,  and  they  say 
that  section  12  of  the  Act  of  1863  applies.  If  I  were  to  define  the 
business  carried  on  I  should  say  that  it  is  the  business  of  providing 
for,  maintaining,  and  training  pauper  children,  and  that  this  is  none 
the  less  a  business  because  it  is  carried  on,  not  for  profit,  but,  on  the 
c(H)traiy,  at  a  large  expense.  It  was  held  in  Rolls  v.  Miller  (1884) 
27  Ch.  D.  71 ;  53  L.  J,  Ch.  682,  that  a  home  for  working  girls  is  a 
business.    This,  no  doubt,  was  upon  a  covenant  which  involved  some 
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^^O^  considerations  not  relevant  here,  but  the  reasoning  in  that  case  is,  I 
South-Wert  think,  applicable  to  the  present  case.  But,  although  that  which  is 
&ilrarbM  Water  carried  on  upon  the  premises  is  a  business,  it  is,  in  my  judgment,  per- 
Maryiebone  fectly  consistent  that  in  business  premises  water  may  be  wanted  for 
Guardians.  domestic  purposes.  The  question  is,  what  is  the  character  of  the 
purpose,  not  what  is  the  character  of  the  place  of  user?  Thus  a 
boarding-house  is  a  business,  but  persons  in  a  boarding-house  may  and 
do  want  water  for  domestic  purposes:  Pidgeon  v.  Great  Yarmouth 
Waterworks  Co.,  1902,  i  K.  B.  310;  71  L.  J.  K.  B.  61.  The 
inhabitants  of  a  workhouse,  although  maintained  for  a  public  purpose, 
can  demand  water  for  domestic  purposes — that  is  to  say,  for  use  within 
the  workhouse  for  purposes  which  are  domestic  as  distinguished  from 
purposes  of  trade :  TAskeard  Union  v.  Liskeard  Waterworks  Co,  (1881) 
7  Q.  B.  D.  505.  If  within  the  same  premises  water  is  required  both 
for  domestic  purposes  and  for  trade  purposes  the  solution  of  the  matter 
is,  I  think,  that  there  must  be  two  supplies — the  one  for  that  which 
can  be  demanded,  and  for  which  payment  is  to  be  made  upon  the 
rateable  value  of  the  premises,  and  the  other  for  that  which  cannot 
be  demanded,  and  can  be  taken  only  by  agreement  at  such  price  as 
may  be  agreed,  based  probably  upon  the  consumption  as  ascertained 
by  meter.  If,  therefore,  the  defendants  here  wanted  water  for  two 
such  purposes  the  plaintiflfs  were,  I  think,  right  in  saying,  "  As  to  the 
supply  which  you  demand  for  domestic  purposes,  put  yourself  in  a 
position  to  confine  the  user  to  domestic  purposes,  and  we  will  give  you 
the  supply."  As  to  the  rest,  the  matter  would  have  to  wait  agreement 
between  the  parties. 

It  remains  to  investigate  whether  the  purposes  to  which  the  defen- 
dants put  the  water  supplied  were  wholly,  or  in  part,  and  to  what  extent 
respectively  domestic  and  not  domestic,  and,  so  far  as  they  were 
domestic,  whether  the  plaintiffs'  reasonable  regulations  were  complied 
with.  The  short  way  to  deal  with  this  is  to  indicate  such  as  were 
not  domestic  and  such  as,  being  domestic,  were  not  taken  in  accordance 
with  the  regulations.  It  is  convenient  here  to  refer  to  the  plaintiffs' 
statement  of  claim.  No  one  says,  having  regard  to  section  12  of  the 
Act  of  1863,  that  water  for  garden  and  greenhouse  supply  is  domestic. 
Further,  the  defendants  do  not  say  that  water  for  washing  out  the 
swimming-bath  is  domestic.  As  appears  by  the  correspondence,  they 
had  ceased  to  require  any  supply  to  the  swimming-bath  before  the 
dispute  arose.  The  matters  which  remain  fall  substantially  under  the 
following  heads: — {b)  Automatic  flushing  cisterns  with  a  continuous 
action  by  day  and  by  night.  Of  these  there  are  ten  of  capacity  from 
40  to  90  gallons  discharging  12  or  15  times  in  the  24  hours  at  a  total 
consumption  of  6,180  gallons  for  24  hours,  equal  to  1,265,700  gallons 
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per  annum.  The  plaintifiFs  have  made  regulations  under  section  19  iOQ^ 
d  the  Order.  These  automatic  cisterns  are  in  breach  of  the  regula-  South-West 
tions.  There  are  40  water-closets  flushed  from  fixed  cisterns.  By  Soburbto  Water 
regulation  No.  21  no  cistern  for  a  water-closet  must  deliver  more  than  M^iebone 
two  gallons  at  a  flush;  13  of  these  water-closets  discharge  2^  gallons,  Ooardians. 
and  26  discharge  three  gallons  at  a  flush.  These  are  in  breach  of  the 
r^;ulation&  The  observation  upon  this  head  is  not  that  the  water 
is  not  taken  for  a  domestic  purpose,  but  that  it  is  taken  in  a  way  not 
allowed  by  the  regulations,  which  seem  to  me  reasonable,  and  which, 
until  two  justices  under  section  20  of  the  Order  shall  have  held  other- 
wise, I  take  to  be  reasonable.  By  section  20  of  the  Order  the  imder- 
takers  may  refuse  to  supply  until  those  regulations  are  complied  with. 
The  next  head  (c)  is  for  a  continuous  and  constantly  running  supply 
for  urinalsu  This  continuous  flow  is  in  breach  of  the  regulations.  My 
observation  on  this  is  the  same  as  on  the  previous  head  (b).  The  next 
head  (d)  is  for  hydrants.  Of  these  there  are  11.  There  has,  happily, 
never  been  occasion  to  use  them  for  the  purposes  of  fire,  for  which  they 
are  intended,  but  they  are  used  for  washing  purposes  by  attaching  a 
hose  and  washing  the  yards  and  paths  of  the  premises.  This,  I  think, 
is  a  domestic  purpose,  but,  again,  it  is  in  breach  of  regulation  28.  It 
is  obvious  that  a  very  large  amoimt  of  water  may  thus  be  used  which 
may  be  unreas^Hiable.  The  next  head  (e)  relates  to  three  large  Lan- 
cashire boilers,  which  are  used  for  three  purposes.  First,  for  heating 
wat^  for  warming  the  buildings  by  circulation.  This  seems  to  me 
to  be  a  domestic  purpose.  But  secondly,  they  are  used  for  purposes 
of  power,  to  drive  machinery  of  two  classes;  the  one  is  machinery 
which  is  used  in  the  laundry,  and  the  other  is  certain  pumps,  which 
are  employed  for  raising  water  from  certain  wells  which  the  defendants 
have  on  their  ground.  In  my  opinion  the  supply  of  power  for  the 
above  is  not  a  domestic  purpose.  Reading  the  judgment  of  the  Court 
of  Appeal  in  Barnard  Castle  Urban  District  Council  v.  Wilsony  1902, 
2  Ch.  746 ;  71  L.  J.  Ch.  825,  it  seems  to  me  that  the  wide  scope  which 
Vaughan  Williams  L.J.  there  thought  should  be  given  to  the  words 
"  domestic  purposes  "  was  not  adopted  by  the  other  two  members  of 
the  Court  It  is  plain  that  is  was  not  adopted  by  Romer  L.J.  It  is 
a  little  more  difficult  to  say  what  was  the  view  of  Stirling  L.J.  But  I 
think  the  result  of  the  case  is  that  in  arriving  at  a  decision  on  the  words 
"  for  domestic  purposes  "  regard  is  to  be  had  to  that  which  is  reason- 
able having  regard  to  the  purposes  for  which,  according  to  the  ordinary 
habits  of  dcxnestic  life  in  this  country,  people  require  water  in  their 
houses.  As  to  the  particular  question  of  the  use  of  water  for  power, 
I  refer  to  what  Romer  L.J.  says  at  the  top  of  p.  756,  that  to  use  water 
at  high  pressure  to  drive  a  dynamo  for  purposes  of  lighting  by  elec- 
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tricity  is  not  a  domestic  purpose.  I  think  the  same  is  true  of  the  use 
Soath-West  of  water  to  generate  steam  for  purposes  of  power.  I  notice  that  in 
Snbnrbm  Water  p/^^^^n  v.  Great  Yarmouth  Waterworks  Co,,  1902,  1  K.  B.  310; 
MAiyieboDe  7^  L-  J-  ^-  ^'  ^'>  Channell  J.  seems  to  have  thought,  although 
Gwffdians.  Darling  J.  certainly  did  not,  that  I  had  in  the  Barnard  Castle  case 
when  it  was  before  me  (190 1,  2  Ch.  813;  70  L.  J.  Ch.  859)  held  that 
the  use  of  water  for  a  large  swimming-bath  in  a  private  house  would  be 
use  for  a  domestic  purpose.  I  think  it  is  well  to  point  out  that  I 
decided  nothing  of  the  kind.  Counsel  for  the  plaintiffs  before  me 
admitted  that  water  for  a  swimming-bath  in  a  private  house  would  be 
for  a  domestic  purpose,  and  although  I  used  some  pressure  to  induce 
him  to  argue  the  contrar}'  (for  my  opinion  was  the  other  way),  I  did 
not  succeed  in  arriving  at  that  result.  All  that  I  decided  was  that, 
it  being  conceded  that  a  swimming-bath  in  a  private  house  would  be 
for  a  domestic  purpose,  the  same  proposition  was  true  in  the  case 
with  which  I  had  to  deal.  T  thought  the  swimming-bath  there  was  not 
educational,  and  if  a  swimming-bath  in  a  private  house  would  be 
domestic,  the  affirmative  of  which  the  plaintiffs  admitted  there,  I,  upon 
that  hypothesis,  thought  it  was  domestic.  The  Court  of  Appeal  only 
differed  from  me  on  the  question  of  fact,  and  held  that  the  swimming- 
bath  there  was  educational.  Under  these  circumstances  they  had  not 
to  decide  whether  it  could  have  been  justified  as  domestic.  If  they 
had  had  to  decide  the  point,  I  think  they  would  not  have  been  imani- 
mous  in  opinion.  I  think  the  true  result  of  the  cases  is  that  the  words 
"  domestic  purposes  "  include  user  not  merely  for  washing,  drinking, 
flushing  closets,  and  the  like,  but  extend  to  user  for  what  in  the  Bristol 
Waterworks  Co,  v.  Uren  (1885)  15  Q.  B.  D.  637,  648 ;  54  L.  J.  Q.  B.  97, 
were  called  the  amenities  of  the  house,  but  that  the  limits  of  such 
amenities  must  be  ascertained  with  due  regard  to  what  is  reasonable 
and  what  is  the  ordinary  user  in  our  day.  This  user  of  the  boilers  for 
power  is  not,  in  my  opinion,  a  user  for  domestic  purposes.  Thirdly, 
the  boilers  are  used  for  laundry  purposes.  Here  a  subdivision  is  neces- 
sary. So  far  as  they  are  employed  for  power  to  drive  laundr\-  machinery, 
the  purpose  is  not,  in  my  opinion,  domestic.  So  far  as  they  are 
employed  simply  for  the  supply  of  hot  water  for  laundr}*  purposes 
the  user  is,  I  think,  domestic.  The  latter,  again,  is  said  to  require  a 
sub-qualification.  To  some  extent  the  laundry  is  used  for  educational 
purposes.  A  few  of  the  elder  girls  go  there,  one  at  a  time,  say  three 
days  in  a  week,  to  be  taught  laundry  work  in  the  laundr}-.  Strictly, 
no  doubt  this  is  educational,  not  domestic.  But  the  matter  is  too 
small  to  be  worth  attention.  A  parallel  case  would  be  a  case  where 
a  mother  sent  her  daughter  into  the  laundry  on  washing  days  to  learn 
something  of  the  laundry  work. 
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As  regards  the  bore  of  the  service  pipe,  section  50  of  the  Act  of  1847        ^^^^ 
provides  that  it  shall  not  exceed  the  prescribed  limits,  and  where  no  Soath-West 
limit  is  prescribed  shall  not  exceed  half  an  inch,  except  with  the  consent  nj^^*^  ^^^ 
of  the  undertakers.     No.  1 2  of  the  plaintiffs'  regulations  allows  a  bore  Maiylebone 
of  half  an  inch  or  three-quarters  of  an  inch  for  the  service  of  a  supply  ftnardians. 
for  domestic  purposes.     The  defendants  are  entitled  (if  and  when  they 
put  themselves  in  a  position  to  take  a  domestic  supply)  to  use  a  pipe 
of  three-quarters  of  an  inch  bore,  but  not  a  larger  bore  without  the 
plaintiffs'  consent     I  find  nothing  to  limit  them  to  one  such  pipe. 
They  are  entitled  to  so  many  pipes  of  a  bore  of  three-quarters  of  an 
inch  as  are  necessary  for  obtaining  a  sufficient  supply  within  section  53 
of  the  Act  of  1847. 

For  the  determination  of  this  action  it  is  sufficient  to  say  that  the 
defendants  have  not  at  any  time  during  the  period  in  respect  of  which 
the  plaintiffs  sue  for  payment  put  themselves  in  a  position  to  demand 
a  supply  for  domestic  purposes.  It  resiilts  that  the  plaintiffs  are  entitled 
to  payment  upon  the  basis  of  the  fair  value  of  the  amount  of  water 
supplied.  It  is,  therefore,  not  necessary  for  the  determination  of  this 
action  to  declare  which  of  the  purposes  to  which  the  water  is  at  present 
sui^lied  are  and  which  are  not  domestic  purposes.  It  is  sufficient 
that  some  of  them  are  not  domestic,  and  that  as  regards  such  as  are 
domestic  the  regulations  are  not  complied  with.  For  the  guidance  of 
the  parties  I  have  endeavoured  to  express  as  clearly  as  I  can  which 
are  of  the  c«ie  and  which  are  of  the  other  character.  But  it  is  un- 
necessary, and  I  think  inexpedient,  to  introduce  into  the  Order  declara- 
tions addressed  specifically  to  each  case.  For  instance,  as  regards  the 
water  to  the  boilers,  the  question  whether  the  supply  to  them  is 
domestic  or  not  domestic  turns  upon  the  uses  to  which  the  boilers  are 
put  Again,  the  supply  to  the  flushing  cisterns  is  objectionable,  not 
because  the  flushing  of  water-closets  is  not  a  domestic  purpose, 
but  because  the  nature  of  the  user  which  the  defendants  make  is  in 
breach  of  the  plaintiffs'  regulations.  If,  hereafter,  any  question  should 
arise  as  to  whether  any  particular  user  is  domestic  or  not  domestic, 
or  is  in  breach  of  the  regulations,  it  should  be  raised,  I  think,  in  a 
concrete  form. 

The  Order  which  I  make  is  as  follows : — I  declare  that  the  defen- 
dants, upon  complying  with  the  reasonable  regulations  for  the  time 
being  lawfully  made  by  the  plaintiffs,  under  section  19  of  the  Order 
of  1878,  will  be  entitled  to  a  supply  for  domestic  pmposes  at  the  rate 
provided  for  by  the  same  Order.  I  declare  that  the  defendants  are 
not  entitled  without  the  plaintiffs'  consent  to  have  or  maintain  for  that 
purpose  any  pipe  with  a  bore  exceeding  three-quarters  of  an  inch 
communicating  with  the  plaintiffs'  pipes,  or  to  have  the  by-pass  and 
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^^Q^        valve  mentioned  in  the  statement  of  claim.     I  declare  that  the  defen- 

Soath-West       dants  had  not,  during  the  period  over  which  the  plaintiffs  seek  to 

^burbwi  Water  recover  payment  in  this  action,  complied  with  such  regulations  or  pio- 

Maryiebone        vided  a  pipe  or  pipes  of  the  bore  lawfully  useable  for  that  purpose, 

Gwdians.         and  had  not  beccxne  entitled  to  a  supply  for  domestic  purposes.    I 

declare  that  the  plaintiffs  are  entitled  in  this  action  to  payment  upon 

the  basis  of  a  supply  by  meter  at  a  reasonable  price  per  1,000  gallons. 

I  hope  the  parties  will  agree  as  to  what  is  a  reasonable  price,  but  if 

not,  I  must  put  that  in  course  of  trial  in  a  proper  manner,  for  it  has 

not  been  the  subject  of  evidence  before  me.     There  will  be  one  order 

in  the  action  and  counter-claim.     The  defendants  must  pay  the  costs  of 

both  the  action  and  counter-claim. 

Judgment  accordingly. 
It  was  ultimately  agreed  between  the  parties  that  the  payment  for 
the  water  taken  should  be  at  the  rate  of  is.  per  1,000  gallons. 

Solicitors  for  the  plaintiffs —^olioti  &  Co. 

Solicitors  for  the  defendants — Clarkson,  Green  well,  &  Co. 
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LIVINGSTONE  u.  WESTMINSTER  CITY  COUNCIL.  '^^'"''  4»  9 

Oflleepe— Compensation— Metpopolltan  bopou^rli— Abolition  of  ofBoe— 
Salary  and  emoluments— Resolution  of  council  awweiiwlng  amount 
—Rescission  of  resolution— Metpopolls  Manafirement  Act,  1866  (18 
&  19  Vict,  c  120X  s.  67-Superannuatlon  Act,  1869  (22  Vict.  o.  26), 
ss.  2,  7.-Local  Government  Act»  1888  (61  &  62  Vict.  o.  41),  s.  12Q- 
Iiooal  Government  Act,  1894  (66  &  67  Vict.  o.  78),  s.  81  (7)— Lrondon 
Government  Act,  1899  (62  &  68  Vict,  c  14X  s.  sa 

Where  an  officer  transferred  to  a  metropolitan  borough  council  by 
section  30  of  the  London  Government  Act^  1 899,  is  entitled^  under 
that  section  and  section  120  of  the  Local  Government  Act,  1888,  as 
incorporated  therewith^  to  compensation  on  abolition  of  office,  the 
maximum  compensation  that  can  be  granted  is  determined  by  the 
officet^s  ultimate  salary  and  emoluments  and  not  by  an  average  of  his 
salary  and  emoluments  for  the  period  of  five  years  with  reference  to 
which  he  is  required  to  give  particulars  by  section  120  {2)  of  the  Act 
of  1888. 

//  is  for  the  council  to  decide  as  a  question  of  fact  what  the  amount 
of  the  salary  and  emoluments  is,  and  if  they  decide  the  question 
honestly  and  fairly,  the  Court  will  not  review  their  decision  unless 
they  have  proceeded  plainly  upon  a  wrong  basis. 

Where  the  council  have  duly  considered  the  officer's  claim,  and 
passed  a  resolution  fixing  the  amount  of  compensation  to  be  awarded 
to  him,  they  have  no  power  subsequently  to  rescind  the  resolution. 
Section  n  of  the  Metropolis  Management  Act,  1855,  which  regulates 
the  rescission  of  previous  resolutions  by  a  metropolitan  borough 
council,  is  restrictive  and  not  enabling, 

A  resolution  of  such  a  council  fixing  the  amount  of  such  compensa- 
tion at  an  amount  in  excess  of  the  statutory  limit  is  not  ultra  vires, 
but  is  good  to  the  extent  of  the  statutory  limit,  and  bad  as  to  the 
excess, 

Semble,  that  in  the  case  of  abolition  of  office  under  the  London 
Government  Act,  1899,  the  period  of  five  years  with  reference  to 
whioh  particulars  must  be  given  in  a  claim  for  compensation  runs  to 
the  date  of  the  cUfolition  and  not  to  tlie  passing  of  the  Act, 

This  was  an  action  by  the  plaintiff,  George  Livingstone,  to  recover 
arrears  of  compensation  alleged  to  be  due  to  him  as  the  former  holder 
of  an  office  which  had  been  abolished. 

Under  the  Ix>ndon  Government  Act,  1899,  the  powers  and  duties 
of  the  vestry  of  the  parish  of  St.  George,  Hanover  Square,  were  on 
November  9,  1900,  transferred  to  the  defendant  council,  and  by  section 
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^^^^       30  of  the  Act  the  plaintiff  was  transferred  to  and  became  an  oflScerof 
Livingstone  v,     the  defendants. 

^t^nT^^iT  From  1874  until   such  transfer  the  plaintiff  was  surveyor  of  the 

parish  of  St.  George,  Hanover  Square,  and  apart  from  inddenial 
emoluments,  was  latterly  in  receipt  of  a  salary  of  ;^7oo  a  year,  and 
was  subsequently  paid  at  this  rate  by  the  defendant  council  until 
January  31,  1901,  when  he  was  appointed  temporary  city  engineer  and 
surveyor  at  a  rate  of  ;^83  6s.  8d.  per  month  under  the  following 
resolution  of  the  council : — 

"  Resolved — That  Mr.  George  Livingstone,  without  prejudice  to  his 
compensation  for  abolition  of  office,  .be  appointed  temporarily  dty 
engineer  and  surveyor  for  a  period  of  three  months  or  until  a  permanent 
city  engineer  and  surveyor  is  appointed  and  enters  on  his  duties, 
whichever  period  is  longest,  and  that  he  shall  continue  to  perform  his 
duties  as  surveyor  of  the  parish  of  St.  George,  Hanover  Square,  at  a 
salary  of  j[fi^  6s.  8d.  per  month  on  condition  that  he  undertakes  not 
to  apply. for  the  permanent  appointment." 

The  condition  that  the  appointment  should  be  without  prejudice  to 
the  amount  of  his  compensation  was  in  conformity  with  clause  3  of  the 
London  (Existing  Officers)  Scheme,  1900. 

The  council  subsequently  appointed  a  permanent  engineer  who  took 
up  his  duties  on  May  30,  1901,  and  on  May  9,  1901,  the  council 
resolved — 

**  That  the  office  of  surveyor  of  the  parish  of  St  George,  Hanover 
Square  be  abolished  as  from  the  31st  May  instant,  and  that  Mr.  G. 
Livingstone  be  requested  to  send  in  his  claim  for  compensation  on 
abolition  of  office." 

On  July  23,  190 1,  the  plaintiff  sent  in  his  claim  for  compensationi 
the  particulars  of  which  were  as  follows : — 
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Descrip- 
tion of 
Office. 


Description  of  salary 
and  other  emoluments. 


Surveyor 
to  the 
Vestry. 


Salary  

Allowance  voted  by 
Vestry  for  providing 
horse  and  carriage 
to  be  used  in  the 
Vestry  work 

Wages  of  coachman, 
keep  of  horse,  in- 
cluding fodder,  &c., 
repairs  to  carriage 
and  harness,  veteri- 
nary care,  and 
shoeing     

Stable  and  coach- 
house         

Allowance  for  ser- 
vices, baths,  lib- 
raries, and  public 
cemetery,  &c. 


Total 


1896- 
1897. 


1897- 
1898. 


650 


£ 

658 


20 


I 


115 
25 


810 


"5 


25 


1898- 
1899. 


818 


£ 
700 


20 


"5 

25 


860 


1899- 
1900. 


£ 

700 


1900- 
1901. 


£ 
800 


Livingstone  v. 
^     ,    Westminrter 
Total.  cityOonnciL 


£ 
3,508 


20 


100 


"5 
25 


"5 


575 


25  i    125 


100 


860    1,060 '  4,408 


Expended. 


Descrip-  \ 
ticn  of    ' 

Description  of             1896- 

1897- 

1898- 

1899- 

1900- 

Total. 

Office. 

Expenditure.               1897. 

1898. 

1899. 

1900. 

1901. 

Surveyor   Proportion  of  wages      £ 

£ 

£ 

£ 

£ 

£• 

to   the 

of   coachman    and  I 

1 

Vestry. 

keep  of  horse,   in- 
cluding fodder,  &c., 
repairs  to    carriage 
and  harness,  veteri- 
nary     care,       and 

1 

1 

i 

shoeing     

40 

40 
40 

40 

40 

40      20  D 

Total 

40 

40 

40 

40 

200 
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Livingstone  v.             Total  salary  and  other  emoluments  received         ...      4,408    o    0 
Jtv^OTM^  Deduct  total  amount  expended 200    0    0 


Net  total  of  salary  and  other  emoluments 4,208    o    0 

Average  salary  and  other  emoluments  for  5  years  ...         841     00 
Annual  allowance  claimed  ...         ...         ...         518124 

The  sum  of  ^518  12s.  4d.  was  §^ths  of  the  sum  of  ^841,  and 
appears  to  have  been  regarded  by  the  plaintiff  as  the  maximum  amount 
he  could  be  awarded  under  the  enactments  hereinafter  referred  to.  The 
fraction  f  ^ths  represented  ^th  for  each  year  the  plaintiff  had  been  in 
office,  with  an  addition  of  ^^ths. 

The  annual  items  of  ;^2o,  ^115,  and  £2^  had  reference  to  an 
arrangement  between  the  plaintiff  and  the  Vestry  embodied  in  a 
recommendation  of  their  works  committee,  adopted  by  the  Vestry  on 
August  19,  1875,  "that  in  the  event  of  the  surveyor  finding  a  horse 
and  vehicle  to  assist  him  in  superintending  outdoor  work  the  vestry 
make  him  an  allowance  of  ^^20  per  annum  and  provide  fodder  stable 
room  and  attendance." 

The  defendant  council,  having  considered  his  claim,  on  August  i, 

1 90 1,  passed  a  resolution  awarding  him  an  annual  allowance  of, 
jQ$i^  I2S.  4d.  in  accordance  with  his  claim. 

On  November  6,  1902,  the  district  auditor  being  of  opinion  that  in 
assessing  the  compensation  the  defendant  council  had  illegally  treated 
as  emoluments  the  sum  of  ;£2o  a  year,  and  the  estimated  value  of  the 
provision  of  fodder  and  stable  room  and  attendance  mentioned  in  the 
plaintiffs  claim,  disallowed  so  much  of  the  annual  allowance  as  had 
been  paid  to  the  plaintiff  in  respect  of  those  items  up  to  March  31, 

1902,  and  surcharged  them  upon  the  members  of  the  finance  com- 
mittee who  signed  the  cheques,  the  amount  of  such  surcharge  being 
£61  13s.  sd. 

Neither  the  defendant  council  nor  the  councillors  surcharged 
attempted  to  challenge  the  surcharge  by  certiorari  or  by  appeal  to  the 
Local  Government  Board  ;  but  on  November  20,  1902,  the  defendant 
council  passed  a  resolution  purporting  to  rescind  the  resolution  of 
August  I,  1 90 1,  granting  the  plaintiff  an  allowance  of  ^518  12s.  4d., 
and  resolved : 

"  That  in  lieu  thereof,  Mr.  Livingstone  be  granted  an  annual  allowance 
of  ;^432  7s.  lod.  in  accordance  with  the  Treasury  scale,  being  ^th  for 
each  complete  year  of  service  (/.^.,  27  years),  plus  ^^ths  for  compulsory 
abolition  of  office,  total  |^ths  of  the  average  salary  and  other  emolu- 
ments of  the  office  for  the  five  years  next  before  the  date  of  the  abolition 
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of  the  office,  which  amounted  to  ^^'yoi    12s.,  and  that  such  annual        ^^Q** 
allowance  shall  commence  to  be  payable  subject  to  a  proper  adjustment  LlvingstoiM  v. 
of  the  same,  and  of  the  amounts  already  paid  as  from  the  date  of  such  y,??^'*?^ 
abolition." 

In  revising  their  assessment  of  the  plaintiffs  annual  allowance  the 
council  excluded  the  "  received  "  and  "  expended  "  items  in  respect  of 
the  horse  and  carriage,  and  also  deducted  ^^loo  from  the  salary  which 
the  plaintiff  claimed  to  have  received  for  the  year  1900-1  (viz.,  j^8oo), 
l)eing  the  difference  between  his  annual  salary  as  surveyor  for  the 
parish  of  St.  George,  Hanover  Square  (viz.,  ^^700  a  year),  and  the 
increased  amount  of  salary  which  he  actually  received  in  that  year  in 
consequence  of  his  appointment  as  temporary  city  engineer  and 
surveyor.  They  also  deducted  from  amounts  subsequently  becoming 
due  to  the  plaintiff  the  sums  surcharged  by  the  district  auditor,  and  also 
the  amount  which  he  had  been  paid  in  excess  under  the  resolution  of 
August  I,  1 90 1. 

The  plaintiff  was  advised  by  the  town  clerk  that  he  could  appeal  to 
the  Treasury  against  the  new  resolution,  and  took  certain  steps  for  this 
purpose ;  but  finding  that  he  could  not  on  the  appeal  challenge  the 
^'alidity  of  the  second  resolution,  withdrew  his  appeal,  and  brought  the 
present  action  against  the  defendants  (i)  for  the  unpaid  arrears  on  the 
resolution  of  August  i,  1901,  and  (2)  for  the  sums  deducted  by  the 
defendants  in  paying  instalments  under  the  resolution  of  November  20, 
1902,  in  order  to  recoup  themselves  the  amount  of  the  surcharge. 

The  defendants  contended  that  the  resolution  of  August  i,  1901,  was 
ultra  vires^  in  that  the  annual  allowance  alleged  to  have  been  thereby 
awarded  to  the  plaintiff  exceeded  by  the  sum  of  ^86  4s.  6d.  the 
amount  which  under  the  Acts  and  rules  relating  to  the  Civil  Service 
would  be  payable  to  a  person  on  abolition  of  office,  and  that  they  were 
not  bound  by  the  resolution.  They  alleged  that  the  plaintifTs  claim 
for  compensation  was  in  excess  of  the  amount  payable  to  him  under 
such  Acts  and  rules,  and  that  the  council,  in  the  mistaken  belief  that 
the  compensation  claimed  by  the  plaintiff  was  claimed  in  respect  only 
of  pecuniary  loss  in  fact  suffered  by  him  by  the  abolition  of  his  office, 
resolved  in  excess  of  their  powers  to  award  the  plaintiff  an  annual 
allowance  of  ;^5i8  12s.  4d.  They  further  alleged  that  the  plaintiff  was 
not  entitled  to  receive,  and  that  the  council  had  no  power  to  pay  to  the 
plaintiff,  as  compensation  for  the  loss  of  his  office,  an  annual  <  sum 
exceeding  ;^432  7s.  lod.  They  also,  by  way  of  counter-claim,  claimed 
a  declaration  (i)  that  the  resolution  of  August  i,  1901,  was  ultra  vires^ 
and  was  not  binding  on  the  defendants,  and  that  a  payment  of  a  sum 
of  ;£iii  19s.  5d.  to  the  plaintiff  was  an  unauthorised  payment,  and 
that  the  plaintiff  was  not  entitled  to  retain  it  as  against  the  defendants. 
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The  following  enactments  were  material  to  the  case : — 
Section  30  of  the  London  Government  Act,  1899  (62  &  63  Vict 
c.  14),  provides  as  follows  : — 

(i)  Where  the  powers  and  duties  of  any  authority  are  transferred  by  or  under 
this  Act  to  any  borough  council,  the  existing  officers  of  that  authority  shall  be  trans- 
ferred to  and  become  the  officers  of  that  council  ....  The  council  may  abolish 
the  office  of  any  such  officer  whose  office  they  may  deem  unnecessary  ....  and 
any  officer  ....  whose  office  is  abolished,  shall  be  entitled  to  compensation  under 
this  Act. 

(2)  Subsections  four  and  seven  of  section  eighty-one  of  the  Local  Government 
Act,  1894,  shall  apply  to  the  existing  officers  affected  by  this  Act  as  if  references  in 
those  subsections  to  the  district  council  were  references  to  the  lx>rough  council  .... 

(3)  For  the  purposes  of  this  section  *'  existing  officers"  shall  mean  officers  holding 
office  on  the  twenty-fourth  day  of  February  one  thousand  eight  hundred  and  ninet}'- 
nine  and  also  at  the  passing  of  this  Act. 

(4)  A  scheme  under  this  Act  may  make  such  provisions  as  may  appear  necessary 
for  carrying  this  section  into  effect  .... 

Subsection  (7)  of  section  81  of  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  provides  as  follows : — 

Section  120  of  the  Local  Government  Act,  1888,  which  relates  to  compensation 
to  existing  officers,  shall  apply  in  the  case  of  existing  officers  affected  by  this  Aci 
....  as  if  references  in  that  section  to  the  county  council  were  references  to  the 
parish  council,  or  the  district  council,  or  board  of  guardians  or  other  authority  whose 
officer  the  person  affected  is  when  the  claim  for  compensation  arises  as  the  case  may 
require  .... 

Section  120  of  the  Local  Government  Act,  1888  (51  &  52  Vict 
c.  41),  provides  as  follows : — 

(1)  Every  existing  officer  declared  by  this  Act  to  be  entitled  to  compensation,  and 
every  other  existing  officer,  whether  before  mentioned  in  this  Act  or  not,  who  by 
virtue  of  this  Act,  or  anything '  done  in  pursuance  of  or  in  consequence  of  this  Act, 
suffers  any  direct  pecuniary  loss  by  abolition  of  office  or  by  diminution  or  loss  of  fees  or 
salary,  shall  be  entitled  to  have  compensation  paid  to  him  for  such  pecuniary  loss  by 
the  county  council,  to  whom  the  powers  of  the  authority,  whose  officer  he  was,  are 
transferred  under  this  Act,  regard  being  had  to  the  conditions-  on  which  his  appoint* 
ment  was  made,  to  the  nature  of  his  office  or  employment,  to  the  duration  of  his 
service,  to  any  additional  emoluments  which  he  acquires  by  virtue  of  this  Act  or  of 
anything  done  in  pursuance  of  or  in  consequence  of  this  Act,  and  to  the  emoluments 
which  he  might  have  acquired  if  he  had  not  refused  to  accept  any  office  offered  by  any 
council  or  other  body  acting  under  this  Act,  and  to  all  the  other  circumstances  of  the 
case,  and  the  compensation  shall  not  exceed  the  amount  which,  under  the  Acts  and 
rules  relating  to  Her  Majesty's  Civil  Service,  is  paid  to  a  person  on  abolition  of 
office. 

(2)  Every  person  who  is  entitled  to  compensation,  as  above  mentioned,  shall 
deliver  to  the  county  council  a  claim  under  his  hand  setting  forth  the  whole  amoant 
received  and  expended  by  him  or  his  predecessors  in  office,  in  every  year  during  the 
period  of  five  years  next  before  the  passing  of  this  Act,  on  account  of  the  emoluments 
for  which  he  claims  compensation,  distinguishing  the  offices  in  respect  of  which  the 
same  have  been  received,  and  accompanied   by  a  statutory  declaration  under  the 
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Statntory  Declaration  Act,  1835,  that  the  same  is  a  tree  statement  according  to  the         W>^ 
best  of  his  knowledge,  information,  and  belief.  LiviiuEStone  v. 

(3)  Such  statement  shall  be  submitted  to  the  county  council,  who  shall  forthwith  Westminster 
take  the  same  into  consideration,  and  assess  the  just  amount  of  compensation  (if  any),  Oity  OoQiMal. 
and  shall  forthwith  inform  the  claimant  of  their  decision. 

(4)  If  a  claimant  is  aggrieved  by  the  refusal  of  the  county  council  to  grant  any 
oompensatioQ,  or  by  the  amount  of  compensation  assessed,  or  if  not  less  than  one- 
third  of  the  members  of  such  council  subscribe  a  protest  against  the  amount  of  the 
compensation  as  being  excessive,  the  claimant  or  any  subscriber  to  such  protest  (as 
the  case  may  be)  may,  within  three  months  after  the  decision  of  the  council,  appeal  to 
ihc  Treasury,  who  shall  consider  the  case  and  determine  whether  any  compensation, 
and  if  so,  what  amount  ought  to  be  granted  to  the  claimant,  and  such  determination 
shall  be  final. 

•  *«««•** 

(6)  The  sum  payable  as  compensation  to  any  person  in  pursuance  of  this  section 
shall  commence  to  be  payable  at  the  date  fixed  by  the  council  on  granting  the  com- 
pensation, or,  in  case  of  appeal,  by  the  Treasury,  and  shall  be  a  specialty  debt  due  to 
him  from  the  county  council,  and  may  be  enforced  accordingly  in  like  manner  as  if  the 
council  had  entered  into  a  bond  to  pay  the  same. 

The  Superannuation  Act,  1859  (22  Vict.  c.  26),  contains  the  follow- 
ing provisions : — 

Section  2.  Subject  to  the  exceptions  and  provisions  hereinafter  contained,  the 
superannuation  allowance  to  be  granted  after  the  commencement  of  this  Act  to 
persons  who  shall  have  served  in  an  established  capacity  in  the  permanent  Civil  Service 
of  the  State,  whether  their  remuneration  be  computed  by  day  pay,  weekly  wages,  or 
annual  salary  ....  shall  be  as  follows ;  (that  is  to  say,) 

To  any  person  who  shall  have  served  ten  years  and  upwards,  and  under  eleven 
years,  an  annual  allowance  of  ten-sixtieths  of  the  annual  salary  and  emoluments  of  his 
office: 

For  eleven  years,  and  under  twelve  years,  an  annual  allowance  of  eleven-sixtieths 
of  such  salary  and  emoluments : 

And  in  like  manner  a  further  addition  to  the  annual  allowance  of  one-sixtieth  in 
respect  of  each  additional  year  of  such  service,  until  the  completion  of  a  period  of 
service  of  forty  years,  when  the  annual  allowance  of  forty-sixtieths  may  be  granted  ; 
and  no  addition  shall  be  made  in  respect  of  any  service  beyond  forty  years  .... 

Section  7.  It  shall  be  lawful  for  the  Commissioners  of  the  Treasury  to  grant  to  any 
person  retiring  or  removed  from  the  public  service  in  consequence  of  the  abolition  of 
his  office  ....  such  special  annual  allowance  by  way  of  compensation  as  on  a  full 
consideration  of  the  circumstances  of  the  case  may  seem  to  the  said  Commissioners  to 
be  a  reasonable  and  just  compensation  for  the  loss  of  office  ;  and  if  such  compensation 
shall  exceed  the  amount  to  which  such  person  would  have  been  entitled  under  the 
scale  of  superannuation  provided  by  this  Act  if  ten  years  were  added  to  the  number  of 
yean  which  he  may  have  actually  served,  such  allowance  shall  be  granted  by  special 
minute,  stating  the  special  grounds  for  granting  such  allowance,  which  minute  shall 
be  laid  before  Parliament,  and  no  such  allowance  shall  exceed  two-thirds  of  the 
salary  and  emoluments  of  the  office. 

Though  section  120  of  the  Act  of  1888  refers  to  the  Acts  and  "rules" 
relating  to  the  Civil  Service,  there  appears  to  be  no  statutory  power  to 
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make  rules  relating  to  the  amount  payable  as  compensation  for  aboli- 
tion of  office.  The  practice  of  the  Treasury  is  to  make  the  following 
additional  allowances,  in  the  case  of  abolition  of  office,  beyond  the 
allowance  of  ^^th  for  each  year  of  service. 

Actual  Service.  Addition. 

20  years  and  upwards 
15  years  and  less  than  20 

10  years  and  less  than  15  ...         ^u 

5  years  and  less  than  10  


i^ths. 
ij^ths. 


Under  5  years 


Subject  to  a  reasonable  deduction  where  the  officer  has  not  been 
required  to  give  his  whole  time  to  the  duties  of  his  office. 

Danckwerts,  K,  C,  and  W.  F,  Crates  for  the  plaintiff.  First,  the 
resolution  of  August  i,  190T,  was  regularly  passed.  Under  section  30 
of  the  London  Government  Act,  1899,  with  which  are  to  be  read 
section  120  of  the  Local  Government,  1888,  and  section  81  (7)  of  the 
Local  Government  Act,  1894,  the  city  council  are  the  proper 
authority  to  determine  the  amount  of  the  compensation  to  be  awarded 
to  an  "existing  officer."  The  only  authority  to  which  an  appeal  is 
given  from  the  decision  of  the  council  is  the  Treasury  :  section  120  (4) 
of  the  Act  of  c888.  Unless,  therefore,  the  council  act  ultra  vires,  in 
the  absence  of  any  such  appeal,  their  decision  is  final.  The  council 
have  to  decide  what  is  the  amount  of  the  salary  and  emoluments  the 
officer  will  lose  by  the  abolition  of  his  office,  and  in  estimating  the 
amount  of  the  allowance  to  be  made  him  they  must  not  exceed  the 
limits  prescribed  by  sections  2  and  7  of  the  Superannuation  Act,  1859, 
which  are  incorporated  by  section  120  (i)  of  the  Act  of  1888. 

[Buckley  J.  Suppose  the  council  by  mistake  go  beyond  those 
limits  ?] 

This  Court  cannot  act  as  a  court  of  appeal  on  a  question  of  that 
kind,  otherwise  the  provision  in  the  Act  for  an  appeal  to  the  Treasury 
would  be  useless. 

[Buckley  J.  The  question  of  the  value  of  the  emoluments  is  one  of 
fact.  Is  it  a  question  for  the  Court,  or  for  the  council  subject  to  an 
appeal  to  the  Treasury  ?  ] 

For  the  latter.  Here  the  plaintiff  obtained  a  private  advantage  out 
of  the  use  of  the  horse  and  carriage,  and  that  is  a  subject  for  compensa- 
tion :  Reg.  V.  Postmaster-General  (1878)  3  Q.  B.  D.  428 ;  47  L.  J.  Q.B. 
435.  The  resolution,  therefore,  not  having  been  appealed  against, 
has  become  final  and  conclusive,  and  creates  a  specialty  debt  having 
the  effect  of  a  contract  under  the  seal  of  the  council  to  pay  the  amount 
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awarded:  section    120  (6)  of  the  Act  of  1888.    The  council  have 
considered  the  question  whether  the  use  of  the  horse  and  carriage  was  Livingstone  r. 
an  emolument,  and  exercised  their  discretion  upon  it,  and  the  Court  ^Sf^jj"**? 
cannot  therefore  review  their  decision.     Rex  v.  Stepney  Borough  Council^    ^ 
1902,  I  K.  B.  317;  71  Lh  J.  K.  B.  238,  where  it  was  held  that  no 
discretion  had  been  exercised,  does  not  therefore  apply.     In  that  case 
Channell  J.  doubted  whether  even  in  a  case  where  the  council  declined 
jurisdiction,  the  appeal  was  not  to  the  Treasury.     [On  this  point  they 
also  referred  to  Brittain  v.  Kinnaird  (1819)  i  Br.  &  B.  432  ;  Reg.  v. 
BolUm  (1841)  I  Q.  B.  66 ;  Allen  v.  Sharp  (1848)  2  Ex.  352 ;  17  L.  J. 
Ex  209.]    The  district  auditor  had  therefore  no  power  to  review  the 
decision  of  the  council. 

Secondly,  the  council  could  not  by  the  resolution  of  November  20, 
1902,  rescind  the  previous  resolution  of  August  i,  1901,  by  which  a 
specialty  debt  was  created  in  favour  of  the  plaintiff.  Further,  there 
was  no  public  notice  given  of  the  purpose  for  which  the  meeting,  at 
which  the  second  resolution  was  passed,  was  convened  as  required  by 
section  9  of  the  Metropolis  Management  Act,  1856.  Under  section 
57  of  the  Metropolis  Management  Act,  1855,  a  resolution  cannot  be 
revoked  at  a  subsequent  meeting  except  under  the  circumstances 
mentioned  in  the  section.  The  section  does  not  give  a  council  power 
to  rescind  a  contract ;  it  only  restricts  any  power,  which  the  council 
may  have  independently  of  the  section,  to  rescind  a  resolution.  The 
resolution  of  November  20,  1902,  was,  therefore,  invalid. 

Manisty^  K.C.^  and  R,  Cunningham  Glen  for  the  defendants.  The 
notice  of  meeting  for  November  20,  1902,  expressly  stated  that  the 
meeting  was  specially  convened  for  the  purpose  of  rescinding  the 
resolution  of  August  i,  1901.  It  was  not  necessary  under  the  Act  of. 
1856  that  there  should  be  notice  of  the  business  which  would  come  up 
at  the  meeting.  There  was  power  to  rescind  the  previous  resolution. 
Section  57  of  the  Act  of  1855  presupposes  the  existence  of  such  a 
power. 

[Buckley  J.  Suppose  the  council  were  to  resolve  that  A.  B.  should 
be  employed  to  do  certain  work  at  certain  fees,  could  they  after  three 
months  rescind  that  resolution  ?] 

No. 

[Buckley  J.  Then  where  do  you  draw  the  line  ?] 

The  specialty  debt  clause  is  merely  procedure. 

[Buckley  J.  Suppose  the  council  put  their  seal  to  a  resolution  in 
the  form  of  a  covenant,  could  they  rescind  that  ?] 

No. 

[Buckley  J.  Then  how  could  they  rescind  the  resolution  of  August 
1, 1901?] 
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If  that  resolution  was,  in  fact,  ultra  vires^  the  defetidants  are  not 
estopped  from  alleging  that  it  was  so,  because  they  are  a  trust  corporation. 
The  council  had  a  discretion  as  to  the  amount  of  the  compen- 
sation provided  that  it  did  not  exceed  the  maximum  prescribed  by 
section  120  (i)  of  the  Act  of  1888.  The  Court  will  treat  an  improper 
exercise  of  a  discretion  as  a  failure  to  exercise  a  discretion  :  Reg,  v.  Si. 
Pancras  Vestry  (1890)  24  Q.  B.  D.  371  ;  59  L.  J.  Q.  B.  244 ;  Rtx'^, 
Stepney  Borough  Council^  1902,  i  K.  B.  317;  71  L.  J.  K.  B.  238. 
Here  the  council  have  exceeded  the  discretion  conferred  on  them  by 
section  120  (i)  of  the  Act  of  1888  by  granting  the  plaintiff  an  allowance 
of  ;^5i8,  inasmuch  as  they  did  more  than  compensate  him  for  his 
direct  pecuniary  loss.  The  resolution  of  August  i,  1901,  was,  there- 
fore, ultra  vireSy  and  the  defendants  were,  therefore,  entitled  to  rescind 
it.  If  the  Court  should  hold  that  the  resolution  is  valid  it  will  leave  the 
members  of  the  council  exposed  to  a  continuing  surcharge. 

Further,  the  compensation  awarded  to  the  plaintiff  was  based  on  a 
statement  of  salary  and  emoluments  extending  over  the  wrong  period  of 
five  years,  and  the  resolution  awarding  it  was  also  ultra  vires  on  that 
ground.  The  five  years  referred  to  in  section  120  (2)  are  the  five  years 
before  the  coming  into  force  of  the  Act  of  1899. 

[Buckley  J.  Assuming  that  to  be  so,  under  section  120  (3)  the 
council  made  an  assessment,  having  before  them  the  plaintiffs  state- 
ment. Is  this  resolution  bad  ?  They  were  not  bound  to  act  on  the 
wrong  statement,  but  merely  to  assess.  To  show  that  their  resolution 
was  ultra  vires,  you  must  show  that  they  were  bound  to  assess  over  a 
particular  period  of  five  years.  The  Act  does  not  say  that  they  are  so 
bound.] 

.  The  most  on  which  the  council  could  assess  the  compensation  would 
be  the  "  salary  and  emoluments  "  of  the  plaintiff.  When  he  left  the 
service  of  the  vestry  this  was  represented  by  the  amount  of  his  salary. 
The  compensation  was  to  be  based  on  **  the  salary  and  emoluments 
which  he  had  as  surveyor  to  the  late  vestry."  He  cannot  claim  com- 
pensation for  the  ;^83  a  month  which  he  was  receiving  in  1902  in 
respect  of  his  temporary  employment  under  the  council.  The  council 
was  acting  ultra  vires  in  taking  that  into  consideration.  As  to  whether 
the  use  of  the  horse  and  carriage  was  an  emolument  within  section  7  of 
the  Superannuation  Act,  1859,  there  was  no  payment,  in  fact,  to  the 
j^laintiff  of  the  ;^ii5,  which  was  its  estimated  figure.  He  was  not 
getting  jQiiS  ^s  an  emolument,  either  in  money  or  mone/s  worth. 
What  he  did  get  was  permission  to  use  the  horse  for  his  own  purposes 
when  it  was  not  wanted  for  the  purposes  of  his  office. 

Then  as  to  the  question  of  appeal.     If  a  council,  which  is  a  trustee 
for  the  public,  receives  a  statement  showing,  contrary  to  the  fact,  that 
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emoluments  have  been  received,  in  assessing   compensation  on  that        ^^^^ 
statement,  the  council  may  be  acting  ultra  vires.     The  mistake  in  the  liyingstooB  v, 
present  case  was  not  discovered  until  after  the  expiration  of  the  three  nf^^J^J^ 
months  limited  by  section  120  (4)  for  appeal  to  the  Treasury,  and  no 
appeal  could,  therefore,   be  made.      As  to  the  difference  between  a 
trading  corporation  and  one  which  is  a  trustee  for  another,  see  South 
Yorkshire^    6-^.,   Railway^  v.    Great  Northern  Railway  (1853)  9  Ex. 
55,  84,  which  is  approved  of  in  Ashbury  Railway  Carriage  and  Iron 
Co.  V.  Riche  (1875)  L.  R.  7  H.  L.  653  ;    44  L.  J.  Ex.  185.     There  is 

i       jurisdiction  in  this  Court  to  determine  what  can  be  taken  into  account 

j       in  estimating  the  amount   of  a  pension:    Upperton  v.  Ridley^   i903> 

I       A.  C.  281  ;  I  L.  G.  R.  659 ;  72  L.  J.  K.  B.  535. 
Danckwerts^  K.C.^  replied. 

•  Cur,  adv,  vult, 

t         March  9.     Buckley  J.    When  the  London  Government  Act,  1899, 
\       came  into  operation  in  November,  1 900,  the  pldntifiF,  Mr.  Livingstone, 
was  an  existing  officer  of  the  Vestry  of  St  George,  Hanover  Square, 
within  section  30  (i)  of  that  Act     Under  a  scheme  made  by  virtue 
of  section  30  (4),  the  Westminster  City  Council,  which  by  virtue  of 
j       the  Act  succeeded  to  the  Vestry,  had  power  to  agree  with  him  as  an 
I      existing  officer  of  the  Vestry  that  his  acceptance  of  an  office  under 
!       the  Council  for  a  temporary  period  should  not  prejudice  any  right  to 
compensation  to  which  he  would  otherwise  have  been  entitled  by  or 
under  the  Act  of  1899.     The  Act  having,  as  I  have  said,  come  into 
operation  in  November,    1900,  the  Council  passed,  on  January-  31, 
1901,  a  resolution  for  his  temporary  employment  at  a  certain  salary, 
without  prejudice  to  the  amount  of  his  compensation  for  the  abolition 
of  his  office.     On  May  9,  1901,  the  Council  resolved  that  his  office 
should  be  abolished  as  from  May  31,  1901,  and  asked  him  to  send  in 
his  claim  for  compensation.  He  did  so,  with  the  result  that  on  August  i, 
1 90 1,  the  Council  passed  a  resolution  granting  him  an  annual  allow- 
ance of  ;£5l8  I2S.  4d. 

The  defendants  say  that  the  plaintiff  in  sending  in  his  claim  gave 
the  particulars  of  a  wrong  period  of  five  years.  They  say  that,  having 
r^ard  to  section  120  (2)  of  the  Local  Government  Act,  1888,  the 
proper  five  years  would  have  been  five  years  next  before  the  passing  of 
the  Act  of  1899.  I  do  not  agree;  but  it  is  immaterial,  for  the  power 
of  the  Council  is,  by  virtue  of  section  120  (3)  of  the  Act  of  1888,  a 
power  to  assess,  not  in  respect  of  any  particular  period,  but  generally. 
If  the  plaintiff  did  select  a  wrong  five  years,  the  Council  should  have 
asked  him  for  another  return.  In  fact,  however,  I  believe  it  was  they 
who  named  the  particular  five  years  for  which  he  gave  the  particulars. 
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^^Q^        At  any  rate,  having  his  claim  before  them,  the  Council  assessed  the 
Livingstones,     compensation,  and  passed  the  resolution  of  August  i,  1901. 
^M^jiMter  The  first  question  for  decision  is  whether  that  resolution  was  valid. 

^^  '       The  only  ground  upon  which  it  is  attacked  is  that  the  maximum  sum 

which  could  be  voted  as  compensation  being  37-6oths  of, his  salan- 
and  emoluments,  the  sum,  viz.,  £^41 1  of  which  j£s^^   '^s.  4d.  is 
37-6oths,  is  alleged  to  have  been  in  excess  of  his  salary  and  emolu- 
ments.    The  maximum  is  arrived  at  by  reference  to  several  Acts  of 
Parliament,  of  which  the  later  in  each  case  introduces  by  reference 
some  part  of  a  former  Act.     The  Act  of  1899,  s.  30  (2),  brings  in 
section  81   (7)  of  the  Local  Government  Act,   1894,  which  in  turn 
brings  in  section  120  of  the  Local  Government  Act,  1888.     The  con- 
cluding words  of  section  120  (i)  of  the  Act  of  1888  bring  in  section  7 
of  the  Superannuation  Act,  1859,  which  in  turn  sends  the  reader  back 
to  section  2  of  the  Act  of  1859.     The  result  is  that  section  7  of  the 
Act  of  1859,  coupled  with  section  2  of  the  same  Act.  fixes  as  the 
maximum  compensation  which  can  be  given  in  any  case  4o-6oths,  or 
two-thirds  of  the  officer's  salary  and  emoluments;  but,  having  regard 
to  the  length  of  this  officer's  service,  the  maximum  in  his  case  is 
37-6oths  of  the  salar>'  and  emoluments  of  his  office.     The  facts  which 
would  have  to  be  investigated  in  order  to  determine  what  the  plaintiffs 
salary   and    emoluments    were    include    the    following : — First,  what 
"  emolument "  within  the  decision  in  Reg,  v.  Postmaster-General  (i878> 
3  Q.  B.  D.  428 ;  47  L.  J.  Q.  B.  435,  the  officer  derived  under  a  resolu- 
tion of  the  Vestry  of  August  19,  1875,  by  which,  in  the  evCTit  of  his 
finding  a  horse  and  carriage  to  assist  him  in  his  outdoor  work,  the 
Vestry  made  him  an  allowance  of  ;£2o  a  year,  and  provided  fodder, 
stable  room,  and  attendance.     Secondly,  what  "emolument,''  if  any, 
the  officer  received  in  respect  of  a  sum  of  ;£ioo  which,  by  a  resolution 
of  the  Vestry  of  October  18,  1900,  was  voted  for  certain  extra  services. 
Thirdly,  what  emolument  or  salar}-  (if  any)  was  to  be  taken  into  account 
in    respect    of    the    officer's   employment    under    the    resolution    of 
January  31,  1901  (which  was  passed  before  the  resolution  of  May  9. 
1 90 1,  abolfthing  the  office)  having  regard  to  the  fact  that  section  120 
(i)  of  the  Act  of  1888  provides  that  regard  is  to  be  had  to  {inter  alia) 
any  additional  emolument  "  which  he  acquires  by  virtue  of  anything 
done  in  pursuance  of  or  in  consequence  of  this  Act."     And  there  may 
have  been  other  matters  to  which  I  need  not  refer. 

The  defendants  contend  that  the  question  of  fact — viz.,  what  was 
the  amount  of  the  officer's  salary  and  emoluments — ^is  not  one 
which  was  by  the  •  statute  remitted  to  the  Council  for  deter- 
mination, but  that  this  Court  must  in  this  action  examine 
and     determine     it,     and     if     this     Court     finds     that     ^£841     is 
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in  excess  ot  the  salary  and  emoluments,  the  resolution  of  t90^ 
August  1901,  is  ultra  vires  and  wholly  void.  In  my  opinion  that  livingstone  v. 
contention  is  not  well  founded.  For  this  purpose  the  salary  and  JS^^nJ?"*? 
emoluments  in  question  are  not  the  average  salary  and  emoluments 
for  any  period  of  five  years  or  any  other  time,  but  may  be  the  ultimate 
salary  and  emoluments  of  the  office.  It  was,  I  think,  for  the  Council 
to  detennine  the  question  of  fact  what  the  salary  and  emoluments 
amounted  to,  and  if  they  have  considered  and  arrived  at  a  decision 
upon  it,  it  is  not  competent  to  this  Court  to  review  their  decision.  If 
the  decision  was  wrong  it  could  have  been  made  the  subject  of  an 
appeal  to  the  Treasury  under  section  120  (4)  of  the  Act  of  1888.  If 
the  Council  had  plainly  proceeded  upon  a  wrong  basis — if,  for  instance, 
they  had  by  mistake  taken  the  officer's  salary  to  be  ;£i,ooo  when  it 
was  only  ;£5oo — I  think,  as  presently  stated,  there  might  have  been 
ground  of  defence  to  an  action  for  more  than  the  right  amount.  Or, 
if  they  had  thus  plainly  gone  wrong,  or  had  not  fairly  assessed  the 
compensation  in  exercise  of  their  powers,  it  may  be  that  a  mandamus 
would  lie  to  call  upon  them  to  assess  it  anew.  But,  subject  to  the 
above,  I  think  it  is  for  the  Council,  and  not  for  this  Court,  to  say  what 
was  the  amount  of  the  salary  and  emoluments  of  the  office  abolished. 
The  defendants  contend  that,  having  regard  to  the  concluding  words 
of  section  120  (i)  of  the  Act  of  1888,  I  must  examine  what  was  the 
tnie  amount  of  the  salary  and  emoluments,  and,  if  I  find  it  to  be  less 
than  jQS^iy  then  the  resolution  of  August,  1901,  is  ultra  vires.  This 
contention  I  think  fails.  Even  assuming  (which  I  think  is  not  the 
case,  as  will  presently  appear)  that  those  words  could  in  any  case  give 
rise  to  a  question  of  ultra  vires,  it  is,  I  think,  for  the  Council,  which 
have  the  jurisdiction  if  the  question  of  fact  be  rightly  determined,  to 
determine  the  fact  upon  which  their  jurisdiction  arises.  If  the  Council 
have  jurisdiction  within  limits,  it  is  for  the  Council  to  determine  the 
<]uestions  of  fact,  the  decision  of  which  is  necessary  to  determine  the 
limits.  An  analog}',  although  not  a  perfect  one,  may  be  found  in 
cases  where  the  jurisdiction  of  a  magistrate  arises  only  if  a  particular 
fact  be  found  to  exist,  say,  for  instance,  jurisdiction  under  the  Game 
Laws,  The  magistrate  may  convict  if  the  bird  be  a  partridge,  but 
not  if  it  be  a  thrush.  It  is  for  the  magistrate  to  decide  whether  it 
was  a  partridge  or  not.  If  jurisdiction  arises  if  an  offence  charged  be 
tnie  in  fact,  it  is  for  the  person  whose  jurisdiction  is  invoked  to  deter- 
mine the  fact.  In  Cave  v.  Mountain  (1840)  i  Man.  &  G.  257,  261 ; 
9  L.  J.  M.  C.  90,  Tindal  C.J.  said  :  "  There  can  be  no  doubt  but  that  if 
a  magistrate  commit  a  party  charged  before  him  in  a  case  where  he 
has  no  jurisdiction  he  is  liable  to  an  action  of  trespass.  But  if  the 
charge  be  of   an   offence   over   which,    if   the  oflFence    charged    be 
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true  in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's  juris- 
diction cannot  be  made  to  depend  upon  the  truth  or  falsehood 
of  the  facts,  or  upon  the  evidence  being  sufficient  or  insufficient 
to  establish  the  corpus  delicii  brought  under  investigation."  As 
instances  I  refer  to  Brittain  v.  Kinnaird  (1819)  i  Br.  &  B.  432, 
and  in  particular  to  the  amusing  judgment  of  Richardson  J.  in  that 
case,  and  to  Reg.  v.  Bolton  (1841)  i  Q.  B.  66.  So,  where  there  was 
authority  to  assess  a  duty  on  horse  dealers,  the  decision  of  the  assessor 
that  the  party  was  a  horse  dealer,  however  erroneous,  could  not  be 
questioned  in  an  action:  Allen  v.  Sharp  (1848)  2  Ex.  352 ;  17  L.  J. 
Ex.  209.  Here  the  amount  of  the  salary  and  emoluments  is  a  fact 
lying  at  the  root  of  the  decision  which  is  by  the  Act  remitted  to  the 
Council,  with  a  right  of  appeal  to  the  Treasury.  By  section  120  (4) 
of  the  Act  of  1888,  the  question  of  the  compensation  being  "  excessive" 
can  be  brought  before  the  Treasury,  and  is  to  be  determined  by  them. 
It  is  for  the  Coimcil  or  the  Treasury,  I  think,  and  not  for  this  Court, 
to  determine  this  question  of  fact.  Further,  the  concluding  words  of 
section  120  (i)  of  the  Act  of  1888  are  not,  I  think,  words  the  eflFect 
of  which  is  to  render  the  action  of  the  Council  ultra  vires  if  they  by 
their  vote  exceed  the  amount.  They  are,  at  most,  words  which  might 
afford  a  ground  of  defence  to  an  action  for  an  amount  exceeding  the 
amount  which  can  be  given  under  the  Act  of  1859.  If  a  statutory 
corporation,  having  a  capital  of  a  certain  amoimt,  issues  cajHtal  in 
excess  of  that  amount,  the  excess,  but  not  the  whole  issue,  is  invalid 
If  the  Coimcil,  having  statutory  power  to  vote  an  officer  compensation 
up  to,  say,  ;£5oo,  vote  him  ;£6oo,  the  vote  will  be  good  as  to  the 
;£Soo,  but  bad  as  to  the  excess.  The  question  of  ultra  vires  does  not, 
therefore,  in  my  opinion,  arise,  and  for  the  reasons  already  assigned 
I  think  it  is  for  the  Council  to  determine,  acting  of  course  fairly  and 
honestly,  the  question  of  fact  as  to  the  amoimt  of  the  salary  and  emolu- 
ments upon  which  37-6oths  are  to  be  calculated.  I  think,  therefore, 
that  the  resolution  of  August  i,  1901,  was  valid. 

But  next  it  is  said  that  on  November  20,  1902,  the  Council  rescinded 
that  resolution.  The  plaintiff  argues  that  they  had  no  power  to  do  so. 
In  my  opinion  the  plaintifiP  is  right.  So  soon  as  the  resolution  of 
August,  1 901,  was  validly  passed,  there  arose  an  obligation  whidi, 
under  section  120  (6)  of  the  Act  of  1888,  was  a  specialty  debt,  enforce- 
able as  if  the  Council  had  entered  into  a  bond  to  pay  the  ;£5i8  12s.  4d 
I  find  no  power  in  the  Council  to  go  back  and  relieve  themselves  from 
an  obligation  thus  rendered  binding  upon  them.  The  defendants  refer 
to  section  57  of  the  Metropolis  Management  Act,  1855.  That  section 
is  not  empowering,  but  restrictive.  It  provides  only  that  a  resolution 
shall  not  be  revoked  unless  certain  forms  are  observed  and  a  particular 
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majcmty  obtained.     It  gives  no  power  to  revoke  a  resolution  which  has        ^^^^ 
created  rights  as  between  the  Council  and  another  party.     Under  these  liTingstone  v. 
circumstances  it  is  unnecessary  to  consider  whether  within  section  9  S^  n^J^ 
of  the  Metropolis  Management  Act,  1856,  the  meeting  of  November  20, 
1902,  was  aptly  summoned  for  the  piurpose. 

In  my  judgment  it  is  not  for  me  to  review  the  figure  which  the 
Council  on  August  i,  1901,  adopted.  I  think  that  that  resolution  is 
valid,  that  it  was  not  open  to  rescission,  and  is  now  effectual.  It 
results  that  the  plaintifiP  is  entitled  to  recover  the  sums  which  he  claims. 
The  defendants  must  pay  the  costs  of  the  action. 
^  The  defendants'  counsel  suggested  that  a  decision  such  as  I  have 

!  arrived  at  would  leave  the  members  of  the  Council  exposed  to  a  con- 

\  tinuous  surcharge  similar  to  that  made  at  the  audit  of  1902.     This  is 

j  not  so.     The  result  of  this  decision  is  that  the  surcharge  was  wrong. 

I  Judgment  for  the  plaintiff. 

I  Solicitors  for  the  plaintiff— ^o^\tx  &  Co. 

Solicitors  for  the  defendants — Allen  and  Son. 
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1004.  HOUSE    OF    LORDS. 


April  22, 2s.      CATERHAM   URBAN   DISTRICT  COUNCIL  v.  GODSTONE   RURAL 
-^  DISTRICT  COUNCIL. 


May  2. 


Adjiuitmeiitfli  —  Loos  of  ppofltable  apea  —  Fopmatloii  of  tk^w  luHbu 
dlBtplot—**Ineoine*'— Local  Oovemineiit  Aot,  1888  (61  4b  62  VleL 
o.  41X  Mb  67,  62— Local  Oovcnmiciit  Act,  1894  (66  4c  67  VlcU  c78X 
Mb  64,  68. 

Neither  section  62  of  the  Local  Government  Act^  1888,  nor  section 
68  of  the  Local  Government  Act,  1894,  contemplates  the  payment  of 
compensation  as  detween  two  areas  one  of  which  is  placed  in  a  less 
and  the  other  in  a  more  advantageous  financial  position  in  consequence 
of  an  alteration  of  boundaries  under  those  Acts, 

Consequently  no  claim  to  compensation  arises  under  either  of  the 
sections  in  question  in  respect  of  the  loss  occasioned  to  a  rural  district 
council  by  the  conversion  under  the  Acts  into  an  urban  district  of  a 
parish  in  the  rural  district  the  contributions  from  which  towards  the 
expenses  of  the  council  exceed  the  expenditure  of  the  council  attribu- 
table to  the  parish. 

Decision  of  the  Court  of  Appeal,  i903»  i  K-  B.  554 ;  i  L.  G.  R. 
311 ;  72  L.  J.  K.  B.  279  reversed. 

Re  Rochdale  Union  and  Haslingden  Union,  1899,  i  Q.  B.  540; 
68  L.  J.  Q.  B.  53  r,  and  Re  Buckinghamshire  County  Council  and 
Hertfordshire  County  Council,  1899,  i  Q.  B.  515  ;  68  L,  J.  Q.  B. 
417  overruled. 

Appeal  by  the  Caterham  Urban  District  Council  from  a  decision  of 
the  Court  of  Appeal  affirming  a  judgment  of  Wright  J.  on  an  award  of 
an  arbitrator  stated  in  the  form  of  a  special  case. 

The  facts  set  out  in  the  award  are  very  fully  stated  in  the  report  of 
the  case  in  the  Court  of  Appeal,  i  L.  G.  R.  311.  For  the  purposes  of 
the  present  report  the  following  short  statement  will  suffice. 

By  an  Order  under  the  Local  Government  Acts,  1888  and  1894,  made 
by  the  County  Council  of  Surrey  and  duly  confirmed,  with  modifications, 
by  the  Local  Government  Board,  the  parish  of  Caterham,  which  had 
theretofore  formed  part  of  the  rural  district  of  Godstone  was  severed 
from  that  district  and,  as  from  the  commencement  of  the  Order  in  April, 
1899,  constituted  an  urban  district. 

The  Godstone  Rural  District  Council  thereupon  made  a  claim  upon 
the  Caterham  Urban  District  Council  for  an  adjustment  under  section 
62  of  the  Local  Government  Act,  1888.  The  claim  was  based  upon  the 
allegation  that  for  some  years  preceding  the  separation  of  the  parish  of 
Caterham  from  their  district  their  receipts  from  rates  levied  in  that 
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parish  for  high^^ay  purposes  had  exceeded  their  expenditure  on  the 
maintenance  of  highways  in  that  parish.     From  documents  annexed  to  Oaterham  Urban 
the  award  it  appeared  that  the  Godstone  Rural  District  Council  claimed  ^^"nj^J^^ 
a  sum  of  about  ^^36,000,  being  the  capitalised  value  at  30  years  pur-  Rm-gj  District 
chase  of  ;£  1,200,  which  was  said  to  be  the  average  yearly  excess  of  the  Oouncil. 
contributions  of  the  parish  of  Caterham  towards  the  highway  expenses 
of  the  Godstone  Rural  District  Council  over  the  expenditure  on  high- 
ways in  the  parish. 

The  Caterham  Urban  District  Council  contended  that  assuming 
the  fact  to  be  that  there  had  been  this  excess  of  receipts  over  expen- 
diture, there  was  no  matter  requiring  adjustment  under  the  section. 

The  claim  was  referred  to  arbitration  and  the  arbitrator  made  an 
award  in  the  form  of  a  special  case  setting  out  the  facts  and  awarding 
that  the  claim  was  a  matter  for  adjustment  under  the  section. 

The  award  went  on  to  provide  that  if  the  Court  was  of  opinion  that 
the  contention  of  the  Godstone  Rural  District  Council  was  correct  in 
law,  then  judgment  was  to  be  entered  for  them  with  a  declaration  that 
they  were  entitled  to  have  their  claim  adjusted  by  arbitration  under 
section  62  of  the  Local  Government  Act,  1888. 

The  special  case  came  before  Wright  J.  who,  holding  himself  bound 
by  Re  Rocfidale  Union  and  Haslingden  Union^  1899,  1  Q.  B.  540;  68 
L  J.  Q.  B.  531,  gave  judgment  for  the  Godstone  Rural  District  Council. 

The  Caterham  Urban  District  Council  appealed  to  the  Court  of 
Appeal,  where  the  judgment  of  Wright  J.  was  affirmed.  The  case  is 
reported  in  the  Court  of  Appeal,  1903,  i  K.  B.  554;  i  L.  G.  R.  311  ; 
72  L  J.  K  B.  279. 

The  Caterham  Urban  District  Council  appealed  to  this  House. 

Bray^  K,C,,  and  Montague  Shearman^  K.C,^  for  the  appellants.  The 
Court  of  Appeal  held  that  the  present  case  was  governed  by  Re  Rochdale 
Union  and  Haslingden  Union,  1899,  i  Q.  B.  540;  68  L.  J.  Q.  B.  531  in 
the  Court  of  Appeal  where  Re  Buckinghamshire  County  Council  and  Hert- 
fordshire County  Council,  1899,  i  Q.  B.  515  ;  68  L.  J.  Q.  B.  417  was 
followed.  It  is  submitted  that  the  present  case  is  distinguishable  from 
diose  cases,  but  if  your  Lordships  think  otherwise,  then  that  those  cases 
were  wrongly  decided  and  should  be  overruled.  The  loss  of  an  area 
contributing  to  highway  expenses  cannot,  it  is  submitted,  form  a  subject 
matter  for  an  adjustment  of  "  property,  income,  debts,  liabilities,  and 
expenses''  within  the  meaning  of  section  62  of  the  Local  Government 
.\ct,  1888.  It  is  contrary  to  the  clear  intention  of  the  Legislature  that 
compensation  should  be  given  for  such  a  loss ;  for  the  Legislature  has 
constantly  given  facilities  for  the  alteration  of  highway  areas  without 
-making  any  provision  for  compensation.     Moreover  the  adjustment  of 
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highway  rates  on  the  formation  of  a  new  urban  district  is  expressly  pro- 
Oaterham  Urtan  vided  for  by  section  145  of  the  Public  Health  Act,  1875,  which  is  not 
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repealed,  and  which  provides  that  the  new  urban  district  shall  not  con- 
tribute to  the  expenses  of  any  highways  outside  the  district 

The  word  in  section  62  relied  on  as  the  foundation  of  the  claim  is 
"income";  but  the  requisite  adjustment  on  the  formation  of  a  new 
urban  district  is  now  provided  for  by  section  54  of  the  Local  Govern- 
ment Act,  1894,  in  which  the  word  "income"  does  not  occur. 

Section  62  of  the  Act  of  1888  and  section  68  of  the  Local  Govern- 
ment Act,  1894,  which  is  to  very  nearly  the  same  effect,  are  moreover 
not  directed  to  the  payment  of  compensation  at  all.  They  are  con- 
cerned with  cases  where  the  parties  are  jointly  interested  in  property,  &c., 
and  are  not  directed  to  a  general  financial  adjustment  intended  to 
preserve  the  financial  status  quo.  This  becomes  abundantly  clear  when 
the  words  of  the  sections  are  contrasted  with  those  of  section  3  2  of  the 
Act  of  1888  dealing  with  an  adjustment  of  the  "financial  relations" 
between  counties  and  county  boroughs. 

The  claim  is  based  on  an  alleged  vested  right  acquired  by  the  Godstone 
Rural  District  Council  to  contributions  in  perpetuity  from  Caterham 
towards  the  maintenance  of  highways,  and  an  assumption  that  the 
relative  position  of  the  two  areas  will  continue  for  many  years  unaltered. 
There  is  no  such  vested  right,  and  the  assumption  that  there  will  be  no 
change  may  be  entirely  false  in  fact. 

[They  also  referred  to  Re  Sowerby  Urban  District  Council  and 
Mytholmroyd  Urban  District  Counci/  {iS^6)  74  L.  T.  313.] 

C,  A,  Russeliy  K.C,^  and  George  Humphreys  for  the  respondents. 
The  case  is  really  governed  by  the  decisions  in  the  Rochdale  case  and 
the  Buckinghamshire  case.  Section  68  of  the  Act  of  1894  is  sub- 
stantially the  same  as  section  62  of  the  Act  of  1888.  In  both  sections 
the  word  "  income "  occurs.  The  decision  in  the  Rochdale  case  was 
followed  in  Re  St  Thomas  {Devon)  Rural  District  Council  and  Heavi- 
tree  Urban  District  Council  {1^02)  86  L.T.  153.  Section  54  of  the 
Act  of  1894  does  not  affect  the  matter.  It  deals  with  the  effect  on 
parish  councils  produced  by  the  creation  of  urban  districts;  and  the 
appellants'  argument  is  in  effect  that  that  section  pro  tanto  repealed 
section  62  of  the  Act  of  1888,  though  there  is  no  trace  of  an  intention  to 
effect  such  a  repeal.  Nor  has  section  145  of  the  Public  Health  Act, 
1875,  any  application.  Here  the  order  within  the  true  meaning  of 
section  62  of  the  Act  of  1888  affected  the  respective  incomes,  liabiiides, 
and  expenses  of  the  appellants  and  respondents  in  respect  of  the  main- 
tenance and  repair  of  highways  in  their  respective  districts.  The 
respondents  were  adversely  affected  by  reason  of  loss  of  contribution 
from  the  parish  of  Caterham  to  the  maintenance  and  repair  of  high- 
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ways  in  the  Godstone  rural  district.     In  other  words,  the  contributions 
which  have  been  withdrawn  from  the  respondents  in  consequence  of  (Jaterham  Driian 
the  order  exceed  what  it  cost  the  respondents  to  maintain  the  highways  ^^^^^^J"™®^ 
in  the  parish  of  Caterham   in   proper  repair ;   and  there  has  been  a  ^^g^  District 
consequential  increase  in  the  rates  for  the  maintenance  and  repair  of  OoandL 
highways  in  the  Godstone  rural  district.     The  intention  of  the  Legisla- 
ture was  to  equalise  or  adjust  such  a  burden  or  loss.     It  is  reasonable 
that  the  adjustment  should  be  made,  as  the  roads  which  Caterham 
is  asked   to  continue  to  contribute  towards   the  maintenance  of  are 
more  useful  to  Caterham  than  to  any  other  part  of  the  Godstone  area. 

Bray,  K.  C,  was  not  called  on  to  reply. 

The  House  took  time  to  consider. 

May  12,  1904.  The  Earl  of  Halsbury  L.C.  I  am  of  opinion  in 
this  case  that  the  judgment  of  the  Court  of  Appeal  and  of  Mr.  Justice 
Wright  should  be  reversed  ;  but  in  truth,  though  the  question  arises  in 
this  case  and  the  consequence  must  follow,  it  is  really  the  decision  in 
the  case  of  Re  Rochdale  Union  and  Haslingden  Union^  1899,  i  Q.  B. 
540;  68  L.  J.  Q.  B.  531,  which  is  here  under  appeal.  There  seems  to 
have  been  some  misapprehension  about  the  decision  in  that  case. 
Lord  Russell  commences  his  judgment  by  saying  that  he  agrees  with 
the  judgment  of  Mr.  Justice  Channell  "  substantially,"  and  entirely  in 
the  principle  involved  in  it ;  but,  upon  the  point  now  in  debate,  the 
judgment  of  Mr.  Justice  Channell  and  Mr.  Justice  Ridley,  who  entirely 
agreed  1*  ith  him,  was  the  other  way.  The  language  of  the  section  now 
under  construction  does  not  seem  to  me  to  be  appropriate  to  the  com- 
pensation of  one  district  for  being  placed  "in  a  less  advantageous 
financial  position  "  *  (those  are  the  words  used  by  the  Legislature  itself) 
than  before  the  alteration  in  its  boundaries.  This  is  language  which 
the  Legislature  has  used  elsewhere  when  what  is  now  contended  for  was 
contemplated  by  the  Legislature,  but  I  do  not  think  that  the  68th 
section  ever  contemplated  "adjustment"  as  being  applicable  to  such  a 
state  of  things  as  has  been  brought  about  by  a  diminution  of  rateable 
area.  Where  two  areas  are  being  divided,  and  each  becomes  responsible 
for  its  own  administration,  and  where  previously  they  possessed 
property,  it  is  obvious  enough  that  they  must  have  some  mode  of 
adjusting  the  division  of  the  property  which  each  possessed  prior  to 
such  separation — the  buildings,  for  example,  the  workhouses  for  the 
administration  of  the  Poor  Law — and,  to  quote  the  language  of  the 
section,  '^  property,  income,  debts,  liabilities,  and  expenses.''     The  only 

•  The  actual  words  in  section  32  of  the  Act  of  1888,  to  which  Lord  Halsbury  L.C. 
was  apparently  referring,  are  **  worse  financial  position." 
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word  within  which  the  present  claim  can  be  embraced  is  the  word 
"  income."  Now,  it  may  be  conceded  that  in  a  loose  mode  of  speech 
the  capacity  for  being  rated  for  future  liabilities  might  be  so  described, 
but  it  would  not  be  accurate.  And  it  is  not  with  the  word  itself  alone 
that  one  has  to  deal,  but  with  the  word  associated,  as  it  is  here,  with 
the  words,  "  property,  debts,  liabilities,  and  expenses."  I  cannot  think 
that  the  Legislature  intended  so  grave  a  departure  from  the  general  and 
very  obvious  meaning  of  the  words  that  it  has  actually  used.  Where  it 
did  intend  to  allow  compensation  to  be  given— compensation,  be  it 
observed,  not  adjustment — it  has  shown  that  it  can  use  appropriate  and 
express  words  for  the  purpose,  and  the  words  "  property  and  income 
from  property  "  can  well  be  satis6ed  by  a  division  of  property  and 
income  resulting  from  property  without  importing  the  element  of  com- 
pensation for  loss  of  income. 

Even  if  the  word  "  income  "  itself  were  appropriately  used,  I  think 
the  word  "  adjustment "  as  distinguished  from  "  compensation  "  means 
a  division  of  existing  assets,  while  "  compensation  "  would  quite  rightly 
be  interpreted  to  mean  the  loss  of  some  right  to  obtain  income  by 
rating  or  of  some  area  which  would  furnish  the  right  to  get  income. 
But  it  seems  to  me  quite  contrary  to  principle  in  the  case  of  an  altera- 
tion of  boundaries  applicable  to  a  municipal  body,  which  is  to  be  for 
the  future  self-sufficing,  to  make  the  adjustment  of  its  "property, 
income,  debts,  and  liabilities,"  a  subject  of  compensation  arrangements. 
Of  course,  if  the  Legislature  has  done  it,  it  must  be  acquiesced  in,  but 
I  entirely  dissent  from  the  idea  of  presuming  that  this  has  been  done 
without  express  words. 

For  these  reasons,  my  Lords,  it  seems  to  me  that  the  judgment 
appealed  from  ought  to  be  reversed,  and  I  so  move  your  Lordships. 

Lord  Davey.  The  question  to  be  determined  in  this  appeal  was 
thus  stated  by  Lord  Justice  Vaughan  Williams: — "It  is  said,"  he 
observes,  "  that  by  reaspn  of  the  separation  of  the  parish  of  Catcrham 
from  the  Godstone  rural  district,  the  council  of  that  district  will  lose 
the  profit  which  they  formerly  derived  from  the  contributions  of  the 
parish  of  Caterham  " ;  and  the  question,  he  added,  was  whether  that 
apprehended  loss  was  matter  for  adjustment  pursuant  to  the  provisions 
of  section  62  of  the  Local  Government  Act,  1888.  Mr.  Russell 
disclaimed  stating  the  question  in  that  way.  But  I  think  that  the  Lord 
Justice  accurately  described  the  claim  which  is  put  forward  by  the 
respondents.  What  they  are  seeking  is  not  an  adjustment,  in  the 
ordinary  sense  of  that  word,  of  common  property  or  liabilities,  or  of 
any  reciprocal  liabilities  of  Caterham  and  Godstone  towards  each  other, 
but  compensation  for  a  loss  which  they  apprehend  they  will  suffer 
by  the  severance  of  Caterham  from  the  Godstone  rural  district     I  do 
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not  assume  that  the  arbitrator,  if  he  should  be  required  to  proceed  with  i90^ 
the  matter,  would  award  the  respondents  the  full  amount  of  the  Oaterh&m  Uriian 
extravagant  claim  put  forward  by  the  respondents  ;  and  I  refer  to  that  ^^^^jj*  Councfl 
claim  only  as  showing  the  true  nature  of  their  demand.  The  first  ^^j^  District 
observation  that  occurs  to  me  is  that  section  62  says  nothing  about  Oouncil. 
compensation  for  apprehended  loss  of  profit  or  injury.  Your  Lordships 
are  familiar  with  Acts  of  Parliament  which  give  a  right  to  such  com- 
pensation, and  one  would  have  expected  if  that  was  the  meaning  of  the 
Act  it  would  have  been  expressed  in  plain  terms.  Local  authorities 
are  by  the  section  in  question  authorised  to  make  agreements  for  the 
purpose  of  adjusting  **any  property,  income,  debts,  liabilities,  and 
expenses."  The //Twi^nif  meaning  of  these  words  is  to  give  pwwers 
or  facilities  for  adjusting  any  matters  which  by  reason  of  the  Act  or  a 
scheme  made  under  it  require  adjustment.  In  the  following  words  the 
expression  is  altered.  The  section  goes  on  to  say  that  any  agree- 
ment authorised  by  the  Act  to  be  made  **  for  the  purpose  of  the  adjust- 
ment of  any  property,  debts,  liabilities,  or  financial  relations  may 
provide  for  the  transfer  or  retention  of  any  property,  debts,  and 
liabiliiies,  .  .  ,  and  for  the  joint  use  of  any  property,  and  for  the 
transfer  of  any  duties,  and  for  payment  by  either  party  to  the  agreement 
in  respect  of  property,  debts,  duties,  and  liabilities  so  transferred  or 
retained,  or  of  such  joint  user,  and  in  respect  of  the  salary,  remuneration, 
or  compensation  payable  to  any  officer  or  person."  I  have  troubled 
your  Lordships  by  reading  the  section  at  length  because  the  later  words 
in  my  opinion  confirm  the  primd  fade  meaning  which  I  attach  to  the 
earlier  words.  It  must  be  admitted,  I  think,  that  the  property,  debts, 
or  liabilities  to  be  retained  or  transferred  must  mean  existing  property 
or  debts,  or  a  liability  actually  incurred,  and  the  expression  financial 
relations,  I  think,  also  refers  to  any  reciprocal  financial  obligations 
which  the  undivided  district  and  the  severed  portion  may  have  already 
incurred  towards  each  other.  I  construe  the  words  "income"  and 
"expenses "  in  the  same  manner.  I  think  that  " income  "  means  income 
presently  enjoyed,  or  to  which  there  is  a  present  title,  and  does  not 
include  income  which  may  hereafter  be  derived  from  the  making  of 
rates.  There  may  be  income  derived  from  property  which  is 
held  in  trust  for  the  district,  or  some  income  such  as  a  rent-charge  or 
other  annual  payment  applicable  under  some  charitable  trust  or  other- 
wise to  the  benefit  of  the  district  or  relief  of  the  ratepayers  in  it.  I 
think  the  words  would  also  include  the  proceeds  of  any  rate  already 
made  on  the  whole  district.  It  is  true  that  income  in  this  sense  would 
strictly  be  included  under  the  general  word  ***  property,"  and  that  is, 
perhaps,  the  reason  why  the  word  is  dropped  out  in  the  subsequent 
enumeration  of  matters  of  adjustment.     I  am,  therefore,  of  opinion 


Digitized  by 


Google 


602  knight's    local    government    reports.  1901, 

*^^^  that  the  words  of  the  section  do  not  necessarily,  or  according  to  their 
Oaterham  Drl«ui  proper  construction,  confer  any  such  right  as  is  claimed  in  this  litigation. 
^'ftJftoM""^  But  I  think  the  case  may  be  put  on  a  broader  principle.  The  very 
Roral  District  object  of  the  scheme  which  has  been  made  under  section  57  of  the  Act 
OounciL  is  to  enable  the  present  appellants  to  rate  their  own  district  and  expend 

the  rates  so  raised  for  the  exclusive  benefit  of  their  own  district    In 
fact,  when  one  speaks  of  the  severance  of  an  administrative  unit  it  is 
only  a  compendious  way  of  expressing  this  result.      That   the  rates 
derived  from  the  severed  district  will  be  lost  to  the  district  from  which 
it  is  severed  is  the  inevitable  consequence  and  intention  of  putting  the 
Act  in  force,  and  if  this  were  understood  by  the  Legislature  to  be  a 
matter  for  compensation  some  words  would  be  found  in  the  Act  which 
confer  the  right  to  such  compensation.     Adjustment  seems  to  me  a 
different  idea  from  compensation.     When  a  severance  takes  place  of  an 
administrative  unit  some  adjustment  is  necessary.     There  are,  or  may 
be,  common  property  or  income,  debts,  liabilities,  or  expenses  owing  or 
incurred  by  or  on  behalf  of  the  undivided  area.     These  matters  require        \ 
adjustment,  and  section  62  appears  to  me  to  be  nothing  more  than  a        i 
procedure  section  for  enabling  such  matters  to  be  adjusted.     But  the        * 
respondents  have  no  vested  interest  in  the  profit  to  be  derived  from  the 
Caterham  highway  rates  after  severance,  and  there  is  no  abstract  right        : 
of  either  of  the  parties  to  be  compensated  by  the  other  for  any  future 
financial   detriment   arising   from  acts  directed   or  authorised  by  the        i 
Legislature ;  and  in   my  opinion  there   is  nothing  in  the  Act   which        ^ 
creates  such  a  right.    I  am,  therefore,  of  opinion  that  the  appeal  should         ' 
be  allowed.     It  follows  from  what  I  have  said  that  I  think  the  cases  of        ] 
Re  Rochdale  Union  and  ffaslingden  Union,  1899,  i  Q.  B.  540  ;  68  L.  J. 
Q.  B.  531,  and  Re  Buckinghamshire   County  Council  and  Hertfordshire 
County  Council,  1899,  i  Q.  B.  515  ;  68  L.  J.  Q.  B.  417,  were  wrongly 
decided,  and  should  be  overruled. 

Lord  James  of  Hereford.  In  this  case  I  agree  with  the  opinions 
already  expressed,  that  the  judgment  of  the  Court  of  Appeal  should  be 
reversed  ;  for  I  concur  in  the  view  that  the  loss  of  a  portion  of  a  rate- 
paying  area  does  not  support  a  claim  for  an  adjustment  of  "  property, 
income,  debts,  liabilities,  and  expenses"  within  the  meaning  of 
section  62  of  the  Local  Government  Act,  1888.  It  seems  to  me  that 
the  separation  of  a  portion  of  an  area  withiu  which  a  rate  has  been 
levied  cannot  occasion  a  loss  of  "  income  "  within  the  meaning  of  the 
section  to  the  remaining  portion  of  the  area ;  nor  can  such  change  in 
the  existence  of  the  rateable  area  occasion  any  claim  for  adjustment 
under  the  word  "liabilities."  Both  these  words  "income"  and 
"liabilities"  must  be  read  as  referring  to  ascertained,  and  existing 
income  and  liabilities,   and   cannot  be    held    to  include   the    mere 
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liabflity  to  be  rated  if  the  order  of  division  had  not  been  made.     It        ^^^^ 
may  be  that  the  application  of  this  view  may  in  some  cases  confer  on  Caterham  Urban 
one  portion  of  a  divided  area  substantial  advantage  at  the  expense  of  ^^nijjL?"^^ 
another  portion.     But  if  such  gain  or  loss  would  amount  to  injustice,  it  i;^  District 
may  be  that  the  remedy  is  to  be  found  by  objecting  to  the  order  being  Ooiineil. 
made  by  the  county  council  under  section  57  of  the  Act,  or  to  its 
confirmation  by  the  Local  Government  Board. 

Lord  Robertson.  I  am  very  clearly  of  the  same  opinion.  I  do 
not  think  that  the  claim  of  the  respondents  comes  within  section  62  ; 
and  when  I  say  so  I  mean  not  merely  that  the  word  "  adjust "  and  the 
other  phrases  used  are  not  appropriate  to  cover  it,  but  that  the  claim  is 
in  its  nature  and  substance  altogether  heterogeneous  to  the  things  con- 
templated, and  is  outside  the  scheme  of  setting  up  new  authorities  as 
stated  in  the  Act.  It  must  be  remembered  that  when  under  section  62 
Caterham  and  Godstone  proceed  to  **  adjust "  (whatever  that  means), 
they  meet  as  separate  and  self-contained  rating  authorities,  Caterham 
having  been  by  deliberate  statutory  proceeding  vested  with  the  full  and 
exclusive  power  of  rating  for  its  own  use  within  the  boundaries  assigned 
to  it,  and  Godstone,  while  retaining  its  old  name,  having  a  different 
and  smaller  jurisdiction  compared  to  that  which  formerly  existed. 
The  direct  and  necessary  result  of  setting  up  Caterham  as  an  urban 
district  is  to  establish  not  merely  one,  but  two  new  rating  units,  namely, 
Caterham  and  the  lesser  Godstone.  The  rating  in  each  is  necessarily 
on  the  new  basis  of  the  new  area,  and  it  would  be  merely  an  accident 
if  the  rates  in  the  two  areas  were  the  same  after  as  before  the  separation. 
Now,  the  assumption  of  what  I  must  venture  to  call  the  fallacy  of  the 
judgments  under  review  is  that  the  Legislature  intended  that  the 
two  new  bodies  should  set  about  what  Mr.  Justice  Bruce  calls 
"restoring  the  true  balance";  that  is  to  say,  the  former  balance 
of  rates.  I  see  no  warrant  for  any  such  assumption.  On  the  contrary, 
I  should  suppose  that  in  some  cases,  at  least,  one  of  the  reasons  why 
a  new  urban  district  is  set  up  is  because  the  rating  is  unfair,  and  would 
be  made  more  equitable  by  dividing  the  rating  area  into  two.  The 
inhabitants  of  some  proposed  new  district  (I  am  not  for  the  moment 
speaking  of  Caterham)  may  very  well  say  that  they  have  grown  into  a 
self-contained  community,  are  made  to  pay  for  things  they  have  no 
interest  in,  and  because  of  their  large  valuation  are  paying  more  than 
the  people  who  are  interested  in  them.  All  these  considerations  and 
the  like,  pro  and  cori,  are  for  the  county  council  and  the  Local  Govern- 
ment Board. 

But  the  Rochdale  case  and  the  Bucks  case  depend  upon  the  view  that 
in  the  matter  of  rates  the  status  quo  before  the  order  is  to  be  treated  as 

the  standard  of  right  after  the  order,  and  that  any  detriment  on  the  one 
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1904.  side  and  advantage  on  the  other  caused  by  the  independence  of  the 
Oaterham  Urban  new  district  are  to  be  redressed  by  adjustment.  I  see  no  trace  of  an 
District  Oonncil  intention  thus  to  stereotype  by  compensation  the  results  of  a  system  of 
Rural  Dirtrict     rating  which  ex  hypothesi  has  ceased. 

OoonciL  Of  course,  it  is  quite  conceivable  that  the  Legislature  might  have  made 

it  a  condition  of  the  setting  up  of  a  new  rating  body  that  it  should 
purchase  its  independence,  and  might  have  taken  the  financial  position 
in  the  year  of  independence  as  fixing  the  price.  But  this  is  an  idea 
unexpressed  in  the  statute,  and  remote  from  the  simple  one  expressed 
in  section  62,  which  primarily,  at  least,  deals  with  extant  things  and 
extant  liabilities  which  belong  to  the  undivided  community  and  must 
perforce  be  divided  now  that  the  community  is  broken  up  and  the 
partners  are  taking  with  them  what  belongs  to  them.  And  the  diffi- 
culty of  applying  the  words  of  section  62  to  a  claim  of  compensation 
becomes,  as  I  think,  an  impossibility  when  the  nature  of  the  claim 
is  clearly  realised.  I  have  read  ^-ith  care  all  the  judgments  in  the 
previous  cases.  In  the  Rochdale  and  in  the  Bucks  cases  the  principle 
laid  down  is  that  which  I  have  already  referred  to,  that  the  "tnie 
balance,"  meaning  thereby  the  existing  balance  at  the  date  of  separa- 
tion, must  be  "  restored."  This  is  most  clearly  shown  in  Mr.  Justice 
Bruce's  judgment  in  the  Bucks  case,  at  page  527,  and  in  Lord  Justice 
A.  L.  Smith's  in  the  Rochdale  case,  at  page  545.  It  is  significant  that 
all  subsequent  judicial  opinions  have  been  based  on  the  authority  of 
these  cases,  and  that  in  none  has  this  principle  been  independently 
reasserted. 

Appeal  allowed. 

Solicitors  for  the  appellants— Coo^t^  Turner,  and  Evans,  for  E.  A. 
Head,  East  Grinstead. 
Solicitor  for  the  respondents — F.  B.  Winter. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Iaw. 
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Supreme  Court  of  SuMcature. 

COURT    OF   APPEAL.  ieo4. 

LUMBY  V.   FAUFEL, 


Luidlopd  and  tenant— Tenant's  covenant  to  i>ay  pates,  &o.— Private 
stpeet  wopks  executed  before  date  of  lease— Apportionment  made 
alter  oommenoement  of  tenancy— Public  Health  Act,  1875  (88  4c 
89  Viet.  o.  56X  ss.  150,  257. 

The  share  of  the  expenses  of  private  street  works  executed  under 
section  iSo  of  the  Public  Health  Act^  i^*j $,  for  which  the  owner  of 
any  premises  is  liable ,  becomes  a  charge  on  the  premises  as  from  the 
completion  of  the  works ^  though  it  is  not  payable  till  the  apportion- 
ment has  been  made,  Where^  therefore^  a  lease  of  the  premises  is 
granted  after  the  completion  of  the  works^  but  before  the  apportion- 
ment^ the  landlord  cannot  recover  the  expenses  from  the  tenant  under 
a  covenant  on  his  part  to  pay  all  rates  "  taxes  and  assessments  "  in 
respect  of  the  demised  premises^  whether  or  not  such  a  covenant  is 
wide  enough  to  include  expenses  of  the  character. 

Decision  of  the  Divisional  Court  (1903),  i  L.  G.  R.  493, 
cffirmed^  but  on  other  grounds. 

Surtees  v.  Woodhouse,  1903,  i  K.  B.  396 ;  i  L.  G.  R.  227 ; 
72  L.  J.  K.  B.  102,  folloived. 

Appeal  from  a  decision  of  the  Divisional  Court  (Lord  Alverstone 
C.J.,  Wills  and  Channell  JJ.)  reversing  the  judgment  of  a  county  court 
jodge  in  favour  of  the  plaintiff  in  an  action. 

The  action  was  brought  to  recover  the  sum  of  J[^2^  i8s.  iid.,  the 
apportioned  amount  of  paving  expenses  which  the  plaintiff  as  the 
owner  of  No.  46,  Broadway,  Wimbledon,  had  been  compelled  to  pay 
to  ihe  Wimbledon  Urban  District  Council,  who  had  carried  out  private 
ttreet  works  in  the  street  on  which  the  premises  abutted  under 
section  150  of  the  Public  Health- Act,  1875. 

The  defendant  held  the  premises  in  question  from  the  plaintiff  under 
*  lease  granted,  upon  the  surrender  of  a  previous  lease,  on  Novem- 
ber 2,  1899,  after  the  works  to  the  street  had  been  carried  out,  but  before 
the  notice  of  apportionment  was  served  on  the  plaintiff. 

The  plaintiff  sought  to  recover  the  expenses  under  a  covenant  in 
the  lease  on  the  defendant's  part  to  pay  "  all  rates  taxes  and  assessments 
whatsoever  which  now  are  or  during  the  said  term  shall  be  imposed  or 
assessed  upon  the  said  premises  or  on  the  landlord  or  tenant  in  respect 
^i^creof  by  authority  of  Parliament  or  otherwise." 

The  county  court  judge  gave  judgment  for  the  plaintiff. 

The  Divisional  Court  reversed  the  decision  of  the  county  court  judge 
<>n  the  ground  that  expenses  of  private  street  works  under  section  150 
^  the  Public  Health  Act,  1875,  ^"^^  "o'  "rates  taxes  or  assessments" 
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^^^^        within  the  meaning  of  such  a  covenant  as  that  in  question.    The  case 
Lumby  v.  in  the  Divisional  Court  is  reported  i  L.  G.  R.  493. 

'^I^  The  plaintiff  appealed. 

W.  O.  Hodges  for  the  plaintiff. 

Danckwerts,  K,C.^  andy.  5.  Green  for  the  defendant 

[The  arguments  turned  almost  entirely  on  the  question  whether  the 
apportioned  expenses  of  private  street  works  executed  under  section  150 
of  the  Public  Health  Act,  1875,  come  within  a  covenant  to  pay  rates, 
taxes,  and  assessments.  As  the  Court  gave  no  decision  on  this  point, 
it  has  been  thought  unnecessary  to  report  the  arguments.] 

Collins  M.R.  I  think  this  appeal  fails.  I  come  to  that  conclusion, 
not  on  the  point  that  has  been  mainly  argued,  but  upon  the  last  point, 
which  is  a  very  short  one,  and  upon  which  it  appears  to  me  the  autho- 
rities are  conclusive.  The  case  of  Surtees  v.  Woodhouse,  19031  ^  K.  B. 
396  ;  I  L.  G.  R.  227  ;  72  L.  J.  K.  B.  302,  decided  this — I  read  from 
the  headnote  in  the  Law  Reports — "  Where  by  a  covenant  in  a  lease 
the  lessee  covenanted  that  he  would  during  the  term  pay  and  bear  all 
present  and  future  rates,  taxes,  duties,  assessments,  and  outgoings 
charged  on  the  demised  premises  or  the  owner  or  occupier  in  respect 
thereof.  Held,,  .  .  that  the  covenant  did  not  apply  to  expenses  of  private 
street  works  which,  under  the  Private  Street  Works  Act,  1892,  had 
become  a  charge  upon  the  premises  on  the  completion  of  the  works 
before  the  date  of  the  commencement  of  the  term  granted  by  the  lease, 
though  not  payable  until  after  that  date."  In  this  case  paving  expenses 
had  been  incurred  in  respect  of  the  premises  before  the  date  of  the 
lease  to  the  defendant,  and,  though  the  amount  payable  in  respect  of 
them  had  not  been  assessed  at  the  date  of  the  lease,  still  the  charge, 
according  to  the  authority  to  which  I  have  referred,  had  become  a 
charge  upon  the  premises.  The  liability  had  been  incurred.  The 
defendant  had  surrendered  the  lease  which  he  held  at  the  time  when 
these  expenses  did  become  a  charge,  and  he  had  received  a  complete 
release  relieving  him  from  all  obligations  towards  the  lessor  in  respect 
of  the  premises.  After  that  he  took  the  lease  in  question,  and  the 
covenant  in  the  lease  appears  to  me,  for  all  purposes  of  this  discussion, 
to  be  on  all  fours  and  identical  with  the  covenant  in  Surtees  v.  Wood- 
house.  The  covenant  here  is  this  :  "  And  the  lessee  hereby  covenants 
with  the  lessor  in  manner  following,  that  is  to  say,  that  the  lessee  will 
pay  the  rent  hereby  reserved  at  the  time  and  in  the  manner  aforesaid, 
and  will  also  pay  all  rates  taxes  and  assessments  whatsoever  which  now 
are  or  during  the  said  term  shall  be  imposed  or  assessed  upon  the  said 
premises  or  on  the  landlord  or  tenant  in  respect  thereof  by  authority  of 
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Parliament  or  otherwise  except  as  aforesaid."  It  seems  to  me  that  that  i^Q^ 
covenant  is  identical  for  all  purposes  of  this  discussion  with  the  covenant  Lumbv  v. 
in  Surtees  v.  Woodhouse^  and,  just  as  there  it  was  held  that  the  fact  that  J^pw. 
the  expenses  had  ripened  into  a  charge  before  the  commencement  of 
the  new  lease  was  a  complete  answer  to  any  claim  made  upon  the  new 
lease,  so  it  seems  to  me,  it  is  a  complete  answer  here.  I  am  unable  to 
follow  the  distinction  sought  to  be  drawn  between  the  obligations 
arising  on  the  two  covenants.  It  appears  to  me  that  the  grounds  of 
the  decision  of  Surtees  v.  Woodhouse  apply  just  as  much  whether  the 
word  is  "outgoings  "  or,  as  it  is  here,  "assessments,"  because  the  basis 
of  the  decision  is  that  the  charge  accrues  before  the  apportionment 
is  made,  and  the  fact  that  the  charge  subsists  is  not  affected  or  any 
fresh  liability  imposed  by  virtue  of  the  fact  that  the  apportionment 
comes  after.  The  charge  is  for  an  amount  which  is  afterwards  ascer, 
tained,  and,  although  the  apportionment  does  not  take  place  until  after 
the  currency  of  the  new  lease,  nevertheless  it  gives  no  new  right  at  all 
in  respect  of  a  liability  which  has  accrued,  and  which  in  this  case  was 
satisfied  before  the  new  lease  was  granted.  Lord  Justice  Vaughan 
Williams  says  this  :  "  In  my  judgment  " — he  is  reading  from  the  words 
of  the  covenant  in  Surtees  v.  Woodhouse — "  those  words  would  not 
cover  a  rate  or  charge  which  had  become  effective  before  the  date  of 
the  lease  by  reason  merely  of  the  completion  of  the  works ; "  and  then, 
"apart  from  the  words  'present  and  future,'  the  covenant  is  to  my  mind 
perfectly  plain,  and  does  not  impose  upon  the  tenant  the  obligation 
to  pay  charges  to  which  the  properly  had  been  assessed  for  private 
street  works,  but  which  had  not  become  payable."  And  Lord  Justice 
Stirling  says  :  "  It  appears  to  me  that  by  the  combined  effect  of  this  last 
section" — section  257  of  the  Public  Health  Act,  1875 — ^."and  of 
section  12  of  the  Private  Street  Works  Act,  1892,  the  apportioned 
amount  became  charged  on  the  owner  at  the  time  of  completion  of  the 
works  as  from  that  date."  That  is  to  say,  though  the  apportionment 
did  not  take  place  till  afterwards,  nevertheless  the  apportioned  amount 
had  become  a  charge.  My  brother  Mathew  gave  judgment  to  the  same 
effect 

For  these  reasons  I  think  on  this  point  this  appeal  must  be  dismissed. 

RoMER  LJ.     I  agree. 

Mathew  L.J.     I  am  of  the  same  opinion,  for  the  reasons  given  by 
my  Lord. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff— A&YiXty^  Lumby,  and  Cooper. 

Solicitors  for  the  defendant — Gregson,  VVareham,  Waugh,  and  Gregson. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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May  21,  22.  PARKER  AND  ANOTHER  i/.  CLEGG. 

Bye-laws— Sea  bathing-— Cbapsre  fop  ttathlpg-  maehttie— Charge  fop 
costumes  and  towels— Town  Police  Clauses  Act*  1847  (10  &  11 
Vict.  o.  89),  8.  69. 

A  bye-law  as  to  bathing  made  by  an  urban  authority  under 
section  69  of  the  To7vn  Police  Clauses  Act^  1847,  substantially  in 
the  fnodel  form^  fixed  the  maximum  charges  for  the  use  of  bathing 
fnachines  stationed  on  any  standi  and  provided  that  the  prescribed 
charges  should  iticlude  charges  for  the  use  of  towels  and  a  bathing 
costume. 

The  appellants^  who  were  the  proprietors  of  bathing  machines 
used  within  the  district^  charged  a  bather^  in  addition  to  the  maximum 
charge  for  the  use  of  the  machine  fixed  by  the  bye-law,  the  sum  of 
yi  for  the  use  of  a  costume  and  towels,  and  tvere  convicted  of  a 
breach  of  the  bye-law  in  respect  of  the  charge  of  ^d.  thus  made. 
The  bather  had  not  demanded  the  use  of  a  costume  and  towels  without 
extra  charge. 

Held,  that  the  conviction  must  be  quashed, 
by  Lord  Alversione  CJ.  atid  Wills  J.,  on  the  ground  that 
the  bye-law  in  so  far  as  it  purported  to  restrict  the  charges  that 
could  be   made  for    the   use  of  a   costume   and   towels   was  ultra 
vires  and  bad ; 

by  Chan  NELL  J.  on  the  ground  that  if  the  bye-law  prohibited 
an  extra  charge  for  a  costume  and  towels  absolutely  it  was  ultra 
vires  and  bad ;  and  that  if  it  merely  required  the  bathing  machine 
proprietor  to  provide  such  requisites  as  were  necessary  for  decency 
without  extra  charge,  leaving  him  free  to  make  an  extra  charge 
for  articles  of  superior  quality,  in  which  case  it  might  be  a  good 
bye-laiv,  no  breach  of  the  bye-law  had  been  shown. 

Case  stated  by  justices  for  the  borough  of  Margate,  before  whom 
the  appellants  had  been  convicted  for  that  they,  being  proprietors  of 
bathing  machines  on  a  stand,  to  wit,  the  cutting  and  sands  opposite  the 
Clifton  Baths,  Margate,  unlawfully  did  demand  and  receive  for  the  use 
of  a  bathing  machine  when  hired  to  set  down  a  person  for  the  purpose 
of  bathing  a  sum  in  excess  of  the  amount  authorised  therefor  by  the 
bye-laws  of  the  borough  then  in  force  contrary  to  the  bye-laws  and  to 
the  statute  in  such  case  made  and  provided. 

It  appeared  while  the  case  for  the  prosecution  was  being  opened  that 
the  information  had  not  been  laid  on  behalf  of  the  local  authority 
within  the  meaning  of  section  253  of  the  Public  Health  Act,  1875,  ^^ 
counsel  for  the  defence  objected  that  the  information  would  not  lie,  the 
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informant  not  being  a  party  aggrieved.     The  justices,  however,  over-        ^^Q^ 
ruled  the  objection.  Parker  and 

Evidence  in  support  of  the  prosecution  was  given  by  a  constable,  who  ^*l»«r  v, 
stated  that  by  direction  of  the  respondent  he  went  to  the  Clifton  Baths 
and  proceeded  to  the  ticket  office,  where  he  found  a  female  in 
attendance  for  issuing  tickets.  He  said  nothing  to  her,  but  placed 
IS.  on  the  counter.  He  had  no  towel,  drawers,  or  costume  with 
him.  The  attendant  handed  him  a  blue  ticket,  two  towels,  and  a 
bathing  costume,  and  3d.  change.  She  also  in  his  presence  tore  oif 
from  a  roll  of  tickets  a  yellow  ticket  on  which  he  saw  the  price  2d. 
printed,  but  the  attendant  herself  retained  it.  The  witness  did  not  see 
or  read  any  notice  painted  on  the  walls  of  the  ticket  office,  but  he  did 
not  look  for  any  such  notice  or  think  about  it.  He  had  never 
been  to  the  office  before.  After  receiving  his  change  he  proceeded  to 
the  appellants'  staging  or  breakwater  that  leads  into  the  water  and 
passed  along  to  a  waggon  for  the  purpose  of  being  driven  out  to  a 
bathing  machine.  Before  the  waggon  started  the  blue  ticket  was 
collected  from  the  witness  by  the  driver.  The  witness  then  bathed  and 
afterwards  returned  to  shore  upon  the  waggon. 

Counsel  for  the  defence  contended  that — 

(a)  On  the  true  construction  of  the  bye-laws  it  was  not  an  offence  to 
demand  and  receive  pd.  for  the  use  of  the  bathing  machine. 

(b)  That  bye-law  No.  15  was  ultra  vires  and  invalid  because  it 
assumed  to  fix  the  charge  to  be  made  for  costumes  and  towels  and  to 
require  the  appellants  to  provide  costumes  and  towels. 

{c)  That  the  Clifton  Baths  and  the  foreshore  in  front  thereof  could 
not  lawfully  be  made  a  "stand"  for  bathing  machines  because  the 
cutting  and  sands  at  and  opposite  the  Clifton  Baths  were  private  pro- 
perty: Mace  V.  Philcox  (1864)  15  C.  B.  n.s.  600;  33  L.  J.  C.  P.  124. 

{d)  That  there  was  no  evidence  to  show  that  the  place  at  and  upon 
which  the  sea  bathing  in  connection  with  the  Clifton  Baths  was  carried 
on  was  a  part  of  the  seashore  used  as  a  public  bathing  place  within  the 
meaning  of  section  69  of  the  Town  Police  Clauses  Act,  1847  (10  & 
1 1  Vict.  c.  89),  and  that  the  bye-laws  were  consequently  ultra  vires  so 
far  as  they  purported  to  apply  to  Clifton  Baths. 

In  view  of  the  case  of  Blufidellv.  Catterall  {1^21)  5  B.  &  Aid.  268, 
cited  on  behalf  of  the  prosecution,  the  justices  overruled  all  the  above 
objections. 

Edward  Howard,  manager  for  the  appellants  of  the  Clifton  Baths  for 
six  years,  was  called  and  proved  that  he  was  manager  at  the  time  of  the 
alleged  offence.  The  charges  made  at  the  baths  for  sea  bathing  were 
those  stated  in  the  price  list.  In  addition  to  the  blue  and  yellow 
tickets  above  referred  to,  a  red  ticket  was  in  ordinary  use,  marked  6d., 
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^^Q^  for  the  use  of  a  bathing  machine  only,  without  towels  or  costume. 
Parker  and  Many  hundreds  of  bathers  brought  their  own  towels  and  costumes  and 
AMi*6r  V,  availed  themselves  of  the  red  tickets.  And  the  appellants  preferred  to 
issue  the  red  tickets,  because  their  loss  in  supplying  the  costumes  for 
2d.  was  considerable.  A  list  of  the  above  charges  was  painted  up  in 
large  letters  on  the  wall  of  the  ticket  office,  so  that  it  distinctly  appeared 
there  that  the  charge  for  the  use  of  a  bathing  machine  only  was  6d. 
The  sums  of  id.  and  2d.  above  referred  to  were  in  no  way  charged  for 
the  use  of  the  bathing  machine,  and  any  person  could  have  a  bathing 
machine  for  6d.  The  appellants  allowed  no  one  to  bathe  on  the  fore- 
shore without  purchasing  a  ticket ;  and  during  six  years  he  had  stopped 
hundreds  of  people  who  had  attempted  to  do  so.  Those  who  refused 
to  conform  to  the  rules  were  required  to  go  away,  on  the  ground  that 
the  place  was  a  private  bathing  establishment. 

The  appellant  Parker,  who  had  known  the  Clifton  baths  for  50  or 
60  years,  proved  that  they  had  been  used  as  a  bathing  establishment, 
including  sea  bathing,  for  the  whole  of  that  time.  That  sea  bathing 
could  not  be  carried  on  without  having  a  place  where  the  machines 
could  at  times  be  drawn  up  out  of  danger ;  that  machines  were  in  fact 
so  drawn  up  on  the  appellants'  land  above  high-water  mark ;  that  the 
place  had  been  prepared  by  the  appellants  and  their  predecessors  in 
title  at  very  great  expense ;  that  the  only  means  of  access  to  it  was 
from  the  road  above  by  passing  over  the  appellants*  private  property 
or  by  passing  along  the  shore  at  low  water ;  that  the  prices  charged 
by  the  appellants  were  commercially  obtainable,  although  the  use 
of  a  bathing  machine  with  a  costume  and  towels  could  be  had 
for  6d.  at  bathing  places  on  parts  of  the  foreshore  belonging  to  the 
Corporation. 

The  appellant  Reeve  stated  that  for  25  years  at  least  numbers  of  the 
public  had  been  prevented  from  using  the  sands  and  foreshore  at  the 
Clifton  baths  for  bathing  unless  they  obtained  tickets  from  the 
appellants. 

The  justices  decided  to  convict  the  appellants,  and  imposed  a  fine 
of  5s.  and  costs. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  above  stated,  the  objections  and  contentions  of  the  appellants 
were  or  were  not  respectively  good  in  law. 

Bye-law  No.  15  of  the  bye-laws  made  by  the  Mayor,  Aldermen,  and 
Burgesses  of  the  borough  of  Margate,  acting  by  the  Council,  with 
respect  to  sea  bathing  in  the  borough  of  Margate,  allowed  by  the 
Local  Government  Board  April  16,  1902,  was  as  follows : — 

"  Every  proprietor  or  attendant  of  a  bathing  machine  stationed  on 
any  stand  shall  be  entitled  to  demand  and  receive  for  the  use  of  such 
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machine  when  hired  to  set  down  any  person  for  the  purpose  of  bathing,        i^OS, 
a  sum  not  exceeding  in  each  case  the  charge  hereinafter  prescribed —      Parker  and 

For  every  person  using  a  machine  for  less  than  half  an  oicgg. 

hour    ...         ...         ...         ...         ...         ...         ...         ...        6d. 

For  every  additional  half-hour  or  portion  of  half-hour    ...        6d. 
For  every  child  under  lo  years  of  age  bathing  under  the 

!  charge  of  the  bathing  attendant  only  6d. 

:  For  every  child  under  lo  years  of  age  bathing  with  other 

I  children  under    lo   years   of  age,    and    using    the  same 

machine  ...         4d. 


The  several  amounts  hereinbefore  prescribed  shall  include  charges 
for  the  provision  by  the  proprietor,  and  the  reasonable  use  by  the 
bather,  of  the  several  articles  specified  in  the  following  regulations  : — 

(i.)  For  every   person  of  the   male   sex  if  bathing  from   a  stand 
24>pointed  for  the  exclusive  use  of  persons  of  the  male  sex— 
{a)  Two  clean  towels ; 

(^)  One  clean  pair  of  suitable   drawers  or  other  clean   and 
sufficient  covering  to  prevent  indecent  exposure  of  the  person. 

(ii.)  For   every  person  of  the  male  sex   if  bathing   from   a  stand 
appointed  for  the  joint  use  of  persons  of  the  male  and  female  sexes — 
(a)  Two  clean  towels ; 

{d)  One  clean  suitable  costume  or  dress  (from  the  neck  to  the 
knees)  to  prevent  indecent  exposure  of  the  person. 

(iii.)  For  every  person  of  the  female  sex — 
(a)  Two  clean  towels  ; 

(d)  One  clean  gown  or  other  clean  and   sufficient    dress    or 
covering  to  prevent  indecent  exposure  of  the  person." 

Daidy  for  the  appellants.  The  information  in  the  present  case  was  in 
respect  of  an  alleged  offence  against  a  bye-law  made  under  section  69  of 
the  Town  Police  Clauses  Act,  1847,  ^  incorporated  with  the  Public 
Health  Act,  1875.  Section  316  of  the  Act  of  1875  provides  that  penalties 
incurred  under  the  provisions  of  any  Act  incorporated  with  that  Act  shall 
be  recovered  in  the  same  way  as  penalties  incurred  under  the  Act  of  1875. 
Section  253  of  the  Act  of  1875  thus  becomes  applicable  to  the  proceed- 
ings ;  and  that  section  provides  that  proceedings  for  the  recovery  of  any 
penalty  under  the  Act  shall  not,  except  where  otherwise  provided,  be 
taken  by  any  person  other  than  by  a  party  aggrieved,  or  by  the  local 
authority,  without  the  consent  of  the  Attorney-General.  The  respondent, 
therefore,  in  the  present  case  was  not  a  competent  prosecutor.  Jobson 
V.  Henderson  (1900)  82  L.  T.  260,  where  it  was  held  that  proceedings 
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^^^^       under  section  28  of  the  Town  Police  Clauses  Act,  1847,  as  incorpo- 
Parker  and        rated  with  the  Public  Health  Act,  1875,  ^^e  not  within  the  operation 
Mother  t;.         Qf  section  253,  turned  upon  the  powers  of  summary  arrest  contained 
in  section  28  of  the  Act  of  1847,  and  does  not  govern  this  case. 

Secondly,  the  bye-law  is  bad.  Section  69  gives  power  to  regulate 
charges  for  the  use  of  bathing  machines,  but  does  not  give  power  to 
regulate  or  prohibit  charges  for  bathing  costumes  and  towels. 

Thirdly,  the  power  to  make  bye-laws  under  the  section  is  confined 
to  public  bathing  places.  The  appellants'  bathing  establishment  is  not 
a  public  bathing  place,  but  clearly,  on  the  evidence,  completely  the 
private  property  of  the  appellants  :  Mace  v.  Philcox  (1864)  15  C.  B. 
n.s.  600;  33  L.  J.  C.  P.  124.  Accordingly,  the  bye-law  is  inapplicable 
altogether  to  the  appellants'  bathing  place,  or  if  it  purports  to  apply  to 
it,  is  ultra  vires.  It  is  impossible  that  the  local  authority  should  have 
power  to  restrict  the  charges  a  landowner  may  make  for  the  use  of  his 
land. 

Pitman  (Hohler  with  him)  for  the  respondent.  The  appellants' 
bathing  place  is  none  the  less  a  public  bathing  place  because  it  is 
private  property.  There  is  no  right  strictly  on  the  part  of  the  public 
to  bathe  from  any  part  of  the  seashore,  whether  it  is  the  property  of  an 
individual  or  Crown  property.  The  expression  "public  bathing  place" 
must  therefore  mean  a  place  that  is  in  fact  used  by  the  public.  The 
bye-law  is  intra  vires  as  a  bye-law  for  preventing  indecent  exposure.  It 
is  enacted,  in  the  interests  of  decency,  to  impose  an  obligation  on  the 
proprietors  of  bathing  machines  to  provide  costumes  free  of  charge. 
Otherwise,  a  certain  number  of  persons  will  bathe  without  proper 
costumes.  I 

Lord  Alverstone  C.J.  The  substance  of  the  matter  is  that  the 
bather  was  charged  9d.  for  the  use  of  the  machine,  towel,  and 
costume,  and  there  was  involved  in  that  charge  the  right  to  go  upon 
private  property  for  the  purpose  of  getting  the  bathing  costume  and 
towel  and  the  ticket  of  the  machine,  and  also  of  passing  to  the  machine. 
Whether  that  machine  was  always  on  private  property,  or  not,  I  think 
is  quite  immaterial. 

With  regard  to  Mr.  Daldy's  first  point,  that  the  proceedings  could 
not  be  taken  by  the  chief  constable  without  the  consent  of  the  Attorney- 
General,  I  express  no  opinion.  There  is  a  good  deal  to  be  said  both 
ways. 

The  only  points  on  which  I  wish  to  express  an  opinion  are  those 
argued  by  Mr.  Pitman.  I  certainly  think  section  69  of  the  Town 
Police  Clauses  Act,  1847,  gives  power  to  the  local  authority  to  make 
bye-laws  with  regard  to  both  public  and  private  property  within  the 
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ambit  of  the  powers  given  by  the  statute.  No  doubt  prifnd  facte  the  ^^^^ 
section  is  not  concerned  with  private  property  at  all.  It  is  dealing  with  Parker  and 
the  control  of  a  ^uasi  public  right — I  admit  it  is  not  a  public  right  in  qJ^*'  ^' 
the  ordinary  sense — but  the  right— or  practice  I  ought  to  say  more 
than  the  right — of  people  to  go  and  bathe  on  the  seashore.  Accord- 
ingly, the  section  says  :  "  Where  any  part  of  the  sea-shore  or  strand  of 
any  river  used  as  a  public  bathing-place  is  within  the  limits  of  the 
special  Act  the  commissioners  may  make  bye-laws  for  the  following 
purposes."  It  is  obvious  that  the  section  does  not  contemplate  dealing 
with  private  property  in  the  first  instance,  and  I  think  that  is  not  to  be 
tost  sight  of  in  dealing  with  the  rights  .of  the  parties.  The  authority 
may  make  bye-laws  "  for  fixing  the  stands  of  bathing  machines  on  the 
sea-shore  or  strand,  and  the  limits  within  which  persons  of  each  sex 
shall  be  set  down  for  bathing,  and  within  which  such  persons  shall 
bathe."  I  do  not  think  it  can  be  seriously  contended  that  under  that 
power  the  authority  can  fix  the  stands  for  bathing  machines  on  private 
property.  The  Legislature  were  referring  to  the  sea-shore  and  strand — 
at  any  rate  pn'md  fade — over  which  there  would  not  be  the  private 
rights  of  property  which  were  referred  to  in  Mace  v.  Fhilcox  (1864)  15 
C.  B.  n.s.  600  ;  33  L.  J.  C.  P.  124,  where  a  question  arose  of  trespass 
by  a  person  with  a  licence  from  the  local  authority  drawing  a  machine 
over  another  person's  property.  The  power  primd  facie  I  think  would 
apply  to  fixing  the  stands  on  what  may  be  called  the  public  beach.  Then 
the  section  goes  on  to  give  power  to  make  bye-laws  "  for  preventing  any 
indecent  exposure  of  the  persons  of  the  bathers."  It  is  perfectly  obvious 
that  that  power  would  entitle  the  authority  to  make  bye-laws  applicable 
whether  the  bathers  had  been  or  were  on  private  property  or  not.  The 
power  is  to  make  bye-laws  for  public  decency.  Then  the  section  gives 
power  to  make  bye-laws  ''for  regulating  the  manner  in  which  the 
bathing  machines  shall  be  used,  and  the  charges  to  be  made  for  the 
same,"  and  ''  for  regulating  the  distance  at  which  boats  and  vessels  let 
to  hire  for  the  purpose  of  sailing  or  rowing  for  pleasure  shall  be  kept 
from  persons  bathing  within  the  prescribed  limits."  That  again  is  in 
order  to  avoid  the  annoyance  to  people  who  are  bathing  in  the  sea  of 
boats  coming  close  to  them.  Except  in  the  third  clause  of  the  section, 
referring  to  bye-laws  "  for  regulating  the  manner  in  which  the  bathing 
machines  shall  be  used,  and  the  charges  to  be  made  for  the  same,"  there 
is  nothing  about  charges. 

I  think  we  are  all  of  opinion  that  whether  the  bathing  is  on  a  public 
place  or  a  private  place,  the  authority  may  make  bye-laws  as  to  public 
decency,  as,  for  instance,  that  no  person  shall  bathe  without  a  proper 
costume,  and  that  no  person  shall  be  able  to  justify  bathing  without  a 
proper  costume   because  he  had  entered  the  machine    from   private 
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^^Q^        property,  or  that  the  machine  even  was  on  part  of  the  foreshore  as  to 
Parker  and        which    there   were   some   private  rights.      But  I  fail  to  see  that  the 
Mother  &.         authority  have  power  to  regulate  the   charges  which  shall  be  made, 
because  the  statute  gives  power  to  prohibit  people  from  bathing  in  a 
way  which  would  infringe  the  clause  as  to  the  prevention  of  indecent       J 
exposure.     That  is  going  very  much  further  than  the  statute  warrants.       i 
The  statute  has  given  the  authority  power  to  fix  the  charge  for  the  use 
of  bathing  machines.     It  also  says  that  they  may  make  regulations  in 
the  interests  of  public  decency ;  and  I  agree  that  there  may  be  involved 
in    that   powers   practically   to    impose   upon    the    bathing    machine 
proprietor  the  obligation  of  keeping  dresses,  if  he  wishes  to  carry  on  his       i 
trade,  because  there  are  numbers  of  people  who  may  make  use  of  his 
machine  who  have  not  dresses  of  their  own.     But  it  is  found  in  this 
case  that  persons  come  in  large  numbers  who  have  their  own  bathing 
costumes  and  towels  ;  and  it  is  obvious  that  these  persons  would  only 
require  the  bathing  machine  while  they  were  still  prepared  to  fulfil  the 
regulations   as   to   decency.      I  point  out  also  that  it  has  not  been 
suggested  in  this  case  that  there  is  any  want  of  bon&  fides.     There  is  a 
separate  ticket  for  the  machine,  a  separate  ticket  for  the  use  of  the 
towel,  and  a  separate  ticket  for  the  use  of  the  costume. 

I  therefore  come  to  the  conclusion  that  while  there  is  a  power  to 
impose  regulations  as  to  decency,  and  to  prevent  people  bathing 
without  proper  costumes,  there  is  no  power  given  by  the  statute  to  the 
local  authority  to  ^\  the  charges  for  anything  but  the  bathing  machines. 
I  think  that  it  would  be  most  unreasonable  if  there  were,  because  the 
costume  and  towels  supplied  may  be  better  or  worse,  and  persons  may 
make  their  bathing  machines  more  popular  by  having  better  things  of 
that  kind.  It  is  true  that  one  man  may  have  a  better  machine  than 
another ;  but  the  statute  has  given  power  to  fix  the  charges  for  bathing 
machines  because  the  greater  part  of  the  bathing  machines  would  be 
on  the  public  strand  and  would  be  in  the  nature,  I  will  not  say  of  cabs, 
but  of  vehicles  standing  for  hire ;  and  that  would  not  apply  to  the 
dresses  and  towels,  except  in  so  far  as  nobody  can  bathe  without 
having  a  proper  dress,  and  no  one  ought  to  bathe  without  having  a 
proper  towel. 

Under  these  circumstances  it  seems  to  me  that  the  particular  bye-law 
which  seeks  to  impose  the  obligation  of  providing  bathing  dresses 
without  any  charge  beyond  the  6d.  goes  beyond  the  powers  of  the  local 
authority.  I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed. 

Wills  J.  I  have  come  to  the  same  conclusion.  It  seems  to  me 
tliat  the  power  to  make  bye-laws,  which  is  given  by  section  69  of  the 
Town  Police  Clauses  Act,  1847,  is  the  same  with  regard  to  every  class 
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of  bye-law  that  is  provided  for,  because  the  whole  section  is  controlled 

by  the  introductory  words  providing  that  "  where   any  part  of  the  sea-  Parker  and 

shore  or  strand  of  any  river  used  as  a  public  bathing  place  is  within  the  Aiiother  v. 

limits  of  the  special  Act "  then  the  bye-laws  may  be  made.     Therefore 

one  must  first  find  that  a  part  of  the  seashore  is  used  as  a  public 

bathing  place. 

Now,  I  think,  although  in  one  sense  the  appellants'  bathing  place  is 
not  a  place  of  public  access,  yet  the  use  that  is  made  of  it  clearly  brings 
it  within  the  words  "public  bathing  place."  It  is  a  place  to  which  all 
ihe  public  have  equal  facilities  for  going,  and  which  is  intended  to  be 
used  by  the  public  as  a  public  bathing  place.  Therefore  I  should  not 
put  it  in  the  same  category  with  a  place  which  is  simply  upon  private 
property  belonging  to  a  particular  owner  and  never  used  for  the  purpose 
of  commerce,  and  only  used  for  his  private  purposes. 

Granting,  however,  that  the  circumstances  exist  enabling  the  public 
authority  to  make  bye-laws  which  shall  cover  this  place  as  far  as  area  is 
concerned,  I  still  think  that  the  power  of  making  bye-laws  "  for  regu- 
lating the  manner  in  which  the  bathing  machines  shall  be  used,  and  the 
charges  to  be  made  for  the  same,"  clearly  does  not  include  a  power  to 
regulate  the  charges  for  things  quite  diflferent  from  bathing  machines. 
Under  the  power  to  prevent  any  indecent  exposure,  I  think  the  authority 
may  make  a  bye-law  that  no  person  shall  bathe  without  an  adequate 
bathing  costume,  and  I  should  think  that  equally  it  would  be  competent 
for  them  to  make  a  bye-law  that  the  person  who  provides  the  bathing 
machine  for  the  use  of  people  in  general  shall  be  obliged  to  provide 
adequate  means  of  observing  public  decency  in  the  way  of  providing 
bathing  dresses.  On  the  other  hand,  I  think  there  is  nothing  in  the 
power  to  make  bye-laws  for  preventing  indecent  exposure  of  the  person 
of  the  bathers  to  give  the  local  authority  any  right  to  prescribe  that 
towels  shall  necessarily  be  used  or  provided.  But,  then,  supposing  that 
the  bathing  machine  proprietor  is  bound  to  provide  these  things  for  use 
if  people  have  not  got  them,  supposing  he  is  bound  to  see  that 
adequate  means  are  placed  at  the  disposal  of  the  bather  for  observing 
the  bye-law  as  regards  public  decency,  I  can  see  nothing  whatever  to 
give  the  authority  any  right  to  say  he  shall  not  make  a  charge  for  them. 

For  these  reasons  I  entirely  agree  that  the  bye-law  cannot  be 
enforced,  and  the  appellants  are  entitled  to  succeed. 

Channell  J.  I  agree.  I  think  the  first  question  is  whether  or  not 
this  site,  which  is  clearly,  upon  the  evidence,  private  property,  is  used 
as  a  public  bathing  place  in  such  a  way  as  to  give  the  local  authority 
power  to  make  bye  laws  in  respect  of  it ;  and  I  think  it  really  is.  Those 
to  whom  it  belongs  admit  visitors  and  people  to  bathe  there,  and  they 
probably  bathe  in  such  a  way  that  they  can  be  seen  all  about  the  neigh- 
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^^^^  bourhood,  from  the  top  of  the  cliffs,  and  so  on,  and  for  the  main 
Parker  and  purposes  for  which  this  power  of  making  bye-laws  is  evidently  given,  it 
^^^^  '^*  is  clear,  I  think,  that  the  place,  although  private  property,  is  used  as  a 
public  bathing  place.  As  Mr.  Pitman  pointed  out,  even  what  is 
generally  known  as  and  called  the  public  beach  is  really  the  property  of 
the  Crown,  and  there  is  no  absolute  right  to  go  and  bathe  from  it,  and 
still  less  to  have  machines  on  it.  Therefore  it  is  obvious  that  the 
section  must  extend  to  making  bye-laws  in  reference  to  property  which 
is  private  property,  but  is  held  out  to  the  public  as  a  place  where  they 
may  come  to  bathe. 

It  follows,  therefore,  that  all  these  powers  exist,  but  it  is  necessary,  as 
my  Lord  has  pointed  out,  to  see  very  carefully  how  far  they  extend. 
Now  it  seems  to  me  that  it  is  quite  unnecessary  to  deal  with  the 
majority  of  them,  about  indecent  exposure  and  the  regulating  of  the 
manner  in  which  the  bathing  machines  may  be  used.  What  we  have 
to  consider  is  whether  this  bye-law  forbids  a  charge  which  the  bathing 
machine  proprietors  choose  to  make  for  accommodation  in  the  way  of 
costumes  and  towels,  which  may  be  of  a  special  character,  and  whether 
it  obliges  them  to  give  the  use  for  nothing  of  articles  of  that  kind,  which 
they,  in  fact,  provide,  however  expensive  and  ornamental  those  particular 
articles  may  be.  It  seems  to  me  quite  clear  that  if  the  bye-law  does 
purport  to  do  that  it  is  uUra  vires  and  bad.  If,  on  the  other  hand,  it 
does  not,  then  there  has  been  no  breach  by  the  appellants.  It  may  be 
that,  inasmuch  as  it  is  necessary  for  the  public  decency  that  everybody 
who  uses  the  machine  should  use  a  costume  of  some  kind,  and  the 
bathing  machine  proprietors  must,  therefore,  provide  a  costume  of  some 
kind,  and,  inasmuch  as  if  they  make  an  extra  charge  for  this,  people  will 
be  induced  to  do  without  it — it  may  be,  I  say,  possibly  incidental  to 
their  other  powers  that  the  authority  have  the  power  to  say,  "  You  shall 
'  provide  something  that  will  satisfy  public  decency,  and  provide  it  for 
nothing."  But  if  the  bye-law  said  that  and  no  more,  and  did  not 
prevent  them  making  a  charge  for  something  beyond — a  better  kind  of 
costume ;  a  better  kind  of  towel — if  that  is  the  true  meaning  of  this 
bye-law,  then  there  has  been  no  breach  of  it.  The  result,  I  think,  is  quite 
clear  that  this  conviction  cannot  be  sustained. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellants — Grubbe  and  Trough  ton. 

Solicitors  for    the    respondent — Warren,     Morton,   and    Miller,  for 
E.  Brooks,  town  clerk,  Margate. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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OUVER  AND  ANOTHER  v.  CAMBERWELL  BOROUGH  COUNCIL,  /«»•  ^9. 

Nwl«mn«  Abatement  under  compulsion— Metpopolls— Intimation  to 
ownep  of  ppemlses— Dpaln  dlscoveped  to  1>e  oeixrep— Reeovery  or 
expenses  fipom  local  authority— Public  Health  (Liondon)  Act,  188i 
(64  6B  55  Vict,  c  76),  ss.  8,  4. 

The  service  by  a  sanitary  inspector  on  an  owner  of  premises  of  an 
intimation  under  section  3  of  the  Public  Health  {London)  Act,  1891, 
that  a  nuisance  arising  from  a  drain  exists  on  the  premises,  is  noi 
putting  such  compulsion  upon  the  owner  to  execute  the  necessary 
work  as  will  entitle  him,  upon  the  subsequent  discovery  that  the 
alleged  drain  is  a  sewer,  and  therefore  repairable  by  the  local  autho- 
rity, to  recover  from  that  body  the  expense  he  has  been  put  to  in 
abating  the  nuisance,  even  though  the  intimation  is  expressed  as 
requiring  the  owner  to  abate  the  nuisance,  and  states  that  if  the 
nuisance  is  not  abated  the  local  authority  will  commence  proceedings 
ctgainst  the  owner  by  the  service  of  a  statutory  notice. 

So  held,  upon  the  authority  of  Thompson  and  Norris  Manu- 
facturing Co.  v,  Hawes  (1895)  59  J-  ^-  S8o;  Proctor  v.  Islington 
Borough  Council  (1902)  18  Times  L.  R.  505;  and  Harris  v. 
Hickman,  1904,  i  K.  B.  13;  2  L.  G.  R.  i ;  73  L.  J.  K.  B.  31, 
the  Court  intimating  that  their  decision  would  have  been  otherwise  if 
the  matter  had  been  res  integra. 

Per  Kennedy  J.  North  v.  Walthamstow  Urban  District  Council 
(1898)  67  L.  J.  Q.  B.  972,  is  not  reconcilable  with  the  above- 
mentioned  cases, 

Tms  was  the  plaintiffs'  appeal  from  a  judgment  of  a  county  court 
judge  in  favour  of  the  defendant  council  in  an  action  in  which  the 
plaintiffs  sought  to  recover  from  the  defendants  the  expenses  they 
had  been  put  to  in  doing  work  necessary  to  abate  a  nuisance  arising 
from  a  drain  pipe  under  their  house  in  compliance  with  an  intimation 
under  section  3  of  the  Public  Health  (London)  Act,  1891,  when,  upon 
investigation,  it  turned  out  that  the  drain  pipe  was  in  reality  a  "  sewer," 
and  thus  repairable  by  the  defendants. 

The  county  court  judge  held  that  this  intimation  under  section  3 
was  not  in  itself  a  sufficient  compulsion  to  do  the  work  to  enable  the 
plaintiffs  to  recover  from  the  defendants  the  expenses  they  had  been 
pat  to  in  repairing  the  sewer.  The  following  is  a  copy  of  the 
intimation  .^-x 
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^^^^  The  Vestry  of  Camberwell  (sic). 

Oliver  and  Public  Health  (London)  Act,  1891. 

jl!^^^  «'•  Public  Health  Department, 

Borough  Council.  Vestry  Hall,   Camberwell,  S.E., 

March  18,  1903. 
Intimation. 
To  the  Owner,  1 1 9,  High  Street,  Peckham. 

Sir  or  Madam, — Take  notice  that  I,  the  imdersigned,  having  visited 
the  above  premises,  find  that  the  nuisances  numbered  nine,  twelve, 
twenty-one,  thirty-eight,  and  forty  in  the  schedule  at  the  back  hereof, 
which  are  liable  to  be  dealt  with  summarily,  exist  thereon. 

I,  therefore,  now  by  this  written  intimation  make  the  existence  of 
the  said  nuisances  known  to  you,  as  being  the  person  who  is  required 
to  abate  them.  And  I  have  to  request  that  the  same  be  abated  within 
the  period  of  seven  days. 

At  the  end  of  this  time  I  shall  again  visit  the  premises,  and  if  the 
necessary  works  have  not  then  been  completed,  the  vestry  (sic),  as  the 
sanitary  authority  for  the  parish,  will  commence  proceedings  against 
you  by  the  service  of  a  statutory  notice. 

I  am,  your  obedient  Servant, 

Edwd.  Homes, 
The  officer  appointed  by  the  vestry  of  the 
said  parish  to  take  proceedings  under 
the  above-named  Act 

The  nuisances  enumerated  on  the  back  of  this  notice  were : — 

9.  Water-closet  so  defective  as  to  be  a  nuisance, 

12.  Insufficient  external  ventilation  to  water-closet. 

21.  The  waste  pipe  of  sink  directly  connected  with  the  drain. 

38.  The  drain  defective. 

40.  The  drain  unventilated. 

The  county  court  judge,  in  giving  judgment,  said : — "  The  question 
is  on  a  system  of  drainage,  and  the  point  arose  whether  or  not  a  work 
was  a  drain  or  a  sewer.  These  cases  often  arise,  and  each  case  must 
to  some  extent  be  looked  upon  on  its  own  particular  facts.  According 
to  the  Acts  of  Parliament  the  main  question  is  really  a  matter  of  public 
policy,  and  aif ecting  the  protection  of  the  public  health.  The  intimation 
from  the  local  authority  in  this  case  I  hold  to  be  a  mere  intimation, 
and  not  a  statutory  notice  as  the  section  provides.  This  intimation 
gxve  the  person  receiving  it  a  chance  to  raise  the  question  whether 
the  work  was  a  drain  or  a  sewer.  The  question  or  issue  was  not 
raised.  An  intimation  of  this  character,  to  give  an  opportunity  of 
raising  that  question,  is  a  very  difiPerent  matter  to  the  statutory  nodce 
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of  compulsory  steps  to  be  taken.     That  has  not  taken  place  here.        ^^^^ 

The  intimation  was  a  mere  statement  of  the  barest  kind,  and  cannot  Oliver  and 

be  considered  a  statutory  notice.     That  being  so,  there  was  no  com-  ^^^  ^:. 

pulsion  on  the  plaintiffs  to  do  this  work ;  on  the  contrary,  it  was  their  j^JJn^OoiuidL 

duty  to  raise  the  issue  whether  it  was  a  sewer  or  a  drain.     I  find 

as  a  fact  that  the  plaintiffs  knew  this  was  a  sewer,  and  never  raised 

the  questicHi  in  a  proper  way  to  the  borough  council.     It  is  impossible 

to  hold  under  these  circumstances  they  can  afterwards  come  here  and 

compel  the  borough  council  to  pay  for  these  repairs.     It  would  be  a 

most  dangerous  thing  for  the  public  if  they  could.     If  this  had  been 

a  sewer,  and  the  question  had  been  raised  in  a  proper  way,  the  borough 

council  would  have  dealt  with  it  itself,  for  the  policy  of  the  Act  is 

that  sewers  must  be  dealt  with  by  the  local  authorities  and  no  one  else 

if  possible.     Then  there  is  a  question  of  wrongdoers.     I  find  as  a  fact 

that  plans  were  submitted  to  construct  these  drains  in  a  certain  way, 

that  these  plans  were  wilfully  disregarded,  and  drains  were  deliberately 

constructed  of  an  entirely  different  kind.     It  was  alleged  that  the 

plaintiffs  were  not  the  representatives  of  the  wrongdoers.     If  that  is 

correct  it  could  be  proved — it  ought  to  have  been  proved.     I  say  on 

the  evidence  that  as  far  as  one  can  possibly  judge  the  inference  is 

that    the   plaintiffs  are  the  representatives  of  the  wrongdoer.     The 

solicitor  who  was  called  in  this  case  had  not  taken  the  trouble  or 

showed  no  inclination  to  tell  me  what  the  real  state  of  the  title  is, 

although  he  had  sufficient  notice  from  the  town  clerk  that  the  question 

would  be  raised.     Everyone  should  desire  to  put  the  full  facts  before 

the  court,  but  in  this  case  there  was  not  sufficient  evidence  before 

me,  and  therefore  I  cannot  give  judgment  upon  that  point     On  the 

first  point,  however.  I  hold  that  the  intimation  was  a  mere  intimation 

to  give  a  chance  to  the  plaintiffs  to  raise  the  issue  whether  the  work 

was  a  sewer  or  a  drain.     That  issue  was  not  raised,  although  the 

plaintiffs  knew  it  was  a  sewer.     I  find  as  a  fact  that  the  borough 

council  never  knew  it  until  after  the  work  was  done.     I  find  upon  that 

ground  alone  for  the  defendants.     And  I  hold  that  the  nolice  verbally 

given  to  the  sanitary  inspector  by  a  conversation  was  not  a  proper 

notice  that  the  system  of  drainage  was  a  sewer." 

Naldrett  for  the  plaintiffs.  The  plaintiffs  who  now  appeal  per- 
formed the  necessary  work  to  abate  a  nuisance  in  compliance  with 
the  defendants'  notice,  and  are  now  entitled  to  recover  the  expenses 
they  have  been  put  to  in  doing  work  which  was  properly  the  duty  of 
the  defendants  to  do.  The  intimation,  although  under  section  3  of 
the  Act,  is  sufficient  compulsion  to  enable  them  to  recover  what  they 
claim  from  the  defendant  council.     Had  it  been    a    notice   under 
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^^^^  section  4  there  would  beyond  question  have  been  compulsion  on  the 
Oliver  and  plaintiflFs,  and  they,  having  performed  the  work,  could  have  recovered : 
O&mtemeil  ^«^^^  v.  St  Glove's  Board  of  Works,  1898,  i  Q.  B.  775 ;  67  L.  J. 
Baroogh  OoimdL  Q-  ^*  59^-  ^^^  it  ^^s  been  held  by  the  county  court  judge  that 
because  the  notice  was  given  under  section  3  instead  of  section  4,  the 
defendants  are  entitled  to  object  that  the  plaintiffs  can  recover  nothing 
from  them.  The  form  of  the  intimation  is  in  itself  important,  for  its 
wording  throughout  conveys  the  idea  of  compulsion ;  and  no  ordinary 
person  upon  the  receipt  of  such  a  notice  would  arrive  at  any  other 
conclusion  than  that  he  was  compelled  by  its  terms  to  instantly  abate 
the  nuisance.  Andrew  v.  St,  Olavt^s  Board  of  Works  followed 
Gebhardt  v!  Saunders,  1892,  2  Q.  B.  452,  in  which  Charles  J.  expressed 
the  opinion  that  apart  from  the  provisions  of  section  1 1  the  plaintiff 
was  entitled  to  recover  at  common  law  on  the  ground  that  he  had 
been  compelled  to  expend  money  upon  work  for  which  the  defendants 
were  legally  r«ponsible.  In  the  present  case  the  plaintiffs  have  cer- 
tainly been  compelled  to  expend  money  upon  work  for  which  the  defen- 
dants are  legally  responsible.  In  North  v.  Walthamstow  Urban  District 
Council  (1898)  67  L.  J.  Q.  B.  972,  Channell  J.  held  that  it  was  not 
necessary  to  show  that  there  was  actual  direct  or  irresistible  com- 
pulsion ;  it  was  sufficient  that  the  sanitary  authority  took  steps  which 
amounted  to  compulsion.  That  is  what  the  defendants  have  done 
here. 

Courthope  Munroe  for  the  defendants.  The  learned  county  court 
judge  was  right.  It  is  essential  for  the  plaintiffs  to  show  that  the 
work  was  done  under  compulsion ;  and  in  this  case  there  was  no  com- 
pulsion, the  work  was  done  by  the  plaintiffs  voluntarily.  An  intima- 
tion under  section  3  of  the  Act  of  1891  is  a  mere  warning,  and  puts 
no  compulsion  on  the  person  to  whom  it  is  addressed,  as  has  been 
held  by  the  Court  of  Appeal  in  Thompson  and  "N orris  Manu- 
facturing Co,  V.  Hawes  (1895)  59  J.  P.  580,  and  by  Wright  J. 
in  Proctor  v.  Islington  Borough  Council  (1902)  18  Tinus  L.  R. 
505,  and  )Sarris  v.  Hickman,  1904,  i  K.  B.  13;  2  L.  G.  R.  i; 
73  L.  J.  K.  B.  31.  Proctor  v.  Islington  went  to  the  Court 
of  Appeal,  but  was  settled,  no  judgment  being  pronounced- 
In  Gebhardt  v.  Saunders,  1892,  2  Q.  B.  452,  and  Andrew 
V.  St,  Olaves  Board  of  Works,  1898,  i  Q.  B.  775 ;  67  L.  J.  Q.  B.  592, 
notice  had  been  given  under  section  4 ;  and  such  a  notice,  as  was 
pointed  out  in  these  cases,  does  put  compulsion  on  the  person  to  whom 
it  is  addressed.  North  v.  Walthamstow  Urban  District  Council 
(1898)  67  L.  J.  Q.  B.  972,  was  decided  under  the  Public  Health  Act> 
1875,  which  contains  no  provisions  for  the  giving  erf  an  intimation 
similar  to  those  in  section  3  of  the  Act  of  1891.     That  case  was  dis- 
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tinguished  by  Ridley  J.  in  Ellis  v.  Bromley  Rural  District  Council        i^O^ 
(1899)  63  J.  P.  711.     Self  V.  Hove  Commissioners,  1895,  i  Q.  B.  685  ;  Oliver  and 
64  L.  J.  Q.  B.  217,  is  another  authority  against  the  plaintiffs.     The  q^JlJ^^J, 
intimation  under  section  3  proceeds  not  from  the  local  authority,  but  Borough  OonnciL 
from  the  inspector  of  nuisances.     The  giving  of  it  is  in  no  sense  the 
act  of  the  local  authority. 

Secondly,  it  is  not  conceded  that  the  pipe  was  a  sewer  at  all.  It 
appears  that  the  predecessors  of  the  Council  ordered  the  premises  to 
be  drained  by  a  combined  operation ;  and  it  must  be  conceded  that 
if  that  order  had  been  complied  with  the  pipe  would  have  been  a  drain 
and  not  a  sewer.  In  fact,  however,  the  builder  wrongfully  departed 
from  the  order,  and  it  is  said  upon  the  authority  of  Kershaw  v.  Taylor, 
1895,  2  Q.  B.  471 ;  64  L.  J.  M.  C.  245,  that  the  consequence  is  that 
the  pipe  which  was  thus  wrongfully  laid  is  a  sewer  and  not  a  drain. 
No  doubt  that  is  so  as  between  the  council  and  strangers  to  the  trans- 
action. But  it  appears  from  the  judgment  of  Channell  J.  in  Butt  v. 
Snow  (1903)  2  L.  G.  R.  222 ;  89  L.  T.  302,  that  as  between  the  builder 
who  did  the  wrongful  act  and  the  Council  the  pipe  remains  a  drain, 
and  it  is  submitted  that  it  must  be  so  also  between  the  Council  and 
the  plaintiffs  who  derive  their  title  under  the  person  who  did  the 
wrongful  act. 

Naldreti  in  reply.  This  is  a  notice  which  leaves  no  doubt  as  to 
the  attitude  adopted  by  the  local  authority,  namely,  that  in  seven  days 
they  will  commence  proceedings.  To  the  plaintiffs'  mind  this 
amounted  to  compulsion,  which  warranted  them  in  taking  the  steps 
they  did.  A  notice  served  by  an  officer  of  the  local  authority  for  the 
puipose  of  having  duties  performed  is  compulsion :  North  v.  Waltham- 
stow  Urban  District  Council.  In  Ellis  v.  Bromley  Kural  District 
Council  there  was  no  notice. 

{Courthope  Munroe  mentioned  St,  Leonard's  Vestry  v.  Holmes 
(1885)  50  J.  P.  132.] 

Wills  J.  I  confess  to  giving  the  decision  I  am  about  to  give  with 
some  reluctance  because  I  do  not  agree  with  it,  and,  if  I  were  free 
from  authority  I  should  not  so  decide;  but  I  can  hardly  think  that 
the  decision  of  this  question  is  really  open  to  us  after  the  decision  in 
the  Court  of  Appeal  in  Thompson  and  N orris  Manufacturing  Co,  v. 
Hams  (1895)  59  J.  P.  580.  It  is  quite  true  that  decision  does  not  go 
entirely  upon  the  point  now  in  question,  but  that  point  was  distinctly 
raised  and  distinctly  dealt  with  in  the  judgment  of  Lindley  L.J.  It 
is  quite  clear  that  he  had  before  him  a  notice  substantially  the  same 
as  that  in  the  present  case,  and  notwithstanding  that,  he  held  that  the 
notice  under  section  3  of  the  Act  of  1891  is  not  equivalent  for  the 
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^^^^       purpose  of  compulsion    to   a   notice  under    section  4.     My    brother 

OHtot  and         Wright  has  twice  decided  the  same  thing  upon  exactly  the  same  point, 

^o*J|*  ''j         and,  although  sitting  here  as  a  Divisional  Court  we  are  not  bound  by 

Borough  Council.  ^^^  judgment,  still  it  is  an  important  factor  in  considering  what  our 

judgment  ought  to  be.     Inasmuch  as  the  three  cases  to  which  I  have 

referred  deal  with  the  very  point  in  question,  and  there  is  really  no 

substantial  distinction  of  any  sort  or  kind  to  be  drawn  betweoi  the 

notice  which  was  in  question  in  those  cases  and  the  notice  which 

is  in  question  in  the  present  case,  I  think  we  are  bound  to  follow  those 

decisions,  and  to  say  that  there  was  no  legal  compulsion  in  this  case 

upon  the  plaintifiFs  to  do  the  work,  and  that  therefore  they  cannot 

recover  against  the  defendants. 

I  cannot  give  this  judgment  without  saying  at  the  same  time  that 
I  do  so  with  great  reluctance,  and  only  because  I  am  compelled  to  do 
it.  To  my  mind  a  perfectly  diflFerent  view  of  sections  3  and  4  taken 
together  might  have  been  taken,  and  I  think  it  might  very  well  ha\-e 
been  held  that  an  intimation  under  section  3  was  intended  to  be  a 
notice  with  which  a  man  might  comply  if  he  was  so  disposed  without 
waiting  for  the  more  formal  notice  to  be  given  under  section  4.  I  will 
say  in  a  moment  why  in  this  case  I  think  it  is  the  intimation  of  the 
borough  council  and  not  merely  of  the  inspector  of  nuisances;  but 
where  a  man  obeys  the  intimation  of  the  council  which  they 
accompany  with  a  threat  that  they  will  make  it  compulsory 
upon  him  to  do  the  work  if  he  does  not  do  it  voluntarily, 
it  seems  to  me  contrary  to  natural  justice  that  he  should 
stand  in  a  worse  position  than  if  he  refuses  to  do  what  they 
have  told  him  to  do,  and  waits  for  a  further  compulsory  order.  I 
think  the  fact  also  has  been  overlooked  that  in  that  section  there  are 
words  which  seem  to  point  to  the  fact  that  the  notice  is  something 
more  than  a  mere  intimation,  because  what  is  said  is  that  the  sanitary 
authority  shall  give  such  direction  to  their  officers  as  will  secure  the 
existence  of  the  nuisance  being  immediately  brought  to  the  notice  cif 
any  person  who  may  be  required  to  abate  it.  I  think  that  seems  to 
indicate  that  when  a  person  gets  the  notice  he  is  required  to  abate 
the  nuisance.  It  seems  to  me  a  very  thin  distinction  indeed  to  say 
that  if  a  notice  can  be  given  the  consequences  of  which,  as  is  admitted 
and  has  been  decided,  are  that  it  amounts  to  a  compulsion  to  do  the 
thing,  there  is  less  compulsion  because  the  person  served  is  told  that 
if  he  does  not  do  the  work  within  a  fortnight,  the  sanitary  authority — 
who  are  not  in  the  position  of  an  ordinary  litigant  or  individual,  but 
are  the  persons  who  have  charge  of  this  matter  and  whose  duty  it  is 
to  see  that  all  proper  steps  are  taken — will  take  proceedings  against 
him.     Mr.  Courthope  Munroe  says  that  is  only  the  language  of  the 
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inspector;  with  great  respect  to  him  I  think  that  is  nonsense.     An        tatM^ 
I  inspector  does  not  use  forms  of  this  kind  without  the  knowledge  of  Olivar  and 

7  his  employers,  and  the  sanitary  authority  who  give  him  these  forms  ^^'^j!*'']", 

tto  distribute,  and  allow  him  to  make  use  of  them,  are,  I  think,  l^ally  ^JJngh  Oonneil. 
as  well  as  morally  liable  for  their  contents,  and  if  they  allow  a  man  to 
'  sign  himself  as  the  officer  deputed  by  them  to  take  proceedings  imder 

'{  this  Act,  and  to  state  that  unless  the  notice  is  complied  with  within  a 
'^  week  proceedings  which  will  be  compulsory  will  be  taken  without  any 
further  decision  of  the  sanitary  authority,  and  without  anything  beyond 
what  has  akeady  taken  place,  I  think  they  must  be  bound  by  such  a 
statement,  and  that  that  notice  must  be  taken  as  their  notice  that  they 
will  proceed  to  make  it  compulsory.  As  I  say,  the  distinction  is  a 
very  thin  one,  and  it  is  not  one  which  commends  itself  to  my  judg- 
ment, and  I  am  far  more  disposed  to  take  the  sort  of  view  in  this 
question  which  was  taken  by  my  brother  Channell  in  the  case  of 
Nifrih  Y.  Walihamsiow  Urban  District  Council  (1898)  67  L.  J.  Q.  B. 
972,  than  I  am  to  take  the  view  taken  by  my  brother  Wright  and  prior 
to  that  by  Lindley  L.J.,  certainly,  in  the  Court  of  Appeal,  in  the  case 
to  which  I  have  already  referred.  However,  I  am  bound  by  that 
authority,  and  I  adopt  it  loyally;  but,  at  the  same  time,  inasmuch  as 
this  question,  probably  either  in  this  case  or  some  other,  will  not  stop 
here,  I  think  there  is  no  objection  to  my  expressing  what  my  individual 
o{miion  would  have  been  if  I  were  not  fettered  by  authority.  I  do 
so  the  more  because  I  think  many  of  the  considerations  which  I  have 
dealt  with  have  not  really  been  before  the  Courts  which  have  decided 
the  question  so  as  to  bind  us. 

It  appears  also  that  a  question  was  raised  before  the  learned  county 
court  judge  with  which  we  cannot  deal,  because  he  has  given  no 
judgment  about  it.  But  it  is  a  very  important  question,  and,  had  our 
judgment  been  that  the  case  must  go  down  for  a  new  trial,  that  ques* 
tion  would  have  had  to  be  dealt  with.  There  is  a  good  deal  to  be 
said  (though  I  give  no  judgment  upon  it)  for  the  view — I  do  not  think 
upcMi  the  evidence  in  this  case  it  has  been  made  out,  because  the 
evidence  seems  to  me  to  be  singularly  meagre  and  unsatisfactory  on 
the  point,  and  the  learned  county  court  judge  so  felt  it  because  he  has 
givai  no  judgment  upon  it — that  if  it  really  be  the  fact  that  a  thing 
which  ought  to  have  been  a  drain  was  by  the  fraudulent  act  of  a  builder 
(because  not  to  mince  matters  that  is  what  Mr.  Courthope  Mimroe 
suggests)  made  into  a  sewer  within  the  definitions  applicable  to  this 
case,  by  joining  it  on  to  another  drain  and  sending  it  somewhere  el«e 
than  where  the  sanitary  authority  had  allowed  it  to  go — if  that  kind 
of  thing  had  been  practised  upon  them,  and  that  was  only  found  out 
when  the  investigation  came  on  the  present  occasicm  in  consequence 
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of  the  opening  of  the  ground,  there  is,  of  course,  a  great  deal  to  be 

Oliver  and         said  for  the  view  that  neither  the  person  who  was  actually  responsible 

^tlf*  all        ^^^  ^^^^  misconduct  nor  those  who  claim  under  him  could  take  advan- 

Borongh  OoundL  ^g^  ^  ^^*     ^^^  ^  ^  ^^^  ^  express  no  opinion,  and  I  only  desire  to 

say  that  it  has  not  escaped  us;  but  we  feel  the  seriousness  of  me 

question  which  might  have  to  be  decided,  and  which  apparently  has 

not  yet  been  decided,  although  there  are  expressions  from  Channell  J. 

which  indicate  the  trend  of  his  opinion  on  the  matter. 

For  these  reasons  I  think  we  are  bound,  however  much  I  feel  that 
if  I  had  been  unfettered  by  authority  I  should  not  give  this  decision 
myself,  to  follow  the  decision  which  has  been  cited,  and  we  must 
dismiss  this  appeal. 

Kennedy  J.  I  have  come  to  the  same  conclusion,  and  I  think  I 
may  without  impropriety  join  in  the  expression  of  my  brother  as  to 
the  feeling  of  reluctance  with  which  we  pronounce  a  judgment  we 
should  not  have  pronounced  if  our  judgment  had  been  independent 
and  entirely  unfettered. 

In  this  case  the  only  point  which  we  really  have  to  decide  is  whether 
or  not  this  was,  on  the  evidence,  a  voluntary  work  on  the  part  of  the 
plaintiffs — whether  they  incurred  the  expense  of  the  work  voluntarily 
or  not  If  they  incurred  it  voluntarily  they  cannot,  on  finding  that 
they  need  not  have  gone  to  the  expense  of  doing  the  work,  anu  that 
another  person  ought  to  have  borne  a  portion  of  it,  go  to  that  other 
person  and  say  they  have  paid  what  he  ought  to  have  paid.  If  on 
the  other  hand  the  payment  has  been  made  by  them,  not  voluntarily, 
but  under  pressure  of  the  very  person  who  ought  to  have  done  the 
work  and  incurred  the  expense,  then  it  cannot  be  doubted  but  that  they 
are  entitled  to  recover  the  money  from  the  other  person.  Therefore, 
shortly  put,  as  it  presents  itself  to  me  at  any  rate  the  question  is  this : 
Is  the  fact  that  the  plainififs  in  this  case  did  the  work  causing  the 
expense  after  receiving  and  in  consequence  of  the  document  of 
March  i8,  1903  (which  I  call  because  it  is  called  so  by  the  statute  and 
also  in  large  letters  at  the  head  of  the  paper— an  intimation)  sufficient 
to  deprive  the  conduct  of  the  plaintiffs  of  its  voluntary  character  for  the 
purpose  of  saying  whether  they  can  get  the  money  back  on  finding 
that  the  work  ought  to  have  been  done  by  the  sanitary  authority  and 
not  by  them?  It  is  obvious  from  the  different  decisions  that  have 
been  given,  and  the  different  views — ^for  they  are  different  in  my 
judgment — ^in  the  two  decisions  of  my  brother  Wright  on  the  one  hand 
and  in  the  decision  of  my  brother  Channell  on  the  other,  that  it  is 
not  an  easy  question;  but,  having  had  the  great  advantage  oi  the 
full  argument  of  coimsel  and  having  given  it  consideration,  I  am 
entitled  to  say  that  I  should  feel  great  difficulty  in  coming  to  the  con- 
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elusion  I  have  been  obliged  to  come  to  if  it  had  not  been  for  ihe  ^^O** 
decision  of  the  Court  of  Appeal.  If  my  judgment  had  been  unfettered  oiiyer  and 
I  should  have  foimd  it  very  difficult  to  say  that  it  really  mattered  as  f^^^  \ 
regards  the  voluntariness  of  what  was  done  by  the  plaintiffs  whether  borough.  CounciL 
they  did  it  on  receiving  an  intimation  in  the  form  used  in  this  case 
or  on  receiving  a  notice  under  section  4  (i).  How  can  it  be  said  that 
the  plaintiffs'  act  was  voluntary  ?  It  was  not  done  imder  compulsion 
in  the  sense  of  duress  or  in  the  sense  of  there  being  any  liabilit>'  to 
a  penalty  if  they  had  not  complied  with  the  intimation  per  se.  But 
the  work  was  not  done  in  the  slightest  degree  because  the  plaintiffs 
wished  to  do  it  for  anybody  else  or  because  they  were  willing  to  do 
it  for  themselves,  but  because  a  public  authority  came  to  them  and 
intimated  to  them,  to  use  the  exact  words,  that  it  was  their  bounden 
duty  to  do  it,  and  that  if  they  did  not  do  it  legal  proceedings  would 
be  taken  against  them  before  a  magistrate.  I  cannot  say,  with  great 
respect,  that  I  concur  in  the  illustration  given  by  my  brother  Channell. 
Rights  of  indemnity  which  may  arise  where  agents  of  any  sort,  com- 
mercial or  otherwise  or  on  the  Stock  Exchange,  are  employed  do  not 
seem  to  me  strictly  analogous  to  this  question.  Here  it  is  the  duty 
of  a  citizen  to  obey  the  authority  prima  facie  of  a  public  body  governing 
bis  district  in  an  lurgent  matter — a  matter  of  health,  which  is  alleged 
to  be  affected  by  that  citizen's  want  of  care  or  wrongdoing  in  the 
management  of  his  premises.  In  a  form  which  is  the  form  recognised 
by  the  local  authority  an  intimation  is  conveyed  to  him  that  if  he  doe's 
not  do  it  actual  proceedings  will  be  taken.  Is  not  what  he  does  under 
that  involuntary?  I  should  have  been  inclined  myself  to  come  to 
that  conclusion  j  and  I  am  bound  to  say  that,  while  no  doubt  it  is  true 
that  this  is  an  intimation  under  section  3,  and  not  a  notice  imder 
section  4,  it  is  in  each  case — and  I  entirely  agree  with  my  brother  as 
to  that — 2i  notice  which  emanates  from  the  local  authority.  It  is 
just  as  if  in  an  action  a  party  were  to  try  to  cut  himself  or  his  per- 
sonality into  two  because  he  deputes  an  attorney  or  representative 
to  act  for  him  in  all  its  stages  as  well  as  in  the  letter  writing  which 
precedes  the  action.  If  the  schedule  to  the  Act  of  1891  be  looked  at 
it  will  be  seen  that,  just  as  in  the  intimation  which  was  sent  in  this  case 
the  inspector  signs  himself  as  the  officer  appointed  by  the  local 
authority  to  take  proceedings,  so  again  under  section  4,  which  is  the 
section  which  is  admitted  by  Mr.  Cotuthope  Munroe  to  be  the  section 
dealing  with  the  act  of  the  local  authority,  the  notice  is  to  be  signed, 
not  by  the  local  authority,  but  with  the  signature  of  their  officer.  In 
my  view,  however,  whatever  one  might  have  thought  on  the  argument 
now  addressed  to  us  and  the  authorities  now  cited,  I  do  feel  it  is 
impossible  not  to  do  what  one  is  bound  to  do,  that  is,  loyally  follow 
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^^^^        the  decision  of  a  superior  Court.     It  may  be  that  the  only  lepoit  of 
Oliyer  ud         the  case  of  Thompson  and  N orris  Manufacturing  Co,  v.  Howes  (1895) 
^??2^        ^^  ^'  ^'  5^'  produced  to  us,  which  is  evidently  a  summarised  report, 
Boroogfa  GouMil.  ^^Y  "^  hsive  fully  represented  in  their  right  proportion  the  views 
of  the  learned    Lords   Justices.     It  may  be  there  was  much  more 
stress  laid  upon  the  fact  that  the  plaintififs  there  had  taken  upon  them- 
selves to  treat  a  notice  addressed  to  somebody  else  as  addressed  to 
them  than  appears  in  the  report ;  but  I  am  bound  to  say,  reading  that 
report  fairly  and    in   its    natural    meaning,    I    think  at  any  rate  the 
majority  of  the  Court  did  base  their  decisions  upon  the  distinction 
between  a  document  served  under  section  3  as  an  intimation  and  a 
document  which  is  a  notice  requiring  an  abatement  of  a  nuisance 
under  section  4,  on  the  ground  that  the  latter  would  constitute  a  jho- 
ceeding  compliance  with  which  would  be  an  involuntary  act,  whereas 
an  intimation  under-  section  3  would  leave  the  person  who  received 
it  so  far  free  that  he  could  not  say  he  was  acting  otherwise  than  volun- 
tarily.    If  that  case  was  decided  on  that  ground,  as  well  as  on  the 
other  ground,  of  course  it  binds  us,  and  we  cannot  go  behind  it.    The 
third  Lord  Justice  no  doubt  based  his  judgment  on  the  other  ground, 
but  there  is  no  expression  of  dissent  on  his  part,  and  at  any  rate  the 
view  of  the  majority  is  the  view  of  the  Court  and  is  binding  upon  us. 
Therefore  it  «ems  to  me  that  we  must  decide  as  my  brother  Wills 
has  decided,  whatever  otherwise  might  have  been  our  view. 

With  regard  to  the  other  point,  it  is  clear  that  the  learned  county 
court  judge  has  not  decided  the  matter  as  to  which,  speaking  for 
myself,  I  will  say  no  more  than  that  it  may  be  of  importance,  and  I 
say  may  with  emphasis  because  I  do  not  quite  imderstand,  having 
been  myself  party  to  Kershaw  v.  Taylor^  1895,  ^  Q.  B.  471; 
64  L.  J.  M.  C.  245,  what  is  meant  by  "  a  chain  of  title,"  because  I 
think  in  Kershaw  v.  Taylor  a  third  person  had  acquired  the  premises 
either  by  purchase  or  descent — it  does  not  matter  which — but  was 
taking  under  the  title  of  a  predecessor. 

Wills  J.  I  should  like  to  add  this — ^that  I  hope  in  common  faimesB 
the  sanitary  authority  in  this  case  will  alter  the  form  of  their  intima- 
tion, because  as  it  is  they  are  taking  advantage  of  a  threat,  and  when 
the  party  comes  and  says  he  was  induced  by  the  threat  to  act  they 
say  he  had  no  business  to  act  upon  it. 

Mr,  Courthope  Munroe,  May  I  say,  my  Lord,  that  since  the 
borough  council  has  been  formed  a  new  form  of  notice  has  been 
brought  out,  which  is  quite  harmless  and  contains  no  threat  of  any 
kind. 

Appeal  dismissed.     Leave  to  appeaL 
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SoHcitorsfor  the  plaintiffs — Mead  and  Sons.  ^^^- 

Solicitors  for  the  defendants — Marsden  and  Sons.  Oliyer  and 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law.  Anotiier  v. 

0ftnib6rw6ll 
jj^j^  Borougk  Conncil. 

In  connection  with  the  present  case  reference  may  be  made  to  the  judgment  of 
Wright  J.  in  Silks  v.  Fulham  Bonn^h  Coufuil  (1903)  i  L.  G.  R.  643,  as  well 
as  to  the  cases  cited  in  the  argument.  A  note  of  the  proceedings  in  the  Court  of 
Appeal  in  Proctor  v.  Jslington  Borough  Council  will  be  found  in  a  note  to  the 
case  above  mentioned  at  I  L.  G.  R.  652.  Since  the  present  case  was  decided 
the  rights  of  a  private  individual  who  has  executed  work  for  which  a  local 
authority  were  properly  responsible  under  pressure  from  that  authority  have  been 
again  considered  by  Channell  J.  in  Hiudicke  v.  Friem  Bamet  Urban  District 
Council  (decided  June  7,  1904)  of  which  a  report  will  appear  in  dae  course. 

On  the  question  discussed  but  not  decided  m  the  above  case  as  to  the  respective 
rights  of  the  owner  of  the  property  and  the  local  authority  where  a  pipe  for  the 
drainage  of  two  or  more  houses  has  been  laid  unlawfully,  see  Heaver  v.  Fulham 
Borough  Council^  post  "p,  672. 
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t)iab  Court  Of  3u0ticc* 

!«»•  CHANCBRV   DIVISION. 


Dec.  i6,  17.    ATTORNEY-GENERAL  and  LONDON  PROPERTY  INVESTMENT  TRUST* 
LIMITED  V,  RICHMOND  CORPORATION  AND  OTHERS. 

Land— Sale  of  aupplua  land  by  looal  authority —BuUdin^r  pestrtetions 
— Powep  to  vary— Bye-laws— RlflThts  of  pupchaseps  intmr  ae— HUrh- 
ways— Cu#-flto-«ae— Ppesiunption  of  dedication— Bvidenoe. 

J  he  defendant  corporation  offered  surplus  land  for  sale  by  auction 
in  lots  subject  to  certain  conditions  of  sale  and  building  restrictions^ 
but  reserved  pozver  to  vary  the  latter.  Each  purchaser  was  to  submit 
for  approval  plans  complying  with  the  corporation's  bye-laws,  and  to 
covenant  in  his  conveyance  (which  was  to  be  in  common  form  for  all 
the  purchasers)  to  build  according  to  his  approved  plans.  The  size  oj 
the  lots  only  admitted  of  the  erection  thereon,  consistently  with  the 
bye-laws,  of  buildings  of  a  certain  height.  The  plaintiff  company 
and  the  defendants  G,  6*  Sons  became  the  purchasers  of  adjoining 
lots,  obtained  the  approval  of  their  respective  plans,  and  took  their 
conveyances,  respectively  covenanting  to  build  according  to  the  approved 
plans.  Subsequently,  G.  &*  Sons  acquired  other  land  not  included  in 
the  sale  but  adjoining  their  two  lots.  The  larger  area  of  the  com- 
bined sites  admitted  of  the  erection  of  buildings  of  much  greater 
height  and  dimensions  than  was  possible  on  the  two  lots  alone.  Fresh 
plans  for  larger  buildings  were  submitted  to  and  approved  by  the 
corporation.  In  an  action  by  the  plaintiff  company  to  restrain  the 
erection  of  buildings  in  accordance  with  these  plans  in  breach  of  the 
alleged  building  scheme. 

Held,  that  having  regard  to  the  reservation  of  power  to  vary  the 
plans,  no  one  purchaser  acquired  as  against  any  other  purchaser, 
either  at  the  auction  or  after  the  execution  of  the  conveyances  to  the 
various  purchasers,  a  right  to  insist  that  the  tatter's  buildings  should 
be  of  any  particular  height  or  dimension, 

A  cul-de-sac  may  be  a  highway,  but  where  there  is  no  eviderue 
that  it  has  ever  been  paved,  cleansed,  or  lighted  by  the  parish  or  other 
public  authority,  the  Court  will  not,  merely  because  the  entrance  to  the 
cul-de-sac  has  not  been  separated  from  the  public  Mghuiay  by  a  bar, 
presume  dedication  to  the  public. 

Action. 

In  the  year  1898  the  defendant  corporation  acquired  statutory 
powers  enabling  them,  for  the  purpose  of.  widening  and  improving 
George  Street,  Richmond,  Surrey,  to  put  in  force  with  reference  to 
certain  land  on  the  north  side  of  George  Street  (subject  nevertheless 
to  the  continuance  of  any  existing  public  rights  of  highway)  the 
powers  of  the  Lands  Clauses  Acts  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement 
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The  defendant  corporation  duly  acquired  the  land,  and  after  widen- 
ing Geoige  Street,  they,  on  June  17, 1902,  with  the  consent  of  the  Local  Attorney- 
Government  Board,  put  up  for  saJe  by  auction  in  lots  the  surplus  l^JJi  ^wrty 
land  not  required  for  the  purposes  of  the  improvement,  subject  to  investment 
certain  conditions  of  sale  and  building  stipulations.  The  conditions  ^^I^Limi*^ '^ 
material  for  the  purposes  of  this  report  were  conditions  8  and  9.  Oorpoation  and 
Condition  8  provided  as  follows :  "  The  purchaser  of  each  lot  shall  Others, 
within  three  calendar  months  from  the  date  of  the  sale  of  such  lot 
submit  to  the  corporation  for  their  approval  proper  and  sufficient 
plans  and  elevations  for  a  new  building  to  be  erected  upon  such  lot, 
and  also  a  proper  and  sufficient  specification  for  the  construction  of 
such  new  building,  such  plans  and  elevations  to  be  in  addition  to  the 
plans  and  sections  required  to  be  deposited  under  the  bye-laws  of  the 
coqx>ration  with  respect  to  new  streets  and  buildings,  and  such  plans, 
elevations,  and  specification  to  comply  in  all  respects  with  such  bye- 
laws  and  with  the  building  stipulations  set  out  at  the  foot  of  these 
conditions,  and  such  purchaser  shall  make  such  modification  in  the 
said  plans,  elevations,  and  specification,  or  any  of  them,  as  the  cor- 
poration or  the  borough  surveyor  may  reasonably  require,  and  no 
purchaser  shall  be  entitled  to  possession  of  the  lot  purchased  by  him 
until  such  plans,  elevations,  and  specification  shall  have  been  approved 
by  the  corporation  in  writing  under  the  hand  of  the  borough  surveyor." 
Condition  9  provided  as  follows :  "  The  purchase  of  each  lot  shall  be 
completed  at  the  Town  Hall  on  the  30th  day  of  September  next,  and 
thereupon  the  purchaser  of  such  lot  shall  be  entitled,  subject  to  these 
conditions,  to  a  conveyance  of  such  lot  accordingly,  such  conveyance 
to  be  in  the  form  of  the  draft  already  approved  by  the  corporation 
and  signed  by  the  town  clerk  for  the  purpose  of  identification,  and 
to  be  subject  to  the  covenants  and  conditions  in  such  draft  contained. 
A  copy  of  the  draft  so  approved  may  be  seen  by  intending  purchasers 
at  the  Town  Hall  on  any  day  before  the  sale  and  will  be  produced 
in  the  auction  room,  and  each  purchaser  shall  be  deemed  to  purchase 
with  notice  of  the  form,  contents,  and  effect  thereof.  The  plans 
elevations,  and  specification  to  be  referred  to  in  the  conveyance  shall 
be  the  plans,  elevations,  and  specification  approved  by  the  corporation 
under  condition  8  hereof." 

At  the  foot  of  the  conditions  of  sale  were  appended  various  building 
stipulations,  the  first  providing  as  follows :  "  Each  building  shall  cover 
the  entire  frontage  of  the  lot  upon  which  it  is  to  be  erected,  and  shall 
ill  all  respects  comply  with  the  bye-laws  made  by  the  corporation 
with  respect  to  new  streets  and  buildings,  and  the  net  cost  in  labour 
and  materials  of  each  building  (exclusive  of  fixtures  and  fittings)  shall 
be  not  less  than  the  amount  following,  namely,  as  to  lots  i  and  2, 
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;£i,25o  each;  as  to  lot  3,  j£i,7SO',  as  to  lot  4,  ;£2,ooo;  as  to  lot 


D» 


Attornn-  -£'>750>  ^^  as  to  lot  6,  ;£i,ooo."     The  only  other  building  stipola- 

fi«neraJ  wd^  ticm  material  for  the  purposes  of  this  report  was  the  last,  which  pio- 

kYestoeS^*'^"'^^  vided  as  follows :  *'  The  corporation  reserve  the  right  to  waive  or 

Trast,  Limited  v.  alter  any  of  these  stipulations  as  to  any  land  not  sold  at  this  sale  or 

0^«^L  and  (^^^^  ^^^  consent  of  the  purchaser  thereof)  as  to  any  land  so  sold." 

Others.  The  plan  annexed  to  the  particulars  and  ccHiditions  of  sale  showed 

that  lot  3  was  bounded  on  the  south  by  George  Street,  on  the  west  by 

land  ahready  the  propert}'  of  the  defendants.  Gosling  and  Sons,  and 

on  the  east  by  lot  4.     Lot  4  was  bounded  wi  the  south  by  George 

Street,  on  the  east  by  Pensioners'  Alley  (now  Golden  Court),  on  the 

north  by  Golden  Square,  and  on  the  west  by  lot  3.     Lot  5  was  bounded 

on  the  west  by  Pensioners'  Alley,  and  was  on  that  side  faced  by  lot  4  on 

the  opposite  side  of  Pensioners'  Alley  at  a  distance  of  1 2  feet,  on  the 

south  by  George  Street,  and  on  the  east  by  lot  6.     Lot  6  was  bounded 

to  the  west  by  lot  5,  and  to  the  south  by  George  Street     The  plan 

further  showed  Golden  Square  to  the  north  of  lots  3  and  4  as  an  open 

space  marked  as  private  property. 

At  the  auction  the  defedants  Gosling  and  Sons  became  the  pur- 
chasers of  lot  3.  James  Chambers  bought  lot  4,  and  the  plaintiff 
company  purchased  lots  5  and  6.  Subsequently,  the  defendants 
Gosling  and  Sons  acquired  the  benefit  of  Chambers'  contract.  The 
plaintiff  company  alleged,  but  the  defendants  denied,  that  the 
auctioneer  stated  that  the  buildings  on  lot  4  would  be  restricted  in 
height  90  as  not  to  exceed  35  ft.  6  in.  The  size  and  position  of  lot  4, 
however,  were  such  that  the  possible  air  space  available  in  the  rear 
of  the  lot  would,  under  the  55th  bye-law  of  the  corporation,  only 
permit  of  the  erection  of  buildings  not  exceeding  35  feet  in  height 
on  the  remainder  of  the  lot.  The  plaintiflF  company  had  plans,  eleva- 
tions, and  specification  prepared  of  the  buildings  proposed  to  be 
erected  on  lots  5  and  6,  and  the  same  were  approved  by  the  defendant 
corporation.  By  an  indenting  of  September  9,  1902,  lots  5  and  6 
were  conveyed  to  the  plaintiflF  company  in  fee  simple  subject  to  certain 
perpetual  yearly  rent-charges  (which  were  afterwards  redeemed  by  the 
plaintiflF  company),  and  the  company  thereby  covenanted  to  erect  forth- 
with a  messuage  upon  each  plot  in  accordance  with  the  plans,  eleva- 
tions, and  specifications  already  approved  by  the  corporation. 

In  the  month  of  September,  1902,  the  defendants  Gosling  and 
Sons  submitted  to  the  defendant  corporation  plans  of  their  pro- 
posed buildings  on  lots  3  and  4,  but  such  plans  were  not 
approved  because  they  did  not  comply  with  the  55th  bye-law  of  the 
defendant  corporation.  Modified  plans  were  then  submitted  and 
approved,  and  lots  3  and  4  were  in  February,  1903,  conveyed  to  the 
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defendants  Gosling  and  Sons  by  the  corporation.     This  conveyance 
contained  a  covenant  by  Gosling  and  Sons  to  erect  buildings  upon  Attorney- 
tbeir  lots  in  terms  similar  to  those  of  the  covenant  in  that  behalf  con-  ^^^-S^  ^^ 
tained  in  the  conveyance  to  the  plaintiff  company.  laywtiami^ 

On  June  9,  1903,  the  defendants  Gosling  and  Sons  acquired  the  site  Trust,  limited  w. 
of  Golden  Square  from  the  Crown,  and  also  other  land  to  the  north-  conwnSioB  and 
west  of  Golden   Square  from  the  corporation.     By  reason  of  such  Others. 
further  acquisition  the  defendants  Gosling  and  Sons  were  enabled  to 
provide  in  the  rear  of  their  proposed  buildings  the  larger  open  space 
required  by  the  bye-laws  for  buildings  of  a  greater  height  than  those 
already  approved  by  the  corporation  in  respect  of  lots  3  and  4,  and 
thereupon  they  submitted  further  plans  of  higher  buildings  which  they 
proposed  to  erect  on  the  combined  sites  of  lots  3  and  4  and  Golden 
Square.     These  further  plans  were  duly  approved  by  the  Corporation, 
and  the  defendants  Gosling  and  Sons  began  to  build  in  accordance 
therewith. 

The  plaintiff  company  then  commenced  this  action  against  the 
corporation  and  Gosling  and  Sons,  in  which  they  alleged  that  the 
permission  by  the  defendant  corporation  of  the  erection  of  Gosling 
and  Sons*  proposed  buildings  was  a  breach  of  the  alleged  building 
scheme  contained  in  the  terms,  conditions,  and  stipulations  of  sale, 
and  was  a  derogation  from  their  grant  to  the  plaintiff  company ;  and 
that  Golden  Square  from  time  immemorial  had  been  an  open  space  of 
which  the  surface  had  been  dedicated  to  the  public.  The  plaintiff 
company  claimed  a  declaration  that  the  buildings  in  question  were 
a  derogation  from  the  defendant  corporation's  grant  and  a  breach  of 
the  alleged  building  scheme,  and  an  injunction  restraining  the  erec- 
tion of  such  buildings  to  a  height  greater  than  was  prescribed  by  the 
building  scheme,  and  the  Attorney-General  at  and  by  the  relation  of 
the  plaintiff  company  claimed  an  injunction  restraining  the  defendants 
Gosling  and  Scwis  from  building  on  Golden  Square  or  otherwise  pre- 
venting the  public  from  having  the  free  enjoyment  of  the  surface 
thereof  as  the  same  had  been  enjoyed  theretofore. 

From  the  evidence  at  the  trial  it  appeared  that  Golden  Square  was 
not  a  thoroughfare,  but  a  cul-de-sac.  It  was  a  narrow  court  with  three 
cottages  on  one  side  and  three  tenem^its  and  a  plumber's  shop  on  the 
other.  It  commimicated  at  one  end  with  George  Street  by  means 
of  a  narrow  alley — Pensioners'  Alley — formerly  9  feet  wide,  but  which 
the  corporation  had  now  widened  to  12  feet  At  this  end  was  an 
archway  under  which  foot  passengers  could  enter.  At  the  north  end 
it  communicated  with  Richmond  Green  by  means  of  a  covered  way 
through  which  carts  could  enter  and  leave.  When  proceeding  to 
acquire  statutory  powers  to  widen  George  Street,  the  corporation  had 
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scheduled  Golden  Square  and  obtained  power  to  acquire  it,  and  it 
Attorney-  had  been  dealt  with  by  the  corporation  on  the  footing  that  no  public 

SS^perty  "^^^  °^  ^^^  existed  over  it  They  had  bought  up  the  private  rights 
InTestment  ^^  way  over  it,  and  had  ultimately  conveyed  them  to  the  defendants 
Trnst,Liimted  v.  Gosling  and  Sons. 

Corporation  and  '^^®  result  of  the  further  evidence  adduced  at  the  trial  sufficiently 
Others.  appears  in  the  judgment. 

Macnaghien,  K.C.,  and  A.  Mulligan  for  the  plaintiflfs.  The  plaintiff 
company  complain,  first,  that  the  defendants  Gosling  and  Sons  are 
building  higher  than  they  are  entitled  to  under  the  building  scheme; 
and,  next,  that  they  have  bought  and  are  building  upon  Golden  Square, 
which  is  a  public  highway.  In  their  conveyance  the  defendants 
covenanted  to  build  in  accordance  with  plans  already  approved  and 
which  complied  with  the  building  scheme  as  regards  the  height  of 
the  buildings.  That  covenant  enured  to  the  benefit  of  the  other 
purchasers  at  the  auction,  and  the  defendant  corporation  were  not 
entitled  to  release  their  co-defendants  from  the  covenant,  as  they- 
subsequently  purported  to  do  by  approving  fresh  plans  of  buildings 
of  a  greater  height  for  a  larger  site.  The  site  of  Golden  Square  was 
originally  part  of  the  waste  of  the  manor  of  Richmond,  ^d  as  such 
was  vested  in  the  Crown.  It  has  been  used  for  many  years  by  the 
public  without  interruption,  and  is  none  the  less  a  highway  because  it 
is  a  cul-de-sac. 

Vernon  Smith,  K.C,  and  W.  M,  Cann  for  defendant  corporation. 
It  is  not  true  to  say  that  the  covenant  by  the  defendants  Gosling  and 
Sons  enured  for  the  benefit  of  the  other  purchasers.  It  was  simply 
a  covenant  between  them  and  the  corporation  which  the  latter  could 
release.  There  never  was  any  intention  to  constitute  a  general  building 
scheme  There  is  nothing  in  the  conditions  or  stipulations  to  show 
what  was  to  be  done  in  the  event  of  two  lots  being  bought  together. 
Moreover,  the  corporation  expressly  reserved  the  right  to  alter  or  waive 
any  of  the  stipulations  with  regard  to  any  land  sold  with  the  purchaser's 
consent.  That  reservation  of  itself  negatives  any  idea  of  a  general 
building  scheme. 

Micklem,  AT.C,  W.  Barnard,  and  F.  Hollis  Walker  for  the  defen- 
dants Gosling  and  Sons.  There  were  no  mutual  provisions  between 
the  various  purchasers  and  no  general  building  scheme.  On  this  part 
of  the  case  these  defendants  adopt  the  arguments  of  their  co-defendants. 
With  r^ard  to  Golden  Square,  there  never  were  any  public  rights  of 
way  or  user  to  which  it  was  subject,  or  any  other  rights  over  it  other 
than  the  private  rights  which  these  defendants  have  acquired.    It  has 
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never  been  repaired  by  the  corporation  or  their  predecessors,  and  was        

never  dedicated  to  the  public.  Attomey- 

Macnaghten,  K.C.,  in  reply.    The  plaintiffs  submit  that  the  evidence  ?**3^pJJ"? 
shows  that  Golden  Square  has  been  open  to  the  public  for  40  years,  invefitnient*^'^ 
There  was  no  physical  obstruction  to  access,  and  carts  could  enter  it  Trust,  Limited  &. 
The  fact  that  a  blind  alley  leading  frcnn  a  main  road  has  been  open  oj^t^n  and 
to  the  public  for  40  years  is  sufficient  in  law  to  constitute  it  a  highway ;  Others, 
and  with  regard  to  the  presumption  of  dedication,  it  does  not  make  any 
difference  that  it  belongs  to  the  Crown:  Turner    v.    Walsh    (i88i)' 
6App.  Cas.  636,  639;  50  L.  J.  P.  C.  55;  Reg.  v.  East  Mark  Ty thing , 
Inhabitants  (1848)   11  Q.  B.   877;  17   L.  J.  Q.   B.   177.     In  Rugby 
Charity  Trustees  v.  Merryweather  (1790)  11  East  375  n.,  it  was  clearly 
Slated  by  Lord  Kenyon  C.J.  that  a  cul-de-sac  could  be  a  highway.     In 
Woodyer  v.  Hadden  (1813)  5  Taunt.  125,  some  doubt  was  thrown  on 
Lord  Kenyon's  statement,  but  in  Bateman  v.  Bluck  (1852)  18  Q.  B. 
870,  876;  21  L.  J.   Q.  B.   406,  that  statement  was  affirmed.     The 
Crown  has  never  repaired  this  square  or  exercised  acts  of  ownership 
over  it  or  interfered  with  anyone  using  it,  but  has  left  it  open  to  the 
public  as  derelict,  and  it  must  now  be  considered  as  a  highway  :  Vernon 
V.  5/.  Jatnes^  Westminster^  Vestry  (1880)  16  Ch.  D.  449;  49  L.  J.  Ch. 
r3o;  50  L.  J.  Ch.  81 ;  Rex  v.  Lloyd  (i8o8)  i  Camp.  260. 

With  regard  to  the  height  of  the  buildings,  the  plaintiffs  relied  upon 
the  corporation  to  see  that  the  conditions  of  sale  were  carried  out. 
They  are  entitled  to  have  those  conditions  observed  by  the  defendants 
Gosling  and  Sons,  and  the  covenant  entered  into  by  those  defendants 
cannot  be  altered  to  the  prejudice  of  the  plaintiffs. 

SwiNFEN  Eady  J.  There  are  two  questions  raised  by  this  action 
wMch  are  entirely  distinct.  The  first  question  is  whether  the  defen- 
dants the  corporation  of  Richmond  were  entitled,  as  they  did  on  July  7, 
1903,  to  approve  the  plans  of  the  defendants  Gosling  and  Sons  and 
to  consent  to  their  putting  up  buildings  in  George  Street,  Richmond, 
in  accordance  with  those  plans.  The  plaintiff  company,  who  are  the 
purchasers  of  adjoining  lots,  insist  that  the  buildings  must  be  erected 
in  accordance  with  a  building  scheme  with  which  the  defendants  are 
not  entitled  to  interfere.  The  facts  are  very  simple.  It  appears  that 
the  corporation  of  Richmond  acquired  statutory  powers  to  widen  George 
Street,  and  for  this  purpose  they  took  certain  land,  and  put  up  the ' 
surjrfus  land  for  sale  in  lots  by  auction  on  January  17,  1902.  The 
plaintiff  company  purchased  lots  5  and  6  and  the  defendants  Gosling 
and  Sons  lots  3  and  4.  Two  points  were  made  by  the  plaintiffs  with 
reference  to  this  matter.  First,  it  was  said  that,  having  regard  to  the 
conctitions  of  sale,  the  purchasers  were  bound  to  put  up,  and  were 
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only  entitled  to  put  up,  such  buildings  as  could  be  erected  on  the 
Attorney-  land  offered  for  sale  at  the  auction  without  using  or  obtaining  the 

LftTpS!^  benefit  of  any  other  land  which  belonged  to  the  same  building  owner. 
Investment  ^"  other  words,  it  was  said  that  the  purchasers  were  only  entitled  to 
!RTist,  Limited  v,  erect  such  buildings  as,  according  to  the  bye-laws,  could  be  put  up 
Oorpontion  and  ^^  ^^  \^Xi'^  so  offered,  and  that  if  any  air  space  had  to  be  provided 
Others.  it  had  to  be  provided  out  of  such  land.     The  second  point  was  inde- 

pendent, and  was  this,  that,  even  assuming  the  plaintiffs  were  not 
right  on  the  first  point,   after  the  conveyances  to  the  various  pur- 
chasers were  executed  no  deviations  from  the  plans  covenanted  to  be 
observed  could  be  allowed,  even  although  a  purchaser  and  the  cor- 
poration so  agreed.     [His  Lordship  then  referred  to  the  eighth  and 
ninth  conditions  of  sale,  and  continued : — ^]     The  effect  of  these  con- 
ditions is  that  the  conveyance  was  to  be  in  a  special  form  and  that 
the  purchaser  was  to  covenant  to  build  in  accordance  with  plans  to 
be  submitted  to  the  corporation  within  three  calendar  months  and 
with  the  stipulations  contained  at  the  end  of  the  conditions  of  sale. 
[His  Lordship,  after  referring  to  the  stipulations,  continued . — '\    So 
far  as  the  conditions  of  sale  are  concerned,  apart  from  the  stipulations, 
there  is  no  obligation  on  a  purchaser  to  build  along  the  entire  frontage 
or  to  cover  the  entire  area  of  the  land,  nor  is  there  anything  which 
restricts  him  to  erecting  buildings  solely  on  the  land  put  up  for  sale 
without  utilising  any  other  land  he  may  buy.     There  Ls  no  stipulation 
that  the  building  must  be  put  up  with  reference  only  to  the  land  sold 
and  conveyed  at  that  sale ;  it  will,  therefore,  be  seen  that  the  matter 
was  entirely  at  large  as  to  the  class,  style,  and  nature  of  the  building 
to  be  erected.     True  it  is  that  the  bye-laws  must  be  observed,  and 
stipulation  i  provides  that  the  building  must  cover  the  entire  frontage 
of  the  lot  on  which  it  was  to  be  erected,  and  that  the  buildings  must 
be  of  a  certain  value;  but  under  stipulation  14  the  corporation  have 
power,  with  the  consent  of  the  purchaser  of  any  land,  to  waive  or 
alter  any  of  the  stipulations.     No  one  purchaser,  therefore,  acquired, 
as  against  the  other  purchasers,  a  right  to  insist  that  the  latter's  build- 
ings should  be  of  any  particular  dimensions  or  value.     The  plaintiffs 
contend  that  they  acquired  a  right  at  the  date  of  the  auction  when 
they  entered  into  their  contract     The  question  is,  what  is  the  right 
they  then  acquired  ?     In  my  judgment  they  did  not  acquire  the  right 
they  now  claim  that  when  once  a  plan  was  approved  by  the  corporation 
it  could  not  afterwards  be  varied  by  agreement  between  the  parties. 
What    happened    in    the    present    case    was    that    the    defendants 
Gosling  and  Sons  subsequently  to  the  sale  acquired  certain  adjoining 
land  which  enabled  them  to  put  up  buildings  of  different  dimensions 
to  what  they  could  have  done  if  they  had  been  confined  to  building 
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only  on  the  Jand  purchased  by  them  at  the  auction,  and  the  cor- 
poration consented  to  their  plans  being  modified.     The  plaintiffs  have  Attorney- 
no  right  as  against  the  corporation  and  Gosling  and  Sons  to  prevent  j^f^^  . 
the  new  buildings,  which  are  in  conformity  with  bye-laws,  from  being  inTestment 
put  up.    The  model  deed  contained  a  covenant  that  the  buildings  were  Ttm**  limited  v. 
to  be  erected  in  accordance  with  the  plans  approved  by  the  corpora-  OorporJtion  and 
tion,  but  these  plans  might  be  altered  with  consent  of  the  parties.  O^ers. 
This  is  not  like  the  case  where  a  piurchaser  is  invited  to  bid  at  an 
auction  on  the  representation  that  the  buildings  are  all  to  be  of  the 
same  character.     On  this  part  of  the  case,  therefore,  the  plaintiflfs 
fail. 

The  second  part  of  the  case  is  entirely  diflFerent,  and  with  it  the 
corporation  are  not  concerned.  The  plaintiffs  allege  that  a  particular 
portion  of  the  land  over  which  Gosling  and  Sons  are  going  to  build, 
viz.,  Golden  Square,  is  part  of  a  public  highway,  and  the  Attorney- 
General  has  been  joined  as  a  plaintiff.  In  my  judgment  the  fact  that 
Golden  Square  was  not  a  thoroughfare,  but  a  cul-de-sac,  did  not  pre- 
vent its  being  a  highway.  As  a  matter  of  law  such  a  place  may  be 
a  highway.  In  Rugby  Charity  Trustees  v.  Merryweather  (1790) 
u  East  375  n.,  Lord  Kenyon  laid  down  that  there  might  be  a  high- 
way through  a  place  which  was  not  a  thoroughfare,  and  left  it  to  the 
jury  to  say  whether  there  was  such  highway  or  not  That  decision 
was  approved  in  Baieman  v.  Bluck  (1852)  18  Q.  B.  870;  21  L.  J. 
Q.  B.  406.  The  question,  therefore,  is  one  of  fact  whether  Golden 
Square  has  or  has  not  been  dedicated  to,  and  used  by,  the  public  as 
a  highway.  The  answer  to  that  question  depends  on  the  evidence 
adduced  by  the  parties  and  the  proper  inference  to  be  drawn  from  it. 
It  is  not  like  the  case  put  by  Lord  Campbell  in  Baieman  v.  Bluck, 
where  he  said  (at  p.  876)  by  way  of  illustration :  "  Take  the  case  of 
a  large  square  with  only  one  entrance,  the  owner  of  which  has  for 
many  years  permitted  all  persons  to  go  into  and  round  it;  it  would 
be  strange  if  he  could  afterwards  treat  all  persons  entering  it, 
except  the  inhabitants,  as  trespassers."  The  present  case  is  one  of 
a  harrow  court  with  three  cottages  on  one  side  and  three  tenements 
and  a  plumber's  shop  on  the  other.  It  opened  into  a  narrow  alley 
formerly  9  feet  wide,  but  which  has  now  been  widened  to  12  feet- 
There  was  a  building  over  the  entrance  at  each  end.  At  the  George 
Street  end  there  was  an  archway  under  which  foot  passengers  could 
enter.  At  the  Greenside  end  there  was  a  covered  way  through  which 
carts  could  enter  and  leave.  There  is  no  evidence  that  Golden  Square 
was  ever  used  by  a  single  person  other  than  as  an  approach  to  houses 
in  the  square  or  to  premises  which  had  their  back  entrances  opening 
on  the  square.     The  whole  of  the  evidence  adduced  is  that  of  persons 
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^^^^        using  Golden  Square  as  a  means  of  access  to  the  cottages  and  the 
Attoraey-  business  premises  having  their  back  entrances  in  the  square.     Not  a 

Lfl°d  PwlLrtv  ^^^^^^  person  was  called  to  prove  that  any  member  of  the  public  used 
InvMtmaat  ^^^  square  as  distinct  from  persons  going  there  on  business.  Even 
^«*>I^*«d«''  if  it  were  a  fact  that  any  cottager  in  Golden  Court  was  in  the  habit 
Gorporfttion  and  ^  passing  through  Golden  Square  he  might  possibly,  no  doubt,  obtain 
Others.  a  private  right  of  way  appurtenant  to  his  cottage,  but  there  is  no 

evidence  from  which  I  can  infer  that  the  square  was  used  by  the 
public.  Another  matter  to  which  I  attach  particular  importance  is 
that  Golden  Square  was  never  repaired  or  paved  by  the  local  authorit}-. 
There  is  a  distinction  in  this  respect  between  Pensioners'  Alley  and 
Golden  Square.  Pensioners'  Alley  was  originally  paved  with  cobbles 
and  subsequently  with  wood  pavement,  but  Golden  Square  has  ne^^er 
been  cleaned  or  paved  by  the  local  authority.  It  is  not  shown  that 
it  has  ever  been  lighted  by  the  local  authority.  In  other  words,  it 
is  not  shown  that  any  public  money  has  ever  been  spent  on  it.  In  the 
cases  in  which  a  cul-de-sac  has  been  held  to  be  a  highway  great  im- 
portance has  been  attached  to  paving,  cleansing,  and  lighting.  In 
Baieman  v.  Bluck  the  court  had  been  paved,  cleansed,  and  lighted  by 
the  parishioners.  In  Vernon  v.  St,  James,  Westminster y  Vestry  (1880) 
16  Ch.  D.  449,  at  p.  454;  49  L.  J.  Ch.  130;  50  L.  J.  Ch.  81, 
Malins  V.C.  said :  "  It  (1.^.,  the  court)  has  certainly  been 
lighted,  cleansed,  and  paved  by  the  parish  for  the  last  70 
or  80  years,  if  not  more,  and  latterly  has  been  in  every 
respect  treated  by  the  parish  authorities  as  one  oi  the  public 
places  under  their  control."  The  evidence  in  the  present  case 
is  exactly  the  other  way.  In  no  single  respect  has  this  square  ever 
been  treated  by  the  public  authority  as  under  their  control.  In  a 
later  case  of  Bourke  v.  Davis  (1889)  44  Ch.  D.  no,  Kay  J.  (at  p.  122) 
said :  "  But  it  is  argued  that  a  cul-de-sac  may  be  a  highway.  That  is 
so  in  a  street  in  a  town  in  which  houses  open  and  which  is  repaired, 
sewered,  and  lighted  by  the  public  authority  at  the  expense  of  the 
public."  Those  circumstances  are  of  very  considerable  weight  in  con- 
sidering what  is  the  true  inference  to  be  drawn  in  the  present  case. 
It  also  appears  that  when  the  corporation  of  Richmond  were  pro- 
ceeding to  acquire  statutory  powers  to  widen  George  Street  they 
scheduled  Golden  Square  and  obtained  power  to  acquire  it,  and  it 
had  been  dealt  with  by  the  corporation  on  the  footing  that  no  public 
right  of  way  existed  over  it.  It  further  appears  that  they  bought 
up  the  private  rights  of  way  over  Golden  Square  and  conveyed  them 
to  Gosling  and  Sons.  It  is  true  that  no  bar  was  put  up  to  separate 
Golden  Square  from  Pensioners'  Alley,  but,  having  regard  to  the  ver>' 
narrow  passage,  it  may  well  be  that  such  a  bar  would  not  only  be  of 
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no  use,  but  a  great  obstruction  to  the  carts  going  to  the  plumber's 
shopi    But  be  that  as  it  may,  I  am  clearly  of  opinion  that  the  absence  Attomey- 
of  a  bar  does  not  compel  me,  as  a  matter  of  law,  to  hold  that  there  ?*°?*^iS"^  ^^ 
has  been  a  dedication  to  the  public.     In  Woody er  v.  Hadden  (18 13)  lavestment^^ 
5  Taunt.  125,  where  the  litigation  was  as  to  John  Street,  Shoreditch,  Trost,  limited ». 
there  was  no  bar.     There  a  house  had  been  built  on  a  street  24  feet  cJmation  and 
wide,  and    the    street    had    been    paved    at    the    private    expenise  Others, 
of  the  inhabitants  and   lighted   and   cleansed   by   the  parish.     The 
juT}'  found  that  there  was  no  dedication  of  the  street  to  the  public. 
On  a  motion  for  a  new  trial  it  was  insisted  that  there  was  no  bar,  and 
Rtxw  Lloyd  (1808)  i  Camp.  260,  was  cited,  but  Mansfield  C.J.  and 
Gibbs  J.  obser\^ed  that  that  was  the  case  of  a  thoroughfare.     Ulti- 
mately the  rule  nisi  for  a  new  trial  was  discharged.     Lord  Mansfield 
(at  p.  141)  said : "  There  must  be  a  way  to  these  houses,  and  the  carts 
and  carriages  which  went  there  went  only  to  these  houses,  and  could 
go  nowhere  else,  because  of  the  wall  at  the  end."     Then,  referring  to 
the  observations  of  Lord  Kenyon,  he  said :  "  Lord  Kenyon  and  my 
brother  Chambre  say  this  would  be  a  snare  to  trespassers.     I  think 
not.    While  it  was  open  without  any  notice  affixed  not  to  come  there, 
I  think  its  being  open  and  inviting  persons  would  support  a  plea  of 
licence."     In  my  judgment  the  true  inference  to  be  drawn  from  all 
the  facts  of  the  case,  after  giving  full  weight  to  the  fact  that  there  was 
no  bar,  is  that  Golden  Square  is  not,  and  never  has  been,  a  public 
highway;  that  it  has  always  been  a  private  square;    and  that    the 
persons  living  in  the  square  may  have  private  rights  of  way  to  their 
houses  for  themselves  and  for  all  persons  coming  to  them  by  their 
express  licence.     For  these  reasons  the  plaintiffs'  action  wholly  fails, 
and  must  be  dismissed,  with  costs. 

Solicitor  for  the  plaintiffs — H.  Coulson. 

Solicitors  for  the  defendant  Corporation — Field,  Emery,  Roscoe,  and 
Medley  for  F.  B.  Senior,  Richmond. 

Solicitors  for  defendants  Gosling  and  Sons — TroUope  and  VVinckworth 
for  Smith  and  Burrell,  Richmond. 
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Supreme  Court  of  3uMcature* 

iOO*>  COURT   OP  APPEAL. 

Mat.  4.  7,  8  LONDON  AND  NORTH-WESTERN  RAILWAY  v.  WESTMINSTER 

CITY  COUNCIL. 

Sanltapy  oonvenlenoes— Public  oonvenlenoes— Metpopolte— Constrae- 
tlon  of  oonvenlenoe  under  stpeetr-Coloupable  use  of  statutopy 
powers  —  Subway  —  Trespass  —  Mandatory  Injunction  —  Public 
Health  (London)  Act,  1891  <64k  ds  55  Vict,  c  76X  s.  44>. 

In  constrtuting  a  sanitary  convenience  under  t/ie  powers  conferred 
by  the  Public  Health  {London)  Act^  1891,  s,  44,  the  sanitary 
authority  may  make  reasonable  and  proper  approaches  under  the 
roadway  for  the  purposes  of  entry  and  exit,  but  may  not  make 
approaches  of  a  size  and  character  not  required  for  these  purposes, 
but  intended  to  make  the  approcu:hes  available  as  a  subway  for  the 
use  of  foot  passengers  in  crossing  the  street ;  and  a  mandatory 
injunction  will  be  granted  to  remove  so  much  of  the  works  as  are  in 
excess  of  the  authority's  statutory  powers  at  the  suit  of  a  person 
whose  land  they  have  used  for  the  purpose. 

Decision  of  Joyce  J.,  reported  1902,  i  Ch.  269;  71  L.  J.  Ch.  34, 
reversed. 

Per  Vaughan  Williams  LJ.  The  meaning  of  subsection  2  0/ 
section  44  of  the  Public  Health  (London)  Act,  1891,  is  that,  if  the 
sanitary  authority  use  the  subsoil  of  the  road  for  the  purposes 
specified,  then  ipso  facto  t?u  subsoil  vests  in  them. 

Appeal  by  the  plaintiffs  from  a  decision  of  Joyce  J.  (reported, 
1902,  I  Ch.  269;  71  L.  J.  Ch.  34). 

The  plaintiffs  were  the  owners  of  certain  freehold  messuages  at 
the  comer  of  Parliament  Street  and  Bridge  Street,  in  the  parish  of 
St.  Margaret's,  Westminster,  which  were  conveyed  to  them  in  1886. 
At  this  date  the  pavement  in  front  of  the  Parliament  Street  premises 
was  12  feet  wide.  In  1899,  when  Parliament  Street  was  widened  by 
the  then  local  authority,  the  width  of  this  pavement  was  increased 
to  21  feet  The  plaintiffs  had  vaults  under  this  pavement,  extending 
out  into  the  roadway,  and  for  the  purposes  of  this  appeal  the  plaintiffs' 
title  to  the  subsoil  up  to  the  middle  of  the  street,  as  it  existed  at  the 
date  of  their  conveyance,  was  not  contested. 

Some  years  back  the  then  local  authority  were  desirous  of  making 
a  sanitary  convenience  in  the  neighbourhood  of  Westminster  Abbey. 
There  was  a  difficulty  in  obtaining  some  necessary  consents,  and  they 
conceived  the  idea  of  providing  the  convenience  at  a  point  more  to 
the  north,  in  connection  with  a  subway  or  scheme  of  subways  under 
Parliament  Street,  which  subway  or  subways  they  hoped  to  get  some 
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public  authority  to  construct.     Failing  in  this,  the  defendants  ulti-        ^^^^ 
mately,  in  November,  1900,  proceeded  on  their  own  account  to  con- Londan  and 
struct  under  the  middle   of   Parliament   Street   certain   public   con- ^^f^"^***"^ 
veniences  with  approaches  thereto  by  means  of  subways  from  either  Westmuiftor 
side  of  the  street,  the  entrance  to  these  subways  being  by  means  of  City  OonuriL 
staircases  placed  at  or  near  the  edge  of  the  pavement.     One  of  these 
staircases    was    placed    opposite    to    the    doorway  of  the  plaintiffs* 
premises.     It  extended  to  a  distance  of  33  feet  along  the  footway,  and 
was  fenced  off  from  it  and  from  the  roadway  by  an  iron  railing.     It 
was  constructed  chiefly  in  the  roadway,  but  to  the  extent  of  2  feet 
9  inches  it  encroached  upon  the  footway  as  it  existed  after  the  widen- 
ing of  the  street.     The  wall  of  the  staircase  nearest  to  the  plaintiffs' 
premises  was  built  up  close  to  the  wall  of  the  plaintiffs'  vault. 

The  subway  was  8  feet  in  height  and  10  feet  in  width  throughout 
its  entire  length,  and  the  conveniences  were  so  constructed  that  the 
inside  of  the  conveniences  was  not  visible  from  the  subway. 

A  portion  of  the  plaintiffs'  subsoil  under  the  footway,  and  a  portion 
of  the  plaintiffs*  subsoil  under  the  road,  had  been  used  by  the  defen- 
dants in  these  operations. 

The  plaintiffs  objected  to  the  works  so  constructed  by  the  defen- 
dants, alleging  that  the  defendants  had  no  power  under  the  Public 
Health  (London)  Act,  1 891,  to  construct  a  subway;  and  that  inasmuch 
as  the  subsoil  of  the  road  was  vested  in  the  plaintiffs  ad  medium 
flum  via,  the  making  of  the  subway  constituted  a  trespass  upon  their 
property ;  and  that  even  if  for  the  purpose  of  making  the  conveniences 
the  subsoil  of  the  roadway  was  vested  in  the  defendants,  and  not  in 
the  plaintiffs,  the  subsoil  of  the  footway  was  not  so  vested,  and  that 
to  the  extent  to  which  the  staircase  was  constructed  in  the  footway  it 
constituted  a  trespass ;  and,  further,  that  the  erection  of  a  portion  of 
the  staircase  over  the  wall  of  the  plaintiffs'  vaults  constituted  a  trespass. 

The  plaintiffs  also  alleged  that  by  erecting  the  staircase  and  railing 
opposite  to  the  entrance  to  their  premises  the  defendants  had  obstructed 
the  highway  to  the  particular  damage  of  the  plaintiffs  by  obstructing 
and  interfering  with  the  access  of  the  plaintiffs  from  their  premises 
to  the  highway.  The  plaintifiFs  claimed  an  injunction  to  restrain  the 
defendants  from  continuing  to  trespass  by  permitting  the  subway, 
staucase,  and  railings  to  remain  upon  the  plaintiffs'  land,  and,  alter- 
natively, an  injunction  to  restrain  the  continued  obstruction  of  the 
highway. 

The  defendants  pleaded  that  they  had  acted  under  the  powers  con- 
ferred by  the  Public  Health  (Londwi)  Act,  1891  (54  &  55  Vict.,  c.  76), 
the  material  provisions  of  which  are  as  follows . — 

Section  44  (i).  Every  sanitary  authority  may  provide  and  maintain  public  lavatories 
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and  ashpits  and  public  sanitary  conveniences  other  than  privies,  in  situations  where 
they  deem  the  same  to  be  required,  and  may  supply  such  lavatories  and  sanitary  con- 
veniences with  water,  and  may  defray  the  expense  of  providing  such  lavatories,  ash- 
pits, and  sanitary  conveniences,  and  of  any  damage  occasioned  to  any  person  by  tlte 
erection  or  construction  thereof,  and  the  expense  of  keeping  the  same  in  good  order,, 
as  if  they  were  expenses  of  sewerage. 

(2)  For  the  purpose  of  such  provision  the  subsoil  of  any  road,  exclusive  of  the  foot- 
way adjoining  any  building  or  the  curtilage  of  a  building,  shall  be  vested  in  the 
sanitary  authority. 

Section  141.  In  this  Act^  unless  the  context  otherwise  requires  .... 

The  expression  "street"  includes  any  highway,  and  any  public  bridge,  and  any 
ruad,  lane,  footway,  square,  court,  alley,  or  passage,  whether  a  thorough&re  or  not, 
and  whether  or  not  there  are  houses  in  such  street. 

♦  ♦#♦♦♦ 

The  expressions  "building"  and  "house"  respectively  include  the  curtilage  of  a 
building  or  house,  and  Include  a  building  or  house  wholly  or  partly  erected  under 
statutory  authority. 

The  expression  "sanitary  convenience"  includes  urinals,  water  closets,  earth 
closets,  privies,  and  any  similar  conveniences. 

At  the  time  of  the  trial  (reported,  1902,  i  Ch.  269  ;  71  L.  J.  Ch.  34), 
the  works  were  nearly  completed. 

Joyce  J.  held  that  the  primary  object  of  the  defendants  was  to 
provide  and  maintain  the  public  sanitary  conveniences,  and  that  they 
had  acted  within  the  statutor}-  powers  conferred  on  them  by  the  Public 
Health  (London)  Act,  1891,  s.  44,  except  so  far  as  they  had  taken  a 
portion  of  the  plaintiffs'  subsoil  under  the  footway.  His  Lordship 
therefore  granted  an  injunction  as  to  this  portion  alone,  but,  consider- 
ing that  the  plaintiffs  had  failed  in  substance  as  to  the  rest  of  their 
case,  made  no  order  as  to  costs. 

The  plaintiffs  appealed. 

On  the  appeal  the  Court  of  Appeal,  as  the  result  of  the  evidence, 
came  to  the  conclusion  that  in  making  the  approaches  as  they  did 
the  object  of  the  defendants  was  to  provide  a  convenient  subway  to 
enable  foot-passengers  to  cross  the  street,  and  not  merely  to  provide 
a  means  of  entry  to  and  exit  from  the  conveniences.  In  connection 
with  this  view  of  the  evidence  Vaughan  Williams  L.J.  and  Stirling  L.J. 
referred  to  the  following  minutes  and  letters  in  the  course  of  their 
judgments.  A  minute  of  July  27,  1898:  "Parliament  Street  and 
Parliament  Square  subway  and  convenience.  The  surveyor  has  sub- 
mitted a  plan  showing  a  proposal  for  the  formation  of  a  subway  to 
facilitate  vehicular  traffic  and  to  provide  a  safe  crossing  for  foot 
passengers  under  Parliament  Street  and  Parliament  Square  in  con- 
nection with  the  widening  of  the  first-named  thoroughfare  and  cm- 
bracing  in  the  scheme    a    project    for    the  construction  of  a  large 
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convenience.  The  committee  recommend  that  the  vestry-  give  their  i^Q^  > 
approval  in  principle  to  the  proposition  and  that  the  scheme  be  sub-  London  and 
mitted  to  the  First  Conmiissioner  for  Works  for  his  consideration  with  North- Western 
an  intimation  that  the  vestry  would  undertake  the  construction  and  Westmmster 
maintenance  of  the  convenience."  A  further  minute  of  January  11,  Oity  Oonndl. 
1899 '  "  ^^  reference  to  the  proposal  for  the  construction  of  a  con- 
venience and  subways  at  the  south  end  of  Parliament  Street  and  to 
the  representations  made  in  the  matter  to  the  First  Commissioner  for 
Works  by  direction  of  the  vestry  on  June  27  last  it  has  now  been 
reported  by  the  surveyor  that  the  department  does  not  intend  to  take 
any  steps  to  provide  the  suggested  subways  and  has  expressed  the 
opinion  that  the  construction  of  the  convenience  should  not  be  com- 
menced till  after  the  coming  session  of  Parliament"  A  further 
minute  of  December  6,  1900;  "We  have  received  a  letter  from  the 
London  and  North-Westem  Railway  Company  objecting  to  the  con- 
struction of  a  sanitary  convenience  opposite  No.  35,  Parliament  Street. 
Inasmuch  as  the  work  involves  not  merely  the  construction  of  a  sub- 
way but  part  of  a  system  of  subways  we  do  not  deem  it  necessary  to 
stop  its  progress."  A  letter  of  September  20,  1900,  written  by  Mr. 
Wheeler,  the  defendants'  surveyor,  to  Mr.  Whitelaw,  the  plaintiflFs' 
agent,  as  follows :  "  I  am  constructing  on  behalf  of  the  Westminster 
Vestry  and  in  accordance  with  their  directions  a  subway  from  one 
side  of  Parliament  Street  opposite  your  offices  to  the  western  side 
which  is  approached  by  staircases  on  footpath.  Unfortunately  this 
will  necessitate  the  acquiring  by  lease  or  purchase  a  portion  of  your 
vault,  I  should  therefore  feel  obliged  if  you  would  inform  me  what 
your  company  would  require  for  assisting  in  giving  a  great  convenience 
to  the  public  at  so  dangerous  a  crossing  and  enclose  a  plan  " ;  and 
another  letter  of  December  4,  1900,  written  to  the  then  solicitor  of 
the  plaintiffs  as  follows:  "Your  letter  of  the  19th  ult.  on  the  subject 
of  the  works  in  progress  at  the  south  end  of  Parliament  Street  was 
laid  before  the  Works  Sewers  and  Highways  Committee  of  the  City 
Council  at  their  last  meeting,  when  I  was  directed  to  explain  that 
the  intention  is  the  construction  of  a  subway  to  facilitate  pedestrians 
crossing  from  one  side  to  the  other  of  a  thoroughfare  of  great  width 
and  very  considerable  traffic,  an  object  with  which  the  committee  con- 
sider your  company  will  be  in  the  fullest  accord.  The  formation  of 
an  entrance  at  the  position  in  question  is  necessarily  obligatory  to 
give  proper  effect  to  the  scheme.  Admission  to  the  conveniences, 
which  will  be  accessible  from  the  subway,  could  otherwise  have  been 
proivided  from  refuges  above  them.  I  may  add  for  your  information 
that  the  plan  and  project  generally  received  the  approval  of  Hei 
Majesty's  Office  of  Works." 
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^^^^^  Mr.  Wheeler,  the  surveyor,  who  was  called  as  a  witness  by  the 

Londcmand  defendants,  admitted  in  cross-examination  that  imder  ordinary  con- 
HOTtiHWwtera  ditions,  to  make  the  approaches  to  a  convenience  more  than  six  feet 
Weetminater  wide  would  be  a  waste  of  space  and  a  waste  of  money.  Another 
City  Goandl.  witness,  Mr.  C.  S.  Smith,  the  chainnan  of  the  committee,  also  admitted 
that  the  approach  was  a  subway  as  well  as  an  approach. 

^  Younger,  K,C,,  M.  Shearman,  K.C,  and  Eustace  Hills  for  the 
appellants.  Under  section  44  of  the  Public  Health  (London)  Act, 
1 89 1,  the  defendants,  as  the  sanitary  authority,  have  power  to  provide 
sanitary  conveniences  other  than  privies  in  situations  where  they  deem 
the  same  to  be  required ;  and  under  subsection  (2)  for  this  purpose 
the  subsoil  of  any  road  exclusive  of  the  footway  adjoining  any  build- 
ing, or  the  curtilage  of  a  building,  is  vested  in  them.  Under  the  inter- 
pretation section,  section  141,  "street"  includes  "any  highway,  and 
any  public  bridge,  and  any  road,  lane,  footway,  square,  court,  alley,  or 
passage,  whether  a  thoroughfare  or  not,  and  whether  or  not  there  are 
houses  in  such  street  " ;  "  building  "  and  house  "  respectively  include 
"  the  curtilage  of  a  building  or  house,  and  include  a  building  or  house 
wholly  or  partly  erected  under  statutory  authority " ;  and  "  sanitary 
convenience"  includes  "urinals,  water-closets,  earth-closets,  privies, 
and  any  similar  conveniences." 

The  defendants  have  no  power  to  take  the  subsoil  of  the  roadway 
except  for  the  purpose  of  the  convenience.  The  approaches  are  not, 
as  they  say,  merely  part  of  the  convenience.  The  defendants  have 
^  encroached  on  the  company^s  land  without  authority,  for  although 
they  were  justified  in  making  a  sanitary  convenience  they  have  no 
power  to  make  a  subway.  They  expressed  their  intention  of  making 
a  subway  at  this  point,  and  made  the  entrance  much  wider  than  was 
required  for  the  purposes  of  the  convenience  only.  This  was  not 
authorised  by  the  Public  Health  (London)  Act,  1891,  s.  44.  Having 
come  upon  the  propert}'  for  an  unauthorised  purpose,  they  are  tres- 
passers ab  initio:  Harrison  v.  Rutland  (Duke)^  1893,  i  Q.  B.  142; 
62  L.  J.  Q.  B.  117;  Hickman  v.  Maisey,  1900,  i  Q.  B.  752 ;  69  L.  J. 
Q.  B.  511 ;  Six  Carpenters*  Case  (1610)  8  Co.  Rep.  146a;  i  Sm.  L.  C. 
(nth  ed.)  132.  They  should  therefore  be  restrained  by  the  Court 
Under  the  Act  the  defendants  have  a  right  to  make  a  sanitary  con- 
venience with  an  entrance  to  it,  but  not  a  long  approach  from  the 
plaintiffs'  side  of  the  street.  It  is  clear  that  their  principal  object  was 
to  make  a  subway.  [Stirling  L.J.  referred  to  Stockton  and  Darlington 
Railway  Co.  v.  Brown  (i860)  9  H.  L.  C.  246.  Cozens-Hardy  L.J. 
referred  to  DoJd  v.  Salisbury  and  Yeovil  Railway  Co,  (1859) 
I  GifF.  158.] 
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Hughes y  K.C.y  and  Dighton  Pollock  for  the  respondents.     It  is  not        ^SO^ 

disputed  that  this  convenience  is  in  a  suitable  and  convenient  spot  London  and 
There  has  been  no  excess  of  authority,  for  anything  incident  to  this  NOTth-Weatem 
purpose  of  the  Act  is  authorised  by  it.     The  entrance  and  exit  is  just  WeBtmioster 
"^is  much  within  the  discretion  of  the  local  authority  as  is  the  situation  City  OounciL 
itself.    It  is  not  necessary  to  take  the  shortest  entrance ;  and  if  that 
from  the  footway  is  the  most  convenient,  it  is  the  one  which  the 
authority  ought  to  select.     Assuming  that  the  width  of  the  approach 
is  only  such  as  is  properly  required  for  the  purposes  of  the  con- 
venience, it  is  perfectly  immaterial  that  the  approach  serves  another 
purpose.     It  is  not  like  adding  to  the  burthen  of  an  easement,  which 
the  servient  owner   may   justly    complain    of.     We  rely  on  London, 
Brighton,  and  South  Coast  Railway  v.  Truman  (1885)  11  App.  Cas. 
AS  •  55  L.  J.  Ch.  354 ;  Wilkinson  v.  Hull,  dfc,  Railway  and  Dock  Co. 
(1882)  20  Ch.  D.  323;  51  L.  J.  Ch.  788;  and  Lewis  v.  Weston-super- 
Mare  Local  Board  (1888)  40  Ch.  D.  55 ;  58  L.  J.  Ch.  39. 

Then  as  to  the  excess.  The  extra  four  feet  which  are  not  required 
cannot  affect  the  title  to  the  six  feet  which  are  required,  and  a  trespass 
of  this  kind  is  the'  proper  subject  of  damages  rather  than  of  a  man- 
datory injunction. 

Younger,  K,C,,  in  reply.  Where  a  statute  authorises  a  public  body 
to  take  property  without  making  compensation — which  is  the  case  here 
—it  is  of  the  utmost  importance  that  they  should  be  restrained  from 
exceeding  their  statutory  authority :  Tunbridge  Wells  Corporation  v. 
Baird,  1896,  A.  C.  434;  65  L.  J.  Q.  B.  451.  Goodson  v.  Richardson 
(1874)  L.  R.  9  Ch.  221;  43  L.  J.  Ch.  790,  shows  that  an  injunction 
should  be  granted. 

Vaughan  Williams  L.J.  As  far  as  the  objects  of  the  vestry,  who 
were  the  predecessors  of  the  council  of  the  City  of  Westminster,  and 
the  objects  of  the  council  are  concerned,  I  have  a  good  deal  of  sym- 
pathy with  them,  and  I  cannot  doubt  myself  but  that  they  acted  in 
good  faith  in  this  sense — that  their  desire  was  a  desire  to  do  that 
which  might  be  best  for  the  public;  and  of  their  good  faith  in  that 
sense,  I  have  not  the  slightest  doubt.  Moreover,  I  think  they  rather 
drifted  into  the  position  they  ultimately  took  up  than  took  that  positicMi 
up  deliberately.  [His  Lordship  reviewed  the  facts  of  the  case  and 
referred  to  the  minutes  of  July  27,  1898,  and  January-  11,  1899,  and 
continued : — ']  That,  to  my  mind,  shows  very  plainly  how  this  matter 
was  initiated — how  at  first  the  vestry  had  no  notion  of  making  the 
subway  themselves,  and  no  notion  of  doing  anything  more  than  avail- 
ing themselves  of  the  subway,  when  it  should  come  to  be  made,  as  a 
place  into  which  the  exit  from  the  ccmveniences  should  be  made,  and 
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from  which  the  entrance  should  be  made.  In  the  state  of  things 
which  had  come  about,  it  seems  to  me  quite  clear  that  eventually 
the  council  determined  that  they  would  make  the  subway  themselves, 
from  which  the  entrance  was  to  be  to  the  conveniences,  and  into  which 
the  exit  was  to  be. 

Now,  for  the  moment,  I  will  not  say  any  more  about  the  evidence, 
which,  to  my  mind,  shows  conclusively  that  that  was  the  truth,  but 
I  will  deal  for  a  moment  with  what  the  powers  of  the  authority  were 
under  the  Public  Health  (London)  Act,  1891,  and  in  particular  sec- 
tion 44.  My  view  of  that  section  is,  first,  that  I  do  not  think  that 
subsection  2  really  intends  that  there  should  be  vested  in  the  sanitary 
authorit)'  immediately  so  much  of  the  subsoil  as  could  possibly  be 
used  for  the  purposes  mentioned,  but  I  think  that  what  that  section 
seems  to  point  at  is,  that  if  the  sanitary  authority  in  fact  do  use  the 
subsoil  for  this  purpose,  then  ipso  facto  the  subsoil  shall  vest  in  the 
sanitary  authority.  I  mention  that  because,  if  that  is  the  right  view, 
it  seems  to  me  to  negative  altogether  the  idea  that  the  sanitary  authority- 
are  to  acquire  the  land  and  pay  for  it,  or  pay  compensation  for  it,  in 
any  shape  whatsoever.  I  do  not  think,  if  that  is  the  right  view,  that  it 
could  be  that  the  words  "  may  defray  the  expense  ...  of  any  damage 
occasioned  to  any  person  by  the  erection  or  construction  therecrf" 
could  possibly  cover  the  money  payment  in  respect  of  the  vesting  of 
the  land  taken  in  the  sanitary  authority.  That  is  of  some  importance, 
although,  in  the  view  that  I  take  of  this  case,  it  is  not  essential  that 
I  should  determine  the  matter  now ;  but  I  think  it  right  to  mention 
that  this  view  which  I  have  taken  of  the  construction  of  this  section 
might  be  of  importance  if  one  had  to  decide  whether  or  not  the  sani- 
tary authority  were  intended  to  be  the  judges  of  what  land  should  be 
taken,  and  how  much  of  it,  because,  when  the  House  of  Lords  had 
to  deal  with  a  similar  question  in  Stockton  and  Darlington  Railway 
V.  Brown  (i860)  9  H.  L.  C.  246,  I  find  in  the  speech  of  Lord  Cran- 
worth  these  words :  "  Some  general  propositions  admit  of  no  doubt. 
In  the  first  place,  I  think  it  clear  that  when  the  Legislature  authorises 
railway  directors  to  take,  for  the  purposes  of  their  imdertaking,  any 
lands  specially  described  in  their  Act,  it  constitutes  them  the  sole 
judges  as  to  whether  they  will  or  will  not  take  those  lands,  provided 
only  that  they  take  them  bond  fide  with  the  object  of  using  them  for 
the  purposes  authorised  by  the  Legislature,  and  not  for  any  sinister 
or  collateral  purpose.  This  is  the  construction  to  be  put  on  all  such 
legislative  powers,  whether  the  language  of  the  Act  is  that  the  company 
may  take  so  much  of  the  lands  as  is  necessary  for  the  undertaking, 
or  so  much  as  is  required  or  is  expedient  to  be  taken,  or  simply  (as 
in  this  case)  that  the  company  may  take  lands  for  the  purposes  of 
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the  undertaking.     In  such  cases  the  Legislature,  having  provided  what 

it  considers  sufficient  means  for  securing  adequate  compensation  to  London  and 

the  owners  of  the  land,  leaves  it  to  those  interested  in  the  undertaking  pl^JJ^^*^ 

to  say  to  what  extent  it  will  be  useful  to  them  to  exercise  their  statutable  Westrnmstor 

powers."     I  am  not  quite  sure  myself — assuming  it  to  be  an  essential  City  Oonnei]. 

part  of  Lord  Cranworth*s  definition  as  to  the  occasions  on  which  the 

company,  or  others,  taking  the  land  have  jurisdiction  to  say  to  what 

extent  they  will  take  the  land,  that  the  land  so  taken  shall  be  taken 

under  the  condition  that  there  is  secured  to  the  landowner  adequate 

compensation  for  the  taking  of  the  land — that  this  is  a  rase  in  which 

one  could  say  that  that  was  true,  because,  for  reasons  that  I  have 

already  given,  I  have  great  doubts  whether  the  words  in  section  44 

as  to  damage  do  secure  adequate  compensation  to  the  landowner.     But 

I  do  not  propose  to  decide  that  question  or  enter  into  it,  because,  in 

my  judgment,  it  is  not  necessary  in  this  case  to  do  so.     I  say  that  it 

is  not  necessary  in  this  case  to  do  so,  because,  in  my  judgment,  in 

the  present  case  it  is  not  true  to  say  that  the  corp)oration  have  taken 

this  land,  which  they  have  taken,  with  the  object  of  using  it  for  the 

purposes  authorised  by  the  Legislature.     If  the  judgment  of  Lord 

Campbell,  who  delivered  the  first  judgment,  is  looked  at,  as  well  as 

this  judgment  of  Lord  Cran worth's  to  which  I  have  been  referring, 

both  of  them  affirm  in  the  clearest  possible  manner  that  if  a  company 

or  other  authority  purporting  to  acquire  the  land  under  the  powers 

of  the  Act  of  Parliament  is  not  acquiring  it  for  the  purposes  mentioned, 

but  is  acquiring  it  for  other  and  different  purposes,  then  the  duty  of 

the  Court  would  be  to  restrain  that  authority.     Lord  Campbell's  words 

are :  "If  it  had  been  proved  that  the  company  was  acting  mala  fidCj 

and  try'ing  under  the  powers  of  the  Act  of  Parliament  to  get  possession 

of  lands  of  Brown,  which  were  to  be  applied  to  other  and  different 

purposes,  I  think  the  Court  would  have  been  justified  in  interfering 

by  injunction  " ;  and  Lord  Cranworth  says  precisely  the  same  thing. 

Now  I  want  to  say  one  word  about  mala  fides.  Lord  Campbell  uses 
the  words  "  mala  fide"  Mr.  Justice  Joyce  said  that  he  could  not  find 
on  the  evidence  here  that  the  coimcil  or  the  vestry,  or  either  of  them, 
acted  otherwise  than  bona  fide.  I  think  that  when  Lord  Campbell 
says  "  was  acting  mala  fide,  and  trying  under  the  powers  of  the  Act  of 
Parliament  to  get  possession  of  lands  .  .  .  which  were  to  be  applied 
to  other  and  different  purposes  "  than  those  authorised  by  the  Act  of 
Parliament,  he  meant  merely  to  explain  there  what  would  be  mala  fides. 
You  are  acting  mala  fide  if  you  are  seeking  to  acquire  and  acquiring 
lands  for  a  purpose  not  authorised  by  the  Act  of  Parliament,  and  in 
such  a  case  it  is  right  to  restrain  persons  who  are  misapplying  the 
powers  of  an  Act  of  Parliament 
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Now,  as  I  have  already  said,  my  view  is  that  the  defendants  here,, 
and  their  predecessors,  did  acquire  these  lands  for  purposes  not  jus- 
tified by  the  Act  of  Parliament  It  really  was  hardly  denied  during  the 
argument  but  that  in  truth  and  in  fact  the  defendants  did  construct 
this  approach,  as  it  has  been  called,  of  dimensions  which  were  wider 
than  would  be  required  for  the  approach  to  a  sanitary  convenience^ 
and  which  were  suitable  for  a  subway.  It  also  really  was  hardly 
denied  but  that  in  so  doing  they  did  it  for  the  very  purpose  that  this 
subway  might  be  used  as  a  highway.  They  have  no  Parliamentary 
authority  to  acquire  land  for  the  purpose  of  making  a  subway,  and 
under  those  circumstances  it  seems  to  me  that  they  ought  to  be  re- 
strained.  I  have  said  that  in  argument  it  was  hardly  denied  that  the 
facts  were  such  as  T  have  stated,  but  really  it  could  not  be  denied 
in  the  face  of  two  such  letters  as  the  letters  of  September  20,  1900^ 
and  December  4,  1900.  [His  Lordship  read  the  letters,  and  con- 
tinued : — ]  Now,  in  the  face  of  those  letters  it  is  not  to  be  wondered 
at  that  there  was  considerable  hesitation  in  arguing  at  all  but  that 
the  object  and  purpose  which  the  council  of  Westminster  had  in  view 
here  was  the  construction  of  a  subway.  We  heard  an  argument  about 
whether  the  Act  of  Parliament  authorised  or  justified  the  taking  of 
the  subsoil  for  the  purpose  of  making  approaches  to  the  sanitary 
convenience — I  shall  say  one  word  about  that  in  a  moment — but  let 
me  assume  to  the  full  that  the  Act  of  Parliament  does  justify  that 
It  only  justifies  such  a  course  in  a  case  where  the  making  of  the 
approach  where  it  is  made  is  really  necessitated  by  the  conditions  of 
access  to  and  egress  from  the  convenience.  But  how  can  that  be 
said  to  be  so  here  when  this  very  letter  tells  us  that  admission  to  the 
conveniences  which  will  be  accessible  from  the  subway  could  otherwise 
have  been  provided  from  the  refuges  above  ?  It  ceases  (if  that  passage 
is  true)  to  be  true  that  these  subways  have  in  fact  been  constructed  as 
approaches  to  the  sanitary  conveniences.  It  is  merely  that,  these 
subways  having  been  built  by  the  Westminster  Council,  it  is  supposed 
by  the  Westminster  Council  that  it  will  be  a  convenient  thing  that  there 
should  be  placed  sanitary  conveniences,  the  access  to  and  egress  from 
which  shall  be  in  a  subway  which  is  being  constructed  by  the  counciL 
With  regard  to  the  approaches,  I  agree  with  a  great  deal  that  counsel 
for  the  respondents  said.  I  think  that  where  you  are  to  have  under- 
ground conveniences  you  must  have  approaches  other  than  mere 
access  (entrance  to)  and  egress  (exit  from)  them,  because  in  the  nature 
of  things  you  must  have  some  stairs  or  some  slope,  which  will  occupy 
considerable  lateral  space,  leading  you  to  immediate  proximity  to  the 
situation  of  the  conveniences,  and  therefore  I  think  that  you  must 
have  an  approach,  and  I  think  probably  that  if  the  council  or  other 
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sanitary*  authority  had  really  fixed  upon  a  particular  passage  as  afford-        ^^^Q** 
ing  a  proper  approach  for  the  conveniences  as  such,  it  might  not  have  London  and 
been  right  for  us  to  review  their  discretion  in  that  respect     But  no  North-Western 
such  question  arises  in  the  present  case  if  you  arrive  at  the  conclusion  "Weetmrnster 
that  I  have  arrived  at,  in  fact,  which  I  cannot  put  better  than  this,  Oity  Ooondl. 
that  the  true  position  of  affairs  is  acciurately  described  in  the  letter  of 
December  4  which- 1  have  just  read. 

Under  these  ciraimstances,  I  think  that  this  appeal  ought  to  be 
allowed.  I  think  that  the  remedy  which  should  be  given  to  the  plain- 
tiffs here  should  be  wider  than  that  which  Mr.  Justice  Joyce  gave.  Now 
what  is  the  best  way  of  giving  this  remedy  ?  As  I  said  before,  one 
wishes,  in  giving  this  remedy,  to  give  it  in  such  a  manner  as  shall 
be  least  detrimental  to  the  public.  There  is  the  subway ;  there  are 
these  conveniences.  Whether  they  are  in  a  convenient  position  or 
not  it  is  not  for  me  to  say — the  sanitary  authority  will  consider  that — 
but  I  have  no  doubt  that,  apart  from  the  conveniences,  the  subway 
at  the  present  moment  is  a  considerable  convenience  to  pedestrians 
crossing  that  wide  thoroughfare.  Under  these  circumstances,  although 
I  think  that  we  ought  not  to  limit  the  injunction  to  what  has  been 
called  the  excess  of  four  feet,  yet  I  want  to  give  an  opportunity-  for  the 
defendants,  the  coimcil,  to  do  that  which  I  am  sure  they  would  wish  to 
do — that  which  is  most  for  the  benefit  of  the  public,  and  at  the  same 
time  ccHisistent  with  the  law  as  we  lay  it  down.  If  we  now  say  that 
this  is  a  case  in  which  it  may  be  right  ultimately  to  grant  an  injunc- 
tion, we  can  yet  give  to  the  Westminster  Council  an  opportunity  of 
making  or  undertaking  to  make  alterations  which  will  relieve  us  from 
the  necessity  of  granting  any  injunction  at  all.  If  we  hold  our  hand 
in  that  way,  and  give  to  the  council  liberty  to  apply  to  us — of  course 
the  other  side  must  have  liberty  to  apply  in  case  there  is  delay — it 
may  be  that  the  council  will  satisfy  us  that  they  have  either  made, 
or  are  immediately  going  to  make,  such  alterations  as  will  justify  us 
in  saying  we  shall  not  grant  an  injunction  at  all. 

I  think  that  is  all  I  have  to  say  at  present,  except  that  I  take  it 
for  granted  that  the  plaintiffs  will,  in  a  matter  of  this  sort,  facilitate 
the  work  which  the  council  have  to  do,  and  will  be  prompt  and  ready 
to  agree  to  any  alterations  which  may  reasonably  and  properly  be 
suggested  by  the  council. 

Stirling  LJ.  In  this  case  the  defendants,  the  council  of  the  City 
of  Westminster,  purporting  to  act  under  statutory  powers  conferred 
on  them  as  the  sanitary  authority  within  the  city,  have  erected  two 
subterranean  constructions  at  the  south  end  of  ParliaiAent  Street — 
one  being  a  public  sanitary  convenience,  and  the  other  a  subway. 
Both  those  erections  stand  in  part  on  the  subsoil  of  Parliament  Street 
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at  a  point  where  that  subsoil  is  vested,  or  is  admitted  to  be  vested  for 
the  purpose  of  the  present  proceeding,  in  the  plaintiffs,  who  are  the 
owners  of  a  house  in  ParJiament  Street  The  plaintiffs  allege  on 
this  appeal  that  that  subway  has  been  erected  without  any  statutory- 
power  for  the  purpose.  In  this  appeal,  whatever  may  have  been 
the  case  at  other  times,  the  erection  of  the  sanitary  convenience  is 
not  complained  of ;  but  it  is  alleged,  as  I  have  already  said,  that  the 
subway  has  been  erected  without  any  proper  authority,  and  at  the 
Bar  an  injunction  has  been  asked  against  the  defendant  council 
to  restrain  that  council  from  maintaining  or  using  the  subway.  That 
relief  is  sought  on  two  grounds :  First,  on  a  ground  which  is  thus  stated 
by  Lord  Cranworth  in  Galloway  v.  London  Corporation  (1866) 
L.  R.  I  H.  L.  134 ;  35  L.  J.  Ch.  477  :"  It  has  become  a  well-settled 
head  of  equity  that  any  company  authorised  by  the  Legislature  to  take 
compulsorily  the  land  of  another  for  a  definite  object  will,  if  attempting 
to  take  it  for  any  other  object,  be  restrained  by  an  injunction  {A  the 
Court  of  Chancer)'  from  so  doing."  That  is  one  ground.  The  other 
ground  is,  that  the  council,  having  erected  this  subway  without  any 
authority,  are  in  the  position  of  trespassers,  and  continuing  trespassers, 
on  the  soil  oi  the  plaintiffs;  and  for  that  reason,  in  accordance  with 
the  decision  of  this  Court  in  Goodson  v.  Richardson  (1874)  L.  R.  9  Ch. 
221 ;  43  L.  J.  Ch.  790,  the  plaintiffs  are  entitled  to  the  injunction 
which  is  sought.  If  the  fact  be,  as  is  alleged,  that  the  subway  has 
been  erected  without  any  statutory  authority,  it  seems  to  me  that  relief 
may  properly  be  given  on  both  these  grounds,  and  that  the  main 
question  in  the  action  really  is,  whether  or  no  this  subway  has  been 
so  improperly  erected. 

Now,  as  regards  the  statutory  authority,  the  matter  stands  thus: 
However  useful  it  may  be  that,  in  much  frequented  streets,  subways 
for  the  purpose  of  the  passage  of  passengers  should  be  made,  the 
Legislature  has  not  yet  thought  fit  to  confer  that  power  on  any  cor- 
porate body  having  authority  within  the  City  of  Westminster.  It  has 
conferred  by  section  44  of  the  Public  Health  (London)  Act,  1891, 
a  power  on  every  sanitary  authority  within  the  area  which  is  governed 
by  the  Act  to  provide  and  maintain,  amongst  other  things,  public 
sanitary  conveniences  in  situations  where  they  deem  the  same  to  be 
required,  and  has  provided  that  for  the  purpose  of  such  provision 
the  subsoil  of  any  road  shall  be  vested  in  the  sanitary  authority ;  and 
it  iis  under  this  section  of  the  Act,  and  under  this  alone,  that  tiie 
defendants,  the  council  of  Westminster,  justify  what  they  have  done. 
The  coimcil  allege  that  it  is  within  their  power  under  the  section  not 
merely  to  determine  the  situation  where  this  sanitary  convenience  is 
to  be  placed,  but  also  the  proper  and  reasonable  mode  of  providing 
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for  the  entrance  and  exit  of  the  persons  who  are  to  use  it,  and  they        i^o^ 
;  <x)ntend  that  they  are  not  limited  to  making  those  entrances  and  exits  London  and 

j  simply  by  lifts  or  by  stairs,  but  that  they  may,  if  they  see  fit,  make  NOTth-Westem 

\         pioper  approaches  to  these  conveniences  from  the  pavement  to  the  ^i^estmuster 
j  place  where  they  are  situate  in  the  roadway.     I  shall  assiune  that  Oity  Council, 

that  contention  is  well  founded,  and  then  the  question  simply  reduces 
itself  to  this:  Was  this  subway  constructed  as  an  approach  to  the 
convenience,  or  was  it  constructed  with  the  object  that  it  might  be 
made  use  of  by  the  public  for  passing  from  one  side  of  Parliament 
Street  to  the  other?  Upon  that  I  come  to  the  conclusion  on  the 
evidence  that  the  latter  was  the  real  object  with  which  it  was  con- 
structed. I  do  not  desire  to  go  through  the  evidence,  much  of  which 
has  already  been  referred  to  by  my  Lord,  but  I  will  state  very  briefly 
5ome  of  the  (to  my  mind)  striking  passages  of  the  evidence.  [His 
Lordship  referred  to  the  minutes  of  July  27,  1898,  January  11,  1899, 
and  December  6,  1900^  to  the  two  letters  of  September  20,  1900,  and 
December  4,  1900,  and  to  the  evidence  of  Mr.  Wheeler  and  Mr.  Smith, 
and  continued : — ]  Therefore  it  seems  to  me  from  its  size,  and  from 
the  statement  of  the  chairman  of  the  committee,  it  has  actually  been 
constructed  in  such  a  way  as  to  be  far  more  than  an  approach,  and 
that  it  is  not  a  reasonable'  and  proper  approach  to  the  convenience 
which  has  been  lawfully  erected. 

Under  these  circumstances,  I  think  the  plaintiffs  are  entitled  to 
the  injimction  which  they  ask ;  but  at  the  same  time,  as  it  is  possible 
that  the  subway  may  be  so  altered  as  to  make  it  a  reasonable  and 
proper  approach  to  the  convenience,  I  think  it  is  reasonable  that  the 
council  should  have  an  opportunity  of  making  such  alteration,  if  they 
see  fit  to  avail  themselves  of  leave  for  that  purpose,  and  therefore  I 
quite  agree  in  the  form  of  judgment  which  is  proposed. 

Cozens-Hardy  L.J.  I  am  of  the  same  opinion,  and  I  entirely  agree 
with  what  has  fallen  from  my  Lord  and  Lord  Justice  Stirling,  and 
I  should  not  desire  to  add  anything  were  it  not  for  the  fact  that  we  are 
diflFering  froiji  the  judgment  of  Mr.  Justice  Joyce. 

Now  two  things,  I  think,  are  quite  clear  here :  First,  the  Westminster 
Council  have  no  power  at  all  to  construct  a  subway— or  at  least,  if 
they  have  power  under  some  of  their  general  Acts  to  incur  the  expense 
of  constructing  a  subway,  although  no  such  statutory  power  has  been 
called  to  our  attention,  they  certainly  have  not  any  power  to  take  the 
plaintiffs*  land  for  the  purpose  of  constructing  a  subway.  I  think  it 
is  equally  clear  that  they  have  power  under  section  44  of  the  Act  of 
1 891  to  provide  and  maintain  sanitary  conveniences,  and  for  the 
purpose  of  such  provision  to  take  and  use  that  portion  of  the  property 
of  the  plaintiffs  which  is  under  the  road,  exclusive  of  the  footway.    But, 
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^^^^  those  two  propositions  being  quite-  clear,  I  think  we  must  approach 
London  and  the  consideration  of  this  question  having  regard  to  the  perfectly  well- 
bS^Y!?**™  established  and  extremely  important  jurisdiction  which  the  Court  of 
Chancer}'  has  exercised  from  the  earliest  days  of  railway  legislation, 
and  probably  long  before — the  jurisdiction,  I  mean,  to  say  that  public 
bodies  authorised  by  Parliament  to  take  certain  land  shall  not  be 
allowed  to  take  that  land  except  for  the  purpose  authorised  by  Par- 
liament; and  if  that  doctrine  is  important  in  ordinary^  cases  where 
compensation  is  provided  for  all  land  taken,  it  is  specially  obligator)' 
on  the  Court  to  have  regard  to  it  in  a  case  where  a  public  body  is 
authorised  to  take  another  person's  property  without  making  any  pro- 
vision for  his  compensation. 

In  my  view,  therefore,  the  question  for  our  consideration  is  really 
this:  With  what  purpose  was  this  land  taken?  I  think  you  cannot 
avoid  considering  that  question  first.  The  language  o(  Lord  Cran- 
worth  in  Stock/on  and  Darlington  Railway  v.  Brown  (i860)  9  H.  L.  C. 
246,  was  this :  That  although  the  railway  company  are  the  sole  judges 
of  what  they  require  and  will  take  for  their  purposes,  there  is  this 
proviso,  "  Provided  only  that  they  take  them  bond  fide  mth  the  object 
of  using  them  for  the  purposes  authorised^  by  the  Legislature,  and  not 
for  any  sinister  or  collateral  purpose." 

Now,  here  I  cannot  bring  myself  to  doubt  what  was  the  purpose 
for  which  this  land  was  taken.  My  Lord  and  Lord  Justice  Stirling 
have  both  gone  through  the  evidence,  and  it  would  be  a  waste  of  time 
for  me  to  repeat  it.  I  observe  that  Mr.  Justice  Joyce  said  (and  this 
is  no  doubt  the  foundation  of  his  judgment),  "  Their  primary  object 
was,  in  my  opinion,  the  construction  erf"  the  conveniences  with  requisite 
and  proper  means  of  approach  thereto  and  exit  therefrom."  If  I 
had  come  to  that  conclusion  of  fact,  I  think  I  should  probably  have 
agreed  almost  entirely  with  the  judgment ;  but,  being  unable  to  come 
to  that  conclusion,  as  a  matter  of  fact — Shaving  satisfied  myself  from 
the  documentary  evidence  that  the  primary  object  was  to  construct 
a  subway  for  facilitating  the  passage  of  passengers  from  one  side  of 
Parliament  Street  to  the  other — I  come  to  the  conclusion  that  the 
Westminster  Council  are  now  seeking  to  justify  that  which  was  a 
wrongful  act,  and  saying  that  they  might  justify  the  taking  not  the 
whole,  but  a  part  of  it,  for  a  purpose  authorised  by  section  44  of  the 
Act  of  1 89 1.  I  do  not  think  that  they  ought  to  be  allowed  to  do  that 
I  feel  ver\-  strongly  that  in  everj-  case  in  which  a  public  body  entrusted 
with  the  duties  of  performing  a  public  work  say  that  they  have,  in  the 
exercise  of  their  discretion,  fixed  upon  a  particular  place  and  a  par- 
ticular mode,  the  Court  ought  to  be  extremely  slow  to  int?erfeTe  with 
their  discretion.     But  when  they  have  not  really  been  acting  under 
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the  authority  of  the  Act,  when  they  have  been  doing  something  outside 
the  Parliamentary  power,  and  have  been  governed  by  considerations  London  and 
of  a  difiFerent  kind  and  for  a  different  purpose,  the  question  of  dis-  North-Weetern 
cretion  seems  to  me  to  have  no  bearing  whatever  on  the  case.  WestmiiistAr 

For  these  reasons  I  agree  with  what  has  been  said,  and  think  that  Oi*y  Oomicfl. 
the  injunction  ought  to  be  granted,  qualified  as  my  Lord  has  said. 
I  observe  in  the  Court  below,  the  learned  judge  finding  as  he  did  that 
the  plaintiffs  had  succeeded  in  part  and  failed  in  part,  gave  no  costs, 
but  the  plaintiffs  must  have  the  costs  in  the  Court  below  as  well  as 
ihe  costs  of  the  appeal. 

The  appeal  was  allowed^  and  an  injunction  was 
granted  ordering  the  defendants  to  pull  down  the 
whole  of  the  staircase  railings  and  other  works 
placed  upon  the  plaintiff^  landy  other  than  the 
conveniences  and  such  further  portion  of  the 
construction  as  the  Court  might  upon  application 
sanction  as  a  proper  approach  to  the  conveniences^ 
the  order  being  suspended  for  two  months. 

Solicitor  for  the  appellants — C.  de  J.  Andrewes 
Solicitor  for  the  respondents — Percy  Gates. 


X  X  2 


Digitized  by 


Google 


652  knight's    local    government    reports.  M04. 

Ibiflb  Court  of  3u0ticc 

1004.  KINGTS    BENCH    DIVISION. 


P^^'  f.  9.  10,  NORFOLK   COUNTY   CX)UNCIL  v.  GREEN. 

II,  16, 17, 18, 

19*  Hlflrhways— **Bxtpaopdinapy  trafllo  "— Haula«re  of  tlmbep— Lilmltatloii 

March  5.  of  time— ** Partloulap  .  .  .  work  extendin^r  over  a  Ions'  period** 

— Hl^rhways  and   Looomotlves  (Amendment)  Aot»  1878  (41  A;  42 

VIot.  o.  77X  B.  28-Looomotlve0  Aot,  1898   (61  tc  62  VIot.  o.  29), 

B.  12,  (1,  b\ 

Haulage  by  timber  merchants  of  timber  over  roads  adapted  for 
ordinary  agricultural  traffic  in  a  district  where  there  is  no  systematic 
cultivation  of  timber^  under  such  circumstances  that^  having  regard 
to  the  total  weight  carried  within  a  given  period^  and  to  the  means 
whereby  the  haulage  is  done^  the  traffic  is  unusual  and  does  unusual 
damage  to  the  roads^  thereby  occasioning  unusual  expense  to  the  road 
authority y  constitutes  ^^extraordinary  traffic^'  within  the  meaning  of 
section  23  of  the  Highways  and  Locomotives  ( Amendment)  Act^  1878, 
for  the  expenses  occasioned  by  which  the  timber  merchants  are 
accordingly  responsible. 

Where  such  haulage  is  carried  out  during  a  lengthened  period  under 
a  series  of  separate  contracts  made  between  the  timber  merchants  and 
the  owners  of  an  estate  who  are  selling  timber^  the  damage  done  is 
not  the  consequence  of  a  ^^  particular  ,  .  .  work  extending  over  along 
period*^  within  section  12  (i^b)  of  the  Locomotives  Act^  1 898.  And  an 
action  for  the  recovery  of  the  expenses  though  brought  within  six 
months  after  the  last  haulage  was  done,  is,  under  that  subsection^  out 
of  time  as  regards  expenses  caused  by  damage  done  more  than  twelve 
months  before  the  issue  of  the  writ. 

Action  tried  before  Walton  J.  without  a  jury  in  which  the  plaintifFs, 
the  Norfolk  County  Council,  claimed  jEfili  os.  iid.  extraordinary 
expenses  incurred  by  them  in  repairing  certain  main  roads  in 
the  county  of  Norfolk  by  reason  of  the  damage  arising  from  the 
excessive  weight  passing  along  such  roads  and  the  extraordinary  traffic 
conducted  theiecHi  by  or  in  ccmsequence  of  the  orders  of  the 
defendants  during  the  three  years  ended  March  31,  1902.  The 
plaintifiFs  allied  that  the  nature  of  the  damage  done  was  the  crushing 
of  the  road  metalling  and  the  destruction  of  the  formation  and  crust 
of  the  road;  and  that  the  traffic  causing  the  damage  was  conducted 
at  irregular  intervals  bet^veen  March  31,  1899,  and  March  31,  1902. 
That  a  certain  bridge  had  be^i  damaged  by  a  locomotive  of  the 
defendants  and  by  the  excessive  weight  and  extraordinary  traffic  con- 
ducted over  the  same  by  the  defendants  and  without  the  plainti£Fs' 
consent  during  the  said  period.     The  writ  in  the  action  was  issued 


Digitized  by 


Google 


KA  king's    bench    DIVISION.  653 


100ft. 


on  August  4,  1902.  The  defence  was  that  no  excessive  weight  had 
been  passed  along  the  roads,  nor  had  any  extraordinary  traffic  been  Norfolk  Oonnty 
conducted  thereon  by  any  orders  of  the  defendants;  that  the  def en- 0«mcil «».  Green 
dants  used  the  main  roads  during  the  said  period  properly  and  with 
due  care  for  an  ordinary  trade  of  the  district,  namely,  the  periodical 
haulage  of  timber  cut  by  them  from  woods  adjoining  or  served  by  the 
said  main  roads.  That  no  damage  had  been  done  to  the  bridge,  but 
the  defendants  used  it  properly  and  with  due  care,  and  that  the  engine 
alleged  to  have  caused  damage  to  the  bridge  was  duly  licensed  by 
the  plaintiffs.  As  to  the  whole  of  the  plaintiffs'  claim  the  defendants 
relied  on  the  provisions  of  the  Locomotives  Act,  1898,  s.  12  (i,  b), 
and  objected  that  the  plaintiffs  could  not  recover  any  expenses  in 
respect  of  damage  done  to  the  said  main  roads  and  bridge  more  than 
six  months,  or  alternatively  more  than  12  months,  before  the  com- 
mencement of  the  present  action. 

The  timber  in  question  had  been  felled  on  the  Beeston  Estate,  in 
the  parishes  of  Hoveton  St.  John,  Hoveton  St  Peter,  Beeston  St. 
Lawrence,  Neatishead,  Barton  Turf,  and  Ashmanhaugh,  in  Norfolk, 
and  was  conveyed  to  the  Wroxham  Railway  Station,  Wroxham  Staithe, 
and  North  Walsham  between  March  31,  1899,  ^^^  March  31,  1902. 
Approximately  1,500  loads  had  been  carried  during  that  period  by  a 
traction  engine  drawing  timber  drays  and  other  vehicles.  The  facts 
are  more  fully  set  out  in  the.  considered  judgment  of  the  Court  infra. 

Section  23  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77),  provides  as  follows : — 

Where  by  a  certificate  of  their  surveyor  it  appears  to  the  authority  which  is  liable 
or  has  undertaken  to  repair  any  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in  the  neigbourhood,  extraordinary 
expenses  have  been  incurred  by  such  authority  in  repairing  such  highway  by  reason 
of  the  damage  caused  by  excessive  weight  passing  along  the  same,  or  extraordinary 
traffic  thereon,  such  authority  may  recover  in  a  summary  manner  from  any  person  by 
whose  order  such  weight  or  traffic  has  been  conducted  the  amount  of  such  expenses 
as  may  be  proved  to  the  satisfaction  of  the  Court  having  cognisance  of  the  case  to 
have  been  incurred  by  such  authority  by  reason  of  the  damage  arising  from  such 
weight  or  traffic  as  aforesaid  .... 

Section  12  of  the  Locomotives  Act,  1898  (61  &  62  Vict.  c.  29), 
provides  as  follows  : — 

(i)  Secdon  twenty-three  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (which  relates  to  the  recovery  of  expenses  of  extraordinar>'  traffic),  shall  be 
amended  as  follows  : — 

{a)  Expenses  under  that  section  shall  cease  10  be  recoverable  in  a  summary  manner, 
but  may  be  recovered  if  not  exceeding  two  hundred  and  fifty  pounds  in  the  county 
court,  and  if  exceeding  that  sum  in  the  High  Court. 

{&)  Proceedings  for  the  recovery  of  any  expenses  incurred  after  the  passing  of  this 
Act  shall  be  commenced  within  twelve  months  of  the  time  at  which  the  damage  has 
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1*0*.  been  done,  or  where  the  damage  is  in  consequence  of  any  particular  building  contract, 
Norfolk  Gonntv  ^  ^^^^  extending  over  a  long  period,  shall  be  commenced  not  later  than  six  months 
Oonncil  v.  Gmn.  ^^'  ^^  completion  of  the  contract  or  work  .... 

Macmorran,  K.Cy  and  Hansell  for  the  plaintiffs.  First,  it  is  sub- 
mitted that  the  traffic  conducted  by  the  order  of  the  defendants  in  this 
case  was  extraordinary  traffic  within  Hill  v.  Thomas,  1893,  2  Q.  B.  333 ; 
62  L.  J.  M.  C.  161,  where  it  was  held  that  "extraordinary'  traffic" 
within  section  23  of  the  Act  of  1878,  as  distinct  from  "excessive 
weight,"  included  all  such  continuous  or  repeated  user  of  the  road 
as  was  out  of  the  common  order  of  traffic.  Even  ordinary  loads  may 
cause  extraordinary  traffic  on  account  of  the  frequency  with  which 
they  are  hauled  over  a  highway,  as  in  Etherley  Grange  Coal  Co,  v. 
Auckland  Disirici  Highway  Board,  1894,  i  Q.  B.  37,  where  a  colliery 
company  carrying  on  their  business,  which  was  the  staple  trade  of  the 
district,  were  held  to  have  caused  extraordinary  traffic. 

Secondly,  it  is  submitted  that  the  plaintiffs  are  not  confined  under 
section  12  (i,  b)  of  the  Locomotives  Act,  1898,  to  recovery  in  respect 
of  the  damage  caused  within  12  months  before  the  issue  of  the  writ; 
but  that  the  case  falls  within  the  second  alternative  of  that  subsection, 
which  refers  to  damage  done  in  consequence  of  "  work  extending  over 
a  long  period  "  if  the  action  is  brought  within  six  months  of  the  com- 
pletion of  the  work.  The  hauling  of  the  timber  was  all  one  work 
going  on  for  a  long  time. 

Bray,  K.C,  and  H.  Gregory  for  the  defendants.  The  action  is  out 
of  time  except  as  regards  damage  done  within  12  months  before  the 
writ  under  section  12  (i,  b)  of  the  Locomotives  Act,  1898. 

Secondly,  it  is  submitted  that  the  traffic  in  question  was  not  extra- 
ordinary traffic  at  all.  This  is  a  woodland  part  of  the  county  of  Norfolk, 
and  timber  is  constantly  cut  when  it  arrives  at  maturity.  The  weights 
of  the  loads  of  timber  carried  over  these  highways  were  not  excessive, 
and  the  haulage  of  the  timber  over  them  was  only  an  ordinary  trade 
of  the  district,  and  cannot  be  held  to  be  extraordinary  traffic :  Raglan 
Highway  Board  v.  Monmouth  Steam  Co,  (1881)  46  J.  P.  598. 

Macmorran,  K,C.,'m  reply. 

Cur,  adv.  vulU 
March  5,  1904.  Walton  J.  This  is  an  action  by  the  Norfolk 
County  Council  against  Edward  Green  and  Edward  Harry  Green,  and 
the  plaintiffs  say  in  their  statement  of  claim  that  they  are  liable  to 
repair  the  main  roads  which  are  hereinafter  mentioned,  and  that  they 
have  incurred  extraordinar\'  expenses  in  repairing  the  same  by  reason 
of  the  damage  arising  from  the  excessive  weight  passed  along  such 


Digitized  by 


Google 


K.a  king's    BENCH    DIVISION.  C55 

roads,  and  the  ejrtraordinar)'  traffic  conducted  thereon,  by  or  in  con-        ^^^^ 
sequence  of  the  orders  of  the  defendants,  during  the  three  years  ending  Norfolk  Oounty 
March  31,  1902,  and  the  roads,  in  respect  of  which  the  claim  is  made,  Council ».  Green. 
are  stated  to  be  the  Norwich  and  Stalham  road  and  the  Barton  and 
Neatishead  road. 

Now  the  facts  are  to  a  large  extent  admitted.  Beti^^een  1897  and 
March,  1902,  the  claim  extending  up  to  March  31,  1902,  a  considerable 
quantity  of  timber  was  felled  on  the  Beeston  Estate,  which  is  in  the 
north-eastern  part  of  Norfolk  between  Norwich  and  the  sea,  Beeston 
Park  lying  on  the  road  from  Norwich  and  Wroxham  to  Stalham. 

About  the  year  1894  Sir  Philip  Preston,  the  life  tenant  of  the 
Beeston  Estate,  died,  and  was  succeeded  by  Sir  Henr>',  who  died  four 
years  later,  in  1897.  The  trustees  of  the  estate  after  Sir  Hwir^'s 
death  had  heavy  expenses  to  meet.  It  happened  that  at  this  time  there 
was  upon  the  estate  a  good  deal  of  fallen  timber  which  had  been 
blown  down  in  a  gale.  The  trustees  found  that  they  could  raise  a 
considerable  sum  by  the  sale  of  this  and  other  timber,  and  accordingly, 
between  1897  and  March,  1902,  they  sold  a  large  quantity  of  timber. 
The  first  sales  in  1897  and  in  1898  and  1899  were  made  to  a  timber 
merchant  named  Woods,  but  early  in  1900  the  trustees  found  that 
they  could  make  better  terms  with  the  defendants,  Messrs.  Green, 
and  from  that  time  they  dealt  with  them,  making  sales  to  them  from 
time  to  time  during  1900  and  1901.  These  sales  were  separate  trans- 
actions, and  the  trustees  might  at  any  time  in  1900  or  1901  have 
ceased  to  do  business  with  Messrs.  Green,  and  Messrs.  Green  might 
at  any  time  have  ceased  to  buy  timber  from  the  trustees. 

The  timber  thus  bought  by  the  defendants  was  hauled  by  them  for 
the  most  part  to  Wroxham  Station  and  over  the  roads  in  respect  of 
which  the  claim  arises,  that  is  to  say,  the  Wroxham  and  Stalham  road 
and  the  Barton  and  Neatishead  road.  The  principal  claim  is  in  respect 
of  the  Wroxham  and  Stalham  road.  The  length  of  the  road  affected 
in  each  case  was  between  two  and  three  miles.  In  the  statement  of 
claim  the  length  of  the  Stalham  road  is  described  as  a  little  over  three 
milesy  but  the  part  really  affected  was  I  think  rather  less,  something 
under  three  miles.  The  quantity  of  timber  hauled  by  the  defendants 
between  the  early  part  of  1900  and  March,  1902,  was  about  1,510  tons. 
The  haulage  was  done  partly  by  horses  and  partly  by  traction  engines. 
As  I  understand,  the  total  quantity  of  timber  sold  by  the  trustees  pro- 
duced a  sum  of  about  ;£5,ooo.  The  quantity  sold  to  the  defendants 
realised  or  produced  a  price  of  about  ^£4,000.  Those  are  approxi- 
mately the  figures,  although  I  do  not  know  that  they  are  absolutely 
accurate.  The  roads  in  question  were  ordinary  country  roads  con- 
structed to  bear  ordinary  country  traffic.     The  usual  traffic  over  the 
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^^^^  roads  was  agricultural  traffic,  and  no  doubt  the  roads  were  used  to 
Norfolk  OonDty  some  extent  by  brewers'  drays  and  occasionally  by  other  traffic  of  a 
Council ».  Green,  similar  description,  so  far  as  weight  is  concerned. 

I  ought  to  mention  here  that  the  defendant  Edward  Green  retired 
from  partnership  with  his  co-defendant  Edward  Harry  Green  in 
October,  1900,  and  is  not  responsible  for  what  was  done  after  that 
date. 

A  great  deal  of  evidence  was  given  as  to  the  user  of  the  roads  by 
the  defendants,  and  I  have  come  to  the  conclusion  imdoubtedly  that 
during  the  t^^'o  years  in  question,  from  the  early  part  of  1900  up  to 
March  31,  1902,  the  traffic  of  the  defendants  over  the  roads  in  question 
was — I  use  the  term  advisedly — unusual  and  did  unusual  damage  tx> 
the  roads,  so  occasioning  uinusual  expense  to  the  plaintiffs.  The 
question  which  I  have  to  determine  is  whether  the  traffic  was  extra- 
ordinar}'  traffic  within  the  meaning  of  section  23  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878. 

There  was  evidence  that  the  north-east  part  of  Norfolk  is  well 
wooded,  and  that  large  quantities  of  timber  are  sometimes  felled  in 
that  district  and  carried  to  railway  stations,  but  I  am  satisfied  that  the 
two  roads  in  question  have  not,  so  far  as  I  have  heard,  been  used  for 
traffic  of  the  kind  put  upon  the  roads  by  the  defwidants  in  the  year 
1 900- 1 90 1,  and  to  some  extent  in  the  early  part  of  1902,  having  regard 
to  the  quantity  carried,  the  period  within  which  it  was  carried,  and  the 
means  by  which  it  was  carried.  I  do  not  think  that  in  this  district 
there  is  anything  like  a  regular  system  of  cultivation  of  timber  for  the 
purpose  of  sale,  such  as  was  proved  in  the  case  of  the  Raglan  Highway 
Board  v.  Monmouth  Steam  Co.  (1881)  46  J.  P.  598.  It  may  be,  and 
probably  is,  the  fact  that  in  former  years,  and  before  the  felling  on 
the  Beeston  Estate  began,  loads  of  timber  passed  over  these  roads. 
Traction  engines  were  sometimes  used  on  these  roads  before  1900, 
but  in  my  judgment  only  occasionally,  and  never  to  the  extent  to  which 
the  defendants'  traction  engine  was  used  during  the  two  years  in 
question. 

It  is  said  that  the  timber  was  the  natural  product  of  the  land  just 
like  grain — ^barle>'  or  wheat,  or  roots — ^potatoes  or  turnips,  and  that 
the  carting  of  such  produce  to  the  rsdlway  station  must  be  the  ordinary 
traffic  over  the  roads,  heavier  at  some  times  than  at  others,  hea\'ier 
upon  particular  roads  than  upon  others,  but  still,  speaking  broadly, 
the  natural  and  ordinary  use  of  the  roads.  I  find  that  that  contention 
was  put  fonvard  in  the  case  of  Williams  v.  Davies  (1880)  44  J.  P.  347. 
In  the  judgment  of  the  Court  of  Appeal  in  Hill  v.  Thomas,  1893, 
2  Q-  B.  333 ;  62  L.  J.  M.  C.  161,  that  case  was  discussed,  and  I  think 
almost  all  the  other  cases  of  importance  which  had  been  decided 


Digitized  by 


Google 


KJL  king's  bench  division.  657 


1904b 


before  1893  were  discussed,  and  with  regard  to  Williams  v.  Davies, 
what  Bowen  L.  J.,  who  delivered  the  judgment  of  the  Court  of  Appeal  Norfolk  Oonnty 
in  that  case,  said  was  this ;  "  The  first  case  to  be  noticed  is  that  of  Coim<alz/.  ^rm. 
Williams  v.  Davies.    The  defendant  had  bought  timber  near  a  railway 
station,  which  was  conveyed  in  waggons  in  67  loads  between  Christmas 
and  March.     The  timber  was  purchased  in  the  ordinary  course  of 
business,  but  the  67  loads  of  timber  were  a  greater  number  of  timber- 
loads  than  usually  passed  over  the  roads  in  question  in  three  con- 
secutive  months,  and  the  heavier  loads  were  heavier  than  the  loads 
(»f  ordinary  agricultural  produce.     The  magistrates  held  that  the  67 
l!>ads  of  timber  were  in  the  aggregate  excessive  weight  and  extra- 
crdinaiy  traffic.     The  Court  of  Queen's  Bench  (Lush  and  Bowen  JJ.) 
held  that  the  justices  were  right.     '  What  the  traffic  was  to  be  com- 
pared with,'  said  Lush  J.,  *  was  the  ordinary  traffic  along  the  road,'  and 
the  fact  that  the  timber  was  the  natural  produce  of  the  land  did  not 
prevent  the   traffic  being   held   as   extraordinary."     Another  way  of 
putting  the  same  contention,  or  practically  the  same  contention,  is 
that  the  carting  of  timber,  which  is  no  doubt  felled  sometimes  in  small 
and  sometimes  in  large  quantities,  is  just  one  of  the  things  that  the 
roads  were  made  for.     That  is  a  proposition  which  I  think  carmot  be 
disputed.     No  one  suggests  that  the  use  made  by  the  defendants  of 
these  roads  was  not  a  lawful  use.     In  that  sense  it  was  not  an  abuse 
of  the  roads.     They  had  a  right  to  use  the  roads,  and  to  use  them  in 
the  way  in  which  they  did  use  them.     But  the  question  is  who  has 
got  to  pay,  and  if  they  used  them  for  the  purposes  of  extraordinary 
traffic  within  the  meaning  of  the  statute  and  caused  extraordinary 
expense,   the  defendants— although  they  were  perfectly  justified  in 
using  the  roads,  and  although  in  that  sense  the  roads  were  made  for 
such  use — still  the  defendants  have  got  to  pay  the  extraordinary  cost 
of  repairing  the  extraordinary  damage  which  their  extraordinary  traffic 
did.     I  may  again  refer  to  what  Bowen  L.J.  said  in  the  case  of  Hill 
V.  Thomas  at  the  beginning  of  his  judgment     He  there  gives  that 
which  I  think  is  now  always  recognised  as  the  true  definition,  the 
authoritative   definition,   of  what  extraordinary   traffic   is.     He   says: 
"  The  most  important  question  we  have  to  consider  is  the  true  meaning 
to  be  placed  on  the  words  '  damage  caused  by  extraordinary  traffic' 
We  may  begin  by  observing  that  the  object  of  the  section  is  not  to 
prohibit  extraordinary  traffic,  but  to  lay  the  extra  expense  of  damage 
done  by  such  traffic  to  the  road  on  the  right  shoulders,  namely,  upon 
those  who  caused  the  damage  and  to  whose  benefit  it  eniured.     The 
section  in  the  second  place  distinguishes  between  *  excessive  weight ' 
and  '  extraordinary   traffic'     The    damage    done   by    '  extraordinary 
traffic '  may  therefore  in  the  eyes  of  the  Legislature  differ  from  that 
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*^^^  done  by  *  excessive  v.eight.'  Traffic,  thirdly,  is  a  nomen  collectivum— 
Norfolk  County  a  collective  term — ^a  noun  of  multitude.  It  does  not.  like  '  excessive 
Council r.  Green,  weight,'  apply  merely  to  the  cargo  carried  by  a  single  vehicle;  it  is 
large  enough  to  include  the  continuous  or  repeated  user  of  the  road 
by  various  vehicles  belonging  to  one  owner.  Finally,  extraordinary 
traffic,  according  to  the  plain  use  of  language,  is  traffic  which  is  not 
of  the  common  order  of  traffic.  And  taking  all  these  considerations 
together,  and  especially  when  we  remember  that  the  object  of  the 
section  is  to  provide  for  the  expense  of  such  extraordinar}*  traffic  as 
does  damage  to  a  highway,  we  shall  arrive  at  the  following  result, 
viz.,  that  '  extraordinary  traffic/  as  distinct  from  '  excessive  weight,' 
will  include  all  such  continuous  or  repeated  user  of  the  road  by  a 
person^s  vehicles  as  is  out  of  the  common  order  of  traffic  and  as  may 
be  calculated  to  damage  the  highway  and  increase  the  expenditure  on 
its  repair." 

That  is  the  test  which  I  have  to  apply  in  this  case,  and,  having 
regard  to  the  weight  carried,  to  the  frequency  of  the  loads,  that  is 
to  say,  to  the  total  weight  carried  during  this  period,  which  is  a  period 
of  two  years,  and  having  regard  to  the  means  by  which  it  was  cairied, 
the  vehicles  and  traction  employed,  I  have  came  to  the  con- 
clusion that  the  defendants'  traffic  was  extraordinary  traffic  within  the 
definition  or  description  given  by  the  Court  of  Appeal  in  the  case  of 
Hill  V.  Thomas, 

But  that  does  not  dispose  of  the  present  case,  because  the  defen- 
dants contend  that  the  plaintiffs'  claim  is  to  a  large  extent  baned 
by  a  limitation  which  is  imposed  by  the  Locomotives  Act,  1898, 
s.  12  (i).  The  total  claim  is  for  the  damage  done  during  the  two  years 
which  I  have  mentioned,  that  is  to  say,  between  the  early  part  of  1900 
and  March  31,  1902.  I  am  dealing,  not  with  the  formal  claim  made 
in  the  action,  but  with  the  facts  as  they  came  out  at  the  trial,  and 
at  the  trial  it  was  proved  that  the  traffic  began  early  in  1900.  It  is 
difficult  to  say  exactly  when,  but  srill  early  in  1900,  and  the  claim 
of  course  extends  only  to  March  31,  1902,  and  as  the  figures  worked 
out  at  the  trial — again  I  am  not  giving  them  as  a  finding  by  myself, 
but  merely  as  I  think  they  were  put  forward  by  Mr.  Macmorran  in 
his  reply — the  total  claim  in  respect  of  both  roads  amounted  to  some- 
thing under  ;£45o.  But  now  the  defendants  say  that  a  large  part  of 
that  is  barred  by  the  limitation  to  which  I  have  referred.  Section  12 
(i,  b)  of  the  Locomotives  Act,  1898,  reads  as  follows:  "Proceedings 
for  the  recovery  of  any  expenses  incurred  after  the  passing  of  this 
Act  shall  be  commenced  within  twelve  months  of  the  time  at  which 
the  damage  has  been  done,  or  where  the  damage  is  the  consequence 
of  any  particular  building  contract,  or  work  extending  over  a  long 
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period,  shall  be  commenced  not  later  than  six  months  after  the  com-  _J|??*l 

I         pletion  oi  the  contract  or  work."     Now  the  writ  was  issued  on  August  4,  Norfolk  Couwy 
'         JQ02.  Oooneil  z;.  (rreea. 

The  defendants  contend  that  the  claim  by  virtue  of  section  12  (i,  ^) 
must  be  confined  to  damage  done  during  the  12  months  prior  to 
August  4,  1902,  that  is  to  say,  it  must  be  confined  to  the  expense  of 
repairing  damage  done  after  August  4,  1901,  and  prima  facie  that  is 
so,  unless  the  plaintiffs  can  bring  themselves  within  the  second  part 
of  the  subsection,  because  the  subsection  says  the  proceedings  must 
be  commenced  within  12  months  of  the  time  at  which  the  damage 
has  been  done  or — and  this  is  the  second  part  of  the  subsecticm — 
^irfiere  the  damage  is  the  consequence  of  any  particular  building 
contract,  or  work  extending  over  a  long  period,  (proceedings)  shall 
be  commenced  not  later  than  six  months  after  the  completion  of  the 
contract  or  work."  The  plaintiffs  say  that  this  was  damage  which 
was  the  consequence  of  particular  work  extending  over  a  long  period, 
and  that  they  did  commence  their  action  not  later  than  six  months 
after  the  completion  of  such  work.  That  is  the  contention  of  the 
plaintiffs.  That  depends  upon  whether  the  work  in  question,  which 
I  may  describe  as  the  felling  and  haulage  of  this  timber  from  the 
Beeston  Estate,  was  a  particular  work  within  the  meaning  of  this 
subsection.  Now,  as  I  have  said,  the  felling  and  hauling  of  this 
1,510  tons  was  not  done  under  any  one  single  contract  to  begin  with. 
That  may  not  be  a  conclusive  test,  but  in  fact  it  was  not.  It  really 
was  the  haulage  of  timber  which,  as  it  happened,  had  been  bought 
from  time  to  time  by  several  separate  contracts,  contracts  made  in 
each  of  the  years  in  question,  and  it  appears  to  me  clear  that  when 
one  contract  was  made  and  the  timber  included  in  that  contract  was 
felled  and  hauled  away,  it  was  never  certain  that  there  would  be 
another  contract  or  that  any  more  timber  would  be  felled.  Nobody 
;  could  say  when  this  work  would  finish,  if  it  was  a  work  within  the 
meaning  of  the  subsection ;  I  do  not  know  whether  it  is  even  finished 
*;  now.  It  is  a  mere  question  of  for  how  long  it  would  be  convenient 
;  and  profitable  for  Messrs.  Green  to  buy  timber  from  the  trustees  of 
i  the  Beeston  Estate,  and  for  how  long  it  might  be  convenient  and 
I  profitable  for  the  trustees  to  sell  to  Messrs.  Green,  and  not  to  sell 
J  to  somebody  else,  or  not  to  sell  at  all.  I  think  that  "  particular  work  ' 
here  must  be  construed  to  some  extent  with  reference  to  the  other 
words  of  this  part  of  the  subsection.  The  words  are:  "Where  the 
damage  is  the  consequence  of  any  particular  building  contract  or 
work.'*  I  think  "  particular  work  "  must  be  particular  work — ^something 
in  the  nature  of,  something  similar  to,  a  building  contract  Now  I 
do  not  think  that  this  was  work  within  the  meaning  of  that  subsection, 
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and  therefore,  although  this  was  extraordinary  traffic  in  my  judgment, 
Norfolk  Ooonty  I  do  not  think  the  plaintiffs  can  recover  for  any  expense  incuned  in 
Council  V.Green,  respect  of  damage  done  prior  to  August  4,  1901.  There  is  a  good 
deal  of  evidence  to  show  that  there  was  very  little  damage  done  after 
August,  1 90 1.  One  of  the  plaintifiPs'  witnesses,  the  man  who  was  in 
charge  of  this  part  of  the  road  up  to  March,  1902,  said  he  did  not 
remember  seeing  the  traction  engine  in  the  latter  part  of  1901.  The 
expense  in  respect  of  which  the  claim  is  made  was,  as  appears  to  me 
from  the  evidence,  mainly  incurred — substantially  incurred — before 
the  end  of  the  year,  1901.  There  is  other  evidence  which  points  to 
this,  that  after  August,  1901,  there  was  not  a  great  deal  of  extra- 
ordinary traffic,  or  of  expense  incurred  attributable  to  the  extra- 
ordinary traffic.  I  think  there  was  some.  It  is  extremely  difficult 
for  me  to  say  how  much,  but  I  think  there  was  some,  and  I  think  I 
must  give  the  plaintiffs  something.  I  must  assess  it  as  well  as  I  can. 
In  making  assessments  of  this  kind  one  very  often  is  obliged  to  do 
so  by  something  very  like  guess  work.  I  must  do  the  best  I  can  with 
the  materials  I  have  before  me,  because  I  believe  there  was  some 
damage  after  August  4,  1901,  and  some  expenses  incurred  in  con- 
sequence of  that,  and  I  think  that  as  far  as  I  can  judge  I  shall  be  at 
any  rate  doing  no  injustice  to  the  defendants  if  I  assess  that  at  the 
sum  of  ^£75. 

Now  I  have  considered,  having  regard  to  my  judgment,  whether 
I  ought  to  deal  with  the  other  question,  about  which  there  is  a  very 
great  deal  of  evidence,  namely,  as  to  what  expense  the  plaintiflFs  were 
put  to  during  1900  and  1901  and  before  August  4,  1901,  as  in  respect 
of  damage  done  before  August  4,  1901,  in  repairing  the  roads  and 
in  repairing  the  extra  damage  to  the  roads  caused  by  the  extraordinary 
traffic.  I  have  come  to  the  conclusion  that  the  plaintiflFs  can  recover 
this  jQjs  and  no  more.  It  is  not  necessary  for  me,  if  I  am  right,  to  ccMi- 
sider  this  other  question.  It  is  a  very  troublesome  and  difficult  ques- 
tion. If  I  had  considered  it,  I  do  not  think  that  I  should  have  been 
ready  to  give  judgment  this  morning,  and  as  I  have  to  go  away  on 
circuit  immediately  I  thought  it  better  not  to  deal  with  it,  but  to  leave 
it  over  and  simply  to  give  judgment  upon  the  points  which  I  was 
obliged  to  consider,  namely,  whether  there  was  any  extraordinary 
traffic,  whether  there  was  any  claim,  and  how  much.  My  judgment 
is  that  the  plaintiflFs  are  entitled  to  recover  jQt^  and  to  recover  that 
only.  If  there  be  an  appeal,  and  if  the  Court  of  Appeal  should 
take  a  diflFerent  view  of  the  case  from  that  which  I  do,  and  if  it 
should  be  necessary-  to  assess  the  amount  of  expense  incurred  in 
1900  and  1 90 1,  I  shall  of  course  be  quite  prepared,  if  the  parties 
desire    it,   to    deal   with    that    question    upon    the   evidence    which 
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I  have  got,  and  of  which  I  have  a  note,  but  for  the  present  I  do  not        1^04. 
deal  with  it  Norfolk  County 

Judgment  for  plaintiffs,      ^"^  ^-  ^^"• 

Solicitors  for  the  plaintiffs — Sharpe,  Parker,  &  Co.,  for  Charles  Foster, 
Norwich. 

Solicitors  for  the  defendants — Trinder,  Capron,  &  Co. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Fed.  22.  PARKER  AND  ANOTHER  u.  LONDON  COUNTY  COUNCIL 

Limitation  of  time— Action  against  public  body— Neffllsenoe— Panmial 
Injuplea— Tpamways  aequlped  and  wopked  by  local  authority 
undep  atatutopy  powep  — Public  Authopltlea  Ppoteetlon  Act,  1898 
(66  6c  57  Vlot.  c  eiX  a.  L 

TAf  provisiofis  of  the  Public  Authorities  Protection  Act^  1893, 
limiting  to  six  months  the  time  within  which  an  action  brought 
against  any  person  for  any  cut  done  in  the  execution  of  any  Act  of 
Parliament  or  of  any  public  duty  or  authority  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any  such  acty  duty^  or 
authority^  must  be  commenced^  apply  to  an  action^  brought  against  a 
local  authority  carrying  on  a  tramway  undertaking  under  statutory 
powers,  to  recover  damages  in  respect  of  personal  injuries  occasioned 
by  the  negligence  of  the  drivers  of  their  tramway  cars. 

The  Ydun,  1899,  P.  236  ;  68  L.  J.  P.  10 1,  followed. 

Case  set  down  in  the  special  paper,  pursuant  to  Order  XXV.  r.  2, 
for  hearing  upon  a  preliminary  question  of  law,  viz.,  whether  section  i 
of  the  Public  Authorities  Protection  Act,  1893,  was  a  defence  to  an 
action  in  which  the  plaintiffs  claimed  damages  from  the  defendants 
owing  to  the  alleged  negligence  of  the  defendants'  servants  in  the 
control  and  management  of  a  tramcar,  but  had  not  commenced 
proceedings  within  six  months  of  the  negligent  act  complained  of. 

The  action  was  brought  by  Morris  Parker,  who  sued  by  Morris  W.  F. 
Parker,  his  next  friend,  and  Emily  Parker,  the  wife  of  Morris  W.  F. 
Parker.  The  particulars  of  the  occurrence  and  the  alleged  negligence 
were  as  follows : — 

"  The  plaintiffs  were  riding  for  reward  to  the  defendants  on  the  top 
of  one  of  the  defendants'  tramcars  at  Upper  Tooting  Road,  and  were 
proceeding  from  Tooting  to  Westminster  on  Monday,  June  16,  1902, 
and  another  of  the  defendants'  tramcars  from  Blackfriars  to  Tooting 
had  at  that  time  to  pass,  or  be  passed,  by  the  tramcar  upon  which 
the  plaintiffs  were  passengers,  when  the  two  cars  were  allowed  or 
caused  to  come  into  violent  collision  with  one  another  and  to  occasion 
serious  personal  injuries  to  the  plaintiffs,  owing  to  the  negligence  of  the 
defendants'  servants  in  charge  of  one  or  both  of  the  cars  in  failing  to 
keep  a  proper  look  out,  or  to  stop,  or  moderate  speed,  or  to  take  any 
due  or  proper  precautions  necessary  to  avoid  arriving,  or  being 
simultaneously  in  progress,  at  a  place  or  situation  on  their  respective 
courses,  where  there  was  not  sufficient  room  to  pass,  and  in  attempting 
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to  proceed  on  their  respective  routes,  and  to  pass  each  other  when 

there  was  not  sufficient  room  to  do  so  without  risk  of  collision  and  Pvkflr  and 

consequent  injury  to  the  passengers."  l^nS^ty 

The  infant  plaintiff  sustained  a  severe  injury  by  the  crushing  and  CoundL 
bruising  of  his  right  foot  which  necessitated  surgical  treatment.  It  was 
feared  that  the  injury  was  permanent  and  that  he  would  never  recover 
the  use  of  his  foot.  The  adult  plaintiff's  injury  was  not  so  serious,  but 
she  sustained  a  severe  shock  to  her  nervous  system  which  necessitated 
medical  attendance.  The  writ  in  the  action  was  issued  on  January  12, 
1903,  which  was  more  than  six  months  after  June  16,  1902,  the  date 
of  the  alleged  neglect  complained  of. 

The  tramways  on  which  the  accident  occurred  had  been  acquired  by 
the  London  County  Council  from  the  London  Tramways  Company 
under  the  London  Tramways  Company  (Limited)  Act,  1896  (59  & 
60  Vict.  c.  clxxxix),  s.  31,  and  were  worked  by  the  London  County 
Council  under  the  London  County  Tramways  Act,  1896  (59  &  60 
Vict.  c.  li.) 

Section  i  of  the  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict  c  61),  is  as  follows  :— 

"  Where  after  the  commencement  of  this  Act  any  action,  prosecution,  or  other 
proceeding  is  commenced  in  the  United  Kingdom  against  any  person  for  any  act 
done  in  pursuance,  or  execution,  or  intended  execution  of  any  Act  of  Parliament,  or 
of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or  default  in  the 
execution  of  any  such  Act,  duty,  or  authority,  the  following  provisions  shall  have 
effect  :— 

(a)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  six  months  next  nfter  the  act,  neglect,  or  default  complained  of,  or, 
in  case  of  a  continuance  of  the  injury  or  damage,  within  six  months  next  after  the 
ceasing  thereof : 


Moyses  for  the  plaintiffs.  Upon  the  authority  of  Carpue  v.  London 
and  Brighton  Railway  (1844),  5  Q.  B.  747  ;  13  L.  J.  Q.  B.  133,  it  is 
submitted  that  qua  carriers  of  passengers  the  defendants  are  not  entitled 
to  set  up  this  defence.  Section  i  of  the  Public  Authorities  Protection 
Act,  1893,  on  which  the  defendants  intend  to  rely,  does  not  avail  them 
as  common  law  carriers.  [Channell  J.  The  point  is  whether  when  a 
statute  empowers  a  public  body  such  as  this  to  carry  on  what  is  really 
a  trading  enterprise,  the  empowering  them  to  carry  it  on  ;  and  thereby 
preventing  it  from  being  ultra  vires^  makes  the  things  they  do,  things 
specified  to  be  done  in  execution  of  the  Act  or  whether  it  does  not.] 
In  that  view  of  the  case  Carpue  v.  London  and  Brighton  Railway  is  in 
point,  also  Palmer  v.  Grand  Junction  Railway  (1839)  4  M.  &  W.  749  ; 
S  L.  J.  Exch.  129,  in  which  a  similar  point  was  taken. 
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Daldy  for  the  defendants.     The  London  County  Council  think  they 

P&rker  and        sire  bound  to  raise  the  point  that  the  action  is  out  of  time,  but  they 

Another  t/.         ^iu  of  course,  be  prepared  to  do  what  is  right  in  the  matter.    The 

London  Oonntr  ,  •  i     ,  . ,        ,  -,  .     ,        , 

Ooancil.  tramways  on  which  the  accident  happened  were  acquired  under  statute, 

and  are  worked  under  statute;  and  the  rates  form  the  fund  out  of 
which  they  were  acquired  and  equipped,  and  upon  which  the  liability  in 
respect  of  an  accident  of  this  kind  will  or,  at  all  events,  may  fall.  It  is 
submitted,  therefore,  that  the  duty  of  the  county  council  not  to  be 
negligent  in  the  working  the  tramways,  which  is  the  duty  in  res[)ect  of 
the  alleged  breach  of  which  this  action  is  brought,  is  clearly  a  "  public 
duty,"  and  a  duty  "  in  the  execution  of  an  Act  of  Parliament  '*  within 
the  meaning  of  the  Act  of  1893.  The  point  is,  moreover,  covered  by 
authority.  In  the  first  place  it  is  settled  that  where  the  action  is 
brought  against  a  local  authority,  the  fact  that  the  acts  constituting  the 
cause  of  action  were  done  in  the  course  of  municipal  trading  does  not 
prevent  the  Act  from  applying  :  Ambler  v.  Bradford  Corporation^  1902, 
2  Ch.  585  ;  71  L.  J.  Ch.  744 ;  Chamberlain  v.  Bradford  Corporation, 
( 1 900)  83  L.  T.  5 1 8 ;  though  the  Act  does  not  apply  to  a  commercial 
body  carrying  on  a  similar  business  under  statute  :  Attorney-General  v. 
Margate  Pier  and  Harbour  Co,,  1 900,  i  Ch.  749 ;  69  L.  J.  Ch.  331.  The 
YduHy  1899,  P.  236 ;  68  L.  J.  P.  loi,  is  on  all  fours  with  the  present 
case.  Edwards  v.  St,  Mary,  Islington,  Vestry  (1889)  22  Q.  B.  D.  338; 
58  L.  J.  Q.  B.  165  ;  Markey  v.  Tolworth  Hospital  Board,  1900,  2  Q.  B. 
454 ;  69  L.  J.  Q.  B.  738 ;  North  Metropolitan  Tramways  v.  London 
County  Council,  1898,  2  Ch.  145  ;  67  L.  J.  Ch.  449 ;  Smith  v.  North- 
leach  Rural  District  Council^  1902,  i  Ch.  197;  71  L.  J.  Ch.  8;  and 
Carey  v.  Bermondsey  Borough  Council  (1903)  2  L.  G.  R.  219,  are  all 
authorities  in  favour  of  the  same  view. 

Moyses  in  reply.  The  Ydun,  1899,  i  P.  236 ;  68  L.  J.  P. 
1 01,  is  distinguishable.  The  case  of  harbour  commissioners  and 
municipal  bodies  having  shipping  to  look  after  is  quite  different 
from  the  case  of  the  London  County  Council  taking  over  the 
powers  of  a  tramway  company  and  working  them  for  profit.  That 
is  the  ratio  decidendi  upon  which  Carpue  v.  London  and  Bri^iton 
Railway  (1844)  5  Q-  B.  747  ;  13  L.  J.  Q.  B.  133,  and  Palmer  v. 
Grand  Junction  Railway  (1839)  4  M.  &  VV.  749;  8  L.  J  Exch. 
129,  went. 

Channell  J.  For  a  considerable  portion  of  this  argument  I  was 
inclined  to  think  that  there  were  grounds  upon  which  I  could  decide 
this  point  in  favour  of  the  plaintifTs,  but  I  have  now  come  to  the  con- 
clusion that  the  matter  is  really  concluded  by  authority;  and  that, 
whatever  my  personal  opinion  upon  it  may  be,  I  am  bound,  on  the 


Digitized  by 


Google 


KJB.  king's    bench    DIVISION.  665 

point  that  has    been    argued  before  me,   to  give  judgment  for  the        ^^^^ 
defendants.  Parker  and 

The  facts  are  these.  The  London  County  Council  have  obtained,  r^^f^n'  ^ 
under  the  combined  operations  of  several  Acts  of  Parliament,  the  OoimciL 
power  to  work  certain  tramways,  and  in  particular  the  tramway  in 
Tooting,  upon  which  this  accident  occurred ;  and  the  plaintiffs  bring 
this  action  in  respect  of  an  accident  occurring  to  them  when  passengers 
upon  the  tramway.  The  negligence  is  alleged  against  the  drivers  of 
two  tramcars. 

The  question  is  whether  that  is  an  action  to  which  the  protection  of 
the  Public  Authorities  Protection  Act,  1893,  applies.  The  case 
before  Kekewich  J.,  of  the  Attorney-General  v.  Margate  Pier  and 
Harbour  Co.,  1900,  i  Ch.  749  ;  69  L.  J.  Ch.  331,  shows,  if  it  were 
necessary,  and  I  think  there  are  many  other  authorities  which  will  show 
it  also,  that  a  tramway  company  would  have  no  such  protection.  They 
would  be  a  commercial  company  carrying  on,  just  as  a  railway  company 
do,  a  business  in  which  in  one  sense  the  public  are  to  a  certain  extent 
interested  because  it  is  a  public  business ;  but  that  does  not  make  them 
persons  acting  in  the  execution  of  statutory  or  other  public  duties  when 
they  are  carrying  on  that  business,  although  the  public  are  interested  in 
it.  Here  it  is  what  I  may  call  a  municipal  body  that  is  carrying  on 
business,  and  the  general  principle  in  reference  to  matters  that  have  to 
be  paid  for  out  of  the  rates  is  that  each  body  of  ratepayers  for  the 
time  being  should  bear  its  own  burden,  and  that  they  should  not  be 
borrowing  money  without  authority  and  putting  the  burden  unfairly  on 
posterity,  nor  leaving  their  own  things  unpaid  for  in  their  own  time  in 
order  that  they  may  be  paid  for  in  after  years.  That  may  be  the  reason 
why  the  Legislature  has  given  this  sort  of  protection  to  those  adminis- 
tering the  rates ;  but  I  do  not  find  anything  of  that  sort  in  the  words  of 
the  Act  of  Parliament,  and  although  that  may  be  a  very  good  and 
practical  reason  why  it  should  have  been  done,  I  myself  do  not  go  on 
that.  In  point  of  fact  I  think  the  Legislature,  when  they  passed  this 
Act  of  Parliament,  was  not  contemplating  the  case  of  a  municipal  body 
carrying  on  a  commercial  enterprise  at  all.  The  question  is,  what  is 
the  effect  of  the  words  that  they  have  used  ?  Here  the  complaint  is 
n^ligence  in  the  course  of  working  the  tramway.  I  should  have  been 
inclined  myself — but  I  think  now  I  should  have,  no  doubt,  been  wrong, 
because  I  find  that  the  contrary  has  been  laid  down  by  other  learned 
judges — ^to  have  said  that  although  the  municipal  body  might  have  the 
protection  of  this  Act  of  Parliament  in  reference  to  matters  which  they 
did  in  the  course  of  making  a  tramway,  or  of  laying  down  pipes,  or 
interfering  with  the  road  for  the  purpose  of  doing  either  of  those  things, 
they  would  not  have  the  protection  of  the  Act  merely  in  carrying  on  the 
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business  itself  afterwards ;  and  that  the  case  would  not  be  brought 
within  the  words  "  neglect  or  default  in  the  execution  of  any  such  act, 
duty,  or  authority"  merely  because  the  act  which  they  were  doing  was  an 
act  which  would  have  been  ultra  vires  unless  there  had  been  statutory 
authority  for  their  doing  it.  As  I  have  said,  I  thought  there  was  a 
great  deal  in  that  argument  myself ;  but  on  looking  at  the  cases  I  have 
come  to  the  contrary  conclusion.  There  is  in  particular  the  case  of 
The  Ydufiy  1899,  P.  236 ;  68  L.  J.  P.  loi,  though,  of  course,  it 
was  an  Admiralty  case.  There  the  municipal  corporation  of  Preston 
had  become  a  harbour  authority,  and  had  acquired  statutory  power  to 
take  tolls,  and  their  harbour  master  had  been  negligent,  and  his 
negligence  had  caused  damage  to  a  ship.  The  exact  point  that  I  have 
been  considering  was  argued  there,  and  Jeune  P.  in  giving  judg- 
ment said :  "  I  cannot  doubt  that  the  corporation  of  Preston  in  carry- 
ing out  under  statutory  authority  its  enterprise  of  the  Ribble  navigation, 
a  water  highway  to  Preston,  acts  as  a  public  authority  executing  a 
public  duty  as  much  as  when  it  makes  or  maintains  the  land  highways 
within  the  ambit  of  the  municipality.  I  think,  further,  that  the 
point  is  covered  by  authority."  Then  he  refers  to  Harrop  v.  Ossett 
Corporation^  1898,  i  Ch.  525  ;  67  L.  J.  Ch.  347  ;  North  Metropolitan 
Tramways  v.  London  County  Council^  1898,  2  Ch.  145;  67  I^  J. 
Ch.  449;  and  Fielden  v.  Morley  Corporation^  1899,  i  Ch.  i  ;  67  L.  J. 
Ch.  611,  which,  he  says,  "are  instances  in  which  this  Act  was  held 
to  apply  to  municipal  corporations  carrying  out  works  outside  the  scope 
of  strictly  municipal  duties."  He  proceeds :  "  An  endeavour  was  made 
before  me  to  distinguish  those  decisions  on  the  ground  that  they  apply 
to  the  construction  of  works,  and  not  to  the  carrying  on  of  a  business 
by  contracts  with  private  individuals.  But  I  see  no  ground  for  this 
distinction.  Whether  a  corporation  is  constructing  a  work  or  using  it ; 
whether,  for  example,  it  is  building  an  aqueduct  and  laying  pipes  from 
it,  or  supplying  a  consumer  from  the  aqueduct  by  means  of  the  piping, 
it  appears  to  me  to  be  equally  engaged  in  executing  the  duties  imposed 
upon  it  by  Act  of  Parliament,  and,  though  it  may  be  asked  why  a 
corporation  so  acting  should  receive  privileged  advantages  in  litigation, 
I  cannot  doubt  that  the  Act  in  question  has  conferred  them."  Now 
that  is  the  exact  point  in  this  case,  and  it  was  so  decided  by  the 
President  of  the  Admiralty  Division  in  that  case.  The  case  went  to  the 
Court  of  Appeal,  and  in  that  Court  the  same  arguments  were  addressed 
to  the  Court  by  counsel  for  the  plaintiffs,  and  their  argument  was  to  the 
effect  that  there  was  a  distinction  between  the  carrying  on  of  works  and 
the  construction  of  them ;  but  the  Court  of  Appeal  decided  against 
them.  Their  Ix)rdships  do  not  in  their  judgments  go  fully  into  that 
particular  distinction  that  was  taken  ;    but  it  must  have  been  present  to 


Digitized  by 


Google 


K.B.  KING  S    BENCH    DIVISION.  667 


lQ04w 


their  minds,  because  it  is  put  forward  clearly  in  the  arguments,  and 

they  decided  in  that  case  that  an  action  to  recover  damages  for  the  p&rker  and 

negligence  of  the  harbour  master  in  admitting  the  ship  into  the  harbour,  f'^^J^/fl!'  ^ 

when  there  was  not  sufficient  water  for  her,  was  a  matter  in  which  the  OomiciL 

municipal  corporation  were  entitled  to  the  protection  of  the  statute,  and 

it  seems  to  me  that  that  is  a  decision  on  the  only  point  in  regard  to  the 

matter  on  which  I  had  any  real  doubt.      The  authorities  to  which 

Mr.  Moyses  has  referred  me  are  rather  old.      There  are,  of  course, 

some  points  of  law  with  regard  to  which  the  older  the  authority  is  the 

better;  but  in  regard  to  some  other  points  that  is  not  so,  and  with 

regard  to  these  points  about  notice   of  action,  statutes  of  limitation, 

and  public  duties,  and  so  on,  the  law  has  been  considerably  altered 

within  the  last  sixty  years.     I  do  not  think  anyone  can  doubt  that,  and 

consequently  an  authority  sixty  years  old  is  not  quite  so  reliable  as  one 

in  1899.     I^  Carpue  v.  London  and  Brighton  Railway  (1844)  5  Q.  B. 

747;    13   L.  J.  Q.  B.  133,  the  action  was  brought  against  what  was 

undoubtedly   a  trading    company,   which    according   to   the   modern 

decisions  would  not  have  been  within  the  protection  of  this  Act  of 

Parliament  which  was  not  in  existence  at  that  time.     I  think,  therefore, 

that  I  cannot  regard  that  as  an  authority  which  prevents  my  acting  on, 

or  justifies  me  in  not  acting  on,  the  recent  authority  in  the  Court  of 

Appeal,  and  on  these  grounds  I  think  I  must  hold  that  the  defendants 

are  entitled  to  the  protection  of  this  statute. 

Judgment  for  the  defendants. 

Solicitor  for  the  plaintiffs — Henry  J.  Sydney. 

Solicitor  for  the  defendants — W.  A.  Blaxland. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ijifib  Court  of  3u0ticc- 

i004.  CHANCERY    DIVISION. 


Mar,  12.      /7e   FARNHAM*S    SETTLEMENT.      THE    LAW   UNION  AND    CROWN 

INSURANCE  COMPANY  i;.  HARTOPP. 

Tenant  fop  life  and  pemalnderaian— Costs  of  anltapy  ^eopks  -Nottoe 
served  on  "  owner  op  oceuplep  **— Wopks  eappled  out  by  tenant 
fop  life  held  iMiyable  out  of  Inoome  —  Public  Health  (London) 
Aot,  1891  (64  &  66  Vict.  c.  70),  ss.  4,  6,  (9),  12L 

The  cost  of  sanitary  works  executed  by  the  tenant  for  life  under  the 
Public  Health  {London)  Act^  1891,  upon  freehold  houses  forming 
part  of  a  residuary  bequest  to  trustees  upon  trust  for  tenant  for  Up 
and  remaindermen^  will  not^  in  the  absence  of  an  application  by  the 
trustees  under  the  Settled  Land  Acts,  be  held  to  be  a  charge  upon  the 
capital  of  the  residuary  estate. 

In  re  Lever,  Cordwell  v.  Lever,  1897,  i  Ch.  32  ;  66  L.  J. 
Ch.  66,  distinguished. 

This  was  an  adjourned  summons  raising  the  question  whether  a  sum 
of  ;£^255  expended  on  certain  sanitary  work  at  premises  in  Foster  Lane, 
in  the  City  of  London,  as  required  by  the  Corporation  of  the  City,  as 
sanitary  authority,  should  be  borne  by  the  capital  of  the  trust  estate 
including  the  property  or  by  the  tenants  for  life. 

The  houses  in  (juestion  were  subject  to  the  trusts  of  and  formed  part 
of  the  investments  under  a  certain  indenture  of  marriage  settlement  of 
personalty,  and  the  plaintiffs,  the  Law  Union  and  Crown  Insurance 
Company,  were  mortgagees  who  had  foreclosed  of  the  interest  of  the 
first  tenant  for  life  under  the  settlement. 

On  the  25th  November,  1902,  the  Corporation  of  the  City  of  London 
served  a  notice  addressed  "  to  the  owner  or  occupier  "  of  the  property 
under  the  provisions  of  section  4  of  the  Public  Health  (London)  Act, 
1 89 1,  requiring  the  abatement  by  necessary  works  of  a  nuisance  arising 
from  defective  drains,  soil  pipes,  water-closets,  and  rain-water  and  waste 
pipes  being  in  such  a  state  as  to  be  a  nuisance  or  injurious  or  dangerous 
to  health. 

The  notice  came  to  the  hands  of  the  defendants,  the  present  trustees, 
and  as  a  result  of  correspondence  between  them  and  the  plaintiff  com- 
pany the  latter  took  upon  themselves  the  duty  of  completing  the 
required  works  without  prejudice  to  the  question  as  to  the  liability  for 
the  same. 

The  work  was  done  to  the  satisfaction  of  the  sanitary  authority  at  a 
cost  of  ;^, 255,  which  had  not,  in  fact,  been  paid;  and  this  summons 
was  taken  out  by  the  plaintiffs,  who  submitted  that  it  was  payable  by 


Digitized  by 


Google 


C  CHANCERY    DIVISION.  669 

the  trustees  out  of  capital  moneys  in  their  hands  subject  to  the  trusts  of    _j^^ 

the  settlement.     It  appeared  that  the  work  included  (a)  relaying  the  av  Parnh&m's 
whole  of  the  drains  of  the  premises  together  with  manholes,  traps,  &c.,  Settlement   The 
and  connecting   the   same   with    the   main,    which   cost   ;^ii2,   and  Ojown  lusuranoe 
(d)  certain  inside  repairs  and  reconstruction  of  closets,  which  cost  the  ^^™P*^y  ^• 
balance,  ^143.      There  was  no  question  as  to  the  propriety  of  the        ^^' 
amount. 

The  trustees  had  no  capital  moneys  in  hand. 

Subsection  (9)  of  section  5  of  the  Public  Health  (London)  Act,  1891, 
provides  that  a  person  failing  to  comply  with  the  provisions  of  a 
nuisance  order  served  under  section  4  shall  be  liable  to  a  penalty,  and 
section  121  provides  that  "any  costs  and  expenses  which  are  recover- 
able under  this  Act  by  a  sanitary  authority  from  an  owner  of  premises 
may  be  recovered  from  the  occupier  for  the  time  being  of  such 
premises ;  and  the  owner  shall  allow  the  occupier  to  deduct  any  money 
which  he  pays  under  this  enactment  out  of  the  rent  from  time  to  time 
becoming  due  in  respect  of  the  premises,  as  if  the  same  had  been 
actually  paid  to  the  owner  as  part  of  the  rent." 

Warrington,  K.C.,  and  E,  S.  Ford  for  the  plaintiffs.  This  work  was 
in  the  nature  of  permanent  improvements,  and  if  the  trustees  had 
undertaken  it,  which  the  sanitary  authority  could  require  them  to  do, 
they  would  be  entitled  to  be  indemnified  in  respect  of  it  as  work 
payable  out  of  the  capital  of  the  residuary  estate :  In  re  Lever,  Cordwell 
V.  Lever,  1897,  1  Ch.  32;  66  L.  J.  Ch.  dd,  A  similar  decision  under 
the  Public  Health  Act,  1848,  was  given  in  In  re  Barney,  Harrison  v. 
Barney,  1894,  3  Ch.  562 ;  63  L.  J.  Ch.  676.  The  question  is  not  the 
same  as  in  In  re  Copland's  Settlement,  1900,  i  Ch.  326;  69  L.  J. 
Ch.  240,  where  the  tenant  for  life  was  liable  under  a  covenant. 

P,  O.  Lawrence,  K,C.,  and  C  Church  for  the  remaindermen.  The 
trustees  have  no  capital  moneys  in  hand,  and  they  have  not  come  to 
the  Court  to  be  indemnified.  By  an  arrangement  which  does  not  bind 
the  remaindermen  the  plaintiffs  have  incurred  the  liability.  Neither 
have  the  plaintiffs,  as  tenants  for  life,  brought  in  any  scheme  under  the 
Settled  Land  Acts  for  the  money  to  be  paid  as  if  for  permanent  im- 
provements. Further,  section  121  of  the  Public  Health  (London) 
Act,  1 891,  shows  that  the  money  is  not  a  charge  upon  capital. 
[Kekewich  J.  That  section  only  throws  the  question  back  a  stage, 
being  framed  for  the  protection  of  the  sanitary  authority.]  The  work 
should  be  paid  for  as  repairs  by  the  tenant  for  life :  In  re  Thomas, 
Wtathtralls.  Thomas,  1900,  i  Ch.  319 ;  69  L.  J.  Ch.  198. 
Stamp  for  the  trustees. 
Warrington,  K,C.,  in  reply.     The  liability  is  on  the  owners  of  the 
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^®^^    _  property  as  towards  the  sanitary  authority,  who  could  issue  a  summary 
Re  Pamham'g    order  upon  them,  and  in  default  recover  a  penalty  under  section  5  (9). 

SetUemoit.  The  t^Js  is  a  question  of  substance,  and  there  is  no  question  of  dissecting 
Law  Union  and   ^,  ,:.  *  ,,r.,jTj 

Grown  Insurance  ^"^  ^oxvi  into  improvements  and  repairs  as  under  the  Settled  Laad 
Company  v.        Acts. 
Hartopp. 

Kekewich  J.  The  plaintiffs  do  not  and  cannot  rely  on  the  pro- 
visions of  the  Settled  Land  Act  for  the  payment  of  the  cost  of  these 
repairs  out  of  capital  moneys,  because,  in  fact,  the  trustees  at  the 
present  moment  have  no  such  moneys  in  hand.  But  I  am  asked  to 
make  any  order  which  I  think  fit  to  make,  without  prejudice  to  any 
future  application  under  the  Settled  Land  Act,  in  case  money  does 
come  in.  Therefore  I  must  consider  how  the  case  stands  under  that 
Act,  and  it  is  a  matter  of  practical  importance,  as  these  repairs  and 
drainage  improvements  are  being  more  and  more  insisted  upon  by  the 
sanitary  authorities. 

I  always  deal  with  these  applications  on  this  principle,  that  the 
sanitary  authority  can  insist  upon  the  work  being  done,  and  the  tenant 
for  life  does  the  repairs  with  the  full  concurrence  of  the  trustees,  and 
then  comes  to  the  Court  to  be  indemnified  out  of  capital  moneys.  The 
Court  then  says  that  any  improvements  which  come  within  the  meaning 
of  that  word  in  the  Settled  Land  Act  ought  to  be  provided  for  out  of 
capital  moneys,  and  those  that  are  not  within  the  term  should  not  be 
so  provided  for.  Speaking  for  myself,  I  require  the  Masters  in  my 
Chambers  to  go  through  the  schedule  of  work  done  and  dissect  it  I 
do  not  take  the  affidavit  of  any  architect  or  surveyor  upon  the  point 
The  question  always  is,  "  Are  they  within  the  Settled  Land  Act  ? " 
For  instance,  ''  drainage  "  is  mentioned  there,  but  drainage  is  seldom  a 
permanent  improvement ;  the  requirements  are  constantly  being 
altered,  sometimes  from  year  to  year ;  and  yet  it  is  allowed.  I  shall 
deal  with  this  matter  in  that  way  if,  when  some  capital  moneys  come  in, 
the  plaintiffs  come  to  me  under  the  liberty  to  apply  which  I  propose  to 
grant  in  this  case. 

But  the  plaintiffs  rely  on  the  authority  of  Re  Lever^  Cordweli  v. 
Levery  1897,  i  Ch.  32  ;  66  L.  J.  66,  so  as  to  ground  their  claim  that 
these  works  should  be  paid  for  out  of  capital.  There,  however,  the 
trustees  did  the  work,  and  the  learned  judge  put  their  right  entirely  on 
the  footing  of  indemnity,  the  obligation  being  on  the  trustees  who, 
according  to  a  well-settled  rule,  were  entitled  to  be  indemnified  out  of 
the  whole  estate,  having  done  that  which  it  was  their  bounden  duty  to 
do.  In  this  case  the  trustees  have  not  done  the  work  ;  they  were  too 
prudent  or,  as  I  might  say,  too  "  canny.'*  They  had  no  moneys  in 
hand,  and  they  could  not  make  a  bargain  so  as  to  bind  the  inheritance. 
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It  seems  to  me  that  the  plaintiffs  cannot  show  that  their  case  is  within        t90^ 
the  authority  of  I^e  Lever^  and  that  their  application  accordingly  fails,  >^^  Famham's 
but  without  prejudice  to  any  application  which  they  may  at  some  future  Setflament  Ti» 
time  be  able  to  make  under  the  Settled  Land  Act.  Orown^inuioe 

Appluation  dismissed,  with  liberty  to  apply,      j^g^  '^^ 

Solicitors  for  the  plaintiffs — Robins,  Hay,  Waters,  and  Hay. 
Solicitors  for  the  Trustees  and  the  Remaindermen — Church  Adams, 
and  Prior. 
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^^_  KING'S     BENCH     DIVISION. 

Mar.  18  19  HEAVER  AND  OTHERS  v.  FULHAM  BOROUGH  COUNCIL. 

Se'weps— **  Dpaln  **  op  ''Sewep*'— Metpopollfl— Dpaiiia«e  hy  oomblned 
opepation— Plan  showlncr  no  details  apppoved  by  looal  authority 
—Deviation  ft>oni  original  plan— Stack  pipe  of  one  house  pecelvliig 
watep  ft>oRi  poof  of  adjoininflr  house— 'Wpon^r'^  departupe  firam 
authoplzed  plan— Rights  as  bet^i^een  wponffdoep  and  local 
authoplty— Devolution  of  ppopepty— Dpaln  found  on  Inspectten 
to  be  laid  contrapy  to  dlpeotlons— OflTendlns'  papty— MetPopoUs 
Management  Aot,  1855  CIS  6c  10  Vict,  c  120),  ss.  74,  76,  8a  26a 

Where  a  plan  for  the  drainage  of  a  group  of  houses  in  London 
by  a  combined  operation  showing  no  details  has  been  approved  by  the 
local  authority,  and  the  drainage  has  in  fact  been  carried  out  in  a 
particular  manner  under  the  supervision  of  the  surveyor  of  the  heal 
authority^  it  may  be  inferred  that  the  details  were  left  by  the  local 
authority  to  be  dealt  with  by  the  surveyor.  And  in  that  case  the 
pipe  conveying  the  drainage  of  the  houses  is  a  drain^  as  being  a  drain 
for  draining  the  group  of  houses  by  a  combifted  operation  under  an 
order  of  the  loM  authority,  although  the  separate  drains  of  the  two 
houses  are  connected  in  a  manner  differing  from  that  indicated  on  the 
approved  plan. 

Greater  London  Property  Co.  v.  Foot,  1899,  '  Q-  ^-972;  68 
L.  J.  Q,  B.  628,  and  Gorringe  v.  Shoreditch  Borough  Council 
(1902)  86  L.  T.  592,  discussed. 

Quer}>  whether  the  fact  that  a  stack  pipe  of  one  house  in  fact  con- 
veys to  the  drain  of  that  house  the  water  from  the  roof  of  an  adjoining 
house  not  ordered  by  the  local  authority  to  be  drained  in  combination 
with  it  makes  the  drain  a  ^^  sewer  "  below  the  point  of  connection, 

Sillesz'.  Fulham  Borough  Council,  1903,  i  K.  B.  829;  i  L.  G.  R. 
643  ;  72  L.  J.  K.  B.  397,  commented  on. 

Where  a  pipe  for  the  drainage  of  two  houses  is  unlawfully  laid 
contrary  to  the  order  of  the  local  authority,  the  ivrongdoer  himself 
cannot  take  advantage  of  his  wrongful  act  by  alleging  as  between 
himself  and  the  local  authority  that  the  pipe  is  a  sewer  and  not  a 
drain.  And  a  person  claiming  under  the  wrongdoer  and  oit'ning 
both  the  houses  is  in  the  same  position  in  this  respect  as  the  wrongdoer 
himself  though,  semble,  //  is  otherwise  where  the  two  houses  have 
passed  to  sepatate  owners, 

Kershaw z;.  Taylor,  1895,  2Q.  B.471 ;  6^\^,],IA,C, 2^$ explained. 

The  provisions  of  section  83  of  the  Metropolis  Management  Ad, 
1855,  under  which  where  a  drain  isjoundon  inspection  to  have  beenlaU 
contrary  to  the  directions  oj  the  local  authority  the  offending  party  is 
liable  in  a  penalty,  and  the  local  authority  may  require  the  person 
making  the  drain  to  reinstate  it  in  accordance  with  their  directions, 
are  available  agaitist  the  original  wrongdoer  only  and  not  against  his 
successors  in  litle. 
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This  was  an  action  in  which  the  plaintiffs  claimed —  lOO^ 

(i)  An  injunction    to  restrain  the  defendants,   their   servants,   or  Heaver  and 
agents  from  entering  upon  the  premises  of  the  plaintiffs  and  breaking  ^^•"J'-JJ^** 
open  or  in  any  way  interfering  with  the  drains  or  sewers  (or  any  of 
them)  of  29,  Rosebury  Road,  the  property  of  the  plaintiffs,  for  the 
purpose  of  converting  any  sewer  into  a  drain. 

(2)  A  declaration  that  the  said  drain  of  No.  29,  Rosebury  Road,  was 
a  sewer  within  the  Metropolis  Managements  Acts. 

In  1889  ^  Mr.  Alfred  Heaver  submitted  to  the  Fulham  Vestry,  the 
predecessors  of  the  defendants,  a  plan  (called  plan  No.  i)  for  the 
drainage  of  a  number  of  houses,  which  he  was  then  about  to  build,  in 
Rosebury  Road,  and  an  adjoining  road.  A  sketch  of  so  much  of 
plan  No.  I  as  related  to  No.  29,  Rosebury  Road  and  the  adjacent 
houses,  will  be  found  to  the  left  of  the  copy  of  plan  No.  2,  hereinafter- 
mentioned,  on  page  673. 

The  plan,  as  will  be  seen  from  the  sketch,  contemplated  the  drainage 
of  the  houses  in  pairs,  each  pair  by  a  "  combined  operation  "  ;  but  gave 
no  details  as  to  the  manner  in  which  the  drains  were  to  be  laid. 

There  was  evidence,  referred  to  in  his  judgment,  on  which 
Channell  J.  held  that  the  plan  was  approved  by  the  Vestry. 

The  houses  were  subsequently  built ;  and  the  drainage  of  Nos.  27 
and  29,  Rosebury  Road  was  carried  out  in  the  manner  shown  on 
another  plan  put  in  evidence  at  the  trial  (called  plan  No.  2),  of  which 
a  copy  will  be  found  on  page  673. 

It  will  be  seen  from  this  plan  that  the  main  drain  of  No.  29 
commenced  at  a  gully  (into  which  the  waste  water  from  a  sink  in  No. 
29  discharged)  at  the  back  of  No.  29  close  to  the  boundary  between 
Nos.  29  and  27  ;  and  that  a  corresponding  gully  at  the  back  of  No.  27 
was  connected  with  the  main  drain  of  No.  29  at  its  commencement. 
Lower  down  the  drain  received  the  drainage  of  a  w.c,  &c.,  in  No.  29. 
Lower  down  again  it  was  joined  by  a  length  of  pipe  conveying  water 
from  a  gully  into  which  a  stack  pipe,  affixed  to  the  wall  of  No.  29, 
and  bringing  the  water  from  the  roofs  of  Nos.  29  and  31,  discharged.  It 
was  then  joined  by  the  main  drain  of  No.  27. 

Alfred  Heaver,  in  order  to  create  ground  rents,  leased  Nos.  27, 
29,  and  31,  Rosebury  Road,  together  with  other  houses,  to  his  son, 
George  Heaver,  in  trust  for  himself.  Afterwards  the  ground  rents  were 
sold,  and  the  beneficial  interest  in  the  lease  was  conveyed  by  a  voluntary 
conveyance  to  George  Heaver,  and  included  by  him  in  his  marriage 
settlement.  Subsequently  Alfred  Heaver  died.  And  at  the  dates 
material  to  the  present  action  the  beneficial  interest  in  the  lease  was 
vested  in  the  trustees  of  George  Heaver's  marriage  settlement,  who 
were,  in  fact,  two  of  the  four  executors  of  the  will  of  Alfred  Heaver. 
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^^^^  In  1903  a  portion  of  the  main  drain  of  No.  29,  Rosebury  Road,  at 

Heaver  and  or  about  the  point  where  it  received  the  drainage  from  the  water-closet 
5*?*"  J'!^^'^  of  No.  29  was  out  of  repair.  And  on  February  20,  1903,  a  notice 
under  sections  83  and  85  of  the  Metropolis  Management  Act,  1855, 
and  section  64  of  the  Metropolis  Management  Amendment  Act,  1862,  was 
served  on  the  executors  of  Alfred  Heaver,  who  by  a  mistake  which  is 
explained  by  Channell  J.  in  his  judgment,  were  supposed  to  be  tbe 
owners  of  the  premises,  requiring  them  within  fourteen  days  to  execute 
the  necessary  works  to  remedy  the  defect  in  the  drain. 

Against  this  notice  the  executors  appealed  to  the  I^ndon  County 
Council  on  the  ground,  among  others,  that  the  alleged  drain  was  a 
sewer  repairable  by  the  defendants. 

When  the  appeal  came  before  the  London  Coimty  Council  it  was 
adjourned  sine  die  with  a  view  to  the  parties  obtaining  a  legal  decision 
on  the  question  whether  the  alleged  drain  was  or  was  not  a  "  sewer." 

On  July  31,  1902,  after  the  appeal  had  been  adjourned  by  the 
London  County  Council,  the  defendants  served  on  the  executors  of 
Alfred  Heaver  a  notice  framed  under  section  83  of  the  Metropolis 
Management  Act,'  1855,  calling  upon  them  to  alter  and  reinstate 
the  drain  in  question  in  comformity  with  plan  No.  i  by  disconnecting 
the  drain  receiving  the  waste  water  from  the  sink  of  No.  29. 

On  October  26,  1903,  the  present  action  was  commenced  by  the 
executors  of  Alfred  Heaver  as  plaintiffs ;  and  on  the  same  day  the 
plaintiffs  obtained  ex  parte  from  a  judge  in  chambers  an  interim 
injunction  to  restrain  the  defendants  from  entering  upon  No.  29, 
Rosebury  Road  and  interfering  with  the  drains,  and  took  out  a  summons 
to  continue  the  injunction  until  the  trial.  When  the  summons  came 
on  the  defendants  undertook  not  to  proceed  with  their  notice  pending 
the  trial. 

Subsequently  the  error  as  to  the  ownership  of  the  premises  was 
discovered,  and  at  the  trial  (the  plaintiffs*  solicitors  having  previously 
intimated  to  the  defendants  that  the  application  would  be  made)  appli- 
cation was  made  to  substitute  the  trustees  of  George  Heaver's  marriage 
settlement  as  plaintiffs.  This  was  refused,  but  leave  was  given  to  add 
the  two  plaintiffs  who  were  trustees  of  the  marriage  settlement  as 
plaintiffs  in  that  capacity. 

Boxall^  K.  C,  and  Sylvain  Mayer  for  the  plaintiffs.  What  the  vestry 
did  in  1889  did  not  amount  to  an  order  for  the  drainage  for  Nos.  27 
and  29,  Rosebury  Road,  by  a  combined  operation.  And  even  if  the 
sanctioning  of  the  plans  amounted  to  such  an  order,  there  is  no 
evidence  that  the  order  was  ever  notified  to  Mr.  Heaver  as  required  by 
section  76  of  the  Metropolis  Management  Act,  1855. 
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Even  if  the  sanctioning  of  ihe  plans  constituted  an  order  for  the 
combined  drainage  of  Nos.  27  and  29,  and  it  is  to  be  assumed  that  the  HeaTV  and 
order  was  duly  notified,  the  drainage  was  not  carried  out  in  accordance  2J5!^^'n!jl^'J 
with  that  order.  In  the  first  place,  the  connection  of  the  waste  water 
pipe  from  No.  27  with  the  main  drain  of  No.  29  at  the  rear  of  the 
premises  is  not  in  accordance  with  what  was  shown  on  the  plans.  And 
in  any  case  the  connection  of  the  stack  pipe  bringing  down  the  rain- 
water from  the  roof  of  No.  31  with  the  drain  clearly  prevents  the 
drain  below  that  connection  from  being  laid  under  the  order  of  the 
vestry ;  for  below  that  point  the  pipe  takes  the  drainage  of  a  third 
house  in  addition  to  the  two  which  were  ordered  to  be  drained  in  com- 
bination :  Si/Ies  V.  Fulham  Borough  Council^  1903*  i  K.  B.  829 ; 
iLG.  R.  643;  72  L.  J.  K.  B.  397. 

DanckwertSy  TT.C,  and  Courthopt  Munroe  for  the  defendants.  There 
is  ample  evidence  of  an  order  sanctioning  drainage  of  the  two  houses 
by  a  combined  operation  :  Bateman  v.  Poplar  Board  of  Works  (1886) 
II  Ch.  D.  360;  56  L.  J.  Ch.  149  ;  Geen  v.  Newington  Vestry ^  1898, 
2  Q.  B.  I  ;  67  L.  J.  Q.  B.  557  ;  Greater  iMndon  Property  Co.  v.  Foot^ 
1899,  I  Q.  B.  972  ;  68  L.  J.  Q.  B.  628. 

When  once  an  order  for  the  drainage  of  a  group  or  block  of  houses 
by  a  combined  operation  within  the  meaning  of  the  Metropolis 
Management  Act,  1855,  has  been  made,  such  group  or  block  of  houses 
must  be  treated  as  one  building  for  the  purposes  of  drainage,  and  any 
deviation  from  the  plan  is  immaterial  provided  that  the  burden  of 
drainage  is  not  increased  by  the  addition  of  drainage  coming  from  other 
bm'ldings :  Greater  London  Property  Co,  v.  Foot^  1899,  i  Q.  B.  972  ; 
68  L.  J.  Q.  B.  6283  Gorringe  v.  Shoreditch  Borough  Cmmcil  (r902) 
86  L.  T.  592. 

If  the  deviation  is  such  that  the  drain  actually  as  existing*  cannot  be 
said  to  have  been  laid  under  order  of  the  vestry,  the  deviation  was  a 
wrongful  act  on  the  part  of  the  plaintiffs'  predecessors  in  title,  and  the 
plaintiffs  are  estopped  from  asserting  that  the  pipe  is  a  sewer.  The 
plaintiffs  are  not  purchasers  for  value  without  notice,  and  cannot  take 
advantage  of  the  wrongful  act  of  their  predecessors  in  title  :  Kershaw  v. 
Taylor,  1895,  2  Q.  B.  471 ;  64  L.  J.  M.  C.  245 ;  Gorringe  v.  Shoreditch 
Borough  Council  {1^02)  86  L.  T.  592  ;  Butt  v.  Snow  (1903)  2  L.  G.  R. 
222;  89  L.  T.  302;  Oliver  v.  Camberwell  Borough  Couiicil  (1904) 
2  LG.  R.  617. 

Channell  J.  In  this  case  the  substantial  question  between  the 
parties  is  whether  a  certain  structure — being  a  portion  of  the  provision 
for  drainage  of  two  houses,  but  being  upon  one  house.  No.  29,  in  Rose- 
bury  Road,  so  far  as  it  is  out  of  repair — is  repairable  at  the  expense  of 
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^??*'.       ^^^  owners  of  the  property  or  at  the  expense  of  the  local  authority,  the 

Heaver  and        present  defendants.      That  is  the  question  of  substance;    there  are 

Bmn^h'nft^*?  several  subordinate  questions,  in  reference  to  the  parties  who  can  take 

'  proceedings,  and  in  reference  to  a  notice  given  by  the  defendants  in  the 

course  of  the  dispute  which  had  arisen  in  consequence  of  the  want 

of  repair  or  the  condition  in  which  this  structure  was  found. 

In  order  to  determine  the  point  of  substance,  I  have  to  consider  the 
old  question  whether  this  structure  was  a  drain  or  a  sewer ;  and  it  is 
convenient,  I  think,  to  go  through  the  story  in  the  order  of  the  events 
that  happened.  It  is  admitted  that  the  structure  was  made  substantially 
in  its  present  form  at  the  time  the  houses  were  built.  It  is  not  a  case 
where  a  structure  which  at  one  time  was  a  drain  is  alleged  to  have  been 
converted  into  a  sewer  at  a  subsequent  date  by  reason  of  alterations. 
Consequently  the  question  does  not  arise  under  section  74  of  the 
Metropolis  Management  Act,  1855,  t>ut  the  order,  if  an  order  was  made, 
which  makes  this  structure  a  drain  and  not  a  sewer,  was  made  under  section 
76.  When  it  was  proposed  to  build  these  houses,  the  builder  and  owner  of 
the  property,  one  Mr.  Alfred  Heaver,  who  is  now  dead,  by  himself  or  by 
somebody  acting  for  him,  deposited  a  plan  with  the  then  local  authority, 
which  I  have  here.  That  plan  was  a  plan  for  a  large  number  of  houses, 
and  it  obviously  proposed  to  drain  those  houses  in  pairs.  The  plan 
gave  no  details  as  to  the  particular  drainage,  if  I  may  use  that  expres- 
sion, of  each  house  ;  and  in  all  probability  the  local  authority,  if  they 
had  liked,  might  have  sent  back  that  plan  and  said  it  was  not  sufficient 
and  that  they  wanted  further  details ;  but  they  did  not.  The  surveyor 
reported  in  favour  of  it ;  it  came  before  the  works  committee,  and  they 
passed  it.  There  is  a  minute  put  in  of  the  works  committee  approving 
of  the  plan  ;  the  chairman  of  the  works  committee  signed  it,  and  the 
proceedings  of  the  works  committee  subsequently  came  before  the  full 
body  of  the  vestry,  and  there  is  a  minute  of  the  vestry  put  in  either 
approving  of  the  plan  or  adopting  the  resolution  of  the  works  com- 
mittee. Now,  according  to  the  cases,  that  minute  amounts  to  an  order 
within  the  meaning  of  the  Metropolis  Management  Act,  1855,  ^^^  ^^^ 
drainage  of  a  group  or  block  of  houses  by  a  combined  operation. 

The  first  point  that  is  made  about  this  is  that  there  is  no  proof  that 
the  order  was  notified  to  the  owner.  •  The  latter  part  of  section  76  of 
the  Act  of  1855  provides  that  "the  vestry  or  district  board  shall  make 
their  order  in  relation  to  the  matters  aforesaid,  and  cause  the  same  to 
be  notified  to  the  person  from  whom  such  notice  was  received  within 
seven    days*   after    the    receipt    of  such  notice,  and    in    default  of 


*  The  period  is  extended  by  section  63  of  the  Metropolis  Management  Amendment 
Act,  1862.  ^ 
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such  notice,  or  if  such  house,  building,  or  drain  or  branches  ^'^_ 
thereto  or  other  connected  works  and  apparatus  ....  be  Heaver  and 
begun,  erected,  made,  or  provided  in  any  respect  contrary  ^o^^®"^-^^ 
any  order  of  the  vestry  or  board  made  and  notified  as  aforesaid  ... 
it  shall  be  lawful  for  the  vestry  or  board  to  cause  such  house  or  build- 
ing to  be  demolished  or  altered,  and  to  cause  such  drain  .  .  .  and 
other  connected  works  and  apparatus  ...  to  be  relaid,  amended,  or 
remade,  or,  in  the  event  of  omission,  added,  as  the  case  may  require, 
and  to  recover  the  expenses  thereof  from  the  owner  .  .  ."  If  it  were  a 
question  of  demolishing  a  house  or  recovering  expenses,  specific 
evidence  of  the  notification  having  been  given  might  be  required ; 
though  even  in  that  case,  after  the  lapse  of  time,  I  think  any  tribunal 
would  be  entitled  to  draw  its  own  inferences  of  fact  as  to  whether  the 
notification  was  given ;  and  here  the  gentleman  who  might  have  given 
evidence  that  he  never  heard  that  this  order,  which  he  had  asked  for, 
was  made,  is  dead,  and  his  evidence  is  not  available.  The  vestry  did 
not,  apparently,  keep  copies  of  their  notices,  and  ,very  likely  notice  was 
given  verbally.  Nobody  is  able  at  this  distance  of  time  to  say  positively 
that  Mr.  Heaver  was  told  that  his  application  had  been  sanctioned ; 
but  he  went  on  with  the  work,  and  I  consider  that  I  am  perfectly  at 
liberty  to  infer  that  he  did  know  that  his  application  had  been  granted. 
He  had  made  it ;  he  went  on  with  the  work ;  he  had  no  business  to  go 
on  with  the  work  without  having  an  answer—  and  a  favourable  answer — 
to  his  application.  I  feel  absolutely  certain  that  he  was  informed,  and  I 
therefore  draw  the  inference,  from  the  facts  which  are  placed  before  me, 
that  he  was  informed  that  the  application  had  been  granted. 

The  next  question  that  arises  is,  what  is  the  effect  of  the  order? 
The  houses  were  built  and  drains  were  made,  and  the  drains  were 
made,  as  I  have  already  said,  in  the  form  in  which  they  are  to  be  found 
now.  There  are  two  matters  that  require  consideration.  One  is  the 
way  in  which  the  sinks  at  the  back  of  the  premises  were  drained; 
another  is  with  regard  to  a  particular  rain-water  pipe.  I  will,  in  the 
meantime,  disregard  the  rain-water  pipe,  with  which  I  will  deal 
separately  later.  The  sinks  at  the  back  of  both  houses,  Nos.  27  and 
29,  were  drained  through  the  structure  which  in  other  respects  drained 
No.  29,  and  which  is  alleged  to  be  a  sewer.  It  was  an  obviously  con- 
venient arrangement.  The  two  sinks  were  close  together ;  by  draining 
them  in  that  way  it  was  necessary  only  to  have  an  additional  three  feet 
or  so  of  pipe  instead  of  some  forty  or  fifty  feet ;  and  the  forty  or  fifty 
feet  of  pipe  that  was  to  be  laid  through  the  back  garden  of  No.  29  was 
made  available  for  draining  the  two  sinks  which  were  close  together 
instead  of  draining  one  only.  Now,  that  is  the  principal  thing — there 
is  also  the  rain-water  pipe,  with  which  I  will  deal  later — which    is 
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^^Q^  allied  to  make  the  whole  structure,  which  passes  right  through  No.  29, 
Heaver  and  and  which  takes  nothing  from  No.  27  but  the  water  from  that  particular 
SSS'U'rK^  sink,  a  sewer  repairable  by  the  local  authority. 

The  evidence  on  the  part  of  the  plaintiffs  is  that  the  work  was  done 
under  the  superintendence  of  the  surveyors  or  officials  of  the  vestry. 
The  plan  that  had  been  approved  of  the  drainage  had  no  details  at  all 
as  to  how  the  particular  drains  coming  from  each  water-closet  and  each 
sink  and  so  on  were  to  be  made ;  the  details  were  left  out  altogether. 
There  is  no  evidence  that  any  subsequent  plan  was  deposited  or  asked 
for  or  given.  It  may  well  be  that  the  approval  of  the  plan  meant  only, 
"  We  will  approve  it  so  far,  but  you  must  give  us  another  plan  about 
the  details ; "  but  there  is  no  evidence  of  it,  and  I  think  that  as  a  matter 
of  fact  details  of  that  character — how  the  drain  of  a  particular  water- 
closet  or  a  particular  sink  is  to  go — are  commonly  left  to  the  surveyor  to 
deal  with  ;  and  it  seems  to  me  that  the  action  of  the  vestry  in  approving 
in  the  way  in  which  they  did  of  a  plan  to  drain  two  houses  in  com- 
bination, without  any  details  of  the  way  in  which  the  particudar  drains 
from  each  water-closet  and  each  sink  were  to  be  made,  in  itself 
amounted  to  an  authority  to  the  surveyor  to  deal  with  the  matter.  And 
if  in  fact  what  happened  was  that  the  builder  said  to  the  surveyor, 
"  Now  that  I  have  got  the  authority  of  the  vestry  to  drain  these  two 
houses  in  combination,  is  there  any  objection  to  my  putting  the 
drainage  of  this  gully  trap  which  is  on  No.  27  through  to  join  the 
drain  on  No.  29  ;  it  will  make  3  feet  of  piping  instead  of  30,"  and 
the  surveyor  said,  "  Yes,  I  think  that  comes  within  the  order,"  or  "  I 
see  no  objection  to  it," — if  that  happened  either  expressly  in  words  or 
by  the  action  of  the  parties  having  the  same  legal  effect  as  if  that 
happened  in  words — would  it  not  be  true  to  say  that  this  construction 
had  been  made  under  the  order  of  the  vestry ;  because  that  is  what  is 
wanted  under  the  definition  section,  section  250,  which  defines  "  dram  ** 
as  including  "  any  drain  for  draining  any  group  or  block  of  houses  by 
a  combined  operation  under  the  order  of  any  vestry  or  district  board." 
I  think  that  that  would  be  sufficient.  If  so,  this  structure  is  a  drain, 
within  the  definition  section,  and  not  a  sewer. 

It  is  suggested  by  Mr.  Danckwerts  that  there  is  authority  for  saying 
that  when  an  order  has  been  made  for  combined  drainage  of  two 
houses,  then  the  two  houses  must  be  treated  as  one  house,  and  the 
owners  of  them  have  the  same  right  to  cause  alterations  in  the  structure 
of  the  drains  as  they  would  have  if  it  was  one  house.  If  that  principle 
is  correct,  it  also  would  prevent  this  structure  from  being  converted 
into  a  sewer  by  the  connection  with  the  gully  trap  of  No.  27. 
Unfortunately  the  authority  quoted  for  that  is  a  passage  in  a  judgment 
of  my  own  in  Greater  London  Property  Co,  v.  Foot,  1899,  i  Q.  B.  972; 
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68  L.  J.  Q.  B.  628,  which   I   afterwards  referred   to  in  Gorringe  v.        ^^^^ 

Shareditch  Borough  Council  (1902)  86  L.  T.  592.   If  it  were  a  judgment  Heaver  and 

of  some  other  judge,  I  should  treat  it  with  respect  and  follow  it,  and  Others  r.Fulham 
f  ,.       r  .,  .,.      .^  .  ^         ,  -  I     Borough  OonncU. 

throw  upon  bim  the  responsibility  if  it  was  wrong  ;  but  unfortunately, 

being  my  own,  the  position  is  different,  and,  if  I  think  that  that  was 

stated  a  little  too  widely,  I  think  it  is  my  duty  to  say  so,  and  not  to 

follow  it.     Now,  I  am  not  sure  that  it  was  not.     For  some  purposes, 

and  in  reference  to  the  facts  of  these  cases,  I  have  no  doubt  that  what 

I  said  was  right    In  Greater  London  Property  Co,  v.  Foot  the  alteration 

was  a  mere  deviation  of  the  drain  in  part  in  one  house,  not  bringing  in 

drainage  from  another  house  in  any  way  different  from  that  which  had 

been  sanctioned ;  so  that  there  the  thing  was  clear.     In   Gorringe  v. 

Shoreditch  Borough  Council  the   alteration   was   the   bringing  in   the 

drainage  of  another  building,  a  building  which  did  not  exist  at  the  time 

of  the  order,  but  which  had  been  erected  on  the  back  garden  or  back 

yard  of  one  of  the  premises  which  was  authorised  to  be  drained  by  the 

combined  drainage.     Therefore  the  case  was  slightly  different  from  this. 

I  am  not  quite  sure,  therefore,  that  the  passage  in  my  judgment  ought 

not  to  be  confined  to  facts  similar  to  the  facts  that  existed  in  those  two 

cases,  and  I  am  a  little  doubtful  whether  it  ought  to  be  taken  to  go  so 

far  as  to  sanction  what  was  done  in  this  case,  which  was  bringing  in 

the  drainage  of  No.  27  in  a  way  that  certainly  had  not  been  specifically 

authorised  by  the  order  of  the  vestry.     The  order  of  the  vestry  had 

authorised  the  two  houses  to  be  to  a  certain  extent  drained  together, 

but  it  is  a  question,  as  it  seems  to  me,  of  what  the  meaning  of  this 

plan  with  no  details  is.     My  view  is  that  it  was  an  order  for  the  houses 

to  be  drained  in  pairs,  and  that  as  regards  the  details  of  the  way  in  which 

the  drains  from  the  particular  water-closets  and  the  particular  sinks, 

which  they  must  have  contemplated  would  be  constructed,  were  to  go, 

it  was  all  left  to  be  arranged  by  the  surveyor,  or  arranged  in  the  way  in 

which  the  particular  drains  of  one  house  usually  are  arranged,  which  I 

think  is  that  the  particular  line  which  the  water-closet  drain  and  the 

sink  drain  take  is  left  to  the  surveyor.     It  is  on  that  ground  that  my 

judgment  is  based  that  this  structure  is  a  drain  and  not  a  sewer. 

But  there  is  another  view  of  the  case,   and  in  my  judgment  an 

important  view — a  matter  that  is  constantly  turning  up  in  these  cases. 

Suppose  that  I  am  to  assume  the  fact  to  be  that  the  builder  did  not 

call  the  attention  of  the  surveyor  to  this ;  that  he  did  it  to  save  himself 

the  expense  of  the  extra  40  feet  or  so  of  piping  \  that  he  did  it  behind 

the  back  of  the  surveyor,  covered  it  up  as  quickly  as  he  could,  and 

never  said  anything  about  it.     If  those  are  the  facts,  how  does  the 

matter  stand  ?    A  perfectly  wrongful  act  was  done,  wrongful  in  ever>' 

way,  and  contrary  to  a  considerable  number  of  provisions  of  the  Act  of 
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Parliament.     It  is  impossible  to  say  that  that  turned  the  structure  into 

Heaver  and        a  sewer  then  —that  that  wrongful  act  vested  it  in  the  vestry  as  a  sewer 

Others  z/.Pulham  and  made  it  repairable  at  the  expense  of  the  ratepayers  generally,  and 
Borough  Coancil.      ^    r*u  ^  j  t^  •         .      .    ^^  ...^     .       ^' 

not  of  the  owner  and  wrongdoer.     It  is  quite  impossible ;  I  am  sure 

there  is  no  authority  for  it ;  I  think  there  is  some  authority  now  the 
other  way.  Consequently,  in  the  time  of  Mr.  Alfred  Heaver,  if  those 
were  the  facts — I  do  not  myself  think  they  were ;  I  think  in  all 
probability  what  was  done  was  taken  to  be  covered  by  the  sanction  of 
the  vestry,  that  nobody  thought  of  doing  a  wrongful  act,  that  they 
thought  they  were  carrying  out  the  order  that  really  had  been  obtained 
from  the  vestry  ;  that  is  what  I  think  in  fact  happened— but  assuming 
it  was  the  other  way,  assuming  it  was  a  wrongful  act  in  transgression  of 
the  order,  how  does  the  matter  stand  ?  I  am  clear  that  in  the  time  of 
Mr.  Alfred  Heaver  the  structure  remained  a  drain  repairable  by  him, 
and  did  not  become  a  sewer  repairable  by  the  vestry.  Now  Mr.  Heaver 
is  dead.  Before  he  died  he  dealt  with  the  property  by  making,  in  the 
first  instance,  a  lease  of  the  two  houses  and  others  to  one  of  his  sons 
in  trust  for  himself,  the  lessor.  That  was  done  for  the  purpose  of 
enabling  him  to  sell  the  freehold,  or,  as  it  is  commonly  called,  the 
freehold  ground  rent,  and  he  did  sell  the  freehold  ground  rent ;  he 
remained  with  a  lease  for  99  years,  nominally  to  his  son,  but  reajly  for 
himself.  Then  at  a  later  date  he  gave  the  beneficial  interest  in  that 
lease  to  the  son,  to  whom  he  had  originally  granted  the  lease  as  trustee ; 
he  gave  it  as  a  gift ;  it  was  not  a  purchase  for  valuable  consideration  or 
anything  of  that  sort ;  and  the  most  important  part  of  it  is  that  it 
included  both  properties.  Then  the  son  married,  and  when  the  son 
married  it  was  included  in  his  marriage  settlement,  and  the  term  of  99 
years,  which  makes  ownership  within  the  meaning  of  all  the  Acts,  is 
now  vested  in  the  trustees  of  the  marriage  settlement.  That  is  the 
title,  and  in  my  opinion  there  is  nothing  in  it  to  alter  the  position  of 
things  or  in  any  way  to  vest  this  construction  in  the  local  authority  as  a 
sewer.  It  is  quite  true  that  there  have  been  cases  which  have  arisen— 
Kershaw  V.  Taylor^  1895,  2  Q.  B.  471  ;  64  L.  J.  M.  C.  245,  was,  I 
think,  the  principal  one,  and  the  most  difficult  case — where  a  construc- 
tion, originally  made  in  the  sort  of  way  that  the  structure  here  in 
question  was  made,  is  found  in  the  possession  of  a  purchaser  of  one  of 
the  houses ;  the  title  of  the  two  houses — which  always  must  have  been, 
when  such  a  thing  as  this  was  constructed,  in  the  same  person — being 
divided,  so  that  one  house  belongs  to  one  and  one  belongs  to  another, 
and  where  the  purchasers  of  the  houses  have  been  held  not  to  be 
responsible  for  any  original  wrongdoing.  In  those  cases  the  Courrs 
have  said  you  must  take  things  as  you  find  them  There  are  difficulties 
in  the  rights  as  between  the  two  parties.     The  houses  have  been  sold 
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with  the  construction  there,  with  drainage  de  facto  going  from   one 

through  the  other,  no  provision  being  made  as  to  rights  ;  so  that  you  Heaver  and 

have  got  to  deal  with  things  as  you  find  them ;  and  the  Court  has  said,  2?^®"?*}!^^ 

as  between  the  local  authority,  who,  whether   they  were  in  fault  or 

whether  they  were  not,  somehow  or  other  have  had  the  misfortune  to 

have  this  thing  happen,  and  the  purchasers,  the  present  owners  of  the 

houses,  who  are  not  responsible  for  the  original  wrongdoing  if  there 

was  any,  the  construction  must  be  treated  as  what  it  apparently  is, 

namely,  a  sewer.     That  seems  to  me  to  be  the  extent  to  which  the 

authorities  go ;  and  in  this  case  the  title  to  the  two  houses  remains  in 

the  same  persons,  and  has  only  devolved  from  the  original  wrongdoer 

by  his  distribution  of  his  property  among  his  own  family.    There  has 

been  no  purchase,  and  the  trustees  possibly  had  notice  or  constructive 

notice,  which  may  or  may  not  affect  the  position  ;  I   do  not  think  it 

does.     At  any  rate  the  property  has  not  been  divided  into  two,  which 

is  the  important  matter  that  brings  in  the  other  equitable  considerations. 

It  remains  the  property  of  people  who  are  claiming  direct  through  the 

wrongdoer  and  in  his  right,  and  who  have  not  got  the  property  in  such 

a  way  as,  in  my  opinion,  to  give  them  any  higher  rights  than  he  had 

himself;    they   are   his   children  —  at  least,   one  is   his  son   claiming 

through  him,  and  there  is  no  ground  whatever  for  giving  him  any  greater 

rights  as  against  the  public  than  the  original  owner  had.    Consequently, 

if  I  ought  to  find  the  fact  to  be  that  what  was  done  was  done  contrary 

to  the  order  of  the  vestry,  then  I  think  still  that  the  structure  remains 

a  drain      Possibly  it  is  by  virtue  of  an  estoppel ;  I  do  not  care  to  say 

exactly  how  it  is ;  I  think  it  is  by  virtue  of  an  estoppel ;  but  anyhow, 

the  wrongful  act,  if  it  was  a  wrongful  act,  of  Mr.   Heaver,  the  builder, 

cannot  give  either  himself  or  anybody  who  claims  through  him  a  right 

to  have  this  construction  repaired  at  the  cost  of  the  local  authority. 

That  is  my  view  of  it.     At  the  same  time,  I  take  the  view  in  this 

particular  case  that  it  was  not  a  wrongful  act,  but  that  it  was  an  act 

intended  to  be  done  under  the  order  of  the  vestry,  which  had  sanctioned 

the  combined  drainage  of  these  two  houses,  and  had  not  sanctioned 

expressly  any  details  of  the  way  in  which  that  was  to  be  done.     So  far, 

therefore,  as  the  gully  trap  at  the  back  of  No.  27  is  concerned,  I  come 

to  the  conclusion  that  that  does  not  make  the  structure  a  sewer. 

Now  I  have  to  deal  with  the  question  as  to  the  rain-water  pipe  or 
stack  pipe,  which  comes  down  into  the  gully  in  front,  and  the  water 
from  which  is  taken  along  a  drain  under  the  forecourt  which  joins  the 
structure  in  question  in  the  case  a  little  further  on.  Now,  there  is  no 
real  occasion  to  discuss  that  here,  because  there  is  no  evidence  that 
the  portion  of  the  structure  below  the  point  where  the  drain 
conveying    the    water     from    the    rain-water    pipe    joins    it    is    out 
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^^O^        of  repair.      I   propose,   with  reference  to   the  part    of  the  structure 

fldaydrand        going   through   the    back   gardens  and  under  the    house,  and  down 

Others  j^.PolJiam  to  the  point   where   the   drain   from  the  foot  of  the  rain-water  pipe 
Boroueh  Oouncil.  ....  ,  ,,.,,.,.  , 

joins  into  It,  to  make  a  declaration  that  that  is  a  dram  and  not  a  sewer. 

But  I  think  it  best,  having  regard  to  the  state  of  the  authorities,  about 

which  I  want  to  say  a  few  words,  not  to  make  any  declaration  about 

the  part  of  the  structure  below  the  point  where  the  drain  from  the  foot 

of  the  rain-water  pipe  joins  it.    The  rain-water  pipe  goes  down  the  wall 

of  No.   29,  and  takes  the  water  from  the  roof  of  No.  29.      To  all 

appearance  it  is  a  stack  pipe  belonging  to  No.  29.     It  empties  over  a 

gully  in  the  forecourt,  and  the  water  goes  down  a  drain  under  the 

forecourt,  and  so  into  the  structure  under  consideration  and  then  into 

the  sewer.     The  stack  pipe  in  fact,  besides  the  water  from  No.  29,  takes 

water  from  the  roof  of  No.  3 1 ;  and  it  is  suggested  that  that  makes  the 

stack  pipe — I  think  the  argument  must  go  that  length — a  thing  vested 

in  the  local  authority  and  repairable  at  the  public  expense.     If  so,  the 

result  is  that  there  is  not  a  house  in  London  the  roof  of  which  slopes 

towards  the  roof  of  another  house  so  that  the  water  goes  down  into  the 

gutter  between  the  roofs,  in  which  that  gutter  is  not  a  sewer  repairable 

by  the  local  authority.     On  the  ancient  reasoning  of  Euclid  one  would 

say  that  that  was  a  reductio  ad  absurduniy  and  that,  being  absurd,  it 

cannot  be  so ;  and  I  think  it  is  unreasonable  and  ridiculous  to  say  that, 

because  houses  are  so  built  that  the  water  from  the  roof  of  one  goes  down 

on  to  the  roof  of  the  other  and  thence  passes  down  the  stack  pipe  of 

the  latter,   that  makes  the  stack  pipe  a  drain  taking  the  drainage  of 

two  houses,  vested  in  the  local  authority,  and  repairable  at  the  public 

expense.    But  unfortunately  there  is  a  decision — I  am  sure  not  intended 

— but  a  decision  of  the  Court  of  Appeal  in  Silles  v.  Fulham  Borough 

Council^  1903,  1   K.  B.  829;  i  L.  G.  R.  643;  72  L.  J.  K.  B.  397, 

which,  when  you  look  at  the  facts,  appears  to  be  some  sort  of  authority 

for  that  proposition.     There  is  not  a  syllable  in  the  judgment  of  the 

Court,  however,  to  show  that  they  dealt  with  the  case  as  if  the  facts 

were  those.     The  case  was  argued  as  an  appeal  from  a  previous  case  of 

Holland  \.  Lazarus  (1897)  66  L.  J.  Q.  B.  285,  and  the  decision  of  the 

Court  really  is  no  more  than  a  decision  that  Holland  v.  Lazarus  was 

right,  and  thai  the  case   before  them   was  governed   by  Holland  v. 

Lazarus,     There  is  not  a  word  to  show  that  they  noticed  that  the  stack 

pipe  in  question  was  a  stack  pipe  on  the  wall  of  one  house  and  part  uf 

the  structure  in  the  ordinary  sense  of  that  house,  which  merely  took  the 

drainage  from  the  other  house  because  it  happened  to  come  off  the  roof 

of  the  other  house. 

The  Court  of  Appeal  really  dealt  with  the  case  as  if  the  facts  were 

the  same  as  in  Holland  v.  Lazarus,     In  Holland  v.  Lazarus  there  were 
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four  houses  which  under  the  order  of  the  local  authority  were  drained        t^o^ 

in  combination,  and  at  a  subsequent  time  the  water  drainage  from  the  Heaver  and 

roof  of  another  house  coming  down  the  slack  pipe  of  that  house  in  the  J&ere  v.Fnlham 
,.         fl  ,  .        .  ,    .  ,  *^  %  ,  Borough  CounciL 

ordinary  ?way  and  getting  mto  a  dram  at  the  bottom  was  connected 

through  that  drain  at  the  bottom  with  the  drain  which  drained  the  other 
four  houses.  The  only  question  there  was  whether  rain-water  drainage 
from  another  building  is  on  the  same  footing  as  ordinary  sewage  drain- 
age, and  whether  the  taking  of  the  rain-water  drainage  from  another 
building,  not  authorised  by  the  original  order  for  combined  drainage} 
prevents  the  structure  conveying  the  drainage  of  the  five  houses  in  that 
way  from  being  authorised.  Holland  v.  Lazarus  said  it  did,  and  the 
Court  of  Appeal  in  Silles  v.  Fulham  Borough  Council  said  it  did,  and 
that  Holland  v.  Lazarus  was  right.  But  they  never,  from  beginning  to 
end  so  far  as  I  can  see,  by  a  word  in  the  judgment  dealt  with  the  point 
that  causes  the  difficulty,  in  my  opinion,  namely,  that  the  rain-water 
drainage  of  the  other  house  only  came  into  the  joint  construction,  if  it 
may  be  so  called — if  it  is  a  joint  construction  at  all — because  it 
happened  to  flow  down  the  roof  of  the  one  house  and  into  the  gutter 
of  the  other  house,  where  as  I  think  it  became  the  drainage  of  the  other 
house,  and  was  properly  taken  down  through  the  stack  pipe  of  the  other 
house.  They  did  not  deal  with  that  at  all.  This  is  the  statement  of 
the  facts  in  Silles  v.  Fulham  Borough  Council — I  read  from  page  829  of 
the  Law  Reports  :  "  An  undergound  pipe  or  drain  carried  sewage  from 
house  A  into  the  main  sewer.  A  gutter  ran  along  under  the  eaves  at 
the  backs  of  both  houses,  by  which  rain-water  falling  on  their  roofs  was 
carried  into  a  pipe  passing  down  the  wall  of  house  A.  This  down-pipe 
discharged  by  means  of  a  gully  into  the  underground  pipe  or  drain 
draining  that  house  as  aforesaid.  From  house  B  only  rain-water  was 
carried  by  this  drain.  A  nuisance  having  been  occasioned  in  this 
drain,  the  defendants  gave  notice  to  the  plaintiff  under  section  85,"  and 
so  on.  So  that  the  facts  are  stated  exactly  as  they  are  here.  Now, 
under  those  circumstances,  there  is  a  difficulty  about  this  matter. 
Personally,  I  think  that  the  Court  of  Appeal  did  not  apprehend  the 
difference,  but  there  is  the  case  reported,  and  I  should  have  a  difficulty 
in  not  following  it,  but  it  seems  to  me  that  it  is  unimportant  in  this 
case  for  the  reason  that  I  gave  just  now,  that  it  only  affects  a  portion 
of  this  structure  which  at  present  is  not  out  of  repair,  and  which  is  not 
a  part  that  is  particularly  likely  to  get  out  of  repair ;  and  I  do  not  think 
it^is  necessary  to  make  any  declaration  about  it.  When  I  come  to  deal 
with  the  question  of  parties,  which  I  must  deal  with  in  this  case,  there 
is  an  additional  reason  for  not  making  any  declaration. 

Now  I  come  to  another  point  altogether.     When  the  dispute  arose 
as  to  this  matter,  an  appeal  was  taken  to  the  London  County  Council, 
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and  on  its  turning  out  that  the  question  really  was  the  l^al  question 
Heaver  and  whether  the  structure  was  a  sewer  or  a  drain,  the  London  County 
B?*"h  ^^^  Council  said  they  could  not  properly  deal  with  that  question— in  which 
*  I  think  they  were  quite  right — and  they  adjourned  the  matter  and  said  the 
parties  had  better  take  legal  proceedings  in  order  lo  get  that  question 
settled.  In  that  state  of  things,  the  local  authority,  desiring  to  be 
defendants  rather  than  plaintiffs  in  the  proceedings  that  had  to  be  taken, 
to  force  the  matter  on,  gave  a  notice  under  section  83  of  the  Act  of 
1855.  Now  section  83  is  a  section  dealing  with  cases  of  drains  being 
improperly  constructed,  contrary  to  directions,  and  so  forth,  and  it 
mentions  the  "offending"  party;  it  says  that  the  party  "  offending "  is 
to  forfeit  and  pay  a  sum  not  exceeding  ten  pounds,  and  then  gives 
power,  if  the  thing  is  not  remedied  within  fourteen  days,  for  the  local 
authority  to  do  the  work  themselves  and  to  charge  the  expenses.  That 
section,  as  it  seems  to  me,  is  a  section  applicable  to  a  case  where  the 
offending  party  can  be  found.  If  Mr.  Alfred  Heaver  had  been  alive, 
and  if  it  is  true  that  he  did  this  work  wrongfully,  and  not  under  the 
sanction  that  had  been  given,  he  would  have  been  a  party  "  oifending,'' 
and  a  summons  could  have  been  taken  out  against  hini ;  he  could  have 
been  fined  the  ;£^io,  and  also  the  notice  could  have  been  given  to  him, 
and  thereupon  if  he  did  not  do  the  work  the  local  authority  could  have 
done  it  and  recovered  the  expenses ;  the  section  would  have  applied. 
But  I  think  that  the  plaintiffs  are  right  in  saying  that  it  does  not  apply 
unless  notice  can  be  served  on  the  offending  party,  and  that  this 
particular  machinery  for  dealing  with  the  unauthorised  act  only  applies 
if  the  offending  party  can  be  found.  Consequently,  I  think  that  that 
notice  was  wrong. 

The  notice  was  addressed  to  "  the  executors  of  Alfred  Heaver  and 
to  all  others  whom  it  may  concern  " ;  and  the  result  of  it  was  that  the 
present  action  was  commenced  in  the  name  of  the  executors  of  the  laie 
Alfred  Heaver.  It  was  not  until  the  action  had  proceeded  a  con- 
siderable distance  that  the  solicitors  who  were  conducting  the 
proceedings  discovered  that  there  was  a  mistake  about  the  title,  and 
that  the  executors  of  the  late  Alfred  Heaver  were  not  possessed  of  the 
term  in  this  property,  but  that  the  term  was  vested  in  two  of  them  as 
trustees  of  the  marriage  settlement  of  Mr.  George  Heaver,  another  of 
them.  It  was  a  mistake.  The  notice  was  not  addressed  to  the  parties 
to  whom  the  property  belonged.  The  mistake  in  the  address  of  the 
notice  was  occasioned  by  a  previous  mistake  of  the  same  solicitors  in 
giving  those  names  as  the  names  of  the  people  concerned  before  this 
action  had  begun  ;  but  the  notice  was  addressed  to  the  executors,  and 
the  action  was  commenced  in  the  name  of  the  executors.  Then,  after 
the  proceedings  had  gone  some  considerable  way,  the  matter  was  found 
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out,  and  a  letter  was  written  to  the  defendants  stating  that  at  the  trial        ^^0^ 
the  plaintiffs  would  apply  for  an  amendment.     At  the  trial  yesterday  Heaver  and 
they  did  apply  for  an  amendment, and  I  said  it  had  better  be  done,  and  S^^^nJlS 
that  the  two  plaintiffs  who  were  trustees  of  the  marriage  settlement 
should  be  added  as  plaintiffs  in  that  capacity,  for  the  purpose  of  having 
all  questions  decided,  and  without  prejudice  to  the  question  of  costs, 

!       which  I  was  to  deal  with  afterwards. 

I  That  being  so,   how  does  the  matter  stand  ?     The  action  was  for 

two  purposes  ;  first,  to  get  an  injunction  against  this  notice  being  acted 
upon,  and,  secondly,  to  get  a  declaration  upon  the  real  point  in  dispute 
between  the  parties,  which  affected  a  considerable  amount  of  money, 

-  I  suppose,  in  this  and  other  houses  of  similar  construction.  It  was  an 
action  to  get  a  decision  on  that  substantial  point,  whether  this  structure 
was  a  drain  or  a  sewer ;  that  is  the  point  of  substance.  But  it  is  also 
said  that  at  any  rate  the  defendants  were  wrong  in  this  notice,  and  I 
think  they  were  wrong.  The  plaintiffs  in  the  action  got  from  a  judge 
in  Chambers  an  interlocutory  injunction  ex  parte^  and  then,  on  the 
summons  coming  on  as  to  the  continuance  of  that  ex  parte  injunction 
the  defendants  gave  an  undertaking  not  to  act  on  the  notice,  and 
thereupon  the  matter  stood  till  the  trial,  and  the  costs  were  reserved. 
That  being  the  state  of  things,  I  have  got  to  consider  what  is  to  be 
done.  At  the  date  of  the  action  the  borough  council  had  given  this 
notice.  I  suppose  they  must  be  considered  to  have  been  threatening 
to  act  upon  it,  but  of  course  it  is  perfectly  clear  that  it  only  was  given 
as  a  step  in  the  proceedings,  in  the  dispute  that  was  going  on  as  to 
whether  this  structure  was  a  sewer  or  a  drain,  as  a  notice  which  they 
considered  themselves  entitled  to  give  as  a  means  of  forcing  the  thing 
to  a  head.  If  they  had  actually  committed  any  trespass  under  it,  the 
thing  would  be  different ;  there  would  be  substantial  damage  ;  but  as  it 
is  there  is  no  substantial  damage.  However,  I  think  that  the  true 
owners  of  the  property  would  have  been  justified  in  coming  for  an 
injunction,  and  that,  if  they  had  come  for  the  injunction  and  an  under- 
taking had  not  been  given,  as  a  matter  of  form  the  injunction  might 
have  been  granted.  I  do  not  know  whether  it  would,  because  there 
would  have  been  no  necessity  for  it ;  the  local  authority  upon  getting 
the  other  point  decided  of  course  would  not  want  to  proceed  with  this 
notice ;  and  I  think  the  matter  might  have  been  met  sufficiently  by  a 
declaration.  Further,  as  it  was  in  point  of  fact  the  wrong  people  who 
brought  the  action — people  who  had  really  got  no  title—  by  mistake  no 
doubt — the  one  mistake  should  be  set  against  the  other.  And,  long 
before  the  real  people  who  were  entitled  to  complain  of  any  threatened 
trespass,  if  there  had  been  any  threatened  trespass,  came  into  the 
proceedings  at  all,  or  claimed  to  come  into  the  proceedings,  the  borough 
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^^o^  council  said  that  they  did  not  propose  to  act  on  the  notice,  and  that  it 
Heaver  and  was  a  mere  step  to  bring  these  proceedings  to  a  head. 
SH^^^r^^^  That  being  so,  the  question  is  how  I  should  deal  with  the  costs;, 
'  that  is  the  only  remaining  question,  I  think,  that  I  have  to  deal  with. 
My  view  of  it  is  that  this  is  an  action  in  which  the  defendants  have 
succeeded  upon  all  the  main  points  in  the  action.  I  think  that  the 
defendants  must  have  the  costs  of  the  action ;  but  1  think  that  they 
were  wrong  with  reference  to  this  particular  step  of  the  proceedings,  and 
that  the  proper  way  of  dealing  with  the  matter  is  to  say  that  the 
defendants  must  pay  any  costs  arising  out  of  that  interlocutory  injunc- 
tion. I  think  that  that  will  be  sufficient  to  meet  what  I  have  called  the 
subsidiary  point  in  reference  to  the  notice  which  they  wrongly  gave, 
which  caused  nobody  any  harm,  and  as  to  which  the  people  who  were 
entitled  to  complain  of  it  never  came  forward  to  complain  until  the 
thing  had  been  practically  withdrawn.  That  is  what  I  think  will  meet 
the  case.  I  propose  therefore  to  make  a  declaration  that  this  structure, 
down  to  the  point  where  the  rain-water  pipe  comes  into  it  is  a  drain 
and  not  a  sewer.  I  say  nothing  one  way  or  the  other  in  the  declaration 
as  to  the  portion  following  on  to  that  towards  the  sewer ;  I  leave  that 
out,  because  it  is  not  out  of  repair,  and  because  I  have  a  little  doubt  as 
to  whether  the  Court  of  Appeal's  decision  applies  to  it.  And  because 
I  have  some  little  doubt  as  to  how  to  deal  with  it,  I  do  not  think  fit  to 
make  any  declaration  with  reference  to  that  part.  Then  I  also  make  a 
declaration  that  the  notice  of  the  31st  July  was  a  bad  notice.  That  is 
quite  sufficient  apart  from  any  injunction,  because  it  shows  the  way  I 
deal  with  it.  I  make  a  declaration  that  that  was  a  bad  notice.  I  leave 
all  the  parties  to  the  action  in  it,  the  executors  as  well  as  the  added 
plaintiffs,  because  it  is  desirable  that  a  declaration  if  made  should  bind 
as  many  people  as  possible.  The  defendants  will  have  the  costs  of  the 
action,  but  the  defendants  will  pay  to  the  plaintiffs  their  costs  of  the 
application  for  and  obtaining  the  interlocutory  injunction  and  of  the 
summons  for  continuing  it.     That,  I  think,  disposes  of  the  case. 

Judgment  accordingly. 

Solicitors  Jor  the  plaintiffs — W.  VV.  Young,  Son,  and  Ward. 
Solicitor  for  the  defendants — R.  M.  Prescott,  Town  Clerk,  Fulham. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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KING'S   BENCH   DIVISION.  ^^^ 

GRAND  JUNCTION  WATERWORKS  CO.  u.  RODOCANACHI.  ^'^  ^9 ; 

J/flr.  1,  28. 
Watep  —  Supply  —  Leak  In  oommunloatlon  pipe  —  Duty  of  o^rnep  op 
ooeuptop  10  pepalp— Rl^ht  of  ^iratep  oompany  to  out  off  ^ratep 
supply  — "(Vatepwopks  Clauses  Act,  184^  (10  Vlot.  o.  17),  s.  48- 
Hetpopolls  "WwLtw  Act,  1871  (84  6c  85  Vlot.  o.  118X  ss.  8,  26-82. 

TAe  duty  to  repair  a  leak^  causing  7vaste  ofwuter,  in  a  communi- 
cation pipe  betiveen  the  main  of  a  metropolitan  water  company  and 
the  consumer  s  premises,  where  the  company  provide  a  constant  supply 
and  the  prescribed  fittings  have  been  provided  pursuant  to  notice  from 
the  company  under  section  27  of  the  Metropolis  Water  Act ^  iS^ji,  is,  by 
section  28  of  that  Act,  cast  upon  the  owner  or  occupier  of  the  premises ; 
and  an  owner  or  occupier  who  is  in  a  position  to  repair  the  defect 
without  committing  any  unlawful  act,  and  who,  after  notice,  permits 
the  pipe  to  remain  in  its  defective  condition,  has  wrongfully  failed  to 
prevent  waste  of  water  within  section  32  of  the  Act,  so  that 
the  water  company  are  entitled  to  cut  off  tfie  water  and  cease  to 
supply  it  as  long  as  the  injury  to  the  pipe  remains  unremedied.  The 
fact  that  the  water  company  could,  if  so  mifided,  have  repaired  the 
pipe  after  24  hours^  notice  under  section  29  does  not  disentitle  them 
from  exercising  their  rights  under  section  32  ;  and  an  owner  or 
occupier  who  under  such  circumstances  will  not  repair  the  pipe  is  not 
a  person  entitled  to  receive  a  supply  of  water  under  section  43  ^  the 
Waterworks  Clauses  Act,  1847. 

//  is  no  afiswer  in  such  a  case  for  the  owner  or  occupier  to  show 
that  he  has  no  power  to  break  up  the  street  for  the  purpose  of 
repairing  the  communication  pipe,  if  the  necessary  breaking  up  of  the 
street  has  been  effected  by  t/u  water  company  so  that  the  owner  or 
occupier  ca?i,  in  fact,  repair  the  pipe  without  himself  breaking  up  the 
street. 

Case  stated  by  a  metropolitan  police  magistrate : — 
An  information  and  complaint  had  been  preferred  by  the  respondent 
i  against  the  appellants — the  water  company — under  section  43  of  the 
Waterworks  Clauses  Act,  1847,  for  refusing,  on  Jime  6,  1903,  to  furnish 
to  the  respondent  a  supply  of  water  for  113,  Eastbourne  Mews.  Upon 
the  hearing  the  magistrate  convicted  the  appellants,  and  imposed  a 
penalty  of  J[fi,  being  40s.  a  day  for  three  days,  and  awarded  the 
respondent  ^£12  12  s.  costs.  It  was  proved  or  admitted  at  the  hearing 
that  the  respondent  was  the  lessee  of  113,  Eastbourne  Mews  under 
a  lease,  by  the  terms  of  which  the  lessor  was  liable  for  all  internal 
repairs.  No.  113,  Eastbourne  Mews  was  a  stable  with  a  dwelling- 
house  above,  and  the  dwelling-house  was  inhabited  by  two  grooms  in 
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^^Q^  the  complainants  service.  Eastbourne  Mews  was  a  public  street 
Grand  Junction  repairable  by  the  local  authorit>^  and  was  within  the  district  of  the 
^**^^®r^  j?-^"  ^PP^^l^^ts.  The  supply  to  the  premises  in  question  was  a  supply  for 
domestic  purposes,  and  was  a  constant  supply  under  the  proviacHis 
of  the  Metropolis  Water  Acts,  1852  and  1871.  The  notices  under 
section  27  of  the  Act  of  187 1  were  duly  served,  and  the  prescribed 
fittings  were  duly  provided.  The  water  rate  for  the  period  from  June  6 
to  10,  1903,  is  to  be  taken  to  have  been  paid. 

Before  Saturday,  June  6,  1 903,  there  were  indications  in  the  roadway 
opposite  113,  Eastbourne  Mews  of  the  existence  of  a  small  leak.  Upon 
that  day  it  became  evident  from  the  subsidence  of  the  cobble-stones 
in  the  roadway  (which  was  thereby  rendered  dangerous  to  vehicles) 
that  the  leak  was  serious ;  and  on  an  investigation  being  made  by  a 
ganger  in  the  employment  of  the  appellants  it  was  discovered  that 
there  was  a  leak  in  the  communication  pipe  (which  was  the  property 
of  the  respondent)  supplying  113,  Eastbourne  Mews  close  to  the  junc- 
tion of  the  said  pipe  with  the  appellants'  main  under  the  roadway. 

The  leak  was  at  the  rate  of  about  1,500  gallons  in  24  hours.  The 
ganger  who  opened  the  ground  thereupon  served  upon  the  respon- 
dent's coachman,  who  was  on  the  premises,  a  notice  requiring  the 
repair  of  the  said  communication  pipe  to  be  forthwith  undertaken 
by  the  respondent,  and  intimating  that  otherwise  the  water  would  be 
cut  off. 

The  notice  was  arldressed  to  the  occupier  of  113,  Eastbourne  Me¥rs, 
and  was  in  these  terms : — "  Sir, — Upon  opening  the  ground  opposite 
No.  113,  Eastbourne  Mews  a  leakage  of  water  was  found  to  exist  from 
the  defective  state  of  your  communication  pipe,  and  unless  you  forth- 
with repair  the  same  it  will  be  the  duty  of  the  company  to  disconnect 
such  pipe  from  their  main.  Immediately  after  the  repair,  rendered 
easy  by  the  ground  being  now  open,  the  company  will  reconnect  the 
pipe  with  their  works,  and  will  undertake  to  fill  in  and  make  good 
the  ground  upon  payment  of  the  expenses  incurred  thereby,  amounting 
to  15s." 

The  coachman  took  the  notice  immediately  to  the  respondent's 
house,  but  found  that  the  respondent  had  left  for  the  City  and  would 
not  return  for  some  hours.  The  coachman  then  returned  and  ex- 
plained this  fact  to  the  ganger,  and  in  answer  to  a  suggestion  by  the 
latter  that  he  would  request  the  plumber  usually  employed  by  the 
respondent  to  do  the  necessar}'  work  of  repair,  stated  that  he  had  no 
authority  to  order  any  repairs  to  be  executed  to  the  said  pipe. 

Beyond  communicating  with  his  landlady  the  respondent  at  no  time 
took  any  step  to  have  the  communication  pipe  repaired  or  the  waste 
stopped.     The  water  was  thereupon  cut  off  by  the  company,  and  it 
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remained  cut  ofiF  till  Wednesday,  June   10,  when    the  repairs  weie        tSQ^ 
executed  by  order  of  the  respondent's  landlady,  and  the  water  was  there-  Grand  Junction 
upon  restored.     The  soil  removed  was  too  wet  to  be  replaced,  but  ^^^?''""'^.^' 
the  ground  was  refilled  with  dry  earth  by  the  company  by  11.30  on  ^* 
the  morning  of  Saturday,  June  6,  and  it  remained  filled  in  until  Wed- 
nesday, June  10,  when,  at  the  request  of  the  respondent's  landlady, 
the  roadway  was  again  broken  up  by  the  appellants  and  the  repairs 
were  executed  by  her  order. 

The  time  occupied  in  executing  the  repairs  was  stated  to  be  about 
two  hours.  It  would  be  necessary  to  disconnect  the  supply  during  the 
repairs. 

On  the  afternoon  of  Saturday,  June  6,  the  respondent  wrote  the 
following  letter  to  the  appellants  complaining  of  the  cutting  off  of 
the  water: — "Dear  Sir, — 113,  Eastbourne  Mews. — I  am  informed  that  ' 
your  men  have  cut  the  water  off  at  these  stables  without  notice.  As 
this  is  illegal,  if  the  water  is  not  on  at  10  a.m.  on  Monday  morning 
my  solicitor  will  take  proceedings.  I  am  also  writing  to  the  borough 
aathqrities.  These  stables,  I  may  add,  belong  to  113,  Westboume 
Terrace,  and  the  owner  of  that  house  keeps  them  in  repair. — ^Yours, 
&c." 

That  letter  was  received  by  the  appellants  on  June  8,  and  their 
secretary  replied  as  follows  on  the  same  day: — "Dear  Sir, — 113, 
Eastbourne  Mews. — In  reply  to  your  letter  of  the  6th  inst.  I  have  to 
inform  you  that  the  company's  men  opened  to  a  leakage  in  the  above 
mews  opposite  No.  113  and  found  that  the  i  J  in.  lead  pipe  supplying 
these  premises  was  broken.  The  defective  pipe  was  shown  to  your 
coachman,  and  a  notice  was  also  handed  to  him  stating  that  the 
company  would  have  no  alternative  but  to  disconnect  the  pipe  from 
their  main  unless  the  repair  was  taken  in  hand  forthwith.  This  was 
not  done,  and  accordingly  the  pipe  was  disconnected  from  the 
company's  main.  The  company  cannot  permit  the  pipe  to  be  recon- 
nected to  their  main  until  the  necessary  repairs  have  been  carried  out 
by  your  plumber. — I  am,  &c." 

It  was  contended  by  the  appellants  (i)  that  the  appellants  ought  not 
to  be  convicted  because  the  respondent  was  not  entitled  to  a  supply  of 
water  at  the  time  of  the  alleged  refusal  of  the  appellants  to  give  a 
supply ;  (2)  that  upon  the  true  construction  of  the  Acts  of  Parliament 
governing  the  matter  the  appellants  were  entitled  to  cut  off  the  supply, 
and  were  under  no  obligation  to  supply  water  after  the  communication 
pipe  had  been  severed  until  the  same  had  been  restored ;  (3)  that  the 
appellants  were  entitled  to  disconnect  the  defective  communication 
pipe  from  their  main  and  prevent  the  waste  of  water,  the  respondent 
having  wrongfully  failed  to  keep  the  said  pipe  in  proper  repair,  and 
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to  do  what  ought  to  have  been  done  to  prevent  waste;  (4)  that  the 
Grand  Jimction  appellants  did  not  on  June  6,  1903,  or  on  any  other  day  refuse  to 
^^^l^orks  Oo.  furnish  a  supply  of  water  within  the  meaning  of  section  43  of  the 
Watenvorks  Clauses  Act,  1847;  (5)  that  even  if  they  did  refuse  they 
were  within  the  exemptions  mentioned  or  referred  to  in  sections  42 
and  43  of  the  Waterworks  Clauses  Act,  1847,  in  that  the  supply  was 
not  given  only  during  necessary  repairs ;  (6)  that  even  assuming  the 
appellants  could  be  properly  convicted  the  maximum  penalty  which 
could  be  imposed  was  not.;£6,  but  only  ^£4,  being  at  the  rate  of  40s. 
for  the  two  days  which  elapsed  between  the  receipt  of  the  respon- 
dent's letter  of  June  6,  1903,  demanding  a  supply  and  the  time  when 
the  supply  was  restored. 

On  behalf  of  the  respondent  it  was  contended  (i)  that  there  was 
neglect  or  refusal  on  the  part  of  the  appellants  to  furnish  a  supply 
of  water  to  113,  Eastbourne  Mews  within  the  meaning  of  section  43 
of  the  Waterworks  Clauses  Act,  1847;  (2)  that  the  severing  of  the 
pipe  was  a  wrongful  act  on  the  part  of  the  appellants,  and  that  the 
respondent  did  not  by  reason  of  such  severance  cease  to  be  entitled 
to  a  supply  of  water  for  his  jjremises ;  (3)  that  section  42  of  the  Water- 
works Clauses  Act,  1847,  had  no  application,  and  that  in  any  event 
"  necessar}'  repairs  "  only  continued  for  about  two  hours  on  the  morning 
of  Wednesday,  June  10 ;  (4)  that  there  was  no  power  in  the  respon- 
dent to  dig  up  the  public  highway,  and  no  liability  on  the  respondent 
to  repair  this  pipe ;  (5)  that  upon  the  true  construction  of  the  Acts  of 
Parliament  the  appellants  could  only  justify  cutting  off  the  supply  of 
water  if  the  conduct  of  the  respondent  in  failing  to  repair  was  either 
wilful  or  negligent ;  (6)  that  there  was  no  evidence  of  any  wilful  wrong 
or  of  any  negligence  on  the  part  of  the  respondent;  (7)  that  the  penalty 
of  jQ6  was  rightly  imposed. 

The  magistrate  was  of  opinion  that  the  respondent's  contention  was 
correct,  and,  as  above  stated,  convicted  and  fined  the  appellants. 

The  questions  for  the  opinion  of  the  Court  were  (i)  whether,  upon 
the  facts  stated,  the  magistrate  had  properly  convicted  the  appellants ; 
and  (2)  whether  the  magistrate  was  justified  in  imposing  a  penalty 
oi£6. 

Macmorran,  K.C,  and  Acland,  K,C.^  for  the  appellants.  This  is 
a  conviction  against  a  water  company  under  secticMi  43  of  the  Water- 
works Clauses  Act,  1847,  for  refusing  to  supply  water;  and  the  sub- 
mission is  that  the  appellants  were  lawfully  entitled  to  cut  off  the  water 
as  they  did,  and  that  the  respondent  had  disentitled  himself  to  a 
supply  of  water  for  his  premises  until  he  had  repaired  the  communi- 
cation pipe.     That  the  appellants  cannot  be  made  liable  to  the  penal- 


Digitized  by 


Google 


king's  bench  division.  693 

ties  imposed  by  section  43  until  the  respondent  has  restored  the  com         ^^Q** 
munication  pipe  is  clear  from  the  decision  in  She-ffield  Waterworks  Co.  Grand  Junction 
V,  Wilkinson  (1879)  4  C.  P.  D.  410;  48  L.  J.  M.  C.   145.     A  com-  ^*ij^^^ 
munication  pipe  of  this  kind  falls  within  the  term  "  fittings  "  as  defined 
by  section  3  of  the  Metropolis  Water  Act,  1871,  and  section  28  of 
that  Act  makes  it  obligatory  upon  everv-  owner  or  occupier  of  premises 
upon  whom  notice  to  that  effect  has  been  served,  within  two  months 
after  the  date  of  the  service  of  such  notice,  not  only  to  provide  the  pre- 
scribed fittings,  including  a  communication  pipe,  but  from  time  to  time 
to  keep  the  same  in  proper  repair.     The  respondent  to  the  present 
appeal  has  wholly  failed  to  comply  with  the  obligation  cast  upon  him 
by  this  section,  which  forms  one  of  a  group  of  sections — 26-32 — 
empowering  water  companies  to  prescribe  fittings  and  to  cut  off  a 
supply  of  water  so  long  as  a  cause  of  injur\'  to  a  communication  pipe 
is  allowed  to  remain  or  is  not  remedied. 

W.  Finlay  for  the  respondent.  It  is  the  appellants  themselves  who 
alone  possess  the  power  to  break  up  a  street  or  roadway  for  the  purpose 
of  repairing  this  communication  pipe,  and  there  is  no  statute  which 
confers  upon  the  respondent,  either  as  owner  or  occupier  of  premises, 
such  a  right.  The  appellants  might  have  given  24  hours'  notice  under 
secticMi  29  of  the  Metropolis  Water  Act,  187 1,  and  done  the  work 
themselves.  That  the  respondent  can  do  nothing  of  the  sort  is  clear 
from  the  decision  of  the  Court  of  Appeal  in  Chapman  v.  Fylde  Water- 
works Co,,  1894,  2  Q.  B.  599;  64  L.  J.  Q.  B.  15.  Here  the  respon- 
dent is  not  in  default,  for  he  could  not  break  up  the  street,  and  had 
he  done  so  would  have  performed  a  wrongful  and  illegal  act  The 
appellants  can  only  refuse  him  a  supply  of  water  if  they  themselves 
have  rightfully  cut  off  the  water  under  the  powers  conferred  on  them 
by  section  32  of  the  Metropolis  Water  Act,  1871  ;  but  the  section  only 
empowers  them  to  cut  off  the  supply  of  water  if  and  so  long  as  the 
respondent  wrongfully  fails  to  do  something  which  causes  the  injury 
to  the  pipe  to  remain  or  wrongfully  fails  to  remedy  it. 

The  respondent  here  has  committed  no  such  wrongful  act,  for  he 
cannot  legally  break  up  the  street;  therefore  the  appellants  were  not 
justified  in  cutting  off  his  water  supply,  and  the  conviction  was  per- 
fectly right  Again,  if  there  be  a  duty  on  anyone  besides  the  appel- 
lants to  repair  the  pipe,  it  would  fall  upon  the  landlord  and  not  upon 
the  respondent,  who  is  a  mere  tenant  of  the  premises.  The  case  of 
Shi  field  Waterworks  Co.  v.  Wilkinson  (1879)  4  C.  P.  D.  410; 
48  L.  J.  M.  C.  145,  which  had  been  quoted  by  the  appellants  in 
support  of  a  very  far-reaching  proposition,  hardly  goes  the  length  con- 
tended for,  since  the  judgments  impliedly  negative  the  point  the}  ha>  c 
endeavoured  to  make  on  the  section. 
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Macmorran,  K.C,  replied. 


Grand  Junction  Cur,  adv.  vult. 

TrS'^^^'^v''  March  28,  1904.  Lord  Alverstone  CJ.  read  the  judgment  of 
the  Court  (consisting  of  himself  and  Wills  and  Kennedy  JJ.)  as 
follows : — This  was  an  appeal  from  a  special  case  stated  by  Mr. 
dEyncourt,  police  magistrate,  on  a  complaint  preferred  by  the  respon- 
dent against  the  appellants  for  refusing  to  furnish  a  supply  of  water, 
contrary  to  section  43  of  the  Waterworks  Clauses  Act,  1847.  The 
case  was  extremely  well  argued  by  Mr.  Macmorran  on  behalf  of  the 
appellants,  and  Mr.  Finlay  on  behalf  of  the  respondent,  and  raises  a 
point  of  general  importance.  It  is  not  necessary  to  refer  to  the  facts 
in  detail,  as  to  which  there  was  no  dispute  and  which  are  clearly  set 
out  in  the  special  case ;  it  is  sufficient  to  say  that  on  Saturday,  June  6, 
1903,  a  leak  having  occurred  under  the  roadway  opposite  113,  East- 
bourne Mews,  the  road  was  opened  and  the  leak  was  found  to  be  in 
the  communication  pipe,  the  property  of  the  consumer.  Notice  was 
thereupon  given  to  the  respondent's  coachman,  who  was  occupying 
the  premises  which  were  supplied  with  water,  to  repair  the  pipe,  and 
the  notice  stated  that  it  would  be  the  duty  of  the  company  to  dis- 
connect if  the  pipe  was  not  repaired.  The  respondent  took  no  stq>s 
to  repair  it,  and  the  water  was  then  cut  off  by  the  company.  The  pipe 
was  subsequently  repaired  by  the  appellants  at  the  request  of  the 
resjx>ndent's  landlady.  The  magistrate  convicted  the  appellants,  the 
water  company,  and  fined  them  a  penalty  of  j[fi  for  neglecting,  or 
refusing,  to  supply  water  in  accordance  with  section  43.  The  question 
we  have  to  consider  is  whether  there  was  any  evidence  upon  which 
this  conviction  can  be  supported.  It  must,  we  think,  be  taken  upon 
these  facts,  and,  in  fact,  it  was  so  stated  in  the  course  of  the  argument, 
that  the  only  refusal  to  supply  the  water  was  by  the  company's  cutting 
it  off  upon  Jime  6,  and  continuing  to  keep  the  water  cut  off  until  it 
was  again  supplied  on  the  loth. 

The  questions  we  have  to  decide  are  whether,  in  the  Metropolis, 
if  a  leak  is  found  in  a  pipe  belonging  to  a  consumer,  the  company  is 
entitled  to  cut  off  the  water  until  the  pipe  is  restored ;  and,  secondly, 
does  a  refusal  to  supply  under  the  circumstances  of  the  present  case 
constitute  an  offence  under  section  43  ?  It  is  found  as  a  fact  in  the 
case,  and  for  reasons  which  we  will  state  later  on  it  must  be  the  fact, 
that  the  pipe  was  the  property  of  the  consimier — i.e.,  the  owner  of  the 
premises  let  to  the  respondent.  Under  section  43  of  the  Waterworks 
Clauses  Act,  1847,  if  the  undertakers,  except  when  prevented,  as  pro- 
vided in  an  earlier  section,  neglect  or  refuse  to  furnish  to  any  owner 
or  occupier  entitled  under  the  Waterworks  Clauses  Act,  or  the  special 
Act,  to  receive  a  supply  of  water  during  any  part  of  the  time  during 
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which  the  rates  for  such  supply  shall  have  been  settled,  or  tendeied, 
they  shall  be  liable  to  a  penalty.  The  exception  referred  to  in  the  Grand  Junction 
earlier  words  of  that  section  is  to  be  found  in  the  provisions  of  sec-  Waterworks  Co. 
tHXi  42,  and  does  not,  in  our  opinion,  apply.  Under  section  28  powers 
are  given  to  the  undertakers  to  open  the  streets  and  lay  down 
service  pipes  and  other  works  for  the  supply  of  water ;  under  section  29 
thej-  may  not  enter  private  property  without  consent,  except  in  a  case 
which  does  not  apply  here,  and  by  section  31,  before  breaking  up  the 
street,  they  must  give  certain  notices.  By  section  48  the  owner  or 
occupier  of  any  dwelling-house  who  wishes  to  have  water  brought  into 
his  premises  may  open  the  ground  between  the  pipes  of  the  under- 
takers and  his  premises  and  lay  communication  pipes,  and  section  52 
I  empowers  such  owner  or  occupier  to  open  or  break  up  the  street  for 
I  such  purpose.  There  are  also  provisions  in  sections  44-47  as  to  the 
laying  of  communication  pipes  by  the  undertakers  which  are  only 
material  as  supporting  the  view  that  communication  pipes  are,  under 
ordinary  circumstances,  the  property  of  the  consumer.  The  Metro- 
polis Water  Act,  187  T,  contains  a  group  of  sections — sections  26-32 — 
which  were  referred  to  in  argument  and  require  consideration.  Under 
these  sections  the  company  may  prescribe  fittings,  which  by  the  inter- 
pretaticm  clause,  section  3  of  the  same  Act,  include  communication 
pipes,  and  section  28  provides  that  in  the  case  of  a  constant  supply 
tiie  owner  or  occupier  of  the  premises  shall  provide  all  supply  fittings, 
and  from  time  to  time  keep  the  same  in  proper  repair.  Section  29 
'enables  the  company,  if  the  fittings  are  out  of  order,  to  give  notice 
requiring  the  owner  or  occupier  within  24  hours  to  cause  the  same 
to  be  repaired  so  as  to  prevent  any  waste  of  water,  and,  if  any  person 
lails  to  comply  with  the  terms  of  such  notice,  the  company  may  repair 
the  fittings  of  such  person  and  may  recover  the  expenses  incurred. 
Section  32  provides  that  if  any  person  wilfully  or  negligently  causes 
or  suffers  any  fittings  to  be  out  of  repair,  or  to  be  so  used  that  the  water 
supplied  to  him  is  likely  to  be  wasted,  he  shall  be  liable  to  a  penalty, 
and  the  second  paragraph  of  the  same  section  provides  that,  if  any 
person  supplied  with  water  wrongfully  fails  to  do  anything  which  ought 
to  be  done  for  the  prevention  of  waste,  the  company  may  cut  off  any 
pipes  by  or  through  which  the  water  is  supplied  to  such  consumer,  and 
may  cease  to  supply  him  with  water  as  long  as  the  cause  of  injury 
remains  or  is  not  remedied.  It  will  have  been  observed  that  neither 
the  Waterworks  Clauses  Act,  1847,  nor  the  Metropolis  Water  Act,  1871, 
nor  any  other  Act  to  which  our  attention  has  been  called,  contains  any 
express  provision  giving  the  consumer  the  right  to  open  the  street  for 
the  purpose  of  repairing  the  pipe,  and  this  we  gather  from  the  state- 
ment in  the  special  case  and  from  the  judgment  of  the  learned  police 
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magistrate  to  be  one  of  the  grounds  on  which  he  decided  against  the 
Grand  Junction  appellants.  It  is  true  that  Lord  Justice  Bramwell,  sitting  in  the  Court 
^***"^®rka  Co.  of  Queen's  Bench,  expressed  the  opinion,  in  the  case  of  the  SkefUld 
Waterivorks  v.  Wilkinson  (1879)  4  C.  P.  D.  410,  at  p.  421 ;  48  L.  J. 
M.  C.  145,  that  the  right  to  break  up  the  soil  followed  from  the  right 
which  the  consumer  had  to  lay  down  fresh  pipes  for  the  purpose  of 
obtaining  a  supply,  and  it  may  be  that  the  obligation  imposed  upon  the 
owner  and  occupier  by  section  28  of  the  Metropolis  Water  Act,  1S71, 
to  keep  the  prescribed  fittings,  which  include  communication  pipes, 
in  proper  repair  may  give  the  consumer  a  right  to  open  the  road  for 
the  purpose  of  repair.  On  the  other  hand,  the  Court  of  Appeal,  in 
the  case  of  Chapman  v.  Fylde  Waterworks,  1894,  2  Q.  B.  599,  at 
p.  607;  64  L.  J.  Q.  B.  15,  expressly  decided  that  the  Waterworks 
Clauses  Act  gave  the  consumer  no  power  to  open  streets  for  the  pur- 
pose of  repair.  In  the  view,  however,  we  take,  this  does  not  seem 
to  us  to  be  conclusive  of  the  case.  The  question  still  remains— Is  the 
consumer  who,  having  the  opportunity  of  doing  so  without  opening 
the  street,  does  not  choose  to  repair  his  o^vn  communication  pipe  a 
person  entitled  to  demand  a  supply  of  water  under  section  43  ?  We 
do  not  think  for  the  puqx)se  of  this  question  that  any  distinction  can 
be  drawn  between  owner  and  occupier.  It  was  contended  on  behalf 
of  the  respondent  that  the  duty  of  repairing  the  pipe  rested  with  his 
landlord.  The  water  company  have  no  means  of  knowing  what  the 
contractual  relations  between  the  occupier  and  his  landlord  are,  and, 
in  our  opinion,  the  liability  of  the  company  in  respect  of  an  offence 
under  section  43  cannot  depend  upon  the  relations  between  the  owner 
and  occupier  of  the  premises.  No  question  in  this  case  arises  as  to 
the  opening  of  the  street.  The  street  was  opened  by  the  company; 
notice  was  given,  and  the  company  offered  to  reconnect  the  pipe  upon 
payment  of  the  expenses ;  they  at  the  same  time  gave  notice  that  if 
the  pipe  were  not  repaired  the  water  would  be  cut  off.  In  our  opinion 
the  duty  to  repair  the  defect  in  the  communication  pipe  is  by  section  2S 
of  the  Act  of  1 87 1  cast  upon  the  owner  or  occupier.  We  think  that 
the  owner  or  occupier  who,  after  notice  to  him  that  the  communica- 
tion pipe  belonging  to  him  is  out  of  repair,  permits  the  pipe  to  remain 
in  a  condition  in  which  it  would  cause  waste  of  water,  has  wrongfully 
failed  to  do  something  to  prevent  the  waste  within  the  meaning  of  the 
second  paragraph  of  section  32  of  the  Act  of  187 1,  and  that  under 
these  circumstances  the  company  were  entitled  to  cut  oflF  the  water 
and  to  cease  to  supply  him  as  long  as  the  injur)-  to  the  pipe  remained 
unremedie^l.  It  might  be  that  the  owner  or  occupier  of  a  house  did 
not  wish  to  continue  the  supply,  or  preferred  to  put  in  a  better, 
larger,  or  different  communication  pipe.     The  fact  that  the  company 
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could,  if  they  were  so  minded,  have  repaired  the  pipe  after  24  hours'        ^^^^ 

notice  under  section  29  does  not  disentitle  them  from  exercising  their  Grand  Junction 

rights  under  section  32,  and  we  therefore  think  that  the  owner  or  Watemorks  Oo. 
^     .        ,  -        *^  ,     .  ,  .„  .    z'.  RodocanachL 

occupier  who,  under  such  cu^cumstances  as  the  present,  will  not  repair 

the  pipe  which  causes  the  waste  is  not  a  person  entitled  to  receive 
a  supply  of  water  under  section  43.  We  think  the  true  view  to  be 
taken  of  the  facts  is  that  indicated  by  the  Court  in  Young  v.  South- 
work  and  Vauxhall  Water  Co.  (1893)  69  L.  T.  144;  and,  although 
no  doubt  in  one  sense  it  may  be  said  that  the  question  is  one  of  fact, 
we  think  that  the  magistrate  ought  as  a  matter  of  law,  upon  the  evidence 
in  this  case,  to  draw  the  conclusion  which  we  have  indicated  upon 
the  facts  as  stated.     The  appeal  will  therefore  be  allowed,  with  costs. 

Appeal  allowed. 
Solicitors  for  the  appellants — Bircham  &  Co. 
Solicitors  for  the  respondent — Markley,  Stewart,  &  Co. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Fed.  10,  II       ATTORNET-OENERAL  u.   NOTTINGHAM  CORPORATION. 

12,  i3»  I5.*'^n^ 

17-  Nulaanoe— Smallpox  hospital— Infeotloiui  apea— Apppohonded  dangvp 

—  Aeplal  oon  veotlon  —  Bmplploal  opinions — Bvldenoe — AdmlsiA- 
billty— Looal  Govomunont  Board— Ppoduetlon  of  peports- 
Bvidenoe  of  offlolals. 

In  a  quia  timet  action  to  restrain  the  use  of  a  building  as  a 
smallpox  hospital^  the  plaintiffs  attempted  to  establish  as  a  general 
affirmation  the  proposition  that  all  smallpox  hospitals  necessarily 
constitute  a  serious  danger  to  the  health  of  persons  resident^  working, 
or  passing  by  within  a  radius  of  at  any  rate  51  feet.  They  called 
expert  witnesses  to  support  the  theory  of  aerial  convection  and  to  give 
empirical  opinions  based  upon  other  cases  of  smallpox  hospitals. 
The  defendants^  on  the  other  hand^  called  a  number  of  expert 
witnesses  to  disprove  the  theory  and  give  opinions  opposed  to  those  of 
the  plaintiffs'  witnesses. 

Held,  that  the  plaintiffs  had  failed  to  make  out  their  case  inasmuch 
aSy  in  the  circumstances ^  the  theory  of  aerial  convection  which^  if 
proved^  would  have  afforded  them  a  strong  case  as  showing  a  reason 
why  danger  should  exist,  must  be  cofisidered  as  not  proven^  and  the 
inference  which  they  desired  to  be  drawn  from  the  cases  of  other 
hospitals,  depended  upon  a  premiss  the  universality  of  which  the 
defendants  had  disproved. 

Quaere  whether  the  admission  of  evidence  in  chief  of  what  had 
happened  in  the  case  of  other  hospitals,  although  allowed  in  deference 
to  the  opinions  expressed  in  Hill  v.  Metropolitan  Asylum  District 
(1879,  1882)  42  L.  T.  212  ;  47  L.  T.  29,  is  not  wrong  in  principle 
as  raising  a  number  of  side  issues  on  which  it  is  impossible  for  the 
Court  to  adjudicate  without  injury  to  absent  parties. 

The  attitude  of  the  Local  Government  Board  in  respect  of  the 
production  of  their  reports,  and  of  the  evidence  of  their  inspectors, 
commented  upon. 

This  was  an  action  by  the  Attorney-General  on  the  relation  of 
William  English  Robinson,  Thomas  Askew  Loweth,  and  the  Bestwood 
Coal  and  Iron  Company,  Limited,  and  by  the  said  relators,  for  aii 
injunction  to  restrain  the  Nottingham  Corporation  from  using  a  build- 
ing erected  by  them  in  the  parish  of  Bulwell,  in  the  city  of  Nottingham, 
and  known  as  the  Nottingham  (Bulwell)  Smallpox  Hospital,  as  a 
hospital  for  the  reception  of  persons  suffering  from  smallpox  so  as 
to  cause  a  nuisance  to  the  inhabitants  of  the  neighbourhood  or  to 
persons  passing  along  the  highways  in  the  neighbourhood  or  to  the 
relators. 
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The  plaintiff  Robinson  was  the  master  of  the  parish  schools  of        tM^ 
the  parish  of  Bestwood,  in  the  county  of  Nottingham,  and  resided  Attomey- 
at  the    school-house    attached   to  the   said  schools.     The    plaintiff  g«neiralT/. 
Loweth  was  a  farmer  and  miller,  and  tenant  of  commills  in  the  parish  (j^r^ton. 
of  Papplewick,  Nottingham,  and  of  an  adjoining  house  and  cottages, 
the  former  inhabited  by  himself  and  his  family,  and  the  latter  occupied 
by  his   workpeople.     The  plaintiff   company    were   the   owners    and 
occupiers  of  a  colliery,  mines,  and  ironworks  in  the  parish  of  Be&twood, 
and  employed  there  a  large  number  of  workpeople. 

In  the  early  part  of  1903  the  defendants  erected  in  the  parish  of 
Buiwell  the  building  in  question  for  the  reception  and  treatment  of 
persons  suffering  from  smallpox.  It  accommodated  from  30  to  40 
pajtients,  and  was  surrounded  by  grounds  for  the  use  of  such  persons 
when  convalescent,  and  of  their  nurses  and  attendants.  The  defen- 
dants were  maintaining  and  using  the  said  building  and  grounds  for 
the  purposes  mentioned. 

The  hospital  stood  on  a  piece  of  ground  containing  about  4^  acres 
aod  nearly  triangular  in  shape.  The  base  of  the  triangle  was  about 
350  yards  long,  and  abutted  on  the  public  road  from  Buiwell  to 
Papplewick.  The  hospital  building  was  about  17  yards  from  the 
said  road,  and  the  hospital  grounds  were  enclosed  on  all  sides  except 
ooe  with  a  close  wooden  fence  6  ft.  6  in.  high,  with  barbed  wire  on 
the  top,  and  having  an  inside  fence  of  barbed  wire  20  feet  distant 
On  the  side  where  there  was  no  fence  there  was  a  stream  nearly 
20  feet  wide,  with  a  steep  bank  15  feet  or  20  feet  high  sloping  to 
the  stream.  Across  the  stream  were  allotments,  where  considerable 
numbers  of  people  were  frequently  at  work. 

The  hospital  premises  were  within  half  a  mile  of  the  village  of  Best- 
wood  and  of  the  schools  where  the  plaintiff  Robinson  resided.  They 
were  within  200  yards  oi  the  premises  occupied  by  the  plaintiff  Loweth, 
his  family,  and  workpeople,  and  they  were  within  half  a  mile  of  the 
plaintiff  company's  colliery  and  mines,  and  within  a  quarter  of  a  mile 
of  their  ironworks.  They  immediately  adjoined  a  house  owned  by 
the  plaintiff  company  and  occupied  by  Barrow,  one  of  their  servants. 

The  road  from  Buiwell  to  Papplewick  was  much  used  by  members 
of  the  public  on  foot  and  in  vehicles,  and  large  numbers  of  workmen 
employed  by  the  plaintiff  company  passed  and  repassed  daily  along  it 

The  hospital  building  was  within  152  yards  of  the  main  line  of  the 
Midland  Railway;  within  27  yards  of  the  Leen  Valley  branch  line 
of  the  Great  Northern  Railway ;  and  within  67  yards  of  the  Bestwood 
Park  branch  line  of  the  Midland  Railway. 

The  plaintiffs  alleged  that  by  reason  of  the  facts  above  stated,  the 
maintenance  and  use  of  the  hospital  by  the  defendants  caused  grave 
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danger  of  the  spread  of  infection  of  smallpox  not  only  to  the  plaintiffs 
Robinson  and  Loweth  and  their  families,  and  the  persons  employed 
by  them  and  the  plaintiff  company,  but  also  to  the  inhabitants  of 
the  neighbourhood  and  the  public  generally. 

The  defendants,  on  the  other  hand,  alleged  that  the  site  in  question 
had  after  careful  consideration  been  selected  as  suitable  for  the  pur- 
pose, and  that  although  no  application  to  the  Local  Government 
Board  was  necessary  inasmuch  as  the  defendants  did  not  require  to 
raise  a  loan  for  the  purposes  of  the  said  hospital,  care  was  taken  in 
selecting  the  site  and  erecting  the  hospital  buildings  and  in  preparing 
the  grounds  round  such  buildings  to  comply  with  the  conditions  upon 
which  the  Local  Government  Board  usually  insisted  before  sanction- 
ing a  loan  for  the  purposes  of  a  smallpox  hospital.  They  further 
alleged  that  the  hospital  was  managed  in  the  most  approved  manner, 
and  every  precaution  against  the  spread  oi  infection  was  taken  in 
connection  therewith;  that  the  hospital  was  absolutely  necessary  for 
the  welfare  of  the  city  of  Nottingham,  and  there  was  no  other  equally 
suitable  site  available;  and  that  the  hospital  had  not  caused  any 
nuisance  to  the  plaintiffs  or  any  of  them,  and  had  not  occasioned  die 
spread  of  infection. 

At  the  trial,  the  Court,  at  the  request  of  both  the  plaintiffs  and 
defendants^  accepted  the  evidence  of  a  considerable  number  of  expert 
witnesses  testifying  to  what  had  happ^ied  in  the  case  of  other  hospitals. 
Among  them  were  Doctors  Thresh,  Reid,  Hope,  and  Boobbyer, 
medical  officers  of  health  respectively  for  the  Essex  County  Council, 
the  Staffordshire  County  Coimcil,  the  city  and  port  of  Liverpool,  and 
the  city  of  Nottingham,  and  Dr.  McVail,  President  o(  the  Sanitary 
Association  of  Scotland  and  of  the  Study  of  Medicine  Section  of  the 
British  Medical  Association. 

The  plaintiffs  proposed  to  call  Dr.  Fletcher,  one  of  the  Inspectors 
of  the  Local  Government  Board,  who  inspected  and  reported  upon 
the  hospital  in  question  in  June,  1903,  but  upon  entering  the  witness- 
box  Dr.  Fletcher  obtained  permission  from  the  Court  to  read  the 
instructions  which  he  had  received  from  the  Local  Government  Board, 
which  were  as  follows : — "  Local  Government  Board,  Whitehall,  S.W., 
nth  February,  1904. — Sir, — I  am  directed  by  the  Local  Government 
Board  to  furnish  the  following  instructions  for  your  guidance  when 
attending  upon  subpoena  to  give  evidence  in  proceedings  before  the 
High  Court  in  the  case  of  Attorney-General  and  Others  against  the 
Mayor,  Aldermen,  and  Citizens  of  the  City  of  Nottingham .'— {i)  You 
should  claim,  subject  to  the  directions  of  the  Court,  to  confine  your 
evidence  to  statements  of  actual  fact,  and  to  refuse  to  answer  ques- 
tions directed  to  eliciting  your  opinion  upon  any  of  the  points  involved. 
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(2)  You  should  claim,  subject  to  the  direction  of  the  Court,  that  

jfour  report  is  a  privileged  document,  and  that  it  was  made  soldy  Attomey- 
fcMT  the  information  of  the  Board  in  the  discharge  of  their  duties,  and  2???^L!^ 
you  should  state  that  you  are  instructed  by  the  Board  to  object  to  its  Oo^SSra. 
production  on  the  ground  that  such  production  would  be  prejudicial 
and  injurious  to  the  public  service  of  His  Majesty/'  The  witness  also 
pfoduced  and  read  a  letter  from  the  President  of  tiie  Local  Government 
Board  to  the  following  efifect. — ^''With  regard  to  the  subpoena 
duces  tecum  served  by  the  plaintififs'  solicitor  on  Dr.  W.  W.  E. 
Fletcher,  one  oi  the  medical  inspectors  of  the  Local  Government 
Board,  that  in  the  proceedings  taken  by  the  plaintiffs  against  the 
Mayor,  Aldermen,  and  Citizens  of  the  City  of  Nottingham,  the  report 
made  to  the  Local  Government  Board  by  Dr.  Fletcher  on  his  inspec- 
tion of  the  smallpox  hospital  and  site  at  Bestwood,  Notts,  in  or  about 
June,  1903,  should  be  produced,  I  direct  that  it  be  represented  to  the 
Court  that  I  object  to  the  production  of  the  report  on  the  ground 
that  its  production  would  be  injurious  to  the  service  of  His  Majesty. — 
Walter  Long,  President  of  the  Local  Government  Board." 

[Farwell  J.  I  do  not  see  why  those  instructions  should  be  pre- 
judicial to  any  case  being  heard  here.  I  have  to  ascertain  whether 
this  is  dangerous  to  the  public  health  or  not,  and  I  think  that  I 
should  be  assisted  by  representatives  of  the  Local  Government  Board, 
who  are  sent  to  make  out  the  reports.  I  cannot  conceive  why  they 
should  not  be  given.  I  cannot  instruct  the  Local  Government  Board. 
If  they  say  it  is  detrimental  to  the  public  service  I  must  abide  by  it, 
but  I  must  confess  I  should  like  to  have  had  the  opinion.  I  do  not 
think  I  can  possibly  put  pressure  on  this  gentleman  in  view  of  what 
he  has  said,  but  I  respectfully  protest  that  it  is  rather  hard  that  I 
should  be  denied  a  sight  of  the  documents  by  the  gentleman  in  charge 
of  them,  and  that  I  should  not  be  allowed  to  know  what  their  own 
report  is,  and  what  their  opinion  is.  I  protest  that  I  am  not  to  have 
all  the  best  material  that  is  available  for  me.] 

Dr.  Fletcher  then  left  the  box  without  being  asked  to  give  any 
evidence  whatever,  either  as  to  facts  or  otherwise. 

Upjoktiy  K.Cy  and  A,  Llewelyn  Davies  for  the  plaintiffs.  The 
orection  oi  a  smallpox  hospital  to  the  danger  of  the  public  health  is 
bodi  a  public  and  private  nuisance,  and  may  be  restrained  by  injunc- 
tion :^^;c  V.  Vantandillo  (1815)  4  M.  &  S.  73 ;  Rex  v.  Burnett  (1815) 
4  M.  &  S.  272;  Metropolitan  Asylum  District  v.  Hill  (1881) 
6  App.  Cas.  193;  50  L.  J.  Q.  B.  353.  Proof  that  the  hospital  is  a 
menace  to  the  public  health  is  sufficient  to  entitle  the  Attorney-General 
to  obtain  an  injunction,  and  it  is  not  necessary  to  show  that  as  a 
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matter  of  fact  any  injury  to  the  public  health  has  so  far  actually  been 
caused.  This  is  a  quia  timet  action:  Reg.  v.  Lister  (1857)  26  L.  J. 
M.  C.  196;  Attorney -General  v.  Shrewsbury  (Kingsland)  Bridge 
Co.  (1882)  21  Ch.  D.  752 ;  51  L.  J.  Ch.  746.  In  order  to  show  that 
this  hospital  is  a  danger  to  the  public  health,  evidence  of  what  has 
happened  in  other  similar  cases  is  admissible ;  Hill  v.  Metropolitan 
Asylum  District  (1879)  42  I..  T.  212;  and  in  the  House  of  Lords 
{1882)  47  L.  T.  29. 

Asquith,  K.C.,  Macmorran,  K.C.,  and  R.  J.  Parker  for  the  defen- 
dant corporation.  If  the  plaintiffs'  contention  be  correct,  it  will  be 
practically  impossible  ever  to  erect  these  hospitals  anywhere,  not- 
withstanding section  131  of  the  Public  Health  Act,  1875.  The  site 
and  construction  of  this  hospital  satisfy  the  requirements  insisted  upon 
by  the  Local  Government  Board  in  cases  where  the  Board  sanctions 
loans  for  the  purposes  of  such  hospitals.  The  evidence  in  this  case 
shows  that  there  is  no  danger  of  aerial  convection.  To  obtain  an 
injunction  the  plaintiffs  must  show  that  there  is  a  strong  probabilit)* 
of  danger  to  health  or  property:  Attorney-General  v.  Manchester 
Corporation,  1893,  2  Ch.  87  ;  62  L.  J.  Ch.  459.  Thus  in  Bendelm 
v.  Wort  ley  Union  (1887)  57  L.  J.  Ch.  762,  an  interim  injunction 
was  granted  on  the  Court  being  satisfied  that  there  was  a  real  appre- 
ciable injur}',  although  not  a  great  one,  to  the  plaintiff's  propeit}-. 
There  is  no  convincing  evidence  here  of  probable  injury  either  to 
property  or  individuals.  On  the  other  hand,  injunctions  have  often 
been  refused  in  cases  similar  to  this :  Fleet  v.  Metropolitan  Asylum 
Board  (1886)  2  Times  L.  R.  361 ;  Attorney-General  v.  Guildford, 
God  aiming,  and  Woking  Joint  Hospital  Board  (1895)  12  Times  L.  R. 
54;  Harrop  v.  Ossett  Corporation  (1898)  14  Times  L.  R.  308. 

[They  referred  also  to  the  Irish  case  of  Attorney-General  v.  Rath- 
mines  and  Pembroke  Joint  Hospital  Board,  1904,  i  Ir.  R.  161.] 

Up  John,  K.C.J  in  reply.  In  Fleet  v.  Metropolitan  Asylums  Board 
{supra),  the  hospital  had  been  established  for  a  long  time,  and  in 
Attorney-General  v.  Guildford,  &*c.,  Hospital  Board  {supra)  the 
hospital  was  only  a  small  cottage  hospital.  The  evidence  shows  that 
there  is  a  strong  probability  of  danger  to  health  and  propert)-. 

Cur.  adv.  vult, 
Feb.  17.  Farwell  J.  This  is  an  action  by  the  Attorney-General 
on  the  relation  of  several  owners  and  occupiers  of  land  and  collieries 
in  the  parish  of  Bestwood,  and  by  the  same  owners  and  occupiers 
as  plaintiffs  against  the  mayor  and  corporation  of  Nottingham  to 
restrain  them  from  using  a  building  lately  erected  and  for  the  last 
six  months  used  as  a  smallpox  hospital  from  so  using  it,  on  the  ground 
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that  it  is  a  nuisance,  necessarily  causing  serious  danger  to  the  public 
health  and  causing  special  damage  tx)  the  relator  plaintiffs.  No  actual  Attorney- 
case  of  injur\-  has  arisen :  and  the  action  is  quia  timet  In  order  to  S*??»l,^- 
succeed  m  such  an  action  the  plaintiffs  must  show  a  strong  case  of  OorpontioQ. 
probability  that  the  apprehended  mischief  will  in  fact  arise :  Attorney- 
General  V.  Manchester  Corporation^  1893,  2  Ch.  87 ;  62  L.  J.  Ch.  459, 
or  to  quote  Lord  Justice  FitzGibbon  in  Attorney-General  v.  Rathmines 
and  Pembroke  Joint  Hospital  Board,  1904,  i  Ir.  R.  161,  "to  sustain 
the  injunction,  the  law  requires  proof  by  the  plaintiff  of  a  wdl-founded 
apprehension  of  injury — proof  of  actual  and  real  danger — a  strong 
probability,  almost  amounting  to  moral  certainty,  that  if  the  hospital 
be  established,  it  will  be  an  actionable  •  nuisance.  A  sentiment  of 
danger  and  dislike,  however  natural  and  justifiable — certaint}-  that  the 
hospital  will  be  disagreeable  or  inconvenient — proof  that  it  will  abridge 
a  man's  pleasure,  or  make  him  anxious — ^the  inability  of  the  Court  to 
say  that  no  danger  will  arise — none  of  these,  even  accompanied  by 
depreciation  of  property,  will  discharge  the  burden  of  proof  which  rests 
on  the  plaintiff,  or  can  justify  a  precautionary  injunction  restraining 
an  owner^s  use  of  his  own  land  upon  the  ground  of  apprehended 
nuisance  to  his  neighbours."  Further,  the  defendants  are  entitled  in 
my  opinion  to  ask  the  Court  to  assume  that  the  hospital  will  be 
properly  managed,  and  that  all  the  precautions  that  scientific  skill  and 
knowledge  usually  require  will  be  taken,  and  they  are  entitled  in  the 
present  case  to  the  benefit  of  the  observation  that  the  hospital  has 
been  open  and  has  received  patients  for  the  last  six  months,  during 
the  last  half  of  which  it  has  been  full,  and  that  no  mischief  has  at 
present  arisen  therefrom. 

The  hospital  stands  on  a  piece  of  ground  4^  acres  in  extent,  roughly 
triangular  in  shape,  the  base  of  the  triangle  being  about  350  yards 
long  and  abutting  on  the  high  road.  It  is  enclosed  on  all  sides  except 
one  with  a  close  wooden  fence  6  ft.  6  in.  high,  with  barbed  wire  on 
the  top,  and  there  is  an  inside  fence  of  barbed  wire  20  feet  distant 
The  hospital  building  is  51  feet  from  the  high  road.  On  the  side 
where  there  is  no  fence  there  is  a  stream  nearly  20  feet  wide  with  a 
steep  bank  15  feet  or  20  feet  high  sloping  abruptly  from  the  hospital 
grounds  down  to  the  river.  There  are  204  residents  within  a  quarter- 
mile  radius  from  the  building  and  510  within  the  half-mile  radius. 
There  are  230  men  employed  on  the  Bestwood  ironworks,  part  of 
which  is  within  the  quarter-mile  radius,  and  1,280  on  the  colliery, 
which  is  without  the  quarter-mile  radius  but  within  the  half-mile  radius  j 
but  the  majority  of  the  latter  work  underground,  and  some  45  men 
work  at  the  bleach  works  outside  the  quarter-mile  radius  and  within 
the  half-mile  radius.     The  hospital  is  some  miles  from  the  populous 
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parts  of  Nottingham,  and  has  access  to  the  city  by  means  of  a  road 
which  has  few  houses  on  either  side  and  is  not  much  used  for  general 
traffic.  The  nearest  residence  is  Barrow's  cottage,  with  five  inmates, 
48  yards  distant,  and  the  next  nearest  are  six  cottages,  with  23  inmates, 
157  yards  distant. 

The  plaintiffs'  allegation  that  the  hospital  is  a  nuisance  rests  on 
the  establishment  as  a  general  affirmation  of  the  proposition  that  all 
smallpox  hospitals  necessarily  constitute  a  serious  danger  to  the  health 
of  persons  resident,  working,  or  passing  by  within  a  radius  of  at  any 
rate  51  feet  This  is  obviously  a  very  serious  question.  Havii^ 
regard  to  the  impossibility  of  stamping  out  smallpox  under  the  erist- 
ing  laws  and  to  the  practical  impossibility  of  isolating  an  outbreak 
in  crowded  areas,  the  Court  ought  not  to  come  to  any  conclusion  that 
would  result  in  closing  the  majority  of  the  smallpox  hospitals  in  the 
kingdom  unless  the  expert  testimony  is  really  conclusive.  Now  it  is 
clear  from  the  evidence  that  I  have  heard  in  this  case  that  the  medical 
profession  are  divided  into  two  camps  on  this  question,  each  con- 
taining persons  of  eminence  and  experience.  The  first  point  of  differ- 
ence is  on  the  theory  of  aerial  convection  for  any  considerable  dis- 
tance— say,  for  more  than  50  feet  This  is  a  purely  scientific  ques- 
tion, and  I  gratefully  adopt  Lord  Bowen's  statement  in  Fleet  v.  Metro- 
politan  Asylums  Board  (1886)  2  Times  L.  R.  361,  that  "it  would 
be  most  dangerous  to  form  an  independent  opinion  on  a  scientific 
question  from  the  smatterings  of  science  that  might  be  picked  up 
during  the  hearing  of  a  case."  The  plainti£Ps  do  not  contend  that 
there  is  a  consensus  of  expert  opinion  on  the  point,  and  it  is  enough 
for  me  to  say  that  it  is  therefore  not  proven,  and  that  I  am  not  com- 
petent to  form  an  opinion  of  my  own  on  the  question.  If  the  plain- 
tiflFs  could  have  established  aerial  convection  for  the  requisite  dis- 
tance, they  would  have  had  a  strong  case  in  that  they  would  have 
shown  the  reason  why  danger  should  exist;  but,  failing  this,  they  are 
driven  to  the  empirical  opinions  of  the  experts.  This  is,  of  course^ 
a  legitimate  and  usual  mode  of  proof;  and  the  Court  in  the  case 
of  a  conflict  of  experts  may  either  say  that  the  onus  is  on  the  plaintiff 
and  has  not  been  discharged,  or  it  may  examine  the  facts  and  the 
reasoning  given  by  the  experts  as  the  ground  of  their  opinion;  and, 
if  and  so  far  as  that  reasoning  can  be  tested  by  c^dinary  rules  inde- 
pendent of  special  scientific  knowledge,  I  feel  bound  to  test  it  and 
not  to  state  simply  that  the  conflict  is  such  that  the  plaintiffs  have 
not  discharged  the  burden  cast  upon  them.  I  will  take  Dr.  Thresh, 
who  is  the  protagonist  on  the  plainti£Ps'  side>  as  an  example  of  the 
reasoning  of  the  plaintiffs'  witnesses.  His  opinion  is  based  on  his 
experience  and  knowledge  of  a  large  number  of  cases  of  smallpox 
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and  of  several  hospitals,  and  is  a  conclusion  of  logic,  not  of  medical  t90^  ^ 
science.  His  train  of  reasoning  seeks  to  extend  an  induction  founded  Attorney- 
on  cases  observed  by  or  known  to  him  to  all  other  cases ;  but  the  S^!^l![l 
induction  fsdls,  for  the  conclusion  that  all  hospitals  are  sources  of  OorporatioiL 
danger  does  not  necessarily  follow  from  the  premiss  that  some  hospitals 
are  such ;  or,  in  other  words,  his  cases  are  not  sufficiently  exhaustive, 
and  his  reasoning  is  a  mere  instance  of  the  method  of  ancients  described 
by  Bacon  as  inductio  per  enumerationem  simplicem,  ubi  non  reperitur 
instantia  coniradictoria.  It  is  a  mere  ascription  of  the  character  of 
a  general  truth  to  all  hospitals,  because  in  all  hospitals  known  to  the 
witness  the  fact  is  found  to  exist  There  is  the  further  difficulty  that 
the  cases  are  complicated  by  so  many  varying  circumstances  that 
the  application  of  the  methods  of  agreement  and  difference  is  im- 
practicable. If  the  case  had  rested  on  the  plaintiffs'  evidence  alone, 
I  should  have  had  great  difficulty  in  adopting  the  conclusions  as 
sufficiently  proved ;  but  the  Court  is  in  possession  of  a  number  of  other 
cases  in  which  smallpox  hospitals  have  been  full  during  outbreaks 
of  the  disease,  and  no  case  has  occurred  within  the  quarter-mile  radius 
which  could  not  be  accoimted  for  by  some  means  other  than  the 
hospital.  Mr.  Upjohn  attempted  to  minimise  the  force  of  this  evi- 
dence by  criticising  some  of  the  i^itnesses  and  suggesting  that  Dr. 
Reid's  instances  only  were  trustworthy  and  asking  me  to  treat  the 
plaintiffs'  affirmative  cases  as  outweighing  these.  But  this  is  a  fallacy. 
The  plaintiffs'  case  depends  on  the  inference  to  be  drawn  from  an 
unbroken  series  of  facts.  In  all  cases  where  A  has  occurred,  B  has 
followed,  therefore  A  causes  B.  But  the  conclusion  depends  on  the 
universality  of  the  premiss,  and  a  negative  instance  unexplained  spoils 
the  chain.  The  defendants'  case  does  not,  however,  rest  on  Dr.  Reid 
alone.  It  would  serve  no  useful  purpose  for  me  to  go  through  the 
evidence  in  detail,  but  with  regard  to  the  plaintiffs'  historical  instances, 
if  I  may  so  call  them,  they  have  already  figured  in  former  actions,  and 
very  recently  in  the  Irisii  Court  of  Appeal  in  Attorney-General  v. 
Rathmines  and  Pembroke  Joint  Hospital  Boards  1904,  i  Ir.  R.  161, 
and  have  never  been  accepted  as  sufficient  It  is  important  to 
remember  that  the  Compulsory  Notification  of  Diseases  Act  came  into 
force  only  in  1899,  and  that  before  that  it  must  obviously  have  been 
far  more  difficult,  if  not  impracticable,  to  obtain  trustworthy  and 
sufficient  data  from  which  to  generalise ;  and,  indeed,  I  may  well  adopt 
Lord  Justice  Fitzgibbon's  comment  in  the  Rathmines  case  on  them: 
^  Cases  such  as  Fulham,  Sheffield,  Bradford,  Nottingham,  and  Dublin 
may  be  explained  by  reason  of  the  character  of  the  neighbourhood  and 
thar  other  circumstances."  The  defendants'  evidence  is  very  strong. 
It  is  not  for  them  to  prove  the  negative,  but  their  instances — espe- 
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dally  Dr.  Reid  with  his  large  experience  in  Staffordshire,  Dr.  Hope 
with  his  three  hospitals  in  Liverpool,  and  Dr.  Boobbyer  in  Nottingham 
— are  amply  sufficient  to  break  the  chain  of  the  plaintiffs'  affirmative 
cases,  even  if  I  were  satisfied  that  they  had  proved  them.     There  is, 
of  course,  some  risk  of  infection  wherever  there  is  smallpox  owing 
partly  to  the  folly  of  bystanders  and  of  friends  and  relations  of  the 
patients  and  partly  to  the  human  fallibility  of  doctors  and  attendants, 
however  careful.     But,  in  considering  the  question  from  the  point  of 
view  of  a  public  nuisance,  one  must  bear  in  mind  that  it  is  necessary 
for  the  public  safety  that  some  provision  should  be  made  for  isolation, 
that  the  difficulties  in  the  way  of  isolating  in  the  case  of  the  poor 
living  in  one  or  two  rooms  or  crowded  together  in  a  single  cottage 
are  very  great,  and  that  it  is  (as  Dr.  McVail  put  it)  a  choice  of  evils. 
This  consideration  is  mentioned  by  Mr.  Justice  Chittv-  in  Attorney- 
General  v.  'Manchester  Corporation^  1893,  2  Ch.  87,  92  ;  62  L.  J.  Ch. 
459 :  "  The  apprehended  future  danger  in  the  present  case  is  danger 
to  the  public  health.     Now,  undoubtedly,  there  are  many  cases  of 
public  nuisance — by  interference  with  an  unquestionable  right  of  the 
public,  such,  for  instance,  as  the  permanent  obstruction  of  a  highway 
—where  the  Court  did  decline  at  once  to  permit  evidence  to  be  given 
of  any  supjx^sed  public  benefit  ^arising  from  the  wrongful  act  com- 
plained of,  and  would  refuse  to  balance  the  good  alleged  to  accrue 
to  some  portions  of  the  public  against  the  mischief  to  the  public 
in  general.     But  in  the  case  where  the  health  of  the  Queen's  subjects 
in  general  is  concerned,  it  may  possibly  be  a  question  whether,  if  the 
evidence  shows  that  the  maintenance  of  a  smallpox  hospital  is,  on 
the  whole,  balancing  the  good  against  the  evil,  more  beneficial  to 
the  health  of  the  public  at  large,  or  to  that  porticMi  of  the  public  that 
inhabits   or  frequents   the  neighbourhood,   than   the  leaving   of  the 
persons  suffering  from  the  disease  scattered  in  their  own  homes,  some 
weight  might  not  be  properly  allowed  to  this  circumstance.     If  Lord 
Hardwicke  is  rightly  reported  in  the  case  of  Coldbathfields  Smallpox 
Hospital — Baines  v.  Baker  (1752)  Amb.  158,  he  appears  to  have  enter- 
tained some  such  question  when  he  stated  his  opinion  that  the  hospital 
was  a  '  charity  like  to  prove  of  great  advantage  to  mankind.' "     And 
the  same  consideration    applies,  though    perhaps  not  to    the  same 
extent,  to  the  ])rivate  nuisance  alleged  by  the  plaintiffs.     If  the  fact 
of  a  public  nuisance  were  established,  it  would  of  course  be  no  answer 
to  the  private  owners  to  say  that  the  hospital  must  be  placed  some- 
where (see  per  Lord  Blackburn  in  Metropolitan  Asylum  District  v. 
Hill  (1881)  6  App.  Cas.  193;  50  L.  J.  Q.  B,  353),  but  where  the 
question  is  whether  the  nuisance  in  fact  exists  or  not,  all  the  circum- 
stances must  be  taken  into  consideration;  and,  after  all,  the  owners 
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and  occupiers  of  the  adjacent  lands  have  a  far  more  effective  prophy-  ^^O^ 
lactic  provided  for  them  by  medical  science  than  any  injuncticMi  of  Attoraey- 
any  Court.  I  respectfully  agree  with  the  following  passage  in  Lord  S^!^u?l 
Justice  FitzGibbon's  judgment  in  Attorney-General  v.  Rathmines  and  Oorpowtion. 
Pembroke  Joint  Hospital  Board,  1904,  i  Ir.  R.  161  :  "  It  seems 
probable  that  the  dread  of  smallpox  is  to  a  great  extent  the  result  of 
tradition.  That  scourge  of  the  i8th  century  retains  its  terrors  foi 
those  who  do  not  realise  that  it  has  been  deprived  of  most  of  its  dangers. 
Vaccination  is  not  only  a  preventive — it  also  modifies  the  disease. 
The  evidence  even  of  Dr.  Thresh  is  that  vaccination  and  revaccination 
at  proper  intervals  confers  '  practical  immunit}\'  In  applying  the  maxim 
sic  utere  tuo  ut  alienum  non  laedas,  the  duty  of  reasonable  precaution 
for  one's  own  protection  is  not  to  be  ignored.  An  isolation  hospital 
reduces  the  risk  for  every  inhabitant  of  the  district, — it  is,  in  fact, 
a  necessity,  and  although  the  individual  must  be  protected,  the  public 
advantage  should  not  be  forbidden  unless  the  danger  and  injury  to 
the  individual  are  clearly  proved."  In  the  present  case  I  find  as  the 
result  of  the  evidence  that  the  site  of  the  defendants'  hospital  was 
carefully  chosen,  is  in  a  proper  situation,  and  constitutes  no  appre- 
ciable danger  to  the  public  health  and  no  nuisance  to  the  relator 
plaintiffs'  property. 

As  I  understand  that  this  case  is  likely  to  go  to  the  House  of  Lords, 
I  desire  to  add  an  observation  as  to  the  evidence  in  the  hope  of 
obtaining  some  direction  from  a  superior  tribunal.  Both  parties  con- 
curred in  asking  me  to  accept  evidence  in  chief  of  what  had  happened 
with  other  hospitals,  and  I  acceded  to  the  request  in  deference  to  the 
opinion  expressed  in  Hill  v.  Metropolitan  Asylum  District  (1879,  1882) 
42  L,  T.  212;  47  L.  T.  29,  and  also  because  the  same  evi- 
dence of  the  same  cases  (with  the  same  result)  appears 
to  have  been  admitted  in  the  other  reported  cases  relating 
to  smallpox  hospitals.  The  result  is  that  the  case  has  taken 
a  week  to  try ;  and  I  venture  to  suggest  that  the  admission  of  such 
evidence  in  chief  is  wrong  in  principle,  as  raising  a  number  of  side 
issues  on  which  it  is  impossible  for  the  Court  to  adjudicate  without 
injury  to  absent  parties — e,g.,  how  can  I  rely  on  the  case  of  the  hospital 
ships  as  a  proved  fact  in  the  present  case  without  injustice  to  them  ? 
In  HilFs  case  Pollock  B.  rejected  the  evidence  as  to  the  facts  of  the 
Slockwell  and  Homerton  Hospitals,  and  Lord  Justice  Bramwell  said 
he  was  wrong  in  so  doing,  and  Lord  Justice  Cotton  agreed  with  him ; 
but  it  is  not  easy  to  see  how  the  point  arose,  as  the  plaintiffs  who 
succeeded  had  tendered  the  rejected  evidence.  If  the  assumption 
in  Lord  Justice  Cotton's  judgment  were  correct  in  fact,  the  e\idence 
would  be  valuable;  he  says:  "  They  might  have  shown  what  in  fact 
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was  the  effect  in  the  neighbourhood  of  the  only  other  hospitals  under 
the  same  conditions."    But  now  there  are  numbers  of  such  hos^Htals, 
and  their  conditions  are  infinitely  various,  and  the  extent  and  value 
of  such  differences  are  exceedingly  difficult  to  estimate.     In  the  House 
of  Lords  Lord  Selbome  appears  to  agree  vrith  Lord  Justice  Cotton; 
Lord  O'Hagan  dissents  for  reasons  with  which  I  respectfully  agree. 
He  says :  "  I  am  not  prepared  to  say  that  the  learned  judge  was  wrong 
in  rejecting  the  evidence,  especially  because  of  the  non-fulfilment  of 
the  conditions  on  which  he  offered  to  receive  it     Without  proof  as 
to  the  state  and  management  of  the  other  hospitals,  so  as  to  establish 
a  substantive  similarity,  any  inferences  drawn  from  a  comparison  of 
their  operation  with  that  of  the  Hampstead  Asylum  might  have  been 
quite  fallacious  and  deceptive.     But,  even  without  regard  to  this,  I 
am  not  quite  satisfied  that  the  evidence  was  admissible,  whether  such 
conditions  were  or  were  not  fulfilled.     It  was  not  pertinent  to  the 
issue  tried  as  to  Hampstead  only.     No  notice  had  been  given,  in 
the  pleadings  or  otherwise,  that  it  would  be  offered.     It  would  have 
involved  the  jury  in  a  multitude  of  collateral  inqmries,  calculated  to 
ocmfuse  and  embarrass  them ;  and  it  might  have  been  endlessly  pro- 
longed by  an  indefinite  multiplication  of  objects  of  comparison.    To 
keep  such  investigations  wifhin  reasonable  limits,  and  secure  prompti- 
tude, precision,  and  satisfaction  in  the  administration  of  justice^  it 
seems  to  me  that  Courts  should  be  very  jealous  of  the  admission  of 
such  proof.     If  it  had  been  admitted  here,  an  inquiry  as  prolonged, 
as  difficult,  and  probably  as  abortive  as  that  which  was  applied  for 
so  many  days  to  the  Hampstead  Asylum,  might  have  been  equally 
applied  to  each  of  the  others,  and  to  as  many  more,  though  numbering 
hundreds,  as  might  have  been  alleged  to  have  like  characteristics, 
and  to  offer  in  their  action  on  their  neighbourhoods  the  same  statis- 
tical results.     I  do  not  see  how  judicial  inquiries  at  Nisi  Prius  can 
be  restrained  within  a  practicable  and  manageable  compass,  in  many 
cases,    if    the    admissibility  of  such  evidence  be  declared."    Lord 
Blackburn  thought  it  imnecessary  to  decide  the  point     Lord  Watson's 
opinion  is  stated  later  on,  and  would  certainly  rule  out  all  the  history 
that  I  have  heard  in  the  present  case.     He  says :  "  In  order  to  entitle 
him  " — that  is  the  party  tendering  evidence  of  facts  collateral  to  the 
main  issue — ^"to  give  such  evidence,  he  must,  in  the  first  instance, 
satisfy  the  Court  that  the  collateral  fact  which  he  proposes  to  prove 
will,  when  established,  be  capable  of  affording  a  reasonable  presump- 
tion or  infereiKe  as  to  the  matter  in  dispute;  and  I  am  disposed  to 
hold  that  he  is  also  bound  to  satisfy  the  Court  that  the  evidence  which 
he  is  prepared  to  adduce  will  be  reasonably  conclusive,  and  will  not 
raise  a  difficult  and  doubtful  controversy  of  precisely  the  same  kind 
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as  that  which  the  jury  have  to  detennine.     It  appears  to  me  that  it        ^^Q** 
might  lead  to  unfortunate  results  if  the  Court  had  not  the  power  to  Aitoney- 
reject  evidence  of  collateral  fact  which  does  not  satisfy  both  of  the  S*???^^**!' 
conditions  which  I  have  endeavoured  to  indicate."    As  Lord  Bo  wen  ConoiSiotti 
has  pointed   out  in   Fleet  v.    Metropolitan   Asylums   Board  (1886) 
2  Times  L.  R.  361,  it  is  no  part  of  the  functions  of  the  Court  to 
qualify  itself  as  an  expert  in  science.     The  Court  acts  on  the  opinicxi 
of  experts  whose  qualifications  can  be  tested  by  cross-examination, 
and  weighs  the  evidence  so  given  and  tested. 
The  result  is  that  the  action  fails,  and  is  dismissed  with  costs. 

Injunction  refused. 

Solicitors  for  the  plaintiffs — Hind  and  Robinson,  for  Wells  and  Hind, 
Nottingham. 

Solicitors  for  the  defendants  — Sharpe,  Parker,  Pritchards,  Barham,  and 
Lawford,  for  Sir  S.  G.  Johnson,  Town  Clerk,  Nottingham. 
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^^"'^  4  BEARDSLEY  u.  PIKE  AND  ANOTHER. 

TVeUrhts  and  measupes— Coal  sold  In  bulk— Tape  weUrbt  of  ▼ehleto- 
Bntpy  of  tape  weight  on  dellvepy  tieket  —  Ineoppeot  weight 
enteped-WeUrht  and  Meaaupes  Aot,  1889  (52  &  68  Viet.  o.  21),  a  22. 

Coai  merchants  were  summoned  under  section  22  of  the  Weights 
and  Measures  Act,  i2>^^y  for  failing  to  insert  on  the  delivery  ticket 
the  correct  tare  weight  of  a  wagon  in  which  coal  exceeding  2  cwt.  was 
conveyed  for  delivery  on  sale  in  bulk.  The  tare  weight  of  the  wagon 
was  inserted  on  the  delivery  ticket  as  10^  cwt.,  but  there  was 
evidence  that  the  actual  weight  was  after  deli/  ery  found  to  be  \\  att. 
The  justices  found  that  the  vehicle  had  not  been  weighed  on  the  daj 
in  question,  but  on  the  occasion  of  a  delivery  three  days  previously 
had  weighed  loj  cwt,,  and  dismissed  the  summons  on  the  ground  thai 
the  weight  need  not  be  taken  previous  to  each  delivery  of  coal,  but 
only  at  reasonable  intervals. 

Held,  without  laying  down  any  rule  that  such  wagons  must  be 
weighed  before  each  delivery,  that  the  requirements  of  the  statute  had 
mt  been  fulfilled,  and  that  the  case  must  be  remitted  to  the  justices. 

Case  stated  by  justices  of  the  county  of  Wilts  as  follows : — 

1.  On  the  31st  day  of  October,  1903,  an  information  was  laid 
before  one  of  His  Majesty's  justices  of  the  peace  for  the  count)-  of 
Wilts  by  the  appellant  Frank  Beardsle}',  who  is  an  inspector  under 
the  Weights  and  Measures  Acts,  duly  appointed  by  the  county  council 
of  Wilts,  against  the  respondents,  who  are  coal  dealers  residing  at 
He>'tesbur}%  in  the  said  count}*  of  Wilts.  The  information  charged 
the  respondents  that  on  the  23rd  day  of  October,  1903,  at  the  parish 
of  Heytesbury,  in  the  county  aforesaid,  they  did  unlawfully  fail  to 
insert  or  cause  to  be  inserted  on  a  ticket,  required  by  secticMi  21  of 
the  Weights  and  Measures  Act,  1889,  to  be  given  by  them,  a  state- 
ment of  the  correct  weight  of  the  v^^hicle  in  which  a  quantity  of  coaJ 
sold  by  them  exceeding  2  cwt.  was  conveyed  for  delivery  on  sale 
in  bulk,  and  of  the  coal  contained  in  such  vehicle,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided. 

2.  A  summons  was  issued  upon  such  information  signed  by  William 
Frank  Morgan,  Esquire,  a  justice  of  the  peace  for  the  said  count)', 
and  was  returnable  at  the  petty  sesions  held  for  the  Warminster 
Division  of  the  said  county  on  the  5th  day  of  November,  1903. 

3.  The  section  22  of  the  Weights  and  Measures  Act,  1889  (52  &  53 
Vict  c.  21),  under  which  the  said  summons  was  issued,  is  as  follows  >- 
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(i)  \VTiere  any  quantity  of  coal   exceeding  two  handred weight  is  conveyed  for         1904^ 
delivery  on  sale  in  a  vehicle  in  bulk,  the  seller  of  the  coal  shall,  unlesfe  the  vehicle  is  g^^^     ^ 
provided  by  the  purchaser,  cause  the  weight  of  the  vehicle,  as  well  as  of  the  coal  p^  ^j[ 
contained  therein,  to  be  previously  ascertained  by  a  weighing  instrument  stamped  by  Mother, 
the  inspector  of  weights  and  measures,  and  being  on  or  near  to  the  place  from  which 
the  coal  is  brought,  and  shall  from  time  to  time  cause  the  tare  weight  of  the  vehicle 
to  be  marked  thereon  in  such  manner  as  the  local  authority  approve. 

(2)  In  any  such  case  the  seller  of  the  coal  shall  insert  or  cause  to  be  inserted  in  the 
ticket  required  by  this  Act  to  be  given  by  him  a  statement  of  the  correct  weight  of 
the  vehicle,  or  of  the  vehicle  and  of  the  animal  drawing  it  where  both  are  weighed 
together  with  the  load,  as  well  as  of  the  correct  weight  of  the  coal  contained  in  the 
vehicle. 

(3)  If  any  person  fails  to  comply  with  the  requirements  of  this  section,  he  shall  be 
liable  to  a  fine  not  exceeding  five  pounds. 

4.  At  the  hearing  of  the  summons  there  was  evidence  on  behalf 
of  the  appellant  of  the  delivery  of  a  load  of  coal  to  one  Kate  Hurdle 
on  Friday,  the  23rd  day  of  October,  1903,  and  that  on  the  ticket 
delivered  with  the  said  coal  in  accordance  with  the  provisions  of  the 
Weights  and  Measures  Act,  1889,  the  tare  weight  of  the  wagon  was 
entered  as  10^  cwt.  The  appellant  and  his  assistant  also  gave  evi- 
dence to  the  effect  that  after  the  delivery  of  the  coal  on  the  said 
23rd  day  of  October,  1903,  the  wagon  was  weighed  by  the  appellant 
and  the  actual  weight  was  then  1 1  cwt.  Neither  of  the  respondents 
was  present  at  the  weighing,  and  there  was  some  contradictor)-  evi- 
dence between  the  appellant  and  the  keeper  of  the  weighbridge,  who 
was  present  at  the  weighing,  as  to  the  exact  weight  of  the  vehicle ;  but 
having  regard  to  the  decision  of  this  Honourable  Court  in  the  case  of 
Knawles  v.  Sinclair,  1898,  i  Q.  B.  170;  67  L.  J.  Q.  B.  67,  that  the 
correct  weight  to  be  inserted  in  the  ticket  was  the  weight  as  ascer- 
tained previous  to  the  delivery,  we  did  not  consider  it  necessary  to 
find  as  a  fact  what  the  correct  weight  of  the  vehicle  was  after  the 
coal  had  been  delivered. 

5.  The  respondents  contended  through  their  solicitor  that  the 
wagon  having  been  weighed  as  recently  as  Tuesday,  the  20th  day 
of  October  last,  and  found  them  to  scale  only  loj  cwt.,  there  was 
no  obligation  on  the  part  of  the  respondents  to  have  the  same  weighed 
previous  to  the  delivery  of  the  coal  on  the  following  Friday,  the 
said  23rd  day  of  October.  Evidence  was  given  on  behalf  of  the 
respondents  of  the  weighing  of  the  wagon  on  Tuesday,  the  20th  day 
of  October,  1903,  and  that  the  weight  then  was  only  10^  cwt,  and 
that  the  same  vehicle  had  been  weighed  on  many  previous  occasions 
and  never  weighed  more  than  lo^  cwt. 

6.  The  appellant,  however,  contended  that  the  provisions  of  the 
Weights  and  Measures  Act,  1889,  had  not  been  complied  with,  that 
the  weight  of  the  wagon  was  liable  to  vary  from  day  to  day,  and 
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^^^^  that  it  was  obligatory  upon  the  seller  of  the  coal  to  cause  the  weight 
Beardflnr  v.  of  the  vehicle,  as  well  as  erf  the  coal  it  contained,  to  be  ascertained 
SShS.  ^^  ^  weighing  machine  previous  to  each  delivery  of  coal. 

7.  We  thought  it  desirable  to  obtain  the  ruling  of  this  Honourable 
Court  upon  such  an  important  point,  and  in  order  to  raise  the  question 
we  found  as  a  fact — 

(i)  That  the  vehicle  was  not  weighed  on  the  23rd  day  of 
October,  1903,  previous  to  the  delivery  of  coal  on  that  day. 

(2)  That  the  said  vehicle  was  last  weighed  on  Tuesday,  the 
20th  day  of  October,  1903,  on  the  occasion  of  a  previous  delivoy 
of  coal  by  the  respondents,  and   then  weighed  only  10^  cwt 
We  held,  however,  that  the  respondents  were  not  obliged  to  tab 
the  weight  of  the  wagon  previous  to  each  delivery  of  coal,  but  only 
at  reasonable  intervals,  and  that  they  had  compli^  with  the  require- 
ments of  the  Act,  and  we  therefore  dismissed  the  summons. 

8.  The  appellant,  being  dissatisfied  with  our  determination  upon 
the  hearing  as  being  erroneous  in  point  of  law,  hath  duly  applied  to 
us  in  writing  to  state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  our  determination  as  aforesaid  for  the  opinion  of 
this  Honourable  Court,  and  we  have  agreed  to  do  so  in  order  to 
clearly  raise  the  point  whether  under  section  22  (i)  of  the  Wrights 
and  Measures  Act,  1889,  hereinbefore  set  forth,  the  word  "  previously" 
means  that  the  weight  of  the  vehicle  as  well  as  of  the  coal  it  contains 
shall  be  ascertained  previously  to  the  delivery  of  each  load  of  coaL 
The  appellant  hath  duly  entered  into  a  recognisance  as  required  by 
the  statute  in  that  behalf. 

9.  If  the  Court  shall  be  of  opinion  that  our  interpretation  of  the 
law  was  correct,  and  that  it  was  only  necessary  for  the  seller  to  ascer- 
tain the  weight  of  the  vehicle  from  time  to  time  at  reasonable  intervals, 
and  not  on  each  occasion  of  delivery  of  coal,  then  the  order  of  dis- 
missal is  to  stand ;  but  if  the  Court  shall  be  of  a  contrary  opinion, 
then  the  said  order  of  dismissal  is  to  be  annulled  and  the  case  remitted 
to  us  for  re-hearing. 

Randolph  for  the  appellant.  The  justices  were  mistaken  in  dis- 
missing, this  summons  as  they  did  on  the  ground  that  it  was  only 
necessary  for  the  respondents  to  ascertain  the  weight  of  the  vehicle 
from  time  to  time  at  reasonable  intervals.  The  statute  provides  that 
the  seller  must  ascertain  the  weight  of  his  vehicle  before  he  takes 
the  coal  out.  Moreover,  here  there  was  no  explanation  offered  to 
account  for  the  variation  of  the  weight  of  this  wagon  m  the  space 
of  three  days.  It  is  not  enough  for  the  justices  to  find  that  it  wdghed 
loj  cwt.  on  the  Tuesday  and  11  cwt.  on  the  Friday,  and  then  dismiss 
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the  summons  without  being  possessed  of  some  explanation  of  this        ^^^^ 

variation.  Beardsley  v. 

No  counsel  appeared  for  the  respondents.  i^tk 


Another. 


Lord  Alverstone  CJ.  We  are  of  opinion  that  this  case  must 
go  back  to  the  justices  for  rehearing  on  its  merits.  They  have, 
according  to  the  case  as  stated,  said,  in  effect,  that  the  seller  of  coal 
need  only  ascertain  the  weight  of  his  vehicle  from  time  to  time,  and 
that  in  the  present  case  the  wagon  having  been  weighed  on  Tuesday, 
the  20th,  the  respondents  could  not  reasonably  be  considered  liable 
to  weigh  it  again  on  Friday,  the  23rd  of  October;  and  that  they  thought 
it  was  only  necessary  to  have  it  weighed  at  reasonable  intervals. 
Although  we  do  not  desire  to  lay  down  any  rule  that  each  wagon 
must  be  weighed  before  each  delivery,  we  do  not  consider  that  the 
provisions  of  the  statute  have  been  fulfilled  in  this  particular  case, 
where  no  explanation  has  been  offered  as  to  the  variation  in  the 
weight  of  the  vehicle.  When  any  question  as  to  unexplained  varia- 
tion of  weight  arises,  as  it  did  here,  we  think  that  the  case  always 
ought  to  be  dealt  with,  unless  there  be  reasonable  ground  for  sup- 
posing that  there  had  been  no  change  in  the  condition  of  the  vehicle. 

Case  remitted. 

Solicitors  for  the  appellants — R.  B.  Wheatly,  Son,  and  Daniel,  for 
Cnittwell,  Daniel,  and  Cruttwells,  Frome. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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A/ar.  2.  WING  V,  EPSOM  URBAN  DISTRICT  COUNCIL. 

Nuisance — Ppactloe  —  Abatement  opder  —  Slfirnature  of  opder— Opdw 
slfirned  by  one  Justice  alone  out  of  those  ppesent— Publlo  Heattli 
Act,  1875  (88  6e  89  Vlot.  o.  66).  ss.  06,  251,  Sched.  IV.,  Fopm  C- 
Summapy  Juplsdlotlon  Aot^  1848  (11  6e  12  Vict,  c  48X  ■- 14. 

An  order  made  under  section  96  of  the  Public  Health  Act^  1875, 
by  two  or  more  justices  sitting  in  petty  sessions  requiring  a  person  ts 
abate  a  nuisance  must,  when  drawn  up^  be  signed  by  two  at  least  0} 
the  justices  present.  Such  an  order,  signed  by  one  justice  alone  out  of 
those  who  formed  the  court,  is  invalid. 

Case  stated  by  the  court  of  quarter  sessions  for  the  county  of 
Surrey,  who  had  overruled  an  objection  by  the  appellant  that  certain 
orders  to  abate  nuisances  under  section  96  of  the  Public  Health 
Act,  1875,  were  bad  on  the  face  of  them,  inasmuch  as  they  were 
signed  by  one  justice  only,  whereas  they  should  have  been  signed 
by  two  or  more  justices. 

The  appellant  had  been  summoned  under  the  Public  Health  Act. 
1875,  before  the  justices  in  petty  sessions  at  Epsom,  sitting  as  a 
court  of  summary  jurisdiction,  upon  three  informations  laid  against 
him  by  the  inspector  of  nuisances  alleging  the  existence  of  nuisances 
on  premises  of  which  he  was  the  owner. 

These  complaints  had  been  heard  by  three  justices  sitting  in  petty 
sessions,  who,  having  satisfied  themselves  that  the  nuisance  existed, 
made  orders  upon  the  appellant  requiring  him  to  abate  the  nuisances 
within  a  specified  time  in  each  of  the  three  instances. 

The  facts  of  the  case  were  as  follows : — 

1.  The  appellant  was  the  owner  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  lessee  of  certain  premises  situate  at  Nos.  i 
to  20,  Garden  Cottages,  Epsom,  within  the  district  of  the  respondents, 
of  which  14  years  of  the  term  of  the  appellant's  lease  were  still 
unexpired. 

2.  In  or  about  the  months  of  March  and  April,  1903,  the  respon- 
dents relaid  the  sewer  with  which  the  drains  of  the  said  premises 
were  connected,  and  the  respondents  served  three  notices  upon  the 
appellant  alleging  a  nuisance  existing  in  respect  of  the  said  drains, 
and  requiring  the  same  to  be  abated  and  certain  works  to  be  executed. 

3.  The  appellant  did  not  comply  with  the  said  notices  or  any  of 
them,  and  three  complaints  relating  to  the  alleged  nuisance  were 
thereupon  made  to  a  justice  of  the  peace,  and  such  justice  issued 
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three  summonses  requiring  the  appellant  to  appear  before  the  court 
of  summary  jurisdiction  sitting  at  Epsom.  On  the  hearing  of  the  Wing  v.  Epsom 
summonses  on  April  20,  1903,  both  parties  being  then  present,  the  Url«n  Distnct 
said  orders  were  made  by  the  court  of  summary  jurisdiction,  three 
justices  being  then  present  and  taking  part  in  the  hearing  and  deter- 
mination, and  subsequently,  on  April  27,  1903,  the  appellant  served 
the  respondents  with  notice  of  appeal  against  each  of  the  said  orders 
as  having  been  made  by  His  Majesty's  justices  of  the  peace  acting 
in  and  for  the  division  of  Epsom,  and  setting  forth  in  each  such 
notice,  amongst  other  grounds  of  appeal,  that  the  order  appealed 
from  was  bad  on  the  face  of  it,  and  on  the  said  April  27,  1903,  the 
appellant  duly  entered  into  three  several  recognisances  as  required 
by  law  for  the  prosecution  of  his  said  appeals,  copies  whereof  are 
hereto  annexed,  and  are  to  be  talcen  as  part  of  this  case.  The  said 
orders  were  on  June  2,  1903,  served  on  the  appellant  by  the  respon- 
dents, and  eajch  of  the  said  original  orders  was  duly  delivered  to  the 
clerk  of  the  peace  prior  to  the  hearing  of  these  appeals.  The  follow- 
ing is  an  exact  copy  of  one  of  the  said  original  orders,  and  is  in  the 
same  terms  in  all  respects  as  the  order  served  on  the  appellant : — 

"  In  the  County  of  Surrey. 

Petty  Sessional  Division  of  Epsom. 
Before  the  Court  of  Summary  Jurisdiction  sitting  at  Epsom  the 
20th  day  of  April  1903  complaint  was  made  on  the  9th  day  of  April 
1903  by  Edward  Robert  Capon  of  Bromley  Hurst,  Church  Street, 
Epsom,  Inspector  of  Nuisances  to  the  Epsom  Urban  District  Council 
that  in  or  on  certain  premises  situated  at  15,  14,  13,  12  and  11  Garden 
Cottages  Epsom  aforesaid  in  the  District  urxier  '  The  Public  Health 
Act,  1875  '  of  the  Epsom  Urban  District  Council  the  following 
nuisance  then  existed  viz. — a  nuisance  arising  from  want  of  or  defec- 
tive construction  of  structural  conveniences  that  is  to  say  arising  from 
leaky  drains,  also  drains  not  being  intercepted  from  sewer,  the  dis- 
charge of  sink  wastes  into  closet  pans,  the  absence  of  v^itilation  to 
drains,  defective  flushing  cistern  in  each  closet  and  rain-water  pipe 
connected  directly  with  sewer,  and  that  Walter  James  Wing  (herein- 
after called  *  the  Defendant ')  is  the  owner  of  the  premises  on  which 
the  said  nuisance  arises.  On  hearing  the  said  complaint  it  is  Ordered 
that  the  Defendant  within  six  weeks  from  the  service  of  this  Order 
or  a  true  copy  thereof  according  to  the  said  Act  do  take  out  the 
existing  branch  drains  and  construct  new  drains  with  stoneware  pipes 
with  watertight  cement  joints  laid  to  proper  falls  in  beds  of  cement 
concrete  properly  intercepted  from  sewer,  provided  with  efficient  ven- 
tilation with  cast  iron  pipes  of  a  diameter  not  less  than  four  inches, 
disconnect  sink  wastes  from  closet  pans  and  cause  same  to  discharge 
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^^^__  into  the  open  over  a  trapped  stoneware  gully  which  shall  be  con- 
Wing  V.  Ei)8om  nected  with  the  sewer  so  that  the  same  shall  no  longer  be  a  nuisance 
Urban  District     or  injurious  to  health  as  aforesaid. 
Dated  the  20th  day  of  April  1903. 

(Signed)      William  R.  G.  Farmer,     (L.S.) 

Justice  of  the  Peace  for  the  County  aforesaid." 

4.  Each  of  the  other  of  the  original  orders  was  in  exactly  the  same 
terms  and  was  under  the  hand  and  seal  of  the  said  William  R.  G. 
Farmer  as  the  order  hereinbefore  set  out,  and  each  of  the  other  of  the 
said  orders  served  on  the  appellant  as  aforesaid  was  in  exactly  the  same 
terms  and  was  under  the  hand  and  seal  of  the  said  William  R.  G. 
Farmer  as  the  order  hereinbefore  set  out,  save  that  each  of  the  orders 
referred  to  different  premises  in  the  same  street. 

5.  It  was  contended  for  the  appellant  that  each  of  the  orders  was 
bad  and  ought  to  be  quashed,  inasmuch  as  each  order  was  made  under 
the  hand  and  seal  of  one  justice  of  the  peace  only. 

6.  It  was  contended  for  the  respondents  that  each  oi  the  said  orders 
was  valid.  We  were  of  opinion  that  each  of  the  orders  was  valid,  and  over- 
ruled the  appellant's  contention,  and  we  afterwards  heard  the  said  appeals 
together  by  consent  upon  the  merits  and  dismissed  them,  with  costs. 

If  the  Court  should  be  of  opinion  upon  the  facts  stated  that  we 
were  right  in  overruling  the  appellant's  contention  and  in  holding 
that  the  orders  were  valid,  our  order  is  to  stand ;  but  if  not,  each  of 
the  said  orders  is  to  be  quashed,  and  each  of  the  said  appeals  is  to 
be  allowed,  with  costs. 

Low,  K,C,,  and  W.  Mackenzie  for  the  appellant.  This  is  a  per- 
fectly good  objection,  and  the  court  of  quarter  sessions  were  wrong 
in  overruling  it,  for  these  orders,  signed  as  they  were  by  one  justice 
only,  were  clearly  invalid.  By  section  251  of  the  Public  Health  Act, 
1875,  it  is  expressly  enacted  that  any  complaint  under  the  Act  must 
be  heard  by  two  or  more  justices ;  and  by  section  96  the  justices,  when 
satisfied  that  the  complaint  is  well  founded,  must  make  an  order. 
This  order  made  by  two  or  more  justices  must  be  signed  by  two  at 
least  of  those  who  have  heard  the  case,  and  cannot  be  valid  if  signed 
by  one  alone.  Section  14  of  the  Summary  Jurisdiction  Act,  1848, 
provides  that  justices  shall  in  petty  sessions  make  orders  which  shall 
be  drawn  up  imder  their  hands  and  seals  to  be  lodged  with  the  clerk 
of  the  peace.  Schedule  IV.,  Form  C,  of  the  Public  Health  Act, 
1875,  contains  a  form  of  such  an  order  as  has  been  made  here,  which 
concludes  with  the  signatures  of  two  justices  opposite  their  seals. 
Therefore  to  be  valid  such  orders  as  are  here  before  the  Court  must 
be  signed  by  two  justices. 

Avory,  K.C»,  S.  G.  Lushingion,  and  Swinburne  Hanham  for  the 
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respondents.     The  appeal  was  from  verbal  orders  of  justices  in  petty J^o^ 

sessions,  and  the  appellant  gave  notice  of  appeal  long  before  those  wuig  ^,  Bpaom 
orders  were  reduced  into  writing  or  drawn  up.  It  is  the  verbal  order  Urban  District 
against  which  he  appeals,  and  such  an  order  is  perfectly  good  under  ^^  * 
the  Public  Health  Act,  1875,  s.  251,  if  made  by  two  or  more  justices. 
The  only  effect  of  section  14  of  the  Summary  Jurisdiction  Act,  1848, 
is  to  call  upon  justices  to  draw  up,  as  a  record  of  their  verbal  order,  aii 
order  which  can  be  filed  by  the  clerk  of  the  peace,  and  it  is  quite 
sufficient  if  this  order  be  signed  by  one  justice  alone  for  the  purpose 
of  verification.  This  is  shown  by  Forms  K  2  and  K  3  in  the  schedule 
to  the  Act  By  section  262  of  the  Public  Health  Act,  1875,  orders 
such  as  these  are  not  to  be  quashed  for  want  of  form ;  and  as  a  verifi- 
cation of  the  verbal  order  of  justices  in  petty  sessions  it  is  sufficient 
if  the  order  in  writing  subsequently  drawn  up  be  signed  by  one  of 
the  justices  who  made  it.  A  person  may  be  summoned  for 
disobeying  an  order  made  by  justices  before  any  written  order  has 
been  drawn  up,  or  even  where  no  such  written  order  has  been  drawn 
up  at  all.  Upon  these  grounds  it  is  submitted  that  these  orders  upon 
the  appellant  are  valid,  and  that  the  appeal  fails. 

Lord  Alverstone  C.J.  I  should  have  been  glad,  if  we  could 
have  seen  our  way  to  it,  to  dismiss  this  appeal,  for  I  entirely  fail  to 
see  any  merits  on  the  part  of  the  appellant  The  case,  however, 
involves  a  legal  principle  of  importance  which  we  must  decide  accord- 
ing to  the  law  as  it  stands  and  to  the  principle  as  it  has  been  laid 
down  by  statute.  For  my  own  part  I  have  always  understood  that 
the  object  of  drawing  up  orders  of  justices  was  that  if  there  sub- 
sequently appeared  to  be  any  objection  to  such  orders,  the  objection 
might  be  taken ;  and  the  original  order  would  be  bad  if  signed  by  only 
one  justice  in  a  case  where  it  was  required  to  be  made  by  two  or 
more.  Had  Mr.  Avory  been  able  to  satisfy  me  that  the  justice's 
^gnature  to  the  order  had  been  merely  for  the  purpose  of  verification, 
or  that  the  order  had  not  to  be  drawn  up  and  served,  I  should  cer- 
tainly have  arrived  at  a  decision  in  favour  of  the  respondents.  But 
I  think  the  words  of  the  statute  are  too  strong,  and  lay  down  this 
important  principle — that  the  order  must  be  definite,  and  drawn  up 
and  completed  in  accordance  with  well-known  principles.  The  words 
of  section  96  of  the  Public  Health  Act,  1875,  are  these :  "  If  the  court 
is  satisfied  that  the  alleged  nuisance  exists,  or  that  although  abated 
it  is  likely  to  recur  on  the  same  premises,  the  court  shall  make  an 
order  on  such  person  requiring  him  to  comply  with  all  or  any  of  the 
requisitions  of  the  notice,  or  otherwise  to  abate  the  nuisance  within 
a  time  specified  in  the  order  and  to  do  any  works  necessary  for  that 
purpose;  or   an   order   prohibiting   the   recurrence  of   the  nuisance 
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*^^^  and  directing  the  execution  of  any  works  necessary  to  prevent 
Wing V.  BjMwm  the  recurrence;  or  an  order  both  requiring  abatement  and 
ConnciL^^*"^  prohibiting  the  recurrence  of  the  nuisance.  The  court  may  by  their 
order  impose  a  penalty  not  exceeding  five  pounds  on  the  person  on 
whom  the  order  is  made,  and  shall  also  give  directions  as  to  payment 
of  all  costs  incurred  up  to  the  time  of  the  hearing  or  making  the  order 
for  abatement  or  prohibition  of  the  nuisance."  Then  section  251 
provides  that  "  all  offences  under  this  Act,  and  all  penalties  forfeitures 
costs  and  expenses  under  this  Act  directed  to  be  recovered  in  a 
summary  manner,  or  the  recovery  of  which  is  not  otherwise  provided 
for,  may  be  prosecuted  and  recovered  in  manner  directed  by  tbe 
Summary-  Jurisdiction  Acts  before  a  court  of  summary  jurisdiction. 
The  court  of  summary  jurisdiction,  when  hearing  and  determining  an 
information  or  complaint  under  this  Act,  shall  be  constituted  of  two 
or  more  justices  of  the  peace  in  petty  sessions.  .  .  ."  Then  the  fonn 
of  order  for  abatement  or  prohibition  of  a  nuisance — Form  C  of 
Schedule  IV. — specifies  the  work  to  be  done  within  a  certain  time, 
and  expresses  that  the  order  is  "  given  under  the  hands  and  seals  of 
us,"  and  that  it  is  signed  by  two  justices  who  append  their  names  to 
the  order  opposite  the  lawful  seal  of  each.  Mr.  Avory  contends  that 
the  effect  of  section  14  of  the  Summary  Jurisdiction  Act,  1848,  is  to 
compel  justices  to  draw  up  an  order,  so  that  this  may  be  a  record 
of  the  verbal  order  the>-  have  made,  and  that  it  suffices  if  this  order 
is  signed  by  one  justice  merely  for  verification;  but  I  am  by  no 
means  satisfied  that  we  should  accede  to  this  contention. 

It  seems  to  me  that  it  is  an  objection  to  these  proceedings  that  this 
order  was  signed  by  one  justice  of  the  peace  alone,  and  not  by  two 
justices  out  of  the  three  sitting  in  petty  sessions,  and  that  upon  this 
ground  the  appeal  must  be  allowed. 

Wills  J.  I  am  of  the  same  opinion.  When  we  look  at  the  fomis 
given  for  these  orders  in  Schedule  IV.  of  the  Public  Health  Act,  1875, 
it  is  clear  that  orders  must  be  drawn  up  and  served.  This  being  so, 
they  must  show  on  the  face  of  them  that  they  are  good  orders.  When 
I  turn  to  Form  C,  I  am  satisfied  that  the  signatures  of  the  two  justices 
are  to  be  appended  to  the  order  not  for  verification  only,  and  that 
upon  reading  the  sections  of  the  Act,  the  intention  was  that  the  orders 
were  to  be  signed  by  two  of  the  justices  present  at  the  petty  sessions 
at  which  they  were  made. 

Kennedy  J.     I  agree. 

Appeal  alhwti. 

Solicitors  for  the  appellant — Spencer,  Gibson,  and  Son. 

Solicitors  for  the  respondents — Lyell  and  Betenson,  for  E.  G.  Wilson, 
Epsom. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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BEARDSLEY  v.  GIDDINGS.  ^^«''-  3 

Adnltepatlon  —  Pposeoutlon— Time  for  ppoceedlnfir—** Institution"  of 
pposeoutlon— Summons  Issued  within  28  days,  but  served  after 
the  expiry  of  that  period— Sale  of  Food  and  Druers  Aot,  1899  (62 
is  68  Viet.  e.  61),  s.  19. 

//  is  sufficient  in  cases  where  section  i(){i)  of  the  Sale  of  Food  and 
Drugs  Act^  1899,  requires  the  prosecution  to  be  instituted  within  28 
days  of  the  purchase  of  the  article^  if  the  information  is  laid  and  the 
summons  issued  within  that  period  though  the  summons  is  not  served 
until  after  the  expiration  of  the  2%  days. 

Case  stated  by  justices  for  the  county  of  Wilts  as  follows : — 

1.  On  the  1 8th  day  of  July,  1903,  an  information  was  laid  before 
one  of  His  Majesty's  justices  of  the  peace  for  the  county  of  Wilts  by 
the  appellant  Frank  Beardsley,  who  is  an  inspector  under  the  Sale  of 
Food  and  Drugs  Act  duly  appointed  by  the  county  council  of  Wilts, 
against  the  respondent,  who  is  a  farmer  residing  at  Urchfont,  in  the 
said  county  of  Wilts,  where  he  carries  on  the  business  amongst  other 
things  of  a  milk  seller.  The  information  charged  the  respondent  that 
on  the  23rd  day  of  June,  1903,  at  the  parish  of  Urchfont,  in  the 
county  aforesaid,  he,  the  said  appellant,  did  demand  of  the  said 
respondent  as  and  for  a  sale  by  the  said  respondent  to  him,  the  said 
appellant,  a  certain  article  of  food,  to  wit  milk,  and  that  he,  the 
said  respondent,  then  and  there  did  unlawfully  sell  to  him,  the  said 
appellant,  and  to  his  prejudice  as  and  for  such  article  of  food  a  certain 
article  of  food  which  was  not  of  the  nature,  substance  and  quality  of 
the  article  of  food  so  demanded  by  him,  the  said  appellant,  as  such 
purchaser  as  aforesaid,  but  was  deficient  in  milk  fat  to  the  extent  of 
at  least  15  per  cent  of  the  normal  quantity  present  in  natural  milk 
of  even  poor  quality,  contrar}'  to  the  statute  in  such  case  made  and 
provided. 

2.  The  information  was  laid  by  the  appellant  as  aforesaid  on  the 
1 8th  day  of  July,  1903,  and  the  summons  was  issued  and  signed  by 
William  Rose,  Esquire,  a  justice  of  the  peace  for  the  said  county,  and 
left  by  the  appellant  with  the  police  for  service  on  the  same  day. 
The  summons,  however,  was  not  served  upon  the  respondent  until  the 
22nd  day  of  July,  1903.  The  summons  was  returnable  at  the  petty 
sessions  held  for  the  Devizes  Division  of  the  said  county  on  the  i8th 
day  of  August,  1903. 
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__^^  3.  Section  19  (i)  of  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 

Boardflleyz/.       Vict.  c.  51),  is  as  follows: — 

(i)  When  any  article  of  food  or  drug  has  been  purchased  from  any  person  for  test 
purposes,  any  prosecution  under  the  Sale  of  Food  and  Drugs  Acts  in  respect  thereof, 
notwithstanding  anything  contained  in  section  20  of  the  Sale  of  Food  and  Drags  Act, 
1875,  shall  not  be  instituted  after  the  expiration  of  twenty-eight  days  from  the  time  of 
the  purchase. 

4.  At  the  hearing  of  the  summons  the  solicitor  for  the  respondent 
took  the  preliminary  objection  that  the  proceedings  had  not  been 
instituted  within  the  time  specified  under  the  section  aforesaid,  the 
alleged  offence  having  been  committed  on  the  23rd  day  of  June,  1903, 
ind  the  summons  not  served  until  the  22nd  day  of  July  following,  the 
summons  therefore  being  served  after  the  expiration  of  28  days  from 
the  date  of  the  alleged  offence.  The  respondent's  solicitor  contendetl 
that  the  laying  of  the  information  and  issue  of  a  summons  was  not 
the  institution  of  the  prosecution,  and  that  the  prosecution  was  not 
instituted  until  the  service  of  the  summons,  and  that  as  the  summons 
had  not  been  served  until  after  the  expiration  of  28  days  it  must  be 
dismissed. 

5.  The  appellant  contended  that  the  date  when  he  laid  the  infor- 
mation was  the  date  from  which  the  commencement  of  the  prosecution 
was  to  be  calculated,  and  as  the  information  was  laid  and  summons 
issued  within  the  28  days  the  prosecution  was  instituted  within  the 
time  limit 

6.  We  were  of  opinion  that  the  time  from  which  the  institution  of 
the  prosecution  was  to  be  calculated  was  the  date  of  the  service  of 
the  summons  and  not  the  date  of  the  laying  of  the  information,  and 
we  therefore  held  that  the  proceedings  had  not  been  instituted  within 
the  28  days  from  the  date  of  the  alleged  offence.  We  therefore  held 
the  objection  made  by  the  respondent's  solicitor  to  be  good,  and 
dismissed  the  summons  and  granted  the  respondent  his  costs. 

7.  The  appellant,  being  dissatisfied  with  our  determination  upon 
the  hearing  as  being  erroneous  in  point  of  law,  hath  duly  applied  to 
us  in  writing  to  state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  our  determination  as  aforesaid  for  the  opinion  of  this 
Honourable  Court,  and  hath  duly  entered  into  a  recognisance  as 
required  by  the  statute  in  that  behalf. 

8.  If  the  Court  shall  be  of  opinion  that  our  interpretation  of  the 
law  was  correct,  and  that  the  28  days  run  from  the  date  of  the  service 
of  the  summons,  and  not  from  the  date  of  the  laying  of  the  information, 
then  the  order  of  dismissal  is  to  stand ;  but  if  the  Court  be  of  the 
contrary  opinion,  then  the  said  order  of  dismissal  is  to  be  annulled, 
and  the  case  remitted  to  us  for  hearing  on  its  merits. 
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Randolph  for  the  appellant.     The  laying  of  the  information  and        ^^^^ 
the  issue  of  the  summons  constitute  the  institution  of  summary  pro-  Beardsley  v, 
ceedings:  Thorpe  v.  Priestnall.iS^y,  i  Q.  B.  159;  66  L.  J.  Q.  B.  248.  biddings. 
And  there  is  no  reason  for  giving  a  special  construction  to  the  words 
in  section  19  of  the  Act  of  1899  referring  to  the  institution  of  the 
prosecution.     Cowling  v.  Taylor's  Drug  Co.  (1901)  66  J.  P.   11,  is 
distinguishable,  for  there  the  summons  had  in  the  first  instance  been 
improperly  served,  and  a  fortnight  after  a  fresh  summons  was  issued 
pursuant  to  the  same  information. 

Simon  for  the  respondent.  Thorpe  v.  Priestnall  is  not  in  point 
What  was  there  decided  was  that  the  consent  of  the  chief  officer  of 
police  to  proceedings  under  the  Sunday  Observance  Prosecution  Act, 
1871,  must  be  given  before  the  information  is  laid.  The  object  of 
section  19  (i)  of  the  Sale  of  Food  and  Drugs  Act,  1899,  is  that  the 
seller  shall  have  prompt  warning  whether  a  prosecution  is  intended 
in  order  that  he  may  have  an  opportunity  of  submitting  the  portion 
of  the  sample  he  retains  to  his  own  analyst  before  the  sample  has 
undergone  a  change  which  would  prevent  the  making  of  a  satisfactory 
analysis.  This  object  will  be  defeated  if  the  appellant*s  contention 
is  to  prevail.  Section  19  is  in  substitution  for  section  10  of  the  Sale 
of  Food  and  Drugs  Act  Amendment  Act,  1879,  which  provided  that 
in  prosecutions  under  the  Act  of  1875  ^^^  summons  was  to  be  served 
within  a  reasonable  time,  and  in  the  case  of  a  perishable  article  within 
28  days.  And  section  19  of  the  Act  of  1899  in  limiting  the  time  for 
the  institution  of  the  prosecution  must  have  been  intended  to  do  what 
section  10  of  the  Act  of  1879  expressly  did,  namely,  limit  the  time  for 
the  service  of  the  summons. 

[He  cited  Ditcher  v.  Denison  (1857)  11  Moore  P.  C.  324;  Yates  v. 
J^fg'  U^5)  M  Q.  B.  D.  648;  54  L.  J.  Q.  B.  258.] 

Randolph,  in  reply,  was  stopped  by  the  Court 

Lord  Alverstone  C.J.  Counsel  for  the  respondent  in  this  case 
has  very  ably  said  all  that  can  be  advanced  in  support  of  the  con- 
tention that  these  proceedings  had  not  been  instituted  in  time.  I  am, 
however,  of  opinion  that  the  very  fact  that  the  Legislature  has  repealed 
section  10  of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879, 
and  replaced  it  by  section  19  of  the  Act  of  1899,  which  contains  no 
directions  as  to  service,  is  in  itself  prima  facie  evidence  of  an  intention 
to  depart  from  previous  forms  of  procedure  and  return  to  the  ordinary 
and  accepted  practice  that  the  laying  of  the  informati(Mi  and  the  issue 
of  the  summons  shall  be  the  institution  of  the  prosecution.  Section  1 9 
(i)  of  the  Sale  of  F  )od  and  Drugs  Act,  1899,  provides  in  quite  general 
terms  that  when  any  article  of  food  or  drug  has  been  purchased  for 
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^^^^  test  purposes,  "  any  prosecution  under  the  Sale  of  Food  and  Drugs 
BaardaUy  v.  Acts  in  respect  of  die  sale  thereof  .  .  .  shall  not  be  instituted  after  the 
biddings.  expiration  of  twenty-eight  days  from  the  time  of  the  purchase."   I  am 

clearly  of  opinion  that  the  laying  of  the  information  and  the  issue  of 
the  summons  constitute  the  well-known  commencement  of  proceedings 
by  way  of  prosecuticxi  by  information  and  summons;  and  it  would 
certainly  require  a  very  strong  case  of  necessity  to  induce  me  to  hold 
that  the  Act  of  1899  required  a  contrary  interpretation.  Had  the 
Legislature  in  passing  the  later  Act  intended  to  alter  the  usual  rule  of 
procedure  and  enact  that  the  service  of  the  summons  should  be  die 
commencement  of  the  prosecution,  I  am  of  opinion  that  w(M-ds  to  that 
effect  would  have  been  used.  As  it  is,  in  my  view,  the  laying  of  this 
information  on  July  18,  1903,  was  the  institution  of  the  prosecution 
for  the  offence  alleged  to  have  been  committed  on  the  previous  23rd  of 
June,  and  the  service  of  the  summons  on  the  following  22nd  of  July 
was  not  out  of  time,  for  although  the  summons  was  not  served  within 
the  28  days  prescribed  by  the  section,  yet  the  information  had  been 
laid  and  the  summons  issued  well  within  that  period.  We  must  there- 
fore allow  the  appeal,  and  remit  the  case  to  the  justices  to  deal  with 
it  on  its  merits. 

Wills  J.  I  am  entirely  of  the  same  opinion.  I  think  that  the 
institution  of  the  prosecution  spoken  of  in  section  19  must  bear  the 
ordinary  interpretation,  and  that  the  ordinary  meaning  of  instituting 
a  prosecution  must  be  taken  to  be  the  laying  of  the  information  and 
the  issue  of  the  summons.  The  words  of  the  section  are  clear  that 
this  must  be  within  28  days,  and  here  the  information  was  laid  and  the 
summons  issued  within  that  period. 

KENNEDY  J.  I  agree  for  the  reasons  already  expressed  by  my  Lord 
and  my  brother  Wills.  The  authorities  are  all  in  favour  of  the 
appellant.  The  case  will  therefore  be  remitted  to  the  justices  in  the 
terms  of  paragraph  8  of  the  case. 

Appeal  allowed. 

Solicitors  for  the  appellant^^  W.  Wheatly,  Son,  and  Daniel,  for 
Cnittwell,  Daniel,  and  Cruttwells,  Frome. 

Solicitor  for  the  respondent—],  T.  Rossiter,  for  C.  B.  Titley,  Bath. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
Since  the  above  case  it  has  been  held,  in  Brooks  v.  Baphaw,  which  will  be 
reported  in  due  course,  that  it  is  sufficient  if  the  information  is  laid  within  the 
28  days,  although  the  summons  is  not  issued  till  after  the  expiration  of  that  period. 
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Supreme  Court  of  3uMcature^ 

COURT    OP    APPEAL..  

FRANK  WARR  &  CO.  (UMITED)  v.  LONDON  COUNTY  COUNCIL*  ^^^-  9 

Land— AcQuIsltlon— Compensation— Interest  In  land— Exoluslve  lloenoe 
and  plflrht  to  sell  peflpeshments  at  theatre— Lands  Clauses  Con- 
solidation Aot,  1845  (8  6e  9  Vlot.  o.  18)  s.  68. 

By  an  agreement  in  writing  the  lessee  of  a  theatre  granted  and  let 
to  the  plaintiffs  the  free  and  exclusive  right  to  sell  refreshments  at  the 
theatre^  with  the  necessary  use  of  the  refreshtnent  rooms  and  bars^ 
cloak  rooms y  and  wine  cellars ^  together  with  the  right  of  free  access 
for  the  plaintiffs  and  their  servants  to  and  from  all  parts  of  the  pre- 
mises as  might  be  necessary  and  usual  for  exercising  the  rights  thereby 
granted^  and  also  the  free  and  exclusive  right  to  supply  to  the  visitors 
refreshments  and  of  providing  cloak  rooms^  and  the  sole  and  exclusive 
privilege  of  advertising  and  letting  spaces  for  advertisements  in  the 
refreshment  and  cloak  rooms  and  on  all  programmes. 

Held,  that  the  agreement  did  not  confer  on  the  plaintiffs  any  interest 
in  land  which  could  be  a  subject  matter  for  compensation  under  section 
6%  of  the  Lands  Clauses  Consolidation  Act^  1845. 

Decision  of  Wright  J.  affirmed. 

Edwardes  v.  Barrington  (1901)  85  L.  T.  (i^o^  followed. 

Appeal  from  the  judgment  of  Wright  J.,  sitting  without  a  jury,  at 
the  trial  of  the  action. 

The  action  was  brought  to  recover  the  sum  of  ;£2,568  9s.  and 
interest  thereon  claimed  under  an  award  made  in  the  following 
circumstances : — 

In  May,  1900,  the  Countess  of  Kilmorey  let  the  Globe  Theatre, 
Strand,  to  William  Greet  and  E.  C.  Engelbach  for  21  years. 

On  June  16,  1900,  an  agreement  in  writing  was  entered  into  between 
Greet  and  Engelbach,  therein  described  as  the  landlords,  and  Frank 
Warr  &  Co.,  Ltd.,  the  plaintiffs,  therein  described  as  the  tenants,  of 
which  the  material  provisions  were  as  follows : — 

"^  The  landlords  hereby  grant  and  let,  and  the  tenants  hereby  take 
for  the  term  of  the  landlords*  lease  commencing  the  ist  day  of  Sep- 
tember, 1900,  the  free  and  exclusive  right  to  sell  refreshments  at  the 
Globe  Theatre,  Newcastle  Street,  Strand,  London,  together  with  the 
necessary-  use  of  the  refreshment  rooms  and  bars,  and  die  cloak  rooms 
and  wine  cellars  of  the  said  theatre,  together  with  the  free  right,  during 
the  usual  hours  of  the  tenants,  their  servants,  and  agents,  of  free  access 
to  and  from  all  parts  of  the  house,  including  the  front  of  the  theatre  and 
premises  as  may  be  necessary  and  is  usual  and  proper  according  to  the 
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*^^^        custom  of  the  theatres  for  the  purpose  of  exercising  the  rights  granted 

Frank  Wanr&    by  this  agreement,  and  also  the  free  and  exclusive  right  during  the 

Co. fliinutod) V.    aforesaid  term  of  supphinc  to  visitors  and  other  people  attending  the 

(j^^jjL  theatre  wines,  spurits,  liqueurs,  cigars,  cigarettes,  flowers,  scent,  and 

refreshments    of  all    kinds,    programmes,  books  of  words,  books  of 

music,  opera  glasses,  and  all  other  articles,  and  of  providing  cloak 

rooms   and  other  accommodation,  and  also  the   sole  and  exclusive 

privilege  during  the  aforesaid  term  of  advertising  and  letting  spaces 

for  advertisements,  which  shall  be  confined  to  the  refreshment  and 

cloak  rooms  and  on  all  programmes  used  and  offered  for  sale  at  the 

said  theatre." 

The  rent  was  to  be  j£^^  per  week  and  £2  for  each  matinee,  subject 
to  deduction  in  cases  when  there  was  no  performance. 

The  tenants  were  to  supply  at  their  own  expense  suitable  pro- 
grammes to  be  approved  by  the  landlords,  and  the  advertisements 
were  to  be  confined  to  the  refreshment  bars  and  rooms  and  cloak 
rooms,  and  were  to  be  of  such  a  nature  as  would  not  injure  the 
character  of  the  theatre  and  as  were  usually  found  in  first-class 
theatres. 

The  tenants  were  to  provide  and  maintain  a  proper  and  sufiicient 
staff  of  attendants  for  the  service  of  the  refreshment  bars  and  rooms 
and  cloak  rooms  and  for  the  sale  of  programmes,  &c.  If  from  any 
cause  whatever  no  performance  should  be  given  in  the  theatre  on  any 
day  or  days  other  than  a  Sunday  in  any  week,  the  tenants  were  to  be 
entitled  in  respect  of  each  such  day  or  days  on  which  no  performance 
should  be  given  to  a  remittance  of  one-sixth  part  of  the  week's  rent, 
such  remittance  to  be  deducted  and  allowed  from  the  next  payment 
of  rent. 

The  plaintiffs  acted  oh  this  agreement  from  the  ist  of  September, 
1900. 

The  Globe  Theatre  was  included  in  the  lands  which  the  London 
County  Council  were  empowered  to  acquire  compulsorily  for  the 
purpose  of  certain  street  improvements  by  the  London  County  Council 
(Improvements)  Act,  1899  (62  &  63  Vict  c.  cclxvi.),  which  incorporated 
the  Lands  Clauses  Acts,  subject  to  provisions  not  material  to  the 
present  report. 

Notice  to  treat,  dated  February  17,  1902,  was  served  on  the  plaintiff^ 
and  they  by  a  notice  of  March  4,  1902,  claimed  compensation  in 
respect  of  their  exclusive  right  to  sell  refreshments  with  the  necessary 
use  of  the  refreshment  rooms^  &c.,  and  on  account  of  the  fittings,  &c 

On  April  i,  1902,  the  defendants  took  possession  of  the  premises. 
And  on  April  16  Mr.  Boy  dell  Houghton  was  appointed  arbitrator  to 
determine  the  amount  of  purchase-money  and  compensation  to  be 
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paid  to  the  plaintiffs  for  the  interest  (if  any)  of  the  plaintiffs  in  the        ^^^^ 
lands  and  hereditaments,  or  the  interest  (if  any)  therein  which  the  Praak  Wanr  A 
plaintiffs  were    enabled  to  sell  under  the  London  County    Council  T?'?J?n^^" 
(Improvements)  Act,  1899,  and  the  Acts  incorporated  therewith,  and  OoanoiL 
also  th&  amount  of  damage  (if  any)  for  disturbance  or  loss  of  value  in 
furniture  and  fixtures  or  expenses  of  removal  or  other  loss  incidental 
to  the  taking  of  the  land. 

The  defendants  did  not  admit  that  the  plaintiff®  had  any  interest 
in  the  lands  and  hereditaments,  but  concurred  in  the  appointment 
of  the  arbitrator  without  prejudice  to  their  right  to  dispute  their  lia- 
bilit)'  to  pay  any  compensation  awarded. 

The  arbitrator  awarded  the  sum  of  ;£2,568  9s.  as  purchase-money 
and  compensation  for  the  plaintiffs'  interest  (if  any)  in  the  lands  and 
hereditaments. 

The  plaintiffs  having  brought  this  action  on  the  award,  the  defen- 
dants pleaded  that  no  purchase-money  or  compensation  was  payable  on 
the  ground  that  the  plaintiffs  had  no  interest  in  the  lands  and  heredita- 
ments within  the  meaning  of  section  68  of  the  Lands  Clauses  Con- 
solidation Act,  1845. 

Wright  J.  held  that  the  agreement  created  merely  a  licence  and 
not  an  interest  in  land  within  the  section,  and  that  the  action  therefore 
failed.     He  accordingly  gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

WiUf  K.C.f  and  /.  D.  Crawford  for  the  appellants. 

Dickens,  K.C.,  Morten,  and  H,  M.  Sturges,  for  the  respondents, 
were  not  called  upon  to  argue. 

The  following  cases  were  cited  in  the  course  of  the  argument: — 
Musketiw  Hill(iS$g)  5  Bing  N.  C.  694;  9  L.  J.  C.  P.  201 ;  Wickham 
V.  Hawker  (1840)  7  M.  &  W.  63 ;  10  L.  J.  Ex.  153 ;  Temple  Tier  Co, 
V.  Meiropoliian  Board  of  Works  (1865)  34  L.  J.  Ch.  262;  Bird  v. 
Great  Eastern  Railway  (1865)  19  C.  B.  (n.s.)  268;  34  L.  J.  C  P.  366; 
Webber  v.  Lee  (1882)  9  Q.  B.  D.  315 ;  51  L.  J.  Q.  B.  485 ;  Re  Masters 
and  Great  Western  Railway.  1901,  2  K.  B.  84;  70  L.  J.  K.  B.  516; 
Edwardes  v.  Barrington  (1901)  85  L.  T.  650;  Westminster  City 
Council  v.  Johnson^  1904,  i  K.  B.  19 ;  2  L.  G.  R.  193 ;  73  L.  J.  K.  B.  8. 

Collins  M.R.  This  is  an  appeal  from  a  decision  of  Wright  J.  in 
an  action  on  an  award  made  upon  a  claim  of  the  plaintiffs  to  com- 
pensation under  section  68  of  the  Lands  Clauses  Consolidation  Act 
1845,  ^  respect  of  lands  or  an  interest  in  land  taken  or  injuriously 
affected.  It  is  clear  law  that  the  function  of  the  arbitrator  in  matters 
of  this  kind  is  not  to  decide  upon  the  legal  rights  of  the  parties,  but, 
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upon  the  assumption  that  the  claimant  has  a  right,  to  assess  the 
damage  occasioned  by  the  interference  with  it.  In  the  ordinary  course, 
which  has  been  followed  in  this  case,  if  there  is  a  question  as  to 
whether  the  claimant  has  sustained  any  injury  for  which  he  is  entitled 
to  compensation  under  the  section,  an  action  is  brought  up<3n  the 
award,  and  the  point  is  then  taken  that  there  was  no  jurisdiction  to 
award  compensation. 

It  is  perfectly  clear  from  the  language  of  the  section  itself,  and  it 
has  not  been  controverted  in  the  case,  that  the  foundation  of  the 
plaintiffs'  rights  must  be  an  intere.st  in  land,  to  put  it  at  the  lowest 
The  words  of  the  section  are :  "  If  any  party  shall  be  entitled  to  any 
compensation  in  respect  of  lands,  or  of  any  interest  therein,  which  shall 
have  been  taken  for  or  injuriously  aflFected  by  the  execution  of  the 
works."  The  plaintiffs  say  that  they  have  or  had  an  interest  in  certain 
lands,  namely,  in  the  Globe  Theatre,  which  have  been  taken  by  the 
London  County  Council  for  public  improvement  purposes.  The 
interest  which  they  say  they  had  arises  under  an  agreement  whereby 
they  acquired  a  right  to  supply  refreshments  and  other  incidental  jmvi- 
leges  at  the  Globe  Theatre,  and  the  question  is  whether,  having  regard 
to  the  purpose  of  that  agreement  and  the  language  used,  the  result 
was  to  confer  upon  them  an  interest  in  land  or  not 

Counsel  for  the  appellants  have  pressed  upon  us  that  upon  the 
true  construction  of  that  agreement  the  plaintiffs  took  something  more 
than  a  mere  licence  or  privilege :  that  they  took  an  interest  in  land. 
There  is,  as  it  happens,  a  decision  of  the  House  of  Lords  in  Edwardes 
v.  Barrington  (1901)  85  L.  T.  650,  which  was  regarded  by  Wright  J. 
as  conclusive  in  this  case,  and,  notwithstanding  the  able  argument 
addressed  to  us,  I  can  see  no  escape  from  the  conclusion  to  which  he 
came.  As  I  have  said,  the  whole  question  in  this  case  is  whether 
the  plaintiffs  took  under  their  agreement  an  interest  in  land,  and  it 
seems'  to  me  that  the  question  in  Edwardes  v.  Barrington  was  the 
same.  There  is,  however,  this  difference:  the  agreement  in  the 
present  case  is  much  more  artificially  drawn  than  that  in  question  in 
Edwardes  v.  Barrington.  There,  as  the  Lord  Chancellor  pointed 
out,  the  chief  difficulty  arose  from  the  fact  that  the  person  who  drew 
the  agreement  obviously  did  not  really  understand  the  meaning  of 
the  terms  he  used ;  and  that  created  a  very  considerable  difficulty.  It 
was  held,  however,  notwithstanding  the  use  of  certain  words  appro- 
priate to  transfer  an  interest  in  land  that,  upon  the  whole  of  the  agree- 
ment taken  together,  no  interest  in  land  was  transferred  to  the  so-called 
tenant.  The  point  was  whether  the  transaction,  which  the  House  of 
Lords  held  was  not  a  demise,  but  the  giving  of  a  privil^e  to  the 
grantee,  was  a  breach  of  a  covenant  on  the  part  of  the  lessee  of  a 
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theatre,  "  not  at  any  time  during  the  term  hereby  granted  to  assign  ^90^ 
demise  or  otherwise  part  with  this  indenture  " — which,  of  course,  means  Prank  Warr  ft 
that  which  is  comprised  in  the  indenture — "or  any  estate  or  interest  P*^- ?^"'i*®*)5'- 
therein  for  all  or  any  part  of  the  said  term.  Therefore  the  question  Council. 
was  whether  what  had  been  done  under  the  agreement  in  question 
was  a  parting  with  an  interest  in  the  premises.  That  is  the  same 
point  as  the  point  'that  we  have  to  consider  here.  No  doubt,  as 
has  been  pointed  out,  it  arose  on  a  question  whether  there  had  been 
a  breach  of  covenant  resulting  in  the  forfeiture  of  a  lease;  but,  at 
the  bottom  of  it,  was  the  question  whether  the  particular  agreement 
passed  an  interest  in  land  or  not;  and  unless  the  House  of  Lords 
had  come  to  the  conclusion  that  it  did  not  pass  an  interest  in  land, 
they  could  not  have  held  that  there  was  no  breach  of  the  covenant. 
So  that  the  real  point  here  is  whether  there  is  any  substantial  differ- 
ence between  the  contract  we  have  to  construe  and  the  contract  in 
that  case.  It  seems  to  me  that,  so  far  as  there  is  any  difference, 
the  contract  in  this  case  is  of  the  two  the  more  clearly  expressed  in 
tenns  limited  to  a  privilege  as  distinguished  from  a  demise.  It  is 
carefully  drawn  so  as  to  exclude  the  inference  that  anything  in 
the  nature  of  a  demise  was  intended.  The  words  are : — **  The  land- 
lords hereby  grant  and  let  and  the  tenants  hereby  take  for  the  term 
of  the  landlords'  lease  commencing  the  first  day  of  September,  1900, 
the  free  and  exclusive  right  to  sell  refreshments  at  the  Globe  Theatre, 
Newcastle  Street,  Strand,  London,  with  the  necessaxv-  use  of  the 
refreshment  rooms  and  bars  and  the  cloak  rooms  and  wine  cellars  of 
the  said  theatre,  together  with  the  free  right,  during  the  usual  hours 
of  the  tenants,  their  servants  and  agents,  of  free  access  to  and  from 
all  parts  of  the  house,  including  the  front  of  the  theatre,  and  premises, 
as  may  be  necessax}-  and  is  usual  and  proper  according  to  the  custom 
of  the  theatres,  for  the  purpose  of  exercising  the  rights  granted  by 
this  agreement,  and  also  the  free  and  exclusive  right  during  the  afore- 
said term  of  supplying  to  the  visitors  and  other  people  attending  the 
theatre,  wines,  spirits,  liqueurs,  cigars,  cigarettes,  flowers,  scent,  and 
refreshments  of  all  kinds,  programmes,  books  of  words,  books  of  music, 
opera  glasses,  and  all  other  articles,  and  of  providing  cloak  rooms 
and  other  accommodation,  and  also  the  sole  and  exclusive  privilege 
during  the  afcMresaid  term  of  advertising  and  letting  spaces  for  adver- 
tisements, which  shall  be  confined  to  the  refreshment  and  cloak 
rooms,  and  on  all  programmes  used  and  ofifered  for  sale  at  the  said 
theatre."  The  tenants  were  to  pay  to  the  landlords  the  weekly  renta] 
of  jQ^s-  'f  ben  follow  other  clauses,  of  which  I  think  the  eighth  is 
the  only  one  that  I  need  read :  "  If  from  any  cause  whatever  no  per- 
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*^^^  farmance  shall  be  given  in  the  theatre  on  any  day  or  days  other  than 
IVtnk  Warr  &  a  Sunday  in  any  week  the  tenants  shall  be  entitled  in  respect  of  each 
&diDo^\*  such  day  or  days  on  which  no  performance  shall  be  given  to  a 
Goancil.  remittance  of  one-sixth  part  of  the  week's  rent,  such  remittance  to 

be  deducted  and  allowed  frcxn  the  next  payment  of  rent."  It  seems 
to  me  from  that,  though  the  word  "  let "  is  used,  that  the  subject 
matter  of  the  letting  is  most  carefully  defined  s6  as  to  exclude  any 
interest  in  the  land.  Instead  c^  letting  the  cellars  the  agreement 
provides  for  the  use  of  the  cellars ;  instead  of  letting  the  refreshment 
rooms  it  provides  for  the  privilege  of  using  them,  and  so  on.  So  far 
a^  the  words  go  any  implication  of  a  grant  of  any  interest  in  the  land 
seems  to  be  carefully  avoided.  And  taking  the  whole  agreement 
together  (and  I  think  we  ought  to  take  it  together,  because  we  ought 
to  read  it  so  as  to  get  at  what  the  object  of  the  parties  was),  although 
there  are  special  clauses  to  w^hich  counsel  have  particularly  called 
our  attention,  such  as  those  with  respect  to  the  advertisements,  which 
it  is  suggested  might  involve  the  right  to  the  exclusive  use  of  par- 
ticular parts  of  the  walls  covered  by  the  advertisements,  I  think  that, 
even  if  those  clauses  could  be  thought  prima  facie  to  involve  a 
demise  of  any  part  of  the  land  itself,  they  must  be  read  in  their  con- 
text with  all  the  other  provisions ;  and  it  seems  to  me  that  the  con- 
clusion is  inevitable  when  the  whole  thing  is  taken  together,  that  what 
was  intended  and  accomplished  by  this  agreement  was  to  convey 
only  a  privilege  and*  not  an  interest  in  the  land.  The  agreement  in 
Edwardes  v.  Barrington  was  an  agreement  for  the  same  class  of  privi- 
lege, namely,  that  of  selling  refreshments  in  a  theatre,  and  certainly 
if  the  two  agreements  diflfer  they  differ  in  this  only,  that  there  was 
in  the  agreement  in  Edwardes  v.  Barrington  more  indication  of  an 
intention,  by  the  use  of  words,  to  grant  an  ordinary  lease  and  demise 
of  the  premises  themselves  than  there  is  in  the  agreement  in  the 
present  case.  But,  nevertheless,  the  House  of  Lords  came  clearly 
to  the  conclusion  that  it  was  a  grant  of  a  privilege,  and  not  the  grant 
of  an  interest  in  land.  In  the  Court  of  Appeal,  where  the  case  is 
reported  sub.  nom.  Daly  v.  Edwardes,  83  L.  T.  548,  Rigby  L.J.,  in 
giving  judgment,  says :  "  On  the  whole  I  think  that  the  proper  con- 
clusion is  that  Frank  Warr  &  Co.  took  no  estate  or  interest  in  land, 
but  that  they  were  entitled,  for  all  reasonable  purposes,  to  consider 
themselves  as  having  an  exclusive  licence  to  provide  refreshments  and 
all  that  follows  from  that  privilege,  and  nothing  else  at  all."  Then 
Vaughan  Williams  L.J.  says :  "  No  one  has  contended,  so  far  aa  I  can 
understand,  that  the  grant  of  a  licence  and  right  to  the  use  of  all 
the  refreshment  rooms,  bars,  smoke  rooms,  &c.,  during  the  term  of 
this  agreement    would  amount  to  an  assignment  or   demise  of  any 
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estate  or  interest  in  the  subject  matter  of  the  principle  indenture  if        J^O^ 

in  truth  and  in  fact  such  grant  of  a  licence  and  right  was  a  grant  upon  Fmk  Wan  & 

the  basis  that  the  landlord  should  in  fact  retain  dominion  and  control  ?^'?'""??^\*'' 

over  the  whole   of  the  premises.     In    my   judgment,    although  the  Ooonol. 

lawyers  have  chosen  to  dress  up  this  grant  of  a  licence,  or  this  grant 

of  a  privilege,  in  the  dress  of  a  lease  of  land,  yet  when  one  comes  to 

look  closely  at  the  provisions  of  the  document  it  is  plain  that  it  is 

really  a  grant  of  a  privilege  and  licence  merely  masquerading  as  a 

lease."    That  applies  to  the  agreement  in  this  case,  except  that  it 

does  not,  in  ray  judgment,  even  masquerade  as  a  lease.     It  does  not 

suggest  on  its  face  that  it  is  a  demise  of  an  interest  in  land.     That 

judgment  was  approved  and  adopted  in  the  House  of  Lords,  and  it 

seems  to  me  that  the  case  is  indistinguishable  in  any  sense  favourable 

to  the  appellants  from  this  case,  and  that  therefore  we  are  concluded 

by  that  authority,  and  that  it  decides  this  case. 

That  relieves  me  from  discussing  in  any  detail  the  arguments  of 
counsel  for  the  appellants  as  to  the  distinction  between  a  mere  licence 
to  go  on  land  and  a  licence  to  take  a  profit  out  of  that  land ;  the 
distinction  between  a  profit  a  prendre  and  an  ordinary  licence.  It 
is  not  necessarv-  to  decide  the  point,  but  it  seems  to  me  that  the 
principle  proposition  of  counsel  for  the  plaintiffs  upon  that  matter 
breaks  down.  They  were  obliged  to  contend  that  a  licence  to  make 
a  profit  on  the  land  by  trading  on  the  land  was  in  itself  equivalent  to 
a  right  to  a  profiJ^  a  prendre.  It  does  not  seem  to  me  that  it  is.  I 
think  that  to  amount  to  a  profit  a  prendre  the  profit  must  be  a  profit 
arising  out  of  the  land  itself,  and  that  it  is  because  it  is  something 
arising  out  of  the  land  itself  that  an  agreement  as  to  a  profit  a  prendre 
has  been  held  to  be  within  the  Statute  of  Frauds  as  being  an  agreement 
as  to  an  interest  in  land.  That  is  the  case  where  there  is  a  right  to 
take  animals  fera  natura  on  the  land,  for  they  are  deemed  to  be  part 
of  the  land.  I  am  not  aware  of  any  authority  which  shows  that  a  right 
of  making  a  profit  by  carrying  on  a  trade  on  land  stands  on  the  same 
footing  as  a  right  to  a  profit  a  prendre. 

For  these  reasons  I  am  of  opinion  that  this  appeal  fails. 

RoMER  L.J.  I  am  of  the  same  opini(xi.  On  the  question  of  the 
construction  of  the  document  under  which  the  plaintiffs  claim,  I  think 
that  that  dociunent,  like  that  in  the  case  of  Edwardes  v.  Barrington 
(1901)  85  L.  T.  650,  really  only  gave  a  licence  strictly  and  properly 
so  called  to  the  persons  claiming  under  it,  and  did  not  create  any 
estate  or  interest  in  the  land  in  their  favour.  The  document  that  we 
have  to  construe  did  not,  in  my  opinion,  amoui)t  to  a  demise  in  favour 
of  the  plaintiffs,  nor  to  parting  with  the  possession  which  the  lessees 
of  the  land  had  at  the  time  they  made  the  agreement.     The  possession 
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of  the  theatre,  and  of  every  part  of  the  theatre,  to  my  mind,  remained 

Prank  Warr&    with  the  lessees,  subject  only  to  such  rights  to  use  certain  pans  of 

Lon^°OOTm^'    ^^  theatre  for  certain  purposes  as  were  conferred  upon  the  plaintiffs 

Council.  by  the  agreement.     In  the  next  place  there  was  no  easement  properly 

so  called  created  over  the  land  in  favour  of  the  plaintiflFs ;  nor  was 

there  any  grant  of  any  profit  a  prendre  out  of  the  land ;  nor  was  any 

incorporeal  hereditament  of  any  kind  in  equity^  created  which  would 

constitute  a  known  estate  or  interest  in  the  land.     The  true  object 

and   effect  of  such    an   agreement  was  very  clearly    pointed  out  by 

Rigby  L.J.  in  the  case  of  Edwardes  v.  Barringion  in  the  passage  which 

my  Lord  has  already  read  and  which  I  need  not  repeat. 

In  arriving  at  that  conclusion  I  have  not  forgotten  the  argument  that 
was  based  by  counsel  for  the  appellants  on  the  use  of  the  words 
"  necessary  use  of  the  refreshment  rooms,"  &:c.  It  would  not,  to  niy 
mind,  have  made  any  real  difference  even  if  the  words  "  exclusive  use " 
had  been  used  instead  of  "  necessary  use  " ;  for  the  words  "  exclusive 
right  to  the  use  "  were  used  in  the  agreement  in  Edwardes  v.  Barrington. 
The  words  "  necessary^  use ''  only  mean  use  so  far  as  is  necessary  for 
the  purpose  of  enabling  the  plaintiffs  to  supply  refreshments  in  the 
theatre  on  proper  occasions  when  the  theatre  is  being  used  for  its 
ordinary  purposes,  and  certainly  in  this  document  those  words  cannot 
be  said  to  imply  an  absolute  parting  with  the  possession  of  the  refresh- 
ment rooms,  &c.,  by  the  lessees  to  the  plaintiffs.  The  fact  that  the 
plaintiffs  may  have  had  confided  to  them  a  key  for  the  purpose  of 
preventing  strangers  coming  in  does  not,  to  my  mind,  make  the  slightest 
difference.  It  appears,  so  far  as  the  construction  of  the  document^ 
is  concerned,  to  have  been  a  voluntary^  act  on  the  part  of  the  lessees, 
and  certainly  could  not  amovmt  to  the  creation  of  any  estate  or  interest 
in  the  land  in  favour  of  the  plaintiffs  which  was  not  conferred  by  the 
document  itself. 

As  there  has  been  a  good  deal  of  discussion  as  to  the  nature  of  a 
licence  in  the  course  of  the  case,  I  should  like  to  refer  to  what  was 
said  by  Vaughan  C.J.  in  Thomas  v.  Sorrell  (1674)  Vaugh.  330,  at 
p.  351,  as  to  the  general  effect  of  a  licence  properly  so  called.  He 
there  said  that  "  a  dispensation  or  licence  properly  passeth  no  interest, 
nor  alters  or  transfers  property  in  any  thing,  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawful."  Then  he  gives  instances, 
and  proceeds  to  point  out  how  there  may  be,  in  addition  to  a  licence, 
a  right  to  take  something  out  of  the  land,  in  which  case  there  is 
something  more  than  a  mere  licence;  and  he  instances,  inter  aUa, 
a  licence  to  hunt  in  a  park  and  carry  away  the  deer  killed,  or  to  cut 
down  a  tree  in  the  man's  grounds  and  cany  it  away.  Those,  he 
says,  *'  are  licences  as  to  the  acts  of  hunting  and  cutting  down  the 
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tree,  but  as  to  the  carrying  away  of  the  deer  killed  and  tree  cut  down,        *^Q^ 
they  are  grants."     That  is  to  say,  in  those  two  cases  the  person  not  Prank  Warr  & 
only  has  a  licence  properly  so  called,  but  he  has  a  right  to  a  pro-fit  J^*  ?'"''^\''" 
a  prendrCy  that  is  to  say,  a  right  to  take  something  out  of  the  soil.        OoundL 

In  the  present  case  let  me  see  shortly  if  the  licence  extends  at  all 
beyond  what  I  have  called  a  licence  strictly  and  properly  so  called. 
The  only  parts  of  the  document  which  can  be  referred  to  as  sup- 
porting the  contention  that  there  was  something  more  created  than 
a  licence  properly  so  called  are  those  dealing  with  the  right  to  use 
the  cellars  and  to  put  up  advertisements  in  certain  rooms.  Do  those 
parts  of  the  agreement  create  a  licence  properly  so  called  or  do  they 
grant  an  interest  in  the  land,  or  rights  to  something  arising  out  of 
the  land  ?  To  my  mind  it  is  clear  that  they  create  nothing  more  than 
a  licence  properly  so  called.  The  right  to  use  the  cellars,  the  pos- 
session of  the  cellars  not  being  parted  with,  could  be  exercised  without 
any  grant  of  any  right  or  interest  in  the  cellars.  The  right  to  put 
up  advertisements  in  parts  of  the  theatre  could  be  enjoyed  as  a  licence 
iiithout  any  grant  of  any  part  of  the  walls  of  the  rooms.  It  is  not 
necessary  under  this  document  in  order  to  give  full  effect  to  such 
rights  as  were  conferred  on  the  plaintiffs  to  imply  any  grant  or  crea- 
tion of  any  estate  or  interest  in  land,  or  of  any  pro-fit  a  prendre  out 
of  the  land,  in  favour  of  the  plaintiffs. 

But  it  is  said  that,  admitting  that  licences,  generally  speaking,  create 
QO  interest  in  land,  a  distinction  ought  to  be  drawn  between  licences 
which  are  merely  forsthe  purpose  of  pleasure  and  those  which  are  for 
the  purpose  of  prc^it  There  is  a  difference  between  those  two  kinds  of 
licences  undoubtedly  in  two  respects.  A  licence  to  go  on  land  for  the 
purposes  of  pleasure,  in  the  absence  of  a  sufficient  context,  will  not  be 
held  to  confer  anything  but  a  personal  licence,  that  is  to  say,  it  will 
not  extend  to  the  licensee's  servants  or  agents.  But  it  is  otherwise 
where  it  was  the  intention  that  the  licensee  should  do  something  which 
might  result  in  profit.  In  those  cases  the  licence  will  be  ccmstrued 
as  extending  not  only  to  the  licensee  (I  am,  of  course,  excepting  special 
cases),  but  also  to  his  servants,  and  possibly  also  to  his  agents.  There 
is  another  distinction  which  depends  upon  what  is  meant  by  "  profit." 
There  is  an  undoubted  distinction  between  a  licence  to  go  on  land  for 
pleasure  and  a  licence  to  go  on  land  for  the  purpose  of  profit,  if  profit 
is  read  to  mean  a  profit  to  be  obtained  out  of  the  land.  But  if  the 
profits  axe  to  be  obtained  merely  by  something  which  the  licensee 
may  do  in  the  exercise  of  the  licence,  and  nothing  has  to  come  out  of 
the  land,  then  I  cannot,  either  on  principle  or  on  authority,  see  any 
distinction  that  can  be  drawn,  or  that  ought  to  be  drawn,  between 
a  licence  for  pleasure  and  a  licence  for  purposes  which  may  result  in 


Digitized  by 


Google 


73'  KNIGHTS    LOCAL   GOVERNMENT    REPORTS. 

*^^^  profits,  and  I  think  that  the  attempt  to  draw  a  distinction  between 

Frank  Warr  &  them  by  the  appellants  for  the  purposes  of  this  case  entirely  fails. 

Co.aiimit8d)t;.  i^  could  not  be,  for  example,  that  whereas  a  licence  to  certain  persons 

London  Ooonty  ^  n  i  j  *.       i  •  i    .  •        i-  ^-  •  .  • 

OounciL  to  come  on  a  field  to  play  cricket  is  a  hcence  creating  no  interest  in 

land,  a  licence  to  a  person  also  to  come  on  the  cricket  field  and  sell 
refreshments  to  those  engaged  in  the  game  is  a  licence  which  creates 
an  interest  in  land. 

That  decides  this  case.  But  although  there  is  no  interest  in  land 
within  the  meaning  of  section  68  of  the  Lands  Clauses  Act  which 
the  defendants  are  bound  to  compensate  the  plaintiffs  for,  it  does 
not  follow,  of  necessity,  that  there  may  not  be  breaches  of  contract 
with  the  plaintiffs  in  respect  of  which  they  may  have  some  right 
against  someone.  That  may  be  so ;  I  do  not  say  that  it  is,  and  cer- 
tainly nothing  that  I  am  saying  here  must  be  held  to  encourage  the 
plaintiffs  in  bringing  any  action  against  any  body.  One  reason  why 
I  should  think,  to  say  the  least  of  it,  that  it  is  doubtful  whether  any 
such  action  could  be  successfully  brought  is  that,  as  far  as  I  can  see, 
although  it  is  not  necessary  to  decide  the  point,  there  is  nothing  which 
compelled  the  lessee  who  entered  into  the  agreement  with  the  plaintiffs 
to  keep  the  theatre  open  as  a  theatre,  or  to  use  it  as  a  theatre  during 
any  defined  portion  of  their  term. 

With  these  observations  I  leave  the  case,  and  I  agree  that  the  appeal 
should  be  dismissed. 

Mathew  L.J.  I  am  of  the  same  opinion.  The  document  of  the 
1 6th  June,  1900,  only  created  privileges  and  licences  to  do  certain 
things,  and  did  not  amount  to  a  demise.  The  case  of  Edwardes  v. 
Barrington  (1901)  85  L.  T.  650,  in  the  House  of  Lords  offered  an 
awkward  obstacle  to  the  argument  of  counsel  for  the  appellants.  They 
argued,  however,  that  a  contract  granting  certain  privileges  over  land 
from  which  profits  could  be  made  was  enough  to  create  an  interest 
within  the  meaning  of  section  68  of  the  Lands  Clauses  Consolidation 
Act,  1845,  which  would  be  a  subject  matter  for  compensation.  No 
single  authority  was  cited  in  support  of  the  proposition,  but  it  was 
said  it  was  only  necessary  to  look  at  the  language  of  the  Act  in  order 
to  see  that  such  an  interest  as  was  conferred  on  the  plaintiffs  by  the 
contract  was  intended  to  be  protected  by  the  68th  secticxi.  The 
section  runs :  "  If  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein  " — that  is,  of  any  interest 
in  land — "  which  shall  have  been  taken  " — the  word  "  taken  "  indi- 
cates possession  that  somebody  had  and  which  somebody  has  lost— 
"  for  or  injuriously  affected  by  the  execution  of  the  works,"  and  so  00, 
compensation  shall  be  awarded.  It  is  impossible  to  read  that  section 
without  seeing  that  what  was  intended  to  be  dealt  with  was  an  interest 
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in  land,  and  that  a  mere  contract  out  of  which  profits  might  come  ^^^^ 
from  the  use  of  the  land  is  not  within  the  language  of  the  section.  Frank  Warr  & 
Then  supposing  that  to  be  so,  the  argument  was  that  there  is  in  the  Co.rLiinited)». 
agreement  in  question  in  the  case  sufficient  to  show  that  there  was  Cooioa. 
a  demise  or  sufficient  certainly  to  show  that  there  was  an  intention 
to  aeate  a  lease ;  but  in  ray  opinion  nothing  could  be  farther  from  that 
purpose  in  the  language  used.  The  agreement,  as  has  been  pointed 
out,  has  in  it  the  words,  "  The  necessary  use  of  the  refreshment  rooms 
and  bars  and  cloak  rooms  and  wine  cellars."  It  is  said  that  even 
though  no  interest  in  land  was  created  as  regards  the  refreshment 
rooms,  bars,  and  cloak  rooms,  it  was  otherwise  as  regards  the  cellars, 
and  that  they  were  demised.  But  in  my  opinion  there  was  clearly 
no  grant  or  demise  of  the  cellars,  because  all  that  is  given  is  the 
**  necessary  use  "  of  the  cellars.  The  words  "  necessary  use  "  cut  down 
any  interests  created  under  the  deed  to  what  is  wanted  for  the  sub- 
ordinate purpose  of  enabling  the  agreement  in  other  respects  to  be 
carried  out.  The  use  of  the  word  "  necessary "  prevents,  it  seems 
to  me,  absolutely  the  implication  that  there  is  any  demise  of  the 
space  occupied  by  the  cellars ;  and  it  cannot  be  doubted  that  if  the 
plaintiffs  in  this  case  had  used  the  cellars  for  purposes  other  than  the 
purposes  of  this  theatre  they  would  have  violated  their  agreement,  and 
practically  have  been  trespassers.  Then  there  was  another  argument 
of  the  same  character  with  reference  to  the  privilege  of  advertising 
on  the  open  spaces.  Now  the  right  to  advertise,  a  right  which  is 
described  as  a  "  privilege,"  excludes  the  notion  of  any  demise  of  the 
walls  of  the  refreshment  rooms  thaJt  are  to  be  used  for  advertising, 
and  the  whole  agreement  appears  to  me  to  be  properly  and  con- 
sistently construed  if  this  particular  privilege  is  treated  as  subordinate 
and  subsidiar}'  to  the  main  piurpose  of  the  agreement  The  case  of 
Edwardes  v.  Barrington  (1901)  85  L.  T.  650,  was  a  more  favourable 
case  than  this,  that  is  to  say,  it  was  more  difficult  there  than  in  the 
present  case  to  avoid  the  conclusion  that  there  was  a  demise,  par- 
ticularly in  view  of  the  covenant  for  quiet  enjoyment ;  but  the  House 
of  Lords  had  no  hesitation  in  saying  that  the  whole  scope  of  the  agree- 
ment was  obvious,  and  all  the  clauses  must  be  treated  as  subordinate 
to  that  paramount  purpose.  That  being  so,  it  seems  to  me  that  the 
authority  in  the  House  of  Lords  is  conclusive,  and  for  these  reasons, 
and  also  for  the  reasons  that  have  been  given  by  my  learned  brethren, 
1  agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

SoUdtorsfar  the  plaintiffs — Hannay  and  Reynolds. 
SoUdtor  for  the  defendants — W.  A.  Blaxland. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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/>/'.  6.  MORTON  u.  BANK  OF  ENGLAND. 

Poop  Law— Sohool  dlBtriet  —  Dlosolutlon  —  Board  of  Wf anagfwngpt  - 
Ppopepty  vested  In— Consols— Tpansfep—Aotlnflr  Mana«:eF»-Poop 
Law  Amendment  Act,  1844  (7  As  8  Vlot.  c  101),  ss.  42,  48,  4<l|  45- 
MetPopoUtan  Poop  Amendment  Aot,  1809  (82  As  88  Vict,  c  68),  a  1- 
Dissolved  Boards  of  Management  and  Ouapdlans  A<st,  1870  (88  ft 
84  Vlot.  o.  2X  ss.  1,  12  -  National  Debt  Aot,  1870  <88  &  84  Viet 
o.  71X  s.  22  — Loeal  Gtoverament  Boapd  —  Powers  —  Validity  of 
Opdeps. 

Upon  the  dissolution  of  a  school  district  by  the  Local  Government 
Board  under  the  powers  conferred  by  section  i  of  the  Metropolitan 
Poor  Amendment  Act^  1869,  the  incorporated  board  of  management 
of  such  school  district  does  not  ipso  facto  become  dissolved,  and 
section  12  of  the  Dissolved  Boards  of  Management  and  Guardians 
Act,  1870,  which  provides  that  upon  the  dissolution  of  any  district 
the  real  and  personal  estate  vested  in  the  managers  of  such  district 
"  shall  be  transferred  to  and  vested  in  "  the  persons  who  were  acting 
as  managers  at  the  time  of  such  dissolution,  does  not  automatically 
vest  the  property  of  the  incorporated  board  of  management  of  the 
district  in  the  acting  managers  at  the  date  of  such  dissolution  so  as  to 
obviate  the  necessity  of  the  execution  by  the  incorporated  board  of 
formal  acts  of  transfer  appropriate  to  the  nature  of  the  property  hdd 
by  it 

Quaere,  whether  the  Local  Government  Board,  having  once  issued 
an  order  dissolving  a  district  as  from  a  certain  day,  have  power  by 
subsequent  orders  to  revive  it  again  and  postpone  the  date  of  dissoht- 
tionfrom  time  to  time. 

Quaere  also,  whether  the  Local  Government  Board  have  power 
under  section  i  of  the  Dissolved  Boards  of  Management  and 
Guardians  Act,  1870,  by  their  order  to  authorise  cuting  managers 
to  continue  to  act  after  the  expiration  of  twelve  months  from  the  date 
of  the  dissolution  of  the  district,  unless  for  some  definitely  expressed 
special  purpose.  An  order  empowering  the  acting  managers  "^ 
act  in  all  matters  lawfully  entrusted  to  them  "  would  seem  not  to 
be  for  a  "  special  purpose  "  within  the  meaning  of  the  section. 

Action. 

The  plaintiffs  were  the  last  acting  managers  of  the  South  Metro- 
politan School  District  (dissolved),  which  was  originally  constituted 
under  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict  c.  loi),  by 
order  of  the  Poor  Law  Board,  dated  March  12,  1849,  ^^<^  ^  ^ 
constituted  comprised  St.  01ave*s  Union,  and  the  parishes  of  St  Mazy 
Magdalen,  Bermondsey,  St.  Giles,  Camberwell,  and  St  Mary,  Rother- 
hithe,  all  in  the  county  of  Surrey. 
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The  provisions  of  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.        t^o^ 
c.  loi),  which  are  material  for  the  purposes  of  this  report,  are  as  Morton  z'. 
follows :—  Bankof  Bogland. 

Section  4a  It  shall  be  lawful  for  the  said  commissioners  [The  Poor  Law  Com- 
misaoners],  as  and  when  they  may  see  fit,  by  order  under  their  hands  and  seal,  to 
combine  unions,  or  parishes  not  in  union,  or  such  parishes  and  unions,  into  school 
districts,  for  the  management  of  any  class  or  classes  of  infant  poor  not  above  the  age  of 
sixteen  years  ....  who  are  orphans,  or  are  deserted  by  their  parents,  or  whose 
parents  or  surviving  parent  or  guardians  are  consenting  to  the  placing  of  such 
children  in  the  school  of  such  district ;  .  .  .  • 

Section  41  deals  with  the  provision  of  asylums  for  houseless  poor. 

Section  42.  A  board  shall  be  constituted  for  every  district  formed  under  this  Act 
for  the  maintenance  of  a  school  or  of  an  asylum  ;  and  every  district  board  so  consti- 
tuted shall  respectively  consist  of  members  to  be  elected  from  amongst  the  persons  rated 
nithin  the  district  to  the  relief  of  the  poor ;  and  the  said  commissioners  shall  fix  the  quali- 
Scation  of  such  members,  such  qualification  to  consist  in  being  rated  within  the  district 
to  the  relief  of  poor,  but  not  so  as  to  require  a  qualification  exceeding  the  net  annual 
value  of  forty  pounds ;  and  such  members  shall  be  elected  at  such  periods,  not 
exceeding  three  years,  and  in  such  proportions  and  in  such  manner,  as  the  said  com- 
missioners may  from  time  to  time  direct,  by  the  guardians  of  every  parish  or  union 
governed  by  a  board  of  guardians  under  the  provisions  of  the  said  first  recited  Act 
[The  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76)  ]  or  of  any  local  Act, 
and  if  there  be  no  such  guardians  then  by  the  overseers  of  a  parish  not  governed  by 
such  guardians ;  and  the  chainnan  of  every  board  of  guardians  constituted  under  the 
provisions  of  the  said  first  recited  Act  shall,  if  he  consent  thereto,  be  ex  officio  a 
member  of  any  district  board  constituted  under  the  provisions  of  this  Act 

Section  43.  Every  such  district  board  shall  have  such  of  the  powers  of  guardians  for 
the  relief  and  management  of  the  poor  within  any  school  or  asylum,  and  for  the 
appointment,  payment,  and  control  of  paid  ofHcers,  as  the  said  commissioners  may 
direct ;  .  .  .  •  and  it  shall  be  lawful  for  the  said  commissioners,  with  the  consent  in 
writing  of  a  majority  of  any  district  board,  to  direct  such  district  board  to  purchase  or 
hire  or  build,  and  to  fit  up  and  furnish,  a  building  or  buildings,  of  such  size  and 
description,  and  according  to  such  plan,  and  in  such  manner  as  the  said  commissioners 
may  deem  most  proper,  for  the  purpose  of  being  used  or  rendered  suitable  for  the 
relief  and  management  of  the  poor  to  be  received  into  such  school  or  asylum  ;  and  the 
said  commissioners  may,  with  the  like  consent,  alter  the  district  for  which  such  district 
board  was  originally  constituted,  by  adding  thereto  or  taking  therefrom  any  parish  or 
parishes,  union  or  unions  as  aforesaid  .... 

Section  45.  Every  such  district  board  shall  be  enabled  to  accept,  take,  and  hold,  on 
behalf  of  the  district  for  which  they  act,  any  lands,  buildings,  goods,  effects,  or  other 
property,  as  a  corporation,  and  in  all  cases  to  sue  and  be  sued  as  a  corporation,  by  the 
name  of  the  board  of  management  of  the  district  school  or  asylum,  as  the 

case  may  be. 

The  corporate  name  of  the  district  board  of  the  South  Metropolitan 
School  District,  so  constituted  as  above  mentioned,  became,  by  virtue 
of  the  provisions  of  section  45  above  set  out,  "  The  Board  of  Manage- 
ment of  the  South  Metropolitan  District  School." 
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^^0**  By  further  orders,  dated  respectively  October  lo,  1849,  July  3,  1854, 

Mortons.  June  8,  1868,  August  27,  1869,  January  13,  1870,  March  11,  1873, and 

Bank  of  England.  April  17,  1873,  issued  respectively  by  the  Poor  Law  Board  and  thdr 
successors,  the  Local  Government  Board,  the  constitution  of  the  said 
school  district  was  altered,  and  on  March  30,  1898,  the  said  school 
district  comprised  the  Greenwich,  St.  Olave's,  Stepney,  and  Woolwich 
Unions,  and  the  parish  of  St.  Giles,  Camberwell. 

By  section  i  of  the  Metropolitan  Poor  Amendment  Act,  1869  (3a  & 
33  Vict.  c.  63),  the  Poor  Law  Board  were  empowered  to  dissolve 
metropolitan  asylum  and  school  districts,  and  to  make  provision  for 
the  distribution  of  their  property.     The  section  provides  as  follows  :— 

The  Poor  Law  Board,  as  and  when  they  shall  see  fit,  may  dissolve  any  asylom  a 
school  district  contained  wholly  or  partly  in  the  Metropolis,  and  upon  such  dissolnticn 
shall  [adjust  the  rights  and  liabilities  of  parishes  and  unions  comprised  tierein 
respectively]  ....  and  prior  to  issuing  any  order  dissolving  such  district,  the  said 
Board  may  by  their  order  empower  the  managers  of  such  district  to  sell  and  dispose 
of  any  land,  buildings,  or  other  property  belonging  to  them,  and  to  apply  the  produce 
thereof  in  discharge  of  the  debts  and  liabilities  then  outstanding  against  such  managers, 
and  to  distribute  any  surplus  which  may  remain  among  the  parishes  or  unions  com- 
prised therein  according  to  their  original  proportions,  and  if  the  said  district  shall  be 
dissolved  before  the  same  shall  be  sold,  the  said  Board  may  by  their  order  empower 
the  persons  who  were  the  managers  of  the  district  at  the  time  of  its  dissolution,  or  the 
major  part  of  them,  to  make  such  sale,  and  to  convey  the  land  to  the  purchaser 
thereof,  and  to  apply  and  distribute  the  produce  accordingly. 

The  words  in  italics  are  now  repealed  by  the  Poor  Law  (Dissolution 
of  School  Districts  and  Adjustments)  Act,  1903  (3  Edw.  VIL  c.  19), 
by  which  Act  the  section  is  extended  to  school  and  asylum  districts 
outside  the  Metropolis. 

By  the  Dissolved  Boards  of  Management  and  Guardians  Act,  1870 
(33  &  34  Vict.  c.  2),  after  reciting  that  it  was  expedient  that  better 
provision  should  be  made  for  the  proceedings  of  boards  of  management 
and  boards  of  guardians  when  the  districts  or  unions  for  which  they 
have  acted  respectively  are  dissolved,  it  is  enacted  by  sections  i  and  12 
as  follows : — 

Section  i.  When  the  Poor  Law  Board  shall  have  dissolved  or  shall  dissdve  any 
district  the  component  parts  whereof  shall  not  have  been  formed  into  one  union  .... 
the  persons  who  were  acting  as  managers  ....  at  the  time  of  the  dissolntMV 
....  and  the  survivors  of  them,  shall  continue  in  office  for  the  purpose  of  paying  and 
discharging  the  debts  and  liabilities  of  such  district  ....  and  of  raving  aitd 
recovering  moneys  or  other  property  due  to  the  said  district  ...  .in  like  manner  as 
the  board  of  management  ....  could  have  done  if  no  dissolution  ....  had 
taken  place  ....  and  provided  that  no  such  managers  ....  shall  be  empowered 
to  act  in  the  manner  aforesaid  for  a  longer  period  than  twelve  months  from  the  date  of 
the  dissolution  ....  unless  the  Poor  Law  Board  by  their  order  shall  authorise 
them  to  continue  to  act  for  some  special  purpose. 
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Section  12.  Upon    the   dissolution  of  any  district  ....  the  real  and  personal         1904w 
property  vested    in    the   managers  ....  of  such  district  ....  shall    be    trans-  yrZZ 
ferred  to  and  vested  in  the  persons  who  were  acting  as  managers  ....  at  the  time  Bankof  I^udttd. 
of  such  dissolution  ....  to  be   held  by  them  as  joint  tenants,  according  to  the 
nature  of  such  property,  in  trust  for  the  parishes  comprised  in  such  district  .... 
undl  the  same  shall  be  sold,  let,  or  otherwise  disposed  of  under  the  authority  of  the 
third  section  of  the  Union  and  Parish  Property  Act,  1835,  and  any  Act  extending  the 
same  .... 

On  March  30,  1898,  an  order  of  the  Local  Government  Board,  in 
whom  the  powers  of  the  Poor  Law  Board  are  now  vested,  was  made 
dissolving  the  South  Metropolitan  School  District  from  and  Vter 
September  30,  1899.  By  an  order  of  the  Board  dated  the  previous 
day,  March  29,  1898,  made  under  the  provisions  of  the  same  Act,  and 
with  a  view  to  the  coming  dissolution,  the  managers  were  empowered  to 
sell  the  property  belonging  to  them,  and  to  deal  with  the  proceeds 
subject  to  the  direction  of  the  Board.  The  property  was  duly  sold  and 
realised  ;^i 6,010  los.  lod.,  which  was  subsequently  invested  under  an 
order  of  the  Local  Government  Board  of  October  27,  1898,  in  j(^2  15s. 
per  cent,  consolidated  stock,  in  the  name  of  the  South  Metropolitan 
District  School  Board,  a  corporate  stock  account  being  opened,  and  a 
true  impression  of  the  corporate  seal  of  the  South  Metropolitan  District 
School  Board  being  supplied  to  the  Bank.  By  the  order  of  the  Local 
Government  Board  of  October  27,  1898,  it  was  ordered  and  declared 
as  follows : — "  And  we  declare  that  the  said  board  of  management  shall 
stand  possessed  of  the  said  stock  when  purchased  upon  trust  to  transfer 
and  dispose  of  the  same  and  the  principal  moneys  thereby  secured  in 
such  manner  for  the  permanent  advantage  of  the  South  Metropolitan 
School  District  as  we  by  an  order  under  our  seal  of  office  may  direct." 
Orders  were  subsequently  issued  by  the  Local  Government  Board, 
dated  respectively  September  i,  1899,  September  20,  1900,  March  22,  ■ 
1 90 1,  and  August  23,  1901,  extending  the  date  of  dissolution  of  the 
said  school  district,  which  finally,  under  an  order  of  March  21,  1902, 
was  dissolved  as  from  the  29th  day  of  September,  1902.  By  an  order 
of  March  22,  1902,  the  parish  of  St.  Giles,  Camberwell,  and  the 
Woolwich  Union  were  separated  from  the  said  school  district  previous 
to  the  date  of  the  said  dissolution. 

At  the  date  of  the  dissolution  there  was  standing  in  the  books  of  the 
Bank  of  England  in  the  name  of  the  South  Metropolitan  District  School 
Board  the  sum  of  ;£  14,485  os.  5d.  ^£2  los.  per  cent,  consolidated 
stock,  which  represented  part  of  the  said  sum  of  ;£  16,0 10  los.  lod. 
invested  in  ;£2  15s.  per  cent,  consolidated  stock.  Subsequently  a 
further  sum  of  ;£844  13s.  ^£2  los.  per  cent,  consolidated  stock 
was  transferred  to  the  above-mentioned  account  under  an  order 
dated  November  28,  1902,  made  by  Byrne  J.  in  the  matter  of  the 
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^^^^        London,  Brighton,  and  South  Coast  Railway  Additional  Powers  Act, 
Morton  V,  1864,  and  in  the  matter  of  the  Lands  Clauses  Consolidation  Act,  1845, 

fiankofSnglAiKL  whereby  it  was  ordered— "That  the  funds  in  Court "  (/.^.,  the  said  sum 
of  ;£844  13s.  consols)  "be  dealt  with  as  directed  in  the  schedule 
thereto  to  be  dealt  with  by  the  Local  Government  Board  by  means  of 
an  order  under  section  i  of  the  Metropolitan  Poor  Amendment  Act, 
1869."  Dividends  on  the  total  sum  of  ^15,329  13s.  5d.  consols  down 
to  March  25,  1903,  were  paid  by  the  Bank  to  the  managers  of  the 
South  Metropolitan  School  District. 

By  an  order  of  the  Local  Government  Board  of  August  10,  1903, 
expressed  to  be  made  "  in  pursuance  of  the  powers  given  to  us  by  the 
statutes  in  that  behalf,"  the  plaintiffs,  as  the  last  acting  managers  of  the 
said  school  district,  were  ordered  to  transfer  the  said  consols  to  the 
several  Poor  Law  guardians  below  mentioned,  in  the  sums  and 
•   proportions  following  : — 

To  the  Guardians  of  the  Poor  of  St.  Giles,  Cam-  J[^  s.  d. 

berwell.  Parish 8,284  19    0 

To  the  Guardians  of  the  Poor  of  Greenwich  Union  2,294  4    7 

To  the  Guardians  of  the  Poor  of  St.  Olave's  Union  2,523  4  11 

To  the  Guardians  of  the  Poor  of  Stepney  Union  ...  957  H    0 

To  the  Guardians  of  the  Poor  of  Woolwich  Union  1,269  ^  " 


Total      ...      ;^  15,329  n    5 

The  twelve  months  allowed  to  the  acting  managers  under  section  i 
of  the  Dissolved  Boards  of  Management  and  Guardians  Act,  1870, 
above  set  out,  for  winding  up  the  affairs  of  the  school  district,  proved 
insufficient  for  that  purpose,  and  accordingly,  on  September  22,  1903, 
the  Local  Government  Board  issued  an  order  that  the  last  acting 
managers  "  or  the  survivors  of  them  shall  be  empowered  to  act  in  all 
matters  lawfully  entrusted  to  them  for  a  further  period  not  extending 
beyond  December  25,  1903."  Subsequently,  by  a  later  order  the 
period  was  further  extended  to  June  25,  1904. 

The  plaintiffs,  in  pursuance  of  the  order  of  August  10,  T903,  applied 
to  the  Bank  to  transfer  the  consols'  as  directed,  but  the  Bank  did  not 
admit  the  title  of  the  plaintiffs  to  transfer  the  stock  or  receive  the 
dividends  due  in  July  and  October,  1903,  on  the  ground  that  the  Local 
Government  Board  had  no  power  to  make  the  order  of  August  10, 
1903,  and  that  if  the  South  Metropolitan  District  School  Board  were 
an  undissolved  corporation,  they  and  they  alone  had  power  to  transfer 
the  consols  and  were  entitled  to  receive  the  dividends,  and  that  if  they 
had  been  dissolved,  then  the  consols  could  only  be  transferred  and  the 
dividends  received  upon  an  appointment  of  new  trustees  and  a  vesting 
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order  under  the  Trustee  Act,  1893,  vesting  the  right  to  transfer  the  said        ^^^^ 

consols  and  to  receive  the  dividends  thereon  in  some  person  or  persons  MortoD  v. 

to  be  named  in  such  order.  B«*o^  Bigland. 

The  plaintiffs,  as  the  last  acting  managers  of  the  South  Metropolitan 
School  District  (dissolved),  accordingly  brought  this  action,  claiming 
(i)  a  declaration  that  they  were  entitled  as  joint  tenants  to  the  said 
consols,  and  that  they  were  entitled  to  require  the  Bank  to  transfer  the 
said  consols  into  their  joint  names ;  (2)  alternatively,  a  declaration  that 
they  were  entitled  as  the  last  acting  managers  of  the  said  school  district 
to  transfer  the  said  consols  in  the  books  of  the  Bank  into  the  names 
of  the  several  sets  of  Poor  Law  guardians  mentioned  in  the  order  of  the 
Local  Government  Board  of  August  10,  1902,  in  the  shares  and 
proportions  respectively  mentioned  in  the  said  order ;  (3)  payment  of 
the  dividends  which  accrued  due  in  respect  of  the  said  consols  in  July 
and  October,  1903  ;  and  (4)  a  declaration  that  until  the  plaintiffs  should 
have  transferred  the  said  consols  they  would  be  entitled  to  receive  all 
future  dividends  which  should  become  payable  in  respect  of  the  same. 

Branvwell  DaviSy  K,  (7.,  and  J,  B,  Matthews  for  the  plaintiffs.  The 
Poor  Law  Amendment  Act,  1844,  provides  by  sections  42,  43,  44,  and 
45  for  the  constitution,  incorporation,  and  powers  of  boards  of  manage- 
ment for  every  district  formed  under  that  Act.  In  the  present  case 
there  was  a  corporation  incorporated  under  that  Act  which  we  submit 
has  been  dissolved  under  the  provisions  of  the  Metropolitan  Poor 
Amendment  Act,  1869,  s.  i,  for,  according  to  our  contention,  the 
school  district  was  the  corporation  by  virtue  of  section  45  of  the  former 
Act,  and  it  is  to  such  an  incorporated  school  district  that  section  c  of 
the  latter  Act  refers.  Under  section  12  of  the  Dissolved  Boards  of 
Management  and  Guardians  Act,  1870,  upon  the  dissolution  of  the 
district,  the  property  theretofore  vested  in  the  dissolved  board  of 
management  becomes  vested  in  the  acting  managers  at  the  date  of 
dissolution  until  the  same  shall  have  been  disposed  of.  The  word 
'* district"  must  mean  the  corporation.  The  school  district  and  the 
school  district  board  are  the  same  thing,  and  the  section  contemplates 
that  on  the  dissolution  of  the  school  district,  the  whole  thing — both  the 
district  and  the  board — becomes  dissolved,  and  it  provides  for  the 
vesting  of  the  property  of  the  board  in  the  acting  managers  at  the  date 
of  dissolution.  If  the  incorporated  board  continued  after  the 
dissolution  of  the  district,  there  would  not  have  been  any  need  for  such 
a  provision.  Moreover,  the  existence  of  the  corporation  after  the 
district  is  dissolved  is  inconsistent  with  section  i  of  the  Dissolved 
Boards  of  Management  and  Guardians  Act,  1870,  for  unless  the 
corporation  itself  was  dissolved  there  would  be  no  necessity  for  the 
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^^Q^       acting  managers  to  be  continued  in  office.     The  intention  of  the  Act 

Morton  v.  clearly  was  to  destroy  the  corporation  on  the  dissolution  of  the  district 
Bank  of  England.  Section  12  of  the  Act  acts  automatically :  Hyde  Corporation  v.  Bankaf 
England  (iZ%2)  21  Ch.  D.  176;  51  L.  J.  Ch.  747.  On  the  dissolution, 
the  property  vests  automatically  in  the  acting  managers  for  the  purpose 
of  getting  in  and  dealing  with  the  property.  Under  the  National  Debt 
Act,  1870,  a  transfer  of  consols  can  only  be  made  either  by  the 
transferee  personally  or  by  his  attorney,  and  the  Act  provides  that 
"  except  as  otherwise  provided  by  Act  of  Parliament  no  other  mode  of 
transferring  stock  shall  be  good  in  law."  Section  1 2  of  the  Dissolved 
Boards  of  Management  and  Guardians  Act,  1870,  does  in  the  present 
case  "  otherwise  provide "  within  the  meaning  of  the  National  Debt 
Act,  and  the  plaintiffs  are  entitled  to  the  relief  they  claim. 

Upjohn,  K.  C,  and  Howard  Wright  for  the  defendant  Bank.  These 
consols  are  standing  in  the  name  of  a  corporation — the  statutory 
corporation  under  the  Acts  that  have  been  referred  to.  That  corporation 
is  still  existing,  and  the  consols,  on  the  true  construction  of  the 
Dissolved  Boards  of  Management  and  Guardians  Act,  1870,  have  not 
been  passed  away  from  the  corporation  to  the  plaintiffs.  Section  12  of 
that  Act  does  not  apply  to  the  corporation,  but  even  if  it  did,  the  words 
are  "  shall  be  transferred,"  that  is,  by  some  act  to  be  done ;  the  section 
does  not  mean  that  there  is  to  be  a  statutory  automatic  vesting.  Cases 
which  were  decided  upon  words  such  as  "shall  by  the  provisions  of  this 
Act  be  vested  "  have  no  application  to  a  case  like  this.  A  corporaticm 
ceases  when  the  corporators  cease,  and  section  1  of  the  Act  provides, 
not  that  the  corporation  shall  cease  but  that  those  managers  acting  at 
the  time  of  the  dissolution  of  the  district  are  to  continue  as  corporators 
for  the  purpose  of  realising  the  property,  for  a  period  of  12  months 
unless  extended.  That  section  cannot  be  said  to  authorise  the  Local 
Government  Board  to  dissolve  the  corporation.  There  is  also  a  further 
difficulty  arising  from  the  heterogeneous  character  of  the  class  who  are 
the  acting  managers.  These  are  members  elected  by  the  guardians  of 
every  parish  or  union  and  ex  officio  members  ;  and  it  is  difficult  to  get 
evidence  for  the  purpose  of  ascertaining  who  were  the  acting  managers 
at  any  one  particular  time.  Moreover,  the  Local  Government  Board 
have  created  further  difficulty  with  regard  to  the  validity  of  their  orders. 
Their  first  order  of  March  30,  1898,  dissolved  the  school  district  from 
and  after  September  30,  1899.  They  subsequently  purported  to 
postpone  the  period  of  dissolution  from  time  to  time,  but,  having  once 
dissolved  the  district,  there  is  no  Act  or  section  enabling  them  to  keep 
the  district  alive  in  that  fashion.  There  is  power  for  them  to  extend 
the  period  during  which  the  acting  managers  may  act,  but  the  Local 
Government  Board  have  not  even  exercised  this  power  validly.    Section 
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I  of  the  Dissolved  Boards  of  Management  and  Guardians  Act,  1870,        ^^Q** 
limits  that  period  to  twelve  months  from  the  date  of  dissolution  "  unless  Morton  v. 
the  Poor  Law  Board  by  their  order  shall  authorise  them  to  continue  to  Bankof  ftigland. 
act  for  some  special  purpose."      Here  the  words  in  the  order  extending 
the  period  are  "  to  act  in  all  matters  lawfully  entrusted  to  them."    That 
is  not  a  "  special  purpose  "  within  the  section. 
Bramwell  Davis^  K,  C,  replied. 

Farwell  J.  It  is  by  no  means  easy  to  find  one's  way  through  the 
xoaze  of  these  Acts  of  Parliament,  but  I  have  come  to  a  clear  conclusion 
up6n  the  particular  one  before  me,  which  is  the  only  one  with  which  I 
am  concerned.  Under  the  provisions  of  the  Poor  Law  Amendment 
Act,  1844,  ^^6  Poor  Law  Commissioners  fotmed  school  districts.  It  is 
provided  by  section  42  that  a  board  shall  be  constituted  for  every 
district.  Now  those  are  obviously  iwo  different  and  distinct  things. 
The  district  is  one  thing,  the  board  for  the  district  is  another.  By 
section  45  every  such  district  board  is  incorporated  for  the  purpose  of 
holding  the  property  and  suing  and  being  sued.  Then  the  Metropolitan 
Poor  Amendment  Act,  1869,  authorises  the  Poor  Law  Board  as 
and  when  they  shall  see  fit  to  dissolve  any  school  district.  Now  that 
is  obviously  the  district,  and  not  the  board,  or  the  incorporated  entity. 
Then  the  Dissolved  Boards  of  Management  and  Guardians  Act,  1870, 
contains  a  preamble,  "  Whereas  it  is  expedient  that  better  provision 
should  be  made  for  the  proceedings  of  boards  of  management  and 
boards  of  guardians  when  the  districts  or  unions  for  which  they  have 
acted  respectively  are  dissolved."  That  again  clearly  treats  the  board 
as  existing  after  the  dissolution  of  the  district.  It  provides  that  when 
the  Poor  Law  Board  shall  have  dissolved  any  district  the  persons  who 
were  acting  as  managers  at  the  time  of  the  dissolution  shall  continue  in 
oflSce  for  the  purpose  of  practically  winding  up  the  affairs  of  the  district 
and  paying  its  debts  and  receiving  and  recovering  its  property,  with  a 
proviso  that  '*  No  such  managers  or  guardians  shall  be  empowered  to 
act  in  the  manner  aforesaid  for  a  longer  period  than  twelve  months 
from  the  date  of  the  dissolution  or  addition,  unless  the  Poor  Law  Board 
by  their  order  shall  authorise  them  to  continue  to  act  for  some 
special  purpose."  Then  by  section  12  of  that  Act — down  to  this  point 
the  district  being  dissolved  but  the  corporate  board  remaining — it  is 
provided  that  upon  the  dissolution  of  any  district  the  real  and  personal 
estate  vested  in  the  managers  shall  be  transferred  to  and  vested  in  the 
persons  who  were  acting  as  managers  at  the  time  of  such  dissolution,  to 
be  held  by  them  as  joint  tenants  in  trust  for  the  parishes  comprised  in 
such  district.  Now  obviously  the  meaning  of  that  is  that  the  district 
is  dissolved,  and  thereupon  split  into  its  various  component  parts,  all 
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^^^^        of  which  would  have  some  share  in  the  property  which  had  formerly 
Morton  v.  been  held  by  the  corporate  body  in  trust  for  the  district.     Then  the 

Bankof  England,  provision  is  that  the  real  and  personal  estate  vested  in  the  managers 
shall  be   transferred   to  the   persons  who  were  acting  as  managers 
at  the  time  of  the  dissolution.      The  phrase  is  a  little  unfortunate 
because  it  is  not  strictly  accurate  to  say  that  it  is  vested  in  the  managers. 
It  is  vested  in  the  board  of  management,  which  has  been  incorporated, 
but  I  think    that   inasmuch    as    there    may  be    cases  in  which  the 
managers  are  not  incorporated — because  this  extends  to  various  other 
districts,  asylums,  and  unions — the  reasonable  construction  is  that  the 
property  vested  in   the  managers,  whether  it  be  vested  in  them  as 
individuals  or  as  a  corporation,  shall  be  transferred  to  and  vested  in  the 
persons  who  were  acting  as  managers  at  the  time  of  such  dissolution. 
Now  in   my  opinion  that  is  not,  as  has  been  argued,  an  automatic 
vesting  order,  the  phraseology  of  -which  we  are  familiar  with.     In  such 
an  order  the  words  are  "  shall  vest  in."     We  all  understand  that ;  but 
here  the  words  are,   "shall   be  transferred  to  and  vested  in"— not 
"  vest  in,"  but  "  vested  in,"  and  that  points  to  an  act  to  be  done  by  the 
persons  who  are  ordered  to  do  the  acts  necessar}-  for  that  purpose. 
That  appears  to  me  to  be  a  simple    and  reasonable  solution  of  the 
matter.     It  has  been  suggested  that  it  is  absurd  to  leave  this  corporate 
body  still  existing.     I  do  not  see  the  absurdity.     It  is  obvious  that  the 
property  on  the  dissolution  of  the  district  must  be  somewhere  or  other, 
and  if  ipso  facto  both  district  and  board  are  dissolved  at  the  same 
moment  the  title  to  the  real  estate  in  land  would,  I  suppose,  vest  in  the 
Crown,  and  the  title  to  the  consols  in  the  Bank  would  vest,  I  supposa 
also  in   the   Crown  as  bond    vacantia.     However  that   may  be,  the 
Legislature  appears  to  me  to  have  adopted  a  much  more  convenient 
course  by  keeping  the  corporate  body  in  existence,  either  by  implication 
from  the  first  section  of  the  Act  of  1870,  for  so  long  a  period  as  there 
remains  anything  to  be  done,  or,  according  to  the  Common  Law  rule, 
so  long  as  any  one  of  the  corporators  remain  alive.    If  it  were  necessary 
for  me  to  determine  the  point,  speaking  for  myself,  I  should  prefer  the 
former  alternative.     I  do  not  think,  however,  that  it  is  necessary  for  me 
on  this  particular  occasion  to  determine  to  whom  the  property  is  to  be 
transferred.     On  the  face  of  it,  it  is  to  be  to  the  persons  who  were 
acting  as  managers  at   the  date  of  the  dissolution.      The  order  of 
dissolution  in  this  case    was  dated   March    29,    1898,  directing  the 
dissolution  to  take  effect  as  from  September  30,  1898.*   A  question  has 
been  raised  which  is  one  of  very  considerable  importance  as  to  the  power 
of  the  Local  Government  Board  to  undo  that  dissolution  and  set  up  the 

*  See  the  note  at  the  end  of  the  case. 
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district  again,  and  then  dissolve  it  again,  or  to  continue  the  managers        ^^^^ 
for  a  period  of  more  than  twelve  months  except  for  a  special  purpose  Morton  v. 
specified  on  the  face  of  the  order.     I  do  not  think  it  is  necessary  for  Bankof  Saglani 
me  to  determine  that,  because  I  think  it  is  sufficient  for  me  to  declare 
that  the  plaintiffs  are  not  entitled  to  claim,  as  they  do,  that  the  property 
is  vested   in  them  under  this  particular  section,  but   that  it  will  be 
necessary  for  the  transfer  to  be  executed  under  the  corporate  seal  of  the 
board.     Thereupon,  when  that  transfer  is  presented  to  the  Bank   of 
England,  the   Bank  will,  no  doubt,  with  their  usual  care  and  skill, 
consider  whether  the  persons  to  whom  the  transfer  is  proposed  to  be 
made  are  the  right  and  proper  persons.     I  think  that  is  the  proper 
thing  to  do.     The  action  must  be  dismissed  with  costs. 

With  r(^rd  to  the  validity  of  the  orders,  perhaps  I  might  venture  to 
suggest  that  it  would  be  as  well  if  the  Local  Government  Board  would 
look  into  these  matters.  I  rather  doubt  whether  the  provisions  of  the 
Act  of  1870,  permitting  the  extension  of  the  time  during  which  the 
acting  managers  may  act  means  that  such  extension  may  be  made 
simply  for  any  purpose  the  Board  like,  or  whether  the  extension  must 
not  be  only  for  some  special  purpose.  I  should  also  suggest  that  the 
Local  Government  Board  should  satisfy  themselves  whether,  having 
once  dissolved  a  school  district,  they  have  the  power  to  go  on  in  the 
sort  of  way  in  which  they  have  been  doing  here.  I  do  not  say  whether 
they  have  or  have  not  such  power,  but  I  would  suggest  that  the  matter 
should  be  looked  into  before  the  question  arises  again.  I,  of  course, 
express  no  final  opinion  upon  tlie  point. 

Action  dismissed. 

Solicitors  for  the  plaintiffs— ^,  Avery  &  Co. 

Solicitors  for  the  defendants — Freshfields. 

Note. 
Farwell  J.,  it  will  be  observed,  erroneously  speaks  of  the  otiginal  order  for 
the  dissolution  of  the  district  as  directing  the  dissolution  to  take  effect  as  from 
September  30,  1898.  It  is  not  clear  from  the  context  whether  the  error  was  a 
mere  slip  of  the  tongue,  or  whether  the  learned  judge  was  under  the  mistaken 
impression  that  the  first  order  postponing  the  dissolution  was  not  made  until 
alter  the  date  originally  Bxed  for  the  dissolution  had  come  and  gone. 
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Mar,  22,  23,  SHERINGHAM  URBAN  DISTRICT  COUNCIL  u.  HOLSET. 

24,25. 

Hls-hways— Dedication— Footway  appointed  undep  Ineloeure  award 
—  Subsequent  use  fop  wheeled  tpaflic  —  Nuteanoe  oauaed  by 
wheeled  tpafflo— Post  epeeted  by  looal  authoplty  pulled  down  In 
asoeptlon  of  pl«rht  of  ixray— Aotton  by  looal  authoplty  —  Non- 
Jolndep  of  Attopney-Oenepal— Looal  Qovepnment  Act,  1804  (66  ft 
67  Vlot.  o.  78X  ■•  2A. 

The  plaintiff  council^  with  the  object  of  preventing  the  use  of  a 
narrow  passage  between  buildings  in  their  district^  wJuch  they  alleged 
was  a  highway  for  foot-passengers  only,  from  being  used  by  horses 
and  wheeled  vehicles^  erected  a  post  in  the  passage.  The  defendant 
who  contended  that  the  way  was  a  highway  for  all  kinds  oftrafficy 
pulled  dawn  the  post,  whereupon  the  plaintiff  council  brought  an 
cution  claiming  a  declaration  that  the  passage  was  a  highway  for 
foot  passengers  only,  an  injunction,  and  damages. 

The  passage  was  originally  appointed  as  a  public  footpath  of  the 
width  of  6  feet  by  an  inclosure  award  of  iSii,  It  was  subsequently 
encroached  on  in  places  by  buildings,  and  so  reduced  to  ^ft,  ^in. 
in  width  at  the  narrowest  point.  There  was  evidence  that  for  the  past 
forty  years  it  had  been  used  to  a  considerable  extent  by  fishermen  with 
small  carts  drawn  by  ponies  and  donkeys  ;  and  that  the  lord  of  the 
manor  in  whom  the  soil  was  vested  had  long  regarded  it  as  a 
highway  for  all  kinds  of  traffic. 

Held — I.  Thai  the  curtion  being  in  substance  an  action  for  inter- 
ference with  the  plaintiffs  property  was  maintainable,  though  the 
Attorney 'General  was  not  joined, 

2,  That  the  use  of  the  passage  for  wheeled  traffic  had  all  along 
been  a  public  nuisance  in  view  of  the  obstruction  caused  to  foot- 
passengers;  and  that  there  could  not,  therefore,  have  been  any 
dedication  of  the  way  as  a  highway  for  wheeled  traffic,  and  that  it 
remained  a  highway  for  foot-passengers  only. 

Action  with  witnesses. 

The  plaintiffs,  the  Sheringham  Urban  District  Council,  sued  the 
defendant,  Charles  Holsey,  landlord  of  the  Crown  Inn  and  fish  mer- 
chant, of  Sheringham,  in  respect  of  a  post  which  they  had  erected  in 
assertion  of  their  contention  as  to  a  footpath,  and  which  the  defendant 
had  removed  on  the  ground  that  there  was  either  a  common  and 
public  highway  at  the  place  in  question  or  a  right  for  all  the  inhabitants 
or  (alternatively)  the  fishermen  of  Sheringham  to  pass  over  the  way 
at  all  times  with  animals  and  vehicles  at  their  free  will  and  pleasure. 

The  way  was  a  passage  leading  from  the  High  Street  of  the  town 
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to  the  West  ClifF  above  the  beach,  and  was  some  40  feet  in  length,        *^^^ 
with  a  width  varying  from  6  feet  to  4  feet  4  inches  in  its  narrowest  Sherin^^ 
part,  where  the  houses  abutting  on  it  had  encroached  upon  the  way  SJ^jf*"^ 
as  originally  laid  out.     The  subsoil  of  the  way  was  vested  in  the  lord  Holsey. 
of  the  manor  of  Sheringham,  and  it  appeared  that  in  181 1,  under  the 
authority  of  the  Sheringham  Inclosure  Act  of  1809,  an  award  was 
made  by  Commissioners  setting  out  and  appointing  this  strip  of  land 
as  one  of  certain  "  public  footpaths."     According  to  the  plaintiflFs  the 
footpath  was  thenceforth  adopted  and  used  by  the  public  at  large  as 
a  public  footpath  for  foot-passengers,  and  having  become  a  highway 
repairable  by  the  inhabitants  at  large,  was  now  vested  in  and  under 
the  control  of  the  plaintiffs. 

In  February,  1903,  owing  to  the  inconvenience  caused  to  inhabitants 
and  viators  wishing  to  pass  over  the  way  on  foot  by  reason  of  certain 
fishermen  taking  fishing  tackle  and  fish  and  whelks  along  the  passage 
on  barrows,  the  plaintiffs  erected  a  wooden  post  in  the  narrow  part, 
which  was  shortly  afterwards  sawn  off  to  the  ground. 

In  June,  1903,  they  erected  an  iron  post  for  the  better  protection 
and  convenience  of  foot-passengers,  and  to  prevent  the  obstruction 
of  the  footpath  by  wheeled  vehicles.  On  the  same  day  the  defendant 
pulled  down  this  post  with  a  rope  and  placed  it  on  the  footpath  so 
as  to  be  an  obstruction  to  the  use  thereof.  He  claimed  that  he  was 
entitled  so  to  act,  by  reason  of  the  alleged  more  extensive  rights  above 
referred  to,  and  contended  that,  although  the  minimum  of  the  rights 
of  the  public  might  have  been  fixed  by  the  inclosure  award,  there 
was  nothing  to  larevent  the  public  by  dedication  acquiring  larger 
rights.  He  alleged  that  since  the  award  there  had  been  dedication 
of  the  way  as  a  cart  road.  Alternatively,  he  contended  that  before 
or  since  the  award  there  had  been  a  private  right  for  the  class  con- 
sisting of  the  owners  and  occupiers  of  Sheringham  to  use  the  way 
for  carts;  if  before  the  award,  the  rights  of  the  public  under  the 
award  were  subject  to  the  pre-existing  private  rights;  if  since,  then 
the  two  sets  of  rights  were  co-existent 

At  the  trial,  the  defendant  took  a  preliminary  objection  that  the 
plaintiffs  were  not  entitled  to  maintain  tiie  action  without  the  Attorney- 
General. 

Younger^  K.C.  (C.  A.  McCurdy  with  him),  for  the  plaintiffs.  The 
footpath  in  question  is  a  street  vested  in  the  plaintiffs  as  the  local 
authority  by  virtue  of  section  149  of  the  Public  Health  Act,  1875 ; 
and  section  26  of  the  Local  Government  Act,  1894,  imposes  on  them 
the  duty  of  protecting  public  rights  of  way,  and  by  subsection  (3)  of 
section  26  they  are  authorised  to  institute  any  proceedings  for  the  pur- 
pose of  carrying  the  section  into  effect     As  to  the  vesting  of  the  street 
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^^^^        in  the  local  authority,  see  Coverdale  v.  Charlton  (1878)  4  Q.  B.  D. 
Sheringbam        104;  48  L.  J.  Q.  B.  128,  and  Rolls  v.  St.  George  the  Martyr,  South- 

oljJSdl  if^"*     "^^^^  ^''^'^y  ^'^^^  '4  Ch.  D.  785,  795  ;  49  L-  J-  Ch.  691. 

flolsey.  ^'  ^-  Cozens-Hardy  for  the  defendant    Subsection  (3)  of  section  26 

of  the  Local  Government  Act,  1894,  gives  the  plaintiffs  no  larger  rights 
than  a  private  individual  woiild  have.  This  being  framed  as  an  action 
for  alleged  nuisance,  the  plaintiffs  cannot  sue  without  joining  the 
Attorney-General :  Bermondsey  Vestry  v.  Brown  (1865)  i  Eq.  204,  209; 
35  Beav.  226;  Wallasey  Local  Board  v.  Gracey  (1887)  36  Ch.  D.  593; 
56  L.  J.  Ch.  739,  approved  in  Tottenham  Urban  District  Coimcil  ?. 
Williamson,  1896,  2  Q.  B.  353;  65  L.  J.  Q.  B.  591,  and  Stoke  Parish 
Council  V.  Price,  1899,  2  Ch.  277;  68  L.  J.  Ch.  447. 

Younger,  K.C.,  in  reply.  This  is  in  effect  an  action  for  trespass 
and  for  removing  the  plaintiffs'  post,  and  is  not  in  substance  or  in 
form  an  action  for  nuisance.  The  plaintiffs  may  sue  in  respect  of 
this  post  just  as  a  local  authority  was  properly  sued  in  Lamky  v. 
East  Retford  Corporation  (1891)  55  J.  P.  133. 

Joyce  J.  I  do  not  think  that  the  preliminary  objection  is  wdl 
founded.  I  do  ntDt  desire  to  restrict  the  powers  conferred  on  local 
authorities  by  section  26  of  the  Local  Government  Act,  1894.  It  is 
true  that  a  declaration  of  rights  is  asked  for  by  the  claim  of  the  plain- 
tiffs, but  their  action  Is,  in  substance,  for  damages  for  interference 
with  their  property.  I  think  the  case  is  entirely  different  from  the 
authorities  cited  on  behalf  of  the  defendant. 

The  hearing  of  the  action  was  accordingly  proceeded  with,  and  the 
evidence  adduced  on  behalf  of  the  plaintiffs  was  to  the  efiFect  that 
when  carts  were  driven  through  the  lane,  the  foot-passengers  were 
obstructed,  and  had  to  wait  until  the  carts  had  passed  through.  A 
large  number  of  witnesses  were  called  for  the  defendant,  whose  evi- 
dence went  to  show  that  for  more  than  40  years  past  barrow  carts, 
specially  made  for  the  purpose,  and  sometimes  drawn  by  donkeys  and 
ponies,  had  been  continuously  used  in  the  lane  right  down  to  the  time 
when  the  post  was  erected  by  the  plaintiffs.  The  present  lord  of  the 
manor  who  was  seized  in  fee  of  the  property  abutting  on  either  side 
of  the  lane,  himself  deposed  that  he  and  his  father  before  him  had 
always  regarded  it  as  a  highway  for  the  public  to  use  with  vehicles. 

Younger,  K,C.,  for  the  plaintiffs,  relied  on  the  award  of  181 1,  and 
submitted  that  the  defendant  had  not  discharged  the  onus  of  proving 
such  a  user  as  to  convert  the  footway  into  a  public  highway  for  all 
purposes,  or  of  proving  dedication  of  it  as  such  a  highway. 

Cozens-Hardy  for  the  defendant.     There  is  no  evidence  that  the 
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public  ever  accepted  the  title  which  the  award  gave  them,  and  there  ^^^^  _ 
must  in  the  case  of  such  an  award  be  an  offer  and  acceptance  by  user :  ^^ringhum 
Davasion  v.  Payne  (1795)  2  H.  Bl.  527;  Fisher  v.  Prowse  (1862)  JJ^^^^i**™^ 
2  B.  &  S.  770;  31  L.  J.  Q.  B.  212;  Cubitt  v.  Maxse  (1873)  ^y/* 
L.  R.  8  C.  P.  704;  42  L.  J.  C.  P.  278.  The  evidence  is 
all  the  other  way,  that  the  public  have  since  the  award 
acquired  rights  to  use  this  either  as  a  public  cartway  or 
as  cartway  for  a  special  class,  viz.,  the  boatmen  and  fisher- 
men. User  by  carts  with  at  least  tvv'o  ponies  and  three  donkeys  has 
been  proved,  and  horsemen  have  used  it  during  a  period  of  70  years ; 
there  was  never  a  time  when  it  was  exclusively  a  footway.  [Joyce  J. 
The  question  is  whether  the  user  which  there  has  been  is  sufficient 
to  constitute  it  a  carriage-way.]  The  rights  imder  the  award  have 
been  supplanted  or  at  any  rate  extended  by  a  dedication  to  the  public 
entitling  them  to  use  the  lane  with  carts  and  horses,  and  the  proved 
user  is  only  compatible  with  dedication  since  the  award :  Reg,  v.  East 
Mark  Inhabitants  (1848)  11  Q.  B.  877;  17  L.  J.  Q.  B.  177; 
Reg.  V.  Bradfield  Inhabitants  (1874)  L.  R.  9  Q.  B.  552  ;  43  L.  J.  M.  C. 
155.  Similar  cases  in  which  dedication  •  was  held  to  be  established 
are  Abercromby  v.  Fertnoy  Town  Commissioners,  1900,  i  I.  R.  302, 
znd  Attorney-General  v.  Esher  Linoleum  Co.  (1901)  66  J.  P.  71.  The 
mere  fact  of  the  award  m  not  evidence  of  the  character  of  the  way, 
where  the  user  is  proved  contrary  to  the  award :  Reg.  v.  Haslingfleld 
Inhabitants  (1814)  2  M.  &  S.  558. 

If  the  Court  cannot  find  that  this  is  a  public  cartway,  then  on  the 
evidence  it  is  a  private  way  for  a  class  limited  to  fishermen  and  others 
who  are  owners  or  occupiers  of  houses  in  Sheringham. 

If  the  complaint  of  the  plaintiffs  is  that  user  as  a  cartway  is  a 
nuisance  affecting  the  footpath,  the  onus  is  on  them  to  prove  that 
it  is  or  will  become  an  actual  and  substantial  nuisance  affecting  the 
legitimate  user  by  foot-passengers,  and  no  witness  has  even  been  called 
to  say  that  there  has  been  an  obstruction  amounting  to  a  nuisance  at 
law.  Therefore,  the  plaintiffs  have  not  laid  the  foundation  of  their 
case  for  erecting  this  post,  and  the  defendant  was  justified  in  removing 
it 

Younger,  K.C.,  was  not  called  on  to  reply. 

Joyce  J.  The  origin  of  the  way  in  question  in  quite  plain.  It 
originated  from  the  award  in  181 1,  which  was  an  award  of  a  strip 
of  land  6  feet  in  width  for  the  purposes  of  a  footway.  That  footway 
was  enclosed,  and  the  plans  which  have  been  put  in  show  the  con- 
dition of  it  years  ago  and  also  at  the  present  time.  It  appears  that 
buildings  have  been  allowed  to  encroach  upon  the  lane  in  places,  so 
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^^^^^  that  the  width  of  it  now  varies,  and  is  at  one  point  not  more  Aan 
Sherin^am  4  feet  4  inches.  Obviously  it  would  be  highly  inconvenient,  if  not 
Urba^)irtrict  positively  dangerous,  to  allow  a  lane  of  that  width  to  be  used  for 
Holwy.  wheeled  traffic.     If  it  were  only  a  footway  any  user  of  it  for  wheeled 

traffic  must  be  a  public  nuisance.  Sheringham  has  grown  from  a 
fishing  village  into  a  considerable  seaside  watering-place,  and  there 
is  now  an  urban  district  council,  who  are  entrusted  with  the  duty  of 
preserving  the  rights  of  the  public.  They  have  recently  made  up 
the  lane  with  tar  paving,  and  in  order  to  prevent  its  being  used  for 
wheeled  traffic  they  have  erected  a  post,  which  they  were  entitled  to 
do.  In  June,  1903,  the  defendant  took  the  law  into  his  own  hands, 
and,  with  other  men,  pulled  down  the  post  How  is  his  action  sought 
to  be  jastified  ?  It  is  said  that  a  right  to  use  the  lane  for  wheeled 
traffic  has  been  acquired  by  a  user.  Upon  the  evidence  I  do  not  see 
my  way  to  hold  that  there  has  been  any  such  user  as  to  convert  the 
footway  into  a  public  highway  for  all  purposes.  The  user  for  wheeled 
traffic  was  in  its  inception  iuid  has  all  along  been  a  public  nuisance, 
and  no  length  of  time  can  legalise  it.  It  has  not  be^i  shown  that 
there  has  been  any  dedication  as  a  public  highway  for  all  purposes. 
It  is  clear  that  no  one  had  any  power  to  dedicate.  After  the  award  the 
lord  of  the  manor  himself,  in  whom  the  soil  was  vested,  would  not 
have  been  entitled  to  ride  or  drive  along  the  lane,  and  if  he  could 
not,  he  could  not  authorise  anyone  else  to  do  so.  He  had,  therefore, 
no  power  to  dedicate.  It  could  not  be  done  even  if  the  local  authority 
consented  to  it. 

The  result  is  that  the  lane  was  originally  a  footway  and  is  so  still. 
The  plaintiflFs  were  justified  in  erecting  the  post  for  the  protection  (rf 
foot-passengers,  and  there  must  be  an  injunction  against  the  defendant 
to  restrain  him  from  overthrowing  or  interfering  with  it  There  will 
also  be  judgment  for  the  plaintiffs  for  20s.  damages,  and  the  defendant 
must  pay  the  costs  of  the  action. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs — CoUisson,  Prichard,  and  Barnes,  for 
C.  Morton  Baker,  Sheringham. 

Solicitors  for  the  defendant— Ciovt^exZy  Vizard,  and  Oldham,  for  Mills 
and  Reeve,  Norwich. 
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LAWSON   u.    REYNOLDS.  "S^"^' 

Afar.  I. 

Mqnkilpal  Coppopatton— Mayor— Mayop  as  ex  ottfeio  Juatloe  — Pre- 
oedenoe  of  mayop— Gountar  buslneos— Bopou£rli  biudneos— Bopou£rh 
without  oepapate  oommlMdon  of  the  peace— Munlotpal  Coppopa- 
tloiifl  Aet,  1882  (46  de  46  Vlot.  o.  60),  ■•  166. 

TTte  precedence  given  by  subsection  (2)  of  section  155  of  the 
MunicipcU  Corporations  Act,  1882,  to  mayors  of  boroughs  when 
acting  in  relation  to  the  business  of  the  borough,  is  magisterial  as 
ivell  as  social. 

The  hearing  of  a  summons  issued  by  a  county  justice  in  respect  of 
an  offence  committed  in  a  borough,  with  no  separate  court  of  quarter 
sessions  and  no  separate  commission  of  the  peace,  is,  however,  not 
"  business  of  the  borough  "  within  the  meaning  of  the  subsection,  and  the 
mayor  has,  there/ore,  no  right  to  preside  at  the  hearing  of  the 
summons,  t/iough,  semble,  it  would  be  otherwise  if  the  summons 
were  issued  by  the  mayor  or  ex-mayor. 

Rex  V.  Sainsbury  (1791)  4  T.  R.  451 ;  2  R.  R.  433,  applied. 

This  was  an  action  by  the  plaintiflf,  the  Mayor  of  Homsey,  in  the 
county  of  Middlesex,  claiming  a  declaration  that  he  was  entitled  by 
virtue  of  section  155  of  the  Municipal  Corporations  Act,  1882,  to 
precedence  over  all  justices  of  the  peace  for  the  county  when  sitting 
at  petty  sessions  within  the  borough  and  acting  in  relation  to  the 
business  of  the  borough. 

The  borough  of  Homsey,  which  is  in  the  county  of  Middlesex, 
was  on  August  17,  1903,  granted  a  charter  of  incorporation  under  the 
provisions  of  the  Municipal  Corporations  Act,  1882.  There  was  no 
non-intromittant  clause  inserted  in  the  charter  prohibiting  the  count}' 
justices  from  acting  within  the  borough. 

On  November  9,  1903,  the  plaintiff  was  duly  elected  mayor  of  the 
borough,  and  thereupon  took  the  oath  of  allegiance  and  the  judicial 
oaths  required  to  be  taken  by  a  justice  of  the  peace  for  the  borough, 
and  also  by  a  justice  of  the  peace  for  the  county. 

The  borough  of  Hornsey  had  not  a  separate  court  of  quarter 
sessions,  nor  a  separate  commission  of  the  peace. 

Before  the  incorporation,  Homsey  formed  part  of  the  Highgate 
petty  sessional  division  of  the  county  of  Middlesex,  and  the  county 
justices  used  to  sit  at  Homsey  in  petty  sessions,  and  after  the  incor- 
poration they  continued  to  hold  pett}-  sessional  courts  at  Homsey  in 
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^^Q^        exactly  the  same  way  as  theretofore,  and  their  jurisdiction  was  not 
Lawwm  v  in  any  way  abridged  or  affected  by  the  incorporation. 

Reynolds.  On  December  9,  1903,  the  county  justices  for  the  petty  sessional 

division  of  Highgate  were  sitting  at  Homsey  in  petty  sessions,  when 
the  business  before  the  court  included  a  summons,  granted  and  signed 
by  a  justice  of  the  peace  for  the  county  of  Middlesex,  issued  against 
one  Gerald  Herman  upon  an  information  charging  him  with  throwing 
stones  at  a  place  within  the  borough  of  Homsey.  The  summons  was 
as  follows  \ — 

"  In  the  County  of  Middlesex. 

Petty  Sessional  Division  of  Highgate. 
Middlesex,  to  wit — ^To  Gerald  Herman,  of  11,  Hanbury  Road, 
Homsey,  in  the  county  of  Middlesex. 
Information  has  been  laid  this  day  by  Thomas  Twigg  for  that  you, 
on  the  24th  day  of  November,  in  the  year  of  our  Lord  One  thousand 
nine  hundred  and  three,  at  the  parish  of  Homsey,  in  the  county  afore- 
said, did  unlawfully  throw  stones  to  the  damage  or  danger  of  persons 
at  Spencer  Road,  Homsey,  there  situate,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

You  are  therefore  hereby  summoned  to  appear  before  the  court  of 
summary  jurisdiction,  sitting  at  the  Court  Houses  Bishop's  Road, 
Archway  Road,  Highgate,  in  the  said  county,  on  Wednesday,  the 
9th  day  of  December  next,  at  10  o'clock  in  the  forenoon,  to  answer 
to  the  said  information. 

Dated  the  28th  day  of  November,  in  the  year  of  our  Lord  One 
thousand  nine  hundred  and  three. 

(Signed)  Alfred  J.  Reynolds, 

Justice  of  the  Peace  for  the  Count)'  aforesaid." 

When  the  case  was  called  on,  the  plaintiflf,  as  mayor,  claimed  the 
right  to  take  the  chair  viriutt  oficiiy  on  the  ground  that  he  was  entitled 
so  to  do  in  all  cases  in  which  the  offence  had  been  committed  within 
the  borough.  The  county  justices  then  present  did  not  admit  the 
plaintiff's  right  to  take  the  chair  in  the  circumstances>  and  this  present 
action  was  brought  by  the  plaintiff  to  establish  such  right ;  the  defen- 
dants being  the  justices  who  had  disputed  his  right  on  the  occasion 
in  question. 

Section  155  of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict 
c.  50),  provides  as  follows : — 

(i)  The  mayor  shall,  by  virtue  of  his  office,  be  a  justice  of  the  peace  for  the  borough, 
and  shall,  unless  disqualified  to  be  mayor,  continue  to  be  such  a  justice  during  the 
year  next  after  he  ceases  to  be  mayor. 

(2)  The  mayor  shall  have  precedence  over  all  other  justices  acting  in  and  for  the 
borough,  and  be  entitled  to  take  the  chair  at  all  meetings  of  justices  held  in  the 
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borough  at  which  he  is  present  by  virtue  of  his  office  as  mayor  ;  except  that  he  shall  lOCM. 

not  by  virtae  of  this  section  have  precedence  over  the  justices  acting  in  and  for  Jthe  , 
county  in  which  the  boroagh  or  any  part  thereof  is  situate,  unless  when  acting  in  Reyn^jliig.* 
relation  to  the  business  of  the  borough,  or  over  any  stipendiary  magistrate  engaged  in 
administering  justice. 

Macmorran,  K.C,  and  E,  Beaumont  for  the  plaintiff.  The  justices 
on  the  occasion  in  question  were  acting  in  relation  to  the  business  of 
the  borough,  for  the  offence  was  committed  within  the  borough,  and 
oxisequently  the  plaintiff,  as  mayor,  by  virtue  of  subsection  (2)  of 
section  155  of  the  Municipal  Corporations  Act,  1882,  was  aititled 
Id  take  the  chair.  The  words  "  shall  have  precedence  "  occurred  in 
section  57  <rf  the  Municipal  Corporations  Act,  1835,  and  were  held  in 
Birmingham  (Mayor )y  Ex  parte  (i860)  3  E.  &  E.  222  ;  30  L.  J.  Q.  B.  2, 
tD  refer  to  social  precedence  only,  but  by  section  2  c^  the  Municipal 
C(»porations  Act  Amendment  Act,  1861,  it  was  expressly  provided 
that  this  precedence  should  be  magisterial,  and  the  wonis  of  that 
secticm  are  similar  to  the  words  of  subsection  (2)  of  section  155  of 
the  Municip^il  Corporations  Act,  1882.  Further,  there  being  no 
separate  court  of  quarter  sessions  for  the  borough  and  no  non-intromit- 
tant  clause  in  the  charter,  the  plaintiff  is  not  merely  a  borough  justice, 
bat  must  be  considered  as  a  county  justice,  with  his  powers  limited 
to  a  special  locality:  Reigate  Corporation  v.  Hart  (1868)  L.  R.  3 
Q.  B.  244;  37  L.  J.  M.  C.  70;  9  B.  &  S.  129,  and  it  does  not  make 
any  difference  that  the  borough  has  not  a  separate  commission  of  the 
peace :  Wilson  v.  Strugnell  (1881)  7  Q.  B.  D.  548 ;  50  L.  J.  M.  C.  145. 
This  offence  was  committed  within  the  borough,  and  the  borough 
justices,  if  there  were  a  mayor  and  ex-mayor  so  as  to  form  a  quorum, 
could  have  granted  and  heard  this  summons:  Reg,  v.  Whittles  (1849) 
13  Q.  B.  248 ;  18  L.  J.  M.  C.  96,  and  the  business  was  in  fapt  borough 
business  within  the  meaning  of  subsection  (2)  of  section  155. 

Warmingtony  K,C.j  Danckwerts,  K.Cj  and  Eustace  Hills  for  the 
defendants.  We  contend  that  section  155  deals  only  with  "borough 
justices,"  and  that  in  subsection  (2)  the  words  "  meetings  of  justices  " 
must  be  construed  as  meetings  of  "  such  "  justices:  At  any  rate,  the 
section  does  not  give  the  mayor  a  right  to  take  the  chair  when  the 
county  justices  are  sitting  as  a  petty  sessional  division,  and  not  acting 
in  relation  to  the  business  of  the  borough.  There  is  no  non-intro- 
mittant  clause  in  this  charter,  and  therefore  the  jurisdiction  of  the 
county  justices  over  the  borough  remains,  and  is  concurrent  with  that 
of  the  borough  justices:  Blankley  v.  Winstanley  (1789)  3  T.  R.  279; 
I  R.  R.  704;  Rex  V.  Sainsbury  (1791)  4  T.  R.  451;  2  R.  R.  433; 
Rex  V.  Amos  (1819)  2  B.  9i  Aid.  533;  21  R.  R.  386.  The  court  at 
which  the  plaintiff  claimed  to  take  the  chair  was  a  court  for  a  petty 
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^^^^       sessional    division    of    the    county  :    Huntingdon     Corporation    v. 

Lawson©.  Huntingdon  County  Council,  190T,  2  K.  B.  257;  70  L.  J.  K.  B.  755, 

Raynolds.  ^nd  the  particular  matter  in  question  was  a  summons  granted  by  a 

county  justice,  and  had  been  earmarked  as  county  business ;  the  court 

was  not,  therefore,  "  acting  in  relation  to  the  business  of  the  borough." 

Macmarran,  K.C,  replied. 

Cur,  adv.  vuli. 

March  i.  Farwell  J.  The  mayor  of  Homsey  claims  a  declara- 
tion that  he  is  entitled,  by  virtue  of  section  155  of  the  Municipal  Cor- 
porations Act  1882,  to  precedence  over  all  justices  of  the  peace 
for  the  county  when  sitting  at  petty  sessions  within  the  borough  and 
acting  in  relation  to  the  business  of  the  borough,  under  the  fallowing 
circumstances.  The  borough  of  Homsey  forms  part  of  the  count} 
of  Middlesex,  and  was  incorporated  by  Royal  Charter  of  August  17. 
1903.  The  plaintiff  was  duly  elected  mayor  of  the  borough  on 
November  9,  1903,  and  has  taken  the  oath  of  allegiance  and  the  judicial 
oaths  required  to  be  taken  by  a  justice  of  the  peace  for  the  borough 
and  also  by  a  justice  of  the  peace  for  the  count)'.  The  borough  has 
not  a  separate  court  of  quarter  sessions,  nor  has  it  a  separate  com- 
mission of  the  peace,  and  the  county  justices  continue  to  hold  pett\ 
sessional  courts  for  the  Highgate  Division  in  exactly  the  same  way  as 
they  held  them  before  the  incorporation,  and  their  jurisdiction  is  in 
no  way  abridged  or  affected  by  the  incorporation.  The  question 
turns  on  the  true  construction  of  section  155  of  the  Municipal  Cor- 
porations Act,  1882,  which  is  as  follows:  [His  Lordship  read  the 
section,  and  continued  : — ]  The  Act  obviously  contemplates  that  the 
mayor  will  sit  with  the  county  justices,  and  gives  him  the  right  to 
take  the  chair  at  all  meetings  of  justices  held  in  the  borough  at  which 
he  is  present  viriute  o-fficii,  and  not  merely  at  meetings  of  borough 
justices,  for,  having  regard  to  *  the  exception,  I  cannot  read  "  justices  " 
as  if  it  were  "  such  justices."  This  right  to  attend  meetings  of  the 
county  justices  is  in  accordance  with  the  general  law  as  laid  down 
in  Rex  v.  Amos  (1819)  2  B.  &  Aid.  533;  21  R.  R.  386,  and  stated  by 
Lord  Blackburn  in  Reigate  Corporation  v.  Hart  (1868)  L.  R.  3  Q.  B. 
244,  at  p.  348 ;  37  L.  J.  M.  C.  70,  that  in  a  borough  where  there  is  no 
court  of  quarter  sessions  and  no  non-intromittant  clause  in  the  charter 
(which  is  this  case),  the  justices  of  the  borough  have  no  exclusive 
jurisdiction  within  the  borough  and  no  jurisdiction  beyond  the  borough, 
but  act  in  ease  and  in  aid  of  the  county  justices,  so  far  as  the\'  act 
upon  what  are  at  the  same  time  borough  and  county  offences,  and 
all  acts  that  the  borough  justices  can  do  can  be  done  by  the  counts- 
justices.     The  county  justices  and  the  borough  justices  have  exactly 
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the  same  powers  and  authorities,  but  the  ambit  of  the  exercise  of  t^Q^ 
such  powers  is  diflferent — that  of  the  county  justices  includes,  and  Lawson  v. 
that  of  the  borough  justices  is  limited  to,  offences  committed  within  Reynolds, 
the  borough.  They  may  act  together:  per  Lord  Kenyon,  Rex  v. 
Sainsbury  (1791)  4  T.  R.  451,  456;  2  R.  R.  433,  and  the  county 
justices  cannot  lawfully  exclude  the  borough  justices :  Reg,  v.  William' 
son  (1891)  7  Times  L.  R.  534,  and  the  county  justices  can,  if  they 
please,  sit  with  the  borough  justices  in  petty  sessions  for  the  borough 
and  dispose  of  borough  business.  This  brings  me  to  the  consideration 
of  the  exception.  I  observe  that  the  subsection  begins  by  giving  pre- 
cedence and  the  right  to  take  the  chair,  while  the  exception  specifies 
precedence  only,  and  I  do  not  forget  that  under  the  Act  5  &  6  Will.  IV. 
c.  76,  it  was  held  that  words  giving  precedence  only  applied  to  social 
and  not  to  magisterial  precedence :  Birmingham  (Mayor),  Ex  parte 
(i860)  3  E.  &  E.  222 ;  30  L.  J.  Q.  B.  2 ;  but  I  do  not  think  that  it 
is  possible  so  to  limit  the  exception,  having  regard  to  the  reference 
to  business. 

The  next  question,  to  my  mind,  is,  "  What  is  meant  by  '  the  business 
of  the  borough '  ? "  The  facts  in  the  present  case,  and  on  which 
alone  I  express  an  opinion,  are  as  follows  :-^0n  December  9,  1 903, 
the  county  justices  for  the  petty  sessional  division  of  Highgate  sat  at 
Hwnsey  in  petty  sessions.  The  business  of  the  court  included  an 
information  laid  against  Gerald  Herman  for  throwing  stones  within 
the  borough  on  a  summons  against  Herman  signed  by  a  county  justice. 
On  the  case  being  called  on  the  mayor  claimed  the  right  to  take  the 
chair,  on  the  ground  that  he  was  entitled  so  to  do  on  all  cases  in 
which  the  offence  had  been  committed  within  the  borough.  His 
right  was  not  admitted,  and  this  action  is  brought  to  establish  such 
right.  I  am  of  opinion  that  the  mayor  has  no  such  right.  The  court 
was  sitting  as  a  petty  sessional  division,  not  as  petty  sessions.  The 
si'mmons  was  granted  by  a  county  justice,  and  the  county  justices  had 
full  jurisdiction  to  deal  with  the  case.  The  fact  that  if  there  were 
a  mayor  and  ex-mayor,  so  as  to  constitute  a  quorum,  they  could  have 
sat  in  petty  sessions  (see  Reg,  v.  Whittles  (1849)  13  Q.  B.  248,  at 
p.  254;  18  L.  J.  M.  C.  96),  and  have  granted  a  summons  to  bring  the 
prisoner  before  them,  does  not  make  the  trial  of  this  offence  business 
of  the  borough.  It  was,  in  fact,  business  of  the  county,  and  not  the 
less  so  because  it  might  in  certain  events  have  been  dealt  with  as 
business  of  the  borough.  Even  if  there  were  a  quorum  of  borough 
justices,  they  could  not  as  such  try  the  case  after  the  jurisdiction  of 
the  count)'  justices  had  attached.  When  a  case  has  once  been  ear- 
marked as  county  business  or  borough  business  by  the  issue  of  a 
proper  summons  to  appear  before  the  county  or  the  borough  tribunal, 
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^^^^  as  the  case  may  be,  the  county  justices  or  the  borough  justices,  as 
Lawsonv.  the  case  may  be,  have  seisin  of  it,  and  the  other  body  of  justices, 
Reynolds.  although  having  concurrent  jurisdiction,   cannot  intercept  the  case. 

The  question  before  me  is  governed,  in  my  opinion,  by  the  decision 
of  the  Court  of  King's  Bench  in  Rex  v.  Sainsbury  {supra)^  that  where 
two  sets  of  magistrates  have  a  concurrent  jurisdiction  and  one  appoints 
a  meeting  to  grant  ale  licences,  their  jurisdiction  attaches  so  as  to 
exclude  the  others,  although  both  might  sit  together.     In  that  case 
the  mayor  and  some  of  the  aldermen  of  the  City  had  by  charter 
jurisdiction  in  Southwark,  but  as  the  charter  contained  no  non-intromit- 
tant  clause  the  justices  of  Surrey  had  a  concurrent  jurisdiction.     Lord 
Kenyon,  at  p.  456,  says :  "  But  another  question  has  arisen,  and  which 
is  proper  should  be  settled — whether  it  be  legal  (for  whether  it  be 
decent  or  decorous  no  person  can  doubt)  for  two  different  sets  oi 
magistrates,  having  a  concurrent  jurisdiction,  to  run  a  race  in  the  exer- 
cise of  any  part  of  their  jurisdiction  ?     It  is  of  infinite  importance  to 
the  public  that  the  acts  of  magistrates  should  not  only  be  substan- 
tially good,  but  also  that  they  should  be  decorous.     The  facts  in  this 
'case  are  shortly  these.     Some  of  the  justices  for  the  county  of  Surre)', 
having  before  them  the  statute  of  26  Geo.  II.,  and  knowing  that  the 
licences  ought  to  be  granted  on  a  certain  day  and  time,  appointed  a 
day — ^the  4th  of  September — for  licensing  alehouses  in  this  division, 
on  which  day  they  accordingly  held  their  meeting ;  and  certain  of  the 
magistrates  of  the  Cit)-  of  London,  who  in  general  are  competent  to 
this  purpose,  appointed  another  meeting  on  a  subsequent  day.    But 
the  jurisdiction  of  the  justices  who  had  appointed  the  first  meeting 
had  attached  before  this  time,  not,  indeed,  so  as  to  exclude  the  C\\s 
justices  from  acting  at  the  first  meeting,  for  they  might  all  have  acted 
together,  but  it  excluded  the  City  justices  of  their  jurisdiction  to  act 
on  the  subsequent  day.     On  the  general  question,  therefore,  I  am 
clearly  of  opinion  that  the  Surrey  justices  and  the  magistrates  for  the 
City  have  a  co-ordinate  jurisdiction  in  this  district ;  that  the  meeting 
of  the  City  justices  in  this  case  was  illegal,  the  jurisdiction  of  the 
other  magistrates  having  first  attached."     In  my  opinion,  the  mayor 
in  the  case  before  me  could  not  issue  a  summons  against,  or  hold 
a  petty  sessions  for  the  borough  on,  a  prisoner  already  summoned 
before  the  county  justices,  because  the  jurisdiction  of  the  latter  had 
already  appropriated  it  as  county  business,  and  by  parity  of  reasoning 
he  cannot  be  heard  to  intervene  and  say  that  it  is  borough  business 
for  the  purpose  of  foimding  upon  it. a  claim  to  take  the  chair  at  a 
meeting  of  the  county  justices  sitting  for  the  petty  sessional  division 
to  try  it.     It  was,  in  fact,  ah  initio,  and  remained  throughout  county 
business.     In  the  same  way,  if  there  were  a  borough  petty  sessions 
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and  the  summons  had  required  the  prisoner  to  attend  there,  the  county 
justices  could  not  have  intercepted  it,  and  if  they  had  chosen  to  sit  Lawson  v, 
at  the  borough  sessions  the  mayor  would  have  taken  the  chair.     The  R^yn^Ws. 
result  is  that  the  action  fails,  and  is  dismissed  with  costs. 

Action  dismissed. 

Solicitor  for  the  plaintiff — L.  J.  Tatham. 

Solicitor  for  the  defendant — Sir  Richard  Nicholson. 
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HOUSE    OF    LORDS. 


Feb,  16.  SHOREDITCH  BOROUGH  COUNCIL  v.  BULL. 

HUrhwayv-Reotopatlon  of  hUrhway  aftep  laying'  eewsp— IJaWllty  of 
looal  authoFlty— Highway  made  tempopapUy  lit  fbP  tFaflln  - 
NoflrUgianoe  —  Aotlon  fop  damagos  —  Remote  oonaeauenoee  of 
negllffenee— Aooldent  due  to  neglUrent  poatoratlon  of  higriiway 
In  oonjunotlon  with  obstpuotlon  of  highway  hy  atpangep— Non- 


Tht  metropolitan  vestry  of  S.,  the  predecessors  of  the  appellant 
council^  being  both  highway  authority  and  sewer  authority^  laid  a 
sewer  in  a  highway  and  negligently  filled  in  the  trench  in  such  a  way 
that,  though  made  temporarily  fit  Jor  traffic,  the  part  of  the  highway 
where  the  trench  had  been  dug  became  dangerous  in  a  few  days.  A 
cab  driver,  driving  along  the  side  of  the  road  which  had  thus  become 
dangerous,  which  was  his  near  side,  crossed  to  his  off  side  in  order  to 
avoid  the  danger,  and  drove  against  a  heap  of  soil  which  hcui  been 
placed  on  the  latter  side  of  the  highway^  without  the  knowledge  or 
consent  of  the  vestry,  but  of  the  existence  of  which  they  were,  by  their 
officers,  aware,  and  the  cab  0%'erturned  causing  injury  to  the  respon- 
dent who  was  being  driven  in  the  cab. 

Held,  that  the  appellants  were  licUflefor  the  injury. 
Judgment  of  the  Court  of  Appeal  i  L.  G.  R.  81,  affirmed, 

N,B, — In  the  following  report  the  expression  the  defendants  is  used  as 
including  both  the  appellant  council  and  their  predecessors  the  Shoreditch 
Vestry, 

Appeal  by  the  Shoreditch  Borough  Council  from  an  order  of  the 
Court  of  Appeal  ordering  judgment  to  be  entered  for  the  plaintiflF  Bull 
in  an  action  tried  before  Phillimore  J.  with  a  jun^  in  which  the  jury 
gave  a  verdict  for  the  plaintiff,  but  Phillimore  J.  entered  judgment 
for  the  defendant  council. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
caused  to  the  plaintiflF  by  the  overturning  of  a  cab,  in  which  he  was 
driving  home  between  10  and  11  p.m.,  on  April  4,  1900,  on  a  heap 
of  soil  lying  on  the  right  or  off  side  of  a  highway  in  the  defendants' 
borough  known  as  Buttesland  Street. 

The  defendants,  who  were  the  sewer  authority  as  well  as  the  highway 
authority,  were  at  and  before  the  time  of  the  accident  engaged  in 
laying  down  a  new  sewer  in  Buttesland  Street  For  the  purpose  of 
laying  the  sewer  it  was  necessary  to  dig  a  trench  3  feet  wide 
down  the  centre  of  Buttesland  Street.  The  width  of  Buttesland  Street 
was  24  feet  from  kerb  to  kerb,  so  that  there  was  a  space  of  10  feet 
6  inches  on  either  side  of  the  trench  remaining  entirely  undisturbed. 
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Leading  from  fiuttesland  Street  and  running  at  right  angles  to  it 

was  Great  Chart  Street.  ShoreditQii 

On  the  date  of  the  accident  the  condition  of  things  in  Buttesland  Bor^Oonaca 
Street  was  this : — To  the  north  of  Great  Chart  Street  (or  to  the  left 
hand  of  a  person  coming  down  Great  Chart  Street  into  Buttesland 
Street)  the  street  was  closed,  as  the  work  of  laying  the  sewer  was  in 
prc^press.  To  the  south  of  Great  Chart  Street  (or  to  the  right  hand 
of  aj)erson  coming  down  into  Buttesland  Street)  the  street  was  open, 
as  the  work  of  laying  the  sewer  was  finished,  the  trench  having  been 
filled  in  about  14  days  prior  to  the  accident,  and  the  road  having 
been  opened  to  the  public  about  six  days  before  the  accident.  On 
the  night  of  the  accident  there  was  in  Buttesland  Street  on  the  west 
side  (or  off  side  of  a  person  driving  down  Buttesland  Street  from 
Great  Chart  Street)  and  close  to  the  keri>  and  about  50  yards  from 
Great  Chart  Street,  a  heap  of  rubbish  which  had  been  improperly 
shot  there  by  a  carman  who  was  not  in  the  employ  of  the  defendants 
and  over  whom  they  had  no  control,  and  who  had  shot  the  rubbish 
in  the  street  without  any  permission  from  them. 

On  the  night  of  the  accident  the  respondent  was  being  driven  home 
in  a  hansom  cab.  The  driver  came  down  Great  Chart  Street 
and,  finding  that  portion  of  Buttesland  Street  which  was  to  his  left 
hand  closed,  turned  to  the  right,  intending  to  proceed  down  that 
poition  of  Buttesland  Street  which  was  open.  In  order  to  do  so  he 
crossed  the  site  of  the  trench  which  had  been  filled  in,  and  so  got  on 
to  his  near  side  of  Buttesland  Street.  Thinking  that  possibly  the 
off  side  of  Buttesland  Street  might  be  better  than  the  portion  he  was 
on,  he  recrossed  the  site  of  the  trench  and  so  got  on  to  his  off  side 
in  Buttesland  Street,  and  shortly  afterwards  he  drove  over  the  heap 
of  rubbish,  which  upset  the  cab  and  caused  the  injuries  to  the  respon- 
dent, in  respect  of  which  this  action  was  brought. 

The  action  was  heard  before  Darling  J.  and  a  common  jury  on 
August  I,  1 90 1.  At  the  end  of  the  plaintiff's  evidence  the  learned 
judge  held  that  there  was  no  evidence  of  misfeasance  to  go  to  the 
jury,  and  entered  judgment  for  the  appellants.  The  resj)ondent 
appealed,  and  on  December  14,  1901,  the  Court  of  Appeal  ordered 
a  new  trial.  The  new  trial  took  place  on  April  16,  17,  and  18,  1902, 
before  Phillimore  J.  and  a  common  jur}'.  At  the  conclusion  of  the 
plaintiffs  case,  the  judge  was  asked  to  non-suit,  and  stated  that  he 
should  have  done  so  had  it  not  been  for  the  decision  of  the  Court  of 
Appeal  reversing  the  judgment  of  Darling  J.,  but  that  in  view  of  that 
decision  he  should  leave  certain  questions  to  the  jury  and  take  their 
answers. 
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^^^^  The  following  questions  were  put  to  the  jury,  who  returned  the 

Shoreditch  following  answers: — 

^^'^ Council  (,.)  "Was  the  left  half  of  the  road  down  Buttealand  Street 

from  Great  Chart  Street  to  Pitfield  Street  dangerous  to  traffic"? 
Answer. — '*  Yes ;  sufficient  to  warrant  the  driver  to  cross  from  the 
near  to  the  off  side." 

(2.)  "  If  so,  was  it  the  part  which  had  been  excavated,  or  the 
part  to  the  left  of  what  had  been  excavated  "  ?  Answer. — "  Both, 
chiefly  the  trench." 

(3.)  "  Was  the  work  properly  finished  by  the  defendants  after 
it  was  completed  "  ?  Answer. — "  Yes,  properly  finished  at  the 
time,  but  the  rain  spoilt  it." 

(4.)  "  Did  the  cabman  go  to  the  off  side  owing  to  tiie  work 
not  being  properly  finished  "  ?     Answer. — "  Yes." 
The  Foreman  of  the  jury  added :  "  We  do  not  intend  to  say  that  he 
went  over  to  the  off  side  because  the  road  was  not  properly  finished, 
but  that  he  went  to  the  off  side  on  account  of  the  state  of  the  road." 
(5.)  "  Was  the  heap  put  there  by  the  direction  <rf  the  vestry 
or  its  servants  "  ?    Answer. — "  No." 

(6.)  "  Was  the  heap  put  there  by  the  permission  of  the  vestry 
or  its  servants"?     Answer. — "No." 
The  jury  added,  as  a  rider  to  their  answer  to  question  (3)  that  the 
road  was  properly  finished,  but  had  become  dangerous  in  the  six  or 
seven  days  since  it  was  open  to  traffic. 

Phillimore  J.  held  that  the  whole  case  turned  on  the  answer  to 
question  (5),  and  after  argument  entered  judgment  for  the  d^endants, 
with  costs. 

From  this  judgment  the  plaintiff  appealed,  and  the  Court  of  Appeal 
(Romer  L.J.  dubitante)  allowed  the  appeal,  and  ordered  judgment  to 
be  entered  for  the  plaintiff.  The  decision  of  the  Court  of  Appeal  is 
reported  i  L.  G.  R.  81. 

From  that  judgment  the  defendants  appealed  to  their  Lordships' 
House. 

/.  Eldon  Bankes,  K.C,^  and  R.  V,  Bankes  for  the  appellants.  The 
defendants  are  not  liable.  In  the  first  place,  the  plaintiff  cannot 
succeed  on  the  ground  that  the  defendants  did  not  guard  or  remove 
the  heap  of  rubbish  which  had  been  placed  on  the  highway  by  the 
tortious  act  of  a  third  party.  The  defendants  were  under  no  duty 
towards  the  plaintiff  to  guard  or  remove  that  heap ;  or  at  highest  their 
failure  so  to  do  was  non-feasance  only,  for  which  they  are  not  liable: 
Secondly,  the  plaintiff  cannot  rely  on  the  state  of  the  near  side  of 
the  road  over  the  sewer  trench.     If  that  side  of  the  road  was  in  a 
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foundrous  condition  on  the  night  of  the  accident  that  was  due  to  non- 

feasance  of  the  defendants  in  their  capacity  of  highway  authority,  for  Shoreditoh 
which  the  defendants  are  not  liable  in  an  action  :  Thompson  v.  Brighton  ^^^  ^^^ 
Corporation^  1894,  i  Q.  B.  332 ;  63  L.  J.  Q.  B.  i8i,  overruling  Kent  ^' 
V.  Worthing  Local  Board  (1882)  10  Q.  B.  D.  118;  52  L.  J.  Q.  B.  77; 
Cowley  V.  Newmarket  Local  Board,  1892,  A.  C.  345  ;  62  L.  J.  Q.  B.  65  ; 
Moore  v.  Lambeth  Waterworks  (1886)  17  Q.  B.  D.  462;  55  L.  J. 
Q.  B.  304.  Then,  if  it  is  said  that  there  was  misfeasance  on  the  defen- 
dants' part  in  throwing  open  the  road  before  it  was  fit  for  traffic,  the 
accident  is  too  remote  a  consequence,  if  a  consequence  at  all,  of  the 
bleach  of  duty  to  give  a  cause  of  action  :  Sharp  v.  Powell  (1872)  L.  R.  7 
C.  P.  253;  41  L.  J.  C.  P.  95 ;  Greenland  v.  Chaplin  (1850)  5  Ex.  243 ; 
19  L.  J.  Ex.  293.  A  wrong-doer  is  only  liable  for  such  consequences  of 
his  wrong-doing  as  he  could  reasonably  anticipate :  Clark  v.  Chambers 
0^78)  3  Q.  B.  D.  327;  47  L.  J.  Q.  B.  427;  Sneesby  v.  Lancashire 
and  YorksJnre  Railway  (1875)  i  Q.  B.  D.  42;  45  L.  J.  Q.  B.  i. 
Further,  the  findings  of  the  jury  really  negative  the  idea  that  there 
was  any  breach  of  duty  at  all  by  the  defendants  in  filling  up  the  trench. 
The  true  meaning  of  the  findings  is  that  which  Romer  L.J.  pointed 
out  in  the  Court  of  Appeal,  namely,  not  that  the  road  was  dangerous, 
not  that  there  had  been  misfeasance  by  the  defendants  in  respect  of 
the  sewer  or  the  state  in  which  the  road  had  been  left  after  the  com- 
pletion of  the  sewering,  but  that  it  had  since  got  into  such  a  state 
owing  to  rain  and  heav)-  traffic  that  the  driver  was  justified  in  crossing 
to  the  other  side.  The  findings  of  the  jury,  who  were,  of  course, 
anxious  to  fijid  for  the  plaintiff  if  they  possibly  could,  were  directed 
to  negativing  contributorv*  negligence  on  the  part  of  the  driver  and 
to  nothing  more.  The  driver  in  short  was  justified  in  crossing  the 
road  to  avoid  inconvenience.  But  a  person  nmning  into  danger  in 
order  to  escape  mere  inconvenience  cannot  complain;  Adams  v. 
Lancashire  and  Yorkshire  Railway  (1869)  L.  R.  4  C.  P.  739;  38  L.  J. 
C.  P.  277. 

Montague  Lush,  K.C.,  and  Lewis  Thomas  for  the  plaintiff  were  not 
heard 

The  Earl  of  Halsbury  L.C.  My  Lords,  in  this  case  I  should 
grieve  very  much  if  any  facts  were  so  left  uncertain  as  that  it  would 
be  necessary  to  send  tlie  case  for  a  new  trial  for  a  third  time,  the 
whc4e  matter  in  dispute  being  to  the  extent  of  jQso,  and  the  expenses, 
I  should  think,  already  incurred  in  the  two  trials  before  coming  to 
this  House,  amounting  to  a  very  considerable  sum  indeed,  thrown 
upon  the  ratepayers.  But  I  do  not  think  that  that  is  necessary, 
because  I  think  there  is  enough  in  the  findings  of  the  jury  here  to 
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^^^^^        render  it  proper  to  affinn  the  judgment  which  has  been  given  by  the 

Shonditeh         majority  of  the  Court  of  Appeal. 

Borragi  OormcQ  My  Lords,  I  am  desirous  of  not  going  beyond  the  facts  and  findings 
in  this  case  for  more  reasons  than  one,  and  among  them,  con- 
spicuously, is  the  reason  that  I  think  some  propositions  in  respect  to 
the  non-liability  of  the  surveyor,  or  the  local  authority  now  repie- 
senting  the  surveyor  of  highways,  may  be  pressed  too  far.  At  the 
same  time,  I  wish  to  express  no  difference  of  view  from  that  which  has 
been  expressed  before  in  this  House.  When  the  question  arises  in 
a  direct  form  it  may  be  worth  while  to  consider  whether  or  not  that 
which  has  been  described  as  an  act  of  non-feasance  may  not  be  con- 
sidered misfeasance  in  several  of  the  cases  in  which  that  proposition 
has  been  applied,  I  think  a  little  too  widely ;  but  it  is  enough  for  the 
present  case  to  say  that  according  to  the  authcwity  of  any  of  them 
there  is  enough  here  to  show  that  the  act  which  was  being  done  was 
an  alteration  of  the  normal  condition  of  the  road,  and  if  there  was 
anything  wrong  either  in  the  mode  of  carrying  out  the  work  or  in  the 
period  of  time  which  was  allowed  to  elapse  between  the  opening  of 
the  road  and  its  becoming  firm,  or  if  in  any  other  way  the  thing  that 
was  being  dwie  was  negligently  done,  or  if  there  was  evidence  for 
the  jury  that  it  was  negligently  done  within  any  of  the  decisions  which 
have  been  cited  to  us,  it  was  an  act  of  misfeasance  for  which  the  local 
or  road  authority  under  whose  authority  the  thing  was  done  was 
responsible. 

My  Lords,  T  deprecate  very  much  the  sort  of  notion  that  you  can 
begin  a  kind  of  operation  which  interferes  with  the  ordinary  and 
normal  condition  of  the  roads,  and  then  by  reason  of  having  different 
duties  cast  upon  you  you  can  treat  that  as  a  separate  operation,  so 
that  at  one  point  of  time  you  may  be  responsible  in  one  capacity  or 
not  responsible  in  one  capacit\'  and  at  another  you  are,  and  you  may 
hand  over  the  completion  of  the  operation  to  an  authority  which  is 
not  responsible  at  all.  My  Lords,  that  would  be  a  sort  of  meta- 
physical inquiry  which  I  am  loth  to  enter  into.  The  person  who  alone 
could  interfere  with  the  structure  of  the  road  as  it  stood  happens  to 
be  the  person  who  is  also  responsible  for  the  continuance  of  the  road 
in  a  condition  in  which  it  shall  not  be  permitted  to  be  dangerous  to 
the  public;  and  in  this  case  I  absolutely  decline  to  inquire  at  what 
particular  point  of  time  the  liability  as  sewer  authority  and  the  liability 
as  highway  authority  is  supposed  to  arise.  It  is  enough  for  me  to  say 
that  the  person  sued  was  the  person  who  interfered  in  the  first  instance 
with  the  ordinary  structure  and  normal  condition  of  the  road,  and 
that  was  an  act — not  an  omission  to  do  an  act,  but  an  act — ^and  until 
the  road  was  restored  in  its  entirety  to  the  proper  and  normal  con- 
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dition  so  that  it  could  be  properly  and  without  undue  risk  traversed 

by  the  public  at  large,  it  seems  to  me  it  would  be  idle  to  say  that  Shoraditeh 

you  could  put  your  finger  upon  any  particular  point  of  time  and  say  ^^*W?^  Oouicil 

the  liability  of  the  sewer  authority  began  now  and  ended  now,  and 

then  it  was  handed  over  to  an  authority  which  is  not  responsible  for 

non-feasance  and  ^f  that  authority  did  nothing  nobody  is  responsible 

at  all.     My  Lords,  that  is  a  process  of  reasoning  which  I  for  one  will 

not  assent  to.     The  moment  the  structure  of  the  road  is  interfered 

with,  and  it  becomes  within  the  ambit  of  the  operation  commenced 

by  the  person  who  is  entitled  to  interfere  with  the  structure  of  the 

road,  then  until  that  road  is  restored  into  the  condition  in  which  it 

was  before  that  alteration  of  its  structure  began,  it  seems  to  me  the 

person  who  interfered  with  it  is  responsible  for  a  misfeasance. 

My  Lords,  I  do  not  deny  that  there  is  considerable  difficulty  in 
following  the  findings  of  the  jury.  For  aught  I  know  to  the  contrary, 
the  learned  counsel  who  has  last  addressed  us  with  very  great  ability 
may  be  right  in  the  conjecture  which  he  has  formed  as  to  the  influ- 
ences which  guided  the  jury  in  coming  to  their  findings.  I  have 
nothing  to  do  with  that  provided  the  findings  stand  (and  there  is  no 
application  here  and  no  desire  I  should  think  on  either  side  for  a  new 
trial),  and  provided  the  two  learned  judges  in  the  Court  of  Appeal  are 
right  in  construing  the  findings  as  they  have — and  I  certainly  do  not 
fed  my.self  able  to  differ  from  them  about  that — although  I  think  a 
different  view  might  be  entertained,  I  certainly  do  not  feel  myself 
able  to  differ  with  the  interpretaticm  of  those  findings.  Under  those 
circumstances  it  becomes  an  ordinary  case  of  the  interference  with  the 
road,  the  ncm-retum  of  it  into  its  normal  condition  and  an  accident 
happening  in  the  course  of  events,  which  but  for  that  alteration  in 
the  normal  condition  o(  the  road  would  not  have  happened.  That 
seems  to  me,  therefore,  to  be  a  sufficient  chain  of  events  to  show  that 
the  person  who  interfered  with  the  normal  condition  of  the  road  is 
responsible  for  it  until  its  return  to  a  safe  condition.  It  was  not 
returned  to  the  normal  condition  when  the  accident  occurred,  and 
therefore  I  think  the  plaintiff  is  entitled  to  maintain  his  verdict 

Under  those  circumstances  I  move  your  Lordships  that  this  appeal 
be  dismissed,  with  costs. 

Lord  Magna  ghten.  My  Lords,  I  am  of  the  same  opinion.  Not- 
withstanding the  able  argument  we  have  heard  this  morning,  I  think 
what  was  done  must  be  regarded  as  one  operation  and  by  one  body. 
So  regarding  it  I  think  there  was  more  than  non-feasance,  there  was 
misfeasance.     I  agree  that  the  judgment  ought  to  be  affirmed. 

Lord  Lindley.  My  Lords,  I  am  of  the  same  opinion.  I  have  no 
doubt  myself  if  you  look  at  it  broadly  and  without  those  subtle  dis- 
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^^^^^        tinctions  which  have  been  addressed  to  us,  that  this  is  a  case  of  mis- 
Shorediich  feasance  and  not  of  non-feasance.     There  were  three  breaches  of  dut}-, 

^"SS^  ^™*^  ^^  ^^  ^  ^  ^^^  make  out,  or  at  all  events  there  were  three  acts  done- 
not  merely  omissions.  There  was  breaking  up  the  road  and  putting 
it  into  such  a  state  that  it  was  not  fit  for  traffic ;  there  was  restoring 
the  road  and  not  restoring  it  so  as  to  be  fit  for  traffic ;  and  there  was 
leaving  the  cart-load  of  rubbish  there  which  it  was  the  duty  of  scwneone 
on  the  part  of  the  defendants  to  clear  away  (I  do  not  say  an  actionable 
duty),  and  that  was  not  done.  Three  wrongs  do  not  make  one  right 
It  is  more  than  omission.  It  is  not  as  if  they  left  the  road  alone; 
they  did  nothing  of  the  sort.  They  first  began  by  putting  it  out  of  a 
proper  state  of  repair,  and  they  never  put  it  back  into  a  proper  state 
of  repair. 

Appeal  dismissed. 
Solicitor  for  the  defendants  ^1^.  Mansfield  Robinson,    LL.D.,  Town 
Clerk. 

Solicitor  for  the  plaintiff— Q^n^zm  Gordon. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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KIRKDALE  BURIAL  BOARD  v.  LIVERPOOL  CORPORATION.  jr^^.  24,  25  ; 

Uplian  dlstplot  "—County  bopou«rh— Adoptive  Aots— Tpansfep      ^^^ar.  26. 
of  poweps  -  Local  Oovei-nment  Act.  1894  (66  &  67  Vict,  c  78), 
as.  21,  35,  62. 

^  county  borough  is  an  "  urban  district "  within  the  meaning  of 
section  62  0/  the  Local  Government  Act,  1894,  and  the  borough 
council  are  accotdingly  entitled  to  exercise  thep07vers  conferred  by  that 
section  upon  the  council  of  an  urban  district  of  transferring  to  them- 
selves the  functions  of  authorities  under  the  adoptive  Acts, 

So  held  :  first,  on  the  ground  that  the  provisions  of  section  21  of 
the  Act,  that  the  districts  of  urban  sanitary  authorities  shall  be 
called  urban  district  councils  and  their  districts  urban  districts, 
operate  as  a  definition  of  urban  district^  which,  except  for  the  purposes 
of  Part  IL  of  the  Act  (sections  20-35),  ^^l^^ds  to  county  boroughs, 
notwithstanding  that  by  section  35  that  Part  of  the  Act  is  not  to 
apply  to  a  county  borough  save  as  specially  provided ;  and,  secondly, 
if  section  21  ought  not  to  be  read  as  having  this  effect^  then,  on  the 
ground  that  the  expression  "  urban  district "  in  sections  of  the  Act  not 
comprised  in  Part  II.  extends  to  county  boroughs  by  virtue  of  the 
provisions  in  section  75  (i),  under  which  expressions  in  the  Act  have 
in  general  the  same  meaning  as  in  the  Local  Government  Act,  1888, 
where  the  expression  urban  district  is  used  to  include  the  districts  of 
all  urban  authorities, 

Tras  was  an  action  raising  the  question  whether  a  county  borough 
is  an  "  urban  district  "  within  the  meaning  of  section  62  of  the  Local 
Government  Act,  1894. 

The  plaintiffs  were  the  burial  board  for  the  township  of  Kirkdale, 
and  were  duly  constituted  under  the  Burial  Acts,  1852  to  1900,  and 
had  provided  a  burial  ground  for  the  township  of  Kirkdale  under  the 
said  Acts. 

The  township  of  Kirkdale  was  situate  within  the  borough  of  Liver- 
pool, which  was  made  a  county  borough  by  section  31  of  the  Local 
Government  Act,  1888.  The  borough  contained  various  parishes  or 
townships,  some  of  which  had,  and  others  had  not,  appointed  burial 
boards  and  provided  burial  grounds. 

The  defendant  corporation,  acting  by  the  city  council,  were  pro- 
posing and  intended  in  exercise  of  the  powers  conferred  upon  the 
councils  of  urban  districts  by  section  62  of  the  Local  Government  Act, 
1894,  to  pass  a  resolution  transferring  to  themselves,  as  from  a  specified 
date,  the  powers,  duties,  property,  debts,  and  liabilities  of  the  plaintiff 
burial  board. 
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Kirkdala  Burial 
Board  z^. 
LiTerpool 
Oorporaiion. 


The  plaintiffs  denied  the  right  of  the  defendants  to  exercise  the 
powers  in  question,  on  the  ground  that  a  county  borough  was  not  an 
"  urban  district,"  and  that  the  plaintiffs  were  not  entitled  to  the  benefit 
of  the  section,  and  accordingly  commenced  this  action  claiming  a 
declaration  that  the  area  of  the  county  borough  of  Liverpool  was  not 
an  "  urban  district "  within  the  meaning  of  the  Local  Government  Act, 
1894,  or  otherwise,  and  that  any  resolution  that  the  powers>  duties, 
property,  debts,  and  liabilities  of  the  plaintiffs  should  be  transfeired 
to  the  defendants,  acting  by  the  city  council,  as  from  a  date  to  be 
specified  in  such  resolution  or  otherwise,  or  any  resolution  to  that  or 
a  similar  effect  (if  passed)  would  be  ultra  vires  and  void;  and  an 
injunction  restraining  the  defendants  from  passing  or  acting  upon  any 
such  resolution. 

The  following  provisions  of  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  are  material : — 

Part  IL 
«  «  *  «  «  « 

Section  21.  As  from  the  appointed  day, — 

(i)  Urban  sanitary  authorities  shall  be  called  urban  district  councils,  and  thdr 
districts  shall  be  called  urban  districts ;  but  nothing  in  this  section  shall  alter  the 
style  or  title  of  the  corporation  or  council  of  a  borough. 

«  «  *  «  «  « 

(3)  In  this  and  every  other  Act  of  Parliament,  unless  the  context  otherwise 
requires,  the  expression  *' district  council"  shall  include  the  council  of  every  urban 
district,  whether  a  borough  or  not,  and  of  every  rural  district,  and  the  expressioo 
**  county  district "  shall  include  every  urban  and  rural  district  whether  a  borDOgfa 
or  not. 

Section  35.  Save  as  specially  provided  by  this  Act,  this  Part  of  this  Act  shall  not 
apply  to  the  administrative  county  of  London  or  to  a  county  borough. 

Part  IV. 

Section  62  (i).  Where  there  is  in  any  urban  district,  or  part  of  an  urban  district, 
any  authority  constituted  under  any  of  the  adoptive  Acts,  the  council  of  that  district 
may  resolve  that  the  powers,  duties,  property,  debts,  and  liabilities  of  that  authority 
shall  be  transferred  to  the  council  as  from  the  date  specified  in  the  resolution,  and 
upon  that  date  the  same  shall  be  transferred  accordingly,  and  the  authority  shall 
cease  to  exist,  and  the  council  shall  be  the  successors  of  that  authority. 

(2)  After  the  appointed  day  any  of  the  adoptive  Acts  shall  not  be  adopted  for  any 
part  of  an  urban  district  without  the  approval  of  the  council  of  that  district. 

Section  75  (i).  The  definition  of  "  parish"  in  section  one  hundred  of  the  Local 
Ciovernment  Act,  1888,  shall  not  apply  to  this  Act,  but,  save  as  aforesaid,  expressioni 
used  in  this  Act  shall,  unless  the  context  otherwise  requires,  have  the  same  meaning 
as  in  the  said  Act  .... 
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Eve,  K,C»,  Danckwerts,  K,C.,  and  R.  B.  Lawrence  for  the  plaintiffs. 
A  county  borough  is  not  an  ''  urban  district,"  and  the  defendants  have  KizkdAle  Burial 
therefore  no  right  to  exercise  the  powers  conferred  by  secticwi  62  of  ^oard  v. 
the  Local  Government  Act,  1894.  "  Urban  district "  is  defined  in  OorMiStioD. 
section  21,  and  no  doubt  the  definition,  if  it  stood  alone,  would  include 
a  county  borough,  since  the  corporations  of  county  boroughs  are  urban 
sanitary  authorities,  but  that  section  is  contained  in  Part  II.  of  the 
Act,  and  by  section  35,  which  is  also  in  Part  II.,  it  is  provided  that 
''save  as  specially  provided  by  this  Act,  this  part  of  this  Act  shall 
not  apply  to  the  administrative  coimty  of  London  or  to  a  county 
borough."  That  prevents  the  definition  in  section  21  from  applying 
to  a  county  borough,  so  that  in  effect  section  21  defines  "urban 
district "  as  meaning  an  area  other  than  a  county  borough  under  the 
jurisdiction  oi  an  urban  authority.  There  are  clear  indications  in  the 
Act  itself  that  a  county  borough  is  not  an  urban  district,  for  section  32 
says  that  the  provisions  respecting  the  transfer  to  a  district  council 
of  justices'  powers  shall  apply  to  a  county  borough  "  as  if  it  were  an 
urban  district " ;  and,  again,  by  section  75  (2)  the  expression  "  parochial 
elector,"  when  used  with  reference  to  a  parish  "  in  an  urban  district, 
or  in  the  county  of  London  or  any  county  borough,"  means  any  person 
who  would  be  a  parochial  elector  of  the  parish  if  it  were  a  rural  parish. 
In  both  these  instances,  if  urban  district  had  included  a  county 
borough,  it  would  have  been  unnecessary  to  specify  the  latter  expressly. 
The  whole  power  under  section  62  hinges  on  the  fact  that  there  must 
be  an  urban  district,  and  we  submit  that  on  the  true  construction  of 
the  Act  the  defendant  corporation  cannot  exercise  the  powers  of  that 
section. 

Vernon  Smith,  K,C.,  Glen,  K,C.,  and  /.  Rutherford  for  the  Liver- 
pool Corporation.  It  is  a  forced  construction  to  say  that  section  35 
has  the  effect  of  making  section  21  define  "urban  district"  so  as  to 
exclude  a  county  borough.  The  object  of  section  35  was  to  prevent 
the  provisions  in  Part  II.  from  applying  to  coimt>'  boroughs  unless  the 
contrary  was  specified.  Section  21  (i)  was  not  intended  as  a  definiticm 
of  "  uiban  district,"  but  as  a  clause  altering  the  st}'le  of  non-municipal 
urban  authorities,  and  subsection  (3)  of  the  section  was  merely  inserted 
lest  it  should  be  thought  that  the  provision  in  subsection  (i)  saving 
the  style  and  title  of  the  corporations  and  councils  of  boroughs  pre- 
vented the  expression  "  urban  district "  in  a  generic  sense  from  apply- 
ing to  a  borough.  The  expression  "  urban  district "  had  a  well-known 
meaning  long  before  the  Act  of  1894.  It  is  used  throughout  the 
Public  Health  Act,  1875,  to  ro^sin  an  urban  sanitary  district  as  defined 
by  that  Act,  and  county  boroughs  are  beyond  question  urban  sanitary 
districts  under  that  Act.     It  would  require  something  much  stronger 
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and  more  express  than  the  provisions  of  sections  21  and  35  of  the 
Kirkdale  Burial  Act  of  1894  to  change  the  meaning  of  a  well  understood  expression. 
1^1^^  By  section  75  (i)  of  the  Act  oi  1894,  moreover,  expressions  in  that 

Oorporation.  Act,  unless  the  context  otherwise  requires,  have  the  same  meaning  as 
in  the  Local  Government  Act,  1888,  and  although  "urban  district" 
is  not  defined  in  the  Act  of  1888,  it  is  used  in  section  57  (i,  c),  and, 
in  view  of  the  definitions  of  "  county  district "  and  "  district  council " 
in  section  100  of  that  Act,  clearly  as  meaning  urban  district  within 
the  meaning  of  the  Public  Healtii  Act,  1875.  That  the  exjwession 
"  urban  district "  in  section  53  (2)  of  the  Act  of  1894  was  intended  to 
include  a  county  borough  is  shown  by  the  Local  Government  (Joint 
Committees)  Act,  1897,  which  is  drawn  on  the  assumption  that  the 
expression  has  that  meaning.  Again,  in  section  54  of  the  Act  of  1894 
it  is  clear  that  the  expression  "  borough  or  other  urban  district "  must 
be  intended  to  include  county  boroughs.  The  reason  why  a  county 
borough  is  expressly  referred  to  in  the  definition  of  "  parochial  elector  " 
in  section  75  is  that  there  are  references  to  parochial  electors  in  sections 
in  Part  11.  which  are  expressly  extended  to  county  boroughs,  e.g., 
section  30.  And  in  view  of  section  35  it  was  necessary  to  make  some 
express  provision  as  to  the  meaning  of  parochial  elector  for  the  pur- 
poses of  those  sections  as  so  extended.  The  insertion  of  the  words 
"  as  if  it  were  an  urban  district "  with  reference  to  a  county  borough 
in  section  32  is  similarly  explicable  with  reference  to  section  35.  It 
cannot  possibly  have  been  intended  to  confer  the  powers  of  section  62 
on  all  small  urban  authorities  and  not  on  the  far  more  important 
authorities  in  county  boroughs. 

Danckwerts,  K.C.,  in  reply.  Rex  v.  ConnaKs  Quay  Overseers,  i^^t 
2  K.  B.  174 ;  70  L.  J.  K.  B.  651,  shows  that  the  sole  effect  of  section  62 
of  the  Act  of  1894  is  to  substitute  one  body  for  another.  It  is 
no  slur  on  county  boroughs  that  in  such  a  trivial  matter  they  should 
not  have  had  this  power  given  to  them. 

Cur.  adv.  vult. 

March  26.  Swinfen  Eady  J.  The  question  to  be  determined  in 
this  action  is  whether  the  area  of  the  comity  borough  of  Liverpool 
is  an  "  urban  district "  within  the  meaning  of  section  62  of  the  Local 
Government  Act,  1894.  If  the  answer  to  this  question  should  be  in 
the  affirmative,  it  is  not  disputed  that  the  defendants,  acting  by  the 
city  council,  are  entitled  to  resolve  that  the  powers,  duties,  property, 
debts,  and  liabilities  of  the  plaintififs,  the  burial  board  for  the  township 
of  Kirkdale,  shall  be  transferred  to  the  defendants,  acting  by  the  city 
council,  as  from  a  date  to  be  specified  in  such  resolution,  and  that 
thereby  upon  the  said  date  the  said  powers,  duties,  property,  debts, 
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and  liabilities  will  be  transferred  accordingly,  and  that  the  plaintiff 
burial  board  will  cease  to  exist,  and  the  defendants  will  be  successors  Kirkdale  Bori&l 
of  the  plaintiffs.  The  definition  of  "  urban  district  "  contained  in  the  ^^  ^'• 
Act  of  1894  is  in  section  21.  It  is  the  district  of  an  "  urban  sanitary  OorponSioiu 
authority."  The  defendants  are  an  urban  sanitary  authority,  and, 
therefore,  if  this  section  were  applicable,  their  district  would  be  an 
"urban  district".;  but  section  21  is  contained  in  Part  II.  of  the  Act, 
and  by  section  35  it  is  enacted  that,  save  as  specially  provided  by  that 
Act,  that  part  of  that  Act  shall  not  apply  to  a  county  borough.  It  is 
contended  that  the  effect  of  section  35  is  to  exclude  a  county  borough 
from  the  definition  of  "  urban  district "  contained  in  section  2 1 ,  except 
where  specially  otherwise  provided  by  some  other  section  of  the  Act, 
but  I  only  read  section  35  as  meaning  that  an  "  urban  district,"  where 
mentioned  in  Part  II.  of  the  Act,  does  not  include  a  county  borough 
except  where  expressly  so  provided.  There  is  no  provision  that  other 
parts  of  the  Act  shall  not  apply  to  a  county  borough,  save  as  specially 
provided,  and  section  21  cannot,  in  my  opinion,  be  read  as  if  it  was 
a  definition  of  "  urban  district "  excluding  county  boroughs.  If 
section  21  is  to  be  treated  as  defining  "urban  district"  for  all  the 
purposes  of  the  Act,  including  section  62  (i),  then  county  boroughs 
are  within  the  definition.  If  section  21  is  excluded  by  section  35, 
and  is  not  applicable  to  section  62  (i)  in  Part  IV.,  then  section  75  (i) 
meets  the  case,  which  provides  that  expressions  used  in  the  Act  of 
1894  shall,  unless  the  context  otherwise  requires,  have  the  same  mean- 
ing as  in  the  Local  Government  Act,  1888.  The  expression  "urban 
district"  occurs  in  section  57  (i,  c)  of  that  Act,  and  having  regard  to 
section  100— interpretation  of  "  district  council "  {b) — the  expression 
there  means  the  district  of  an  urban  sanitary  authority  within  the 
meaning  of  the  Public  Health  Act,  1875.  By  sections  5  and  6  of  that 
Act,  England  (except  the  Metropolis)  is  divided  into  urban  and  rural 
sanitary  districts,  and  urban  districts  and  urban  authorities  are 
described,  and  the  county  borough  of  Liverpool  is  an  urban  district. 
Under  these  circumstances,  I  am  of  opinion  that  the  county  borough 
of  Liverpool  is  an  urban  district  within  the  meaning  of  section  62  (i) 
of  the  Local  Government  Act,  1894.  Moreover,  a  contrary  decision 
would  lead  to  this  result — ^which  would  certainly  be  a  curious  one — 
that  in  every  urban  district,  other  than  a  county  borough,  the  adoptive 
Acts  cannot  be  adopted  for  any  part  of  an  urban  district  without  the 
approval  of  the  council  of  that  district ;  but  in  county  boroughs,  which 
are  probably  more  populous  and  important,  there  is  nothing  to  prevent 
the  various  portions  of  the  borough,  after  the  appointed  day,  adopting 
adoptive  Acts  without  any  consent  or  approval  whatever  of  the  council 
of  the  borough.     The  expression  "  urban  district "  is  also  used  in 
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^^O^  section  54  in  Part  IV.  of  the  Act  of  1894,  and,  in  my  opinion,  the 
Kirkdile  Burial  expression  is  used  there  as  including  a  county  borough.  Thus,  sec- 
Bowl  i'.  tion  54  (i)  provides:  "Where  ...  the  area  of  an  urban  district  is 
Q«^||[j0Q  extended,"  &c. ;  section  54  (2)  :  "  The  provision  aforesaid  shall  be 
made  .  .  .  (c)  where  the  area  of  an  urban  district  is  extended,  by  an 
Order  of  the  Local  Government  Board  under  section  54  ...  of  the 
Local  Government  Act,  1888."  Now  the  LocaJ  Government  Act,  1888, 
s.  54  (i),  provides  {inter  alia)  for  the  alteration  of  the  boundary  of 
any  county  borough  by  the  Local  Government  Board,  and,  in  my 
opinion,  the  provisiwi  made  by  section  54  of  the  Act  of  1894  in  the 
case  of  an  extension  or  diminution  of  the  area  of  an  urban  district 
applies  where  the  area  of  a  county  borough  is  altered  under  section  54 
of  the  Act  of  1888.  The  plaintiffs  placed  considerable  reliance  on 
the  definition  of  "  parochial  elector  "  in  section  75  (2)  of  the  Act  of 
1894,  "...  the  expression  '  parochial  elector'  when  used  with  refer- 
ence to  a  parish  in  an  urban  district,  or  in  the  county  of  London  or 
any  county  borough,  means,"  &c.,  and  it  was  contended  that  "  urban 
district"  could  not  include  a  county  borough,  as,  if  it  did,  it  would 
not  have  been  necessary  to  add  the  words  "  or  any  county  borough  " ; 
but  the  answer  to  this  argument  is  that  in  this  particular  instance  the 
context  shows  that  it  was  not  intended  to  include  a  county  borough  in 
the  expression  "  urban  district"  Again,  the  Local  Government  (Jcwnt 
Committees)  Act,  1897,  is  to  be  construed  as  one  with  the  Local 
Government  Act,  1894,  and  it  is  clear  from  secticm  i  (i)  of  the  Act 
of  1897  that  the  statute  contemplates  that  one  of  the  councils 
appointing  a  joint  committee  for  the  purp<5ses  of  the  Burial  Acts  may 
be  the  council  of  a  county  borough.  But  it  only  has  power  to  do 
that  if  it  is  a  district  council,  and  if  its  district  is  an  "  urban  district" 
within  the  meaning  of  section  53  of  the  Act  of  1894.  Reading  these 
two  statutes  together,  I  am  of  opinion  that  the  Legislature  itself  has 
afforded  an  exposition  of  the  sense  and  meaning  in  which  the  expres- 
sion "  urban  district "  is  used  in  the  earlier  Act :  see  Battersby  v.  Kirk 
(1836)  2  Bing.  N.C.  584,  at  p.  606;  5  L.  J.  C.  P.  166;  Morgan  v. 
London  General  Omnibus  Co,  (1883)  12  Q.  B.  D.  201,  at  p.  207,  and 
on  appeal  13  Q.  B.  D.  832 ;  53  L.  J.  Q,  B.  352.  For  these  reasons  I 
am  of  opinion  that  the  claim  of  the  plaintiffs  fails.  The  judgment 
will  be  as  follows : — The  Court,  being  of  opinion  that  the  area  of  the 
county  borough  of  Liverpool  is  an  "  urban  district  "  within  the  meaning 
of  section  62  of  the  Local  Government  Act,  1894,  dismiss  the  action, 
with  costs. 

Soliciiors  for  the  plaintiffs — Sharpe,  Parker,  &  Co.,  for  Cleaver, 
Holden,  &  Co.,  Liverpool. 

Solicitors  for  the  defendants — Venn  &  Co.,  for  Edward  R.  Pickmere, 
town  clerk,  Liverpool. 
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SKINNER  u.  HUNT  AND  OTHERS.  ^«y  20. 

Stpeeta  —  PavlnfiT  expenses  —  Metropolis  —  LAndlopd  and  tenant- 
Covenant  by-  tenant  to  pay  ohap£res  Imposed  on  fpontaffes— 
Payment  by  tenant  to  loc»al  authority  of  rent  due  to  landlord— 
RlflTbt  of  landlord  to  distrain— Metropolis  Management  Amend- 
ment Aot»  1862  (26  dE  26  Viet.  c.  102X  a.  06. 

The  payment  made  by  an  occupier  of  premises  of  a  sum  apportioned 
on  the  premises  in  respect  of  paving  expenses  under  the  Metropolis 
Management  Acts^  on  the  demand  of  the  local  authority  under  section 
96  of  the  Metropolis  Management  Amendment  Act^  1862,  ;x  not  a 
payment  of  rent,  but  a  payment  of  a  sum  on  account  of  the  charges 
and  expenses  incurred  by  the  local  authority  measured  by  the  amount 
of  the  rent  due  from  the  occupier  to  his  landlord.  The  occupier  is 
entitled  to  deduct  the  amount  which  he  so  pays  from  his  rent,  provided 
that  he  has  not  entered  into  any  contract  with  his  landlord  which 
.  prevents  him  from  so  doing  ;  but  if  lie  has  entered  into  an  agreement 
with  his  landlord  to  pay  such  charges  as  those  in  question  he  is  not 
entitled  to  make  the  deduction,  and  the  rent  remains  due  notwith- 
standing the  payment  to  the  local  authority,  and  the  landlord  can 
distrain  for  it. 

Application  by  the  defendants  for  judgment  or  new  trial  on  appeal 
from  a  verdict  and  judgment  at  the  trial  of  the  action  before  Ridley  J. 
and  a  common  jury. 

The  action  was  brought  for  damages  for  wrongful  distress. 

The  plaintiff  was  lessee  of  certain  premises  for  twenty-one  years  from 
November  29,  1896,  at  a  rent  of  ;;f  40,  payable  quarterly.  By  the  lease 
he  covenanted  to  pay  the  rent  and  all  tithe  or  tithe  rent-charge,  and  all 
sewers  and  main  drainage  rates,  education  rates,  and  all  taxes, 
rates,  and  assessments  whatsoever  then  or  thereafter  during  the 
said  term  to  be  charged  upon  the  premises,  or  upon  the  landlord  or 
tenant  in  respect  thereof  (the  property  or  income  tax  only  excepted), 
and  also  to  observe  and  perform  the  stipulations  under  which  the  lessor 
held  the  land  thereby  demised  (a  copy  of  which  was  contained  in  the 
schedule  thereto)  and  to  indemnify  the  lessor  from  and  against  any 
breach  thereof. 

One  of  the  stipulations  in  the  schedule  was  that  the  owner  of  the 
property  should  maintain  in  good  and  sufficient  repair  half  the  road 
and  the  footpath  abutting  on  it  until  such  road  and  footpath  should  be 
taken  over  by  the  local  authority,  and  should  pay  all  charges  imposed 
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^^^^        by  any  local  authority  on  the  frontages  in  respect  of  such  road  and 
Skiniur  v.  Hunt  footpath,  or  the  making  or  repair  thereof. 

and  Others.  fj^g  demised  premises  were  subject  to  a  mortgage  created  by  the 

lessor,  and  this  mortgage  was  afterwards  transferred  to  the  defendant 
Hunt.  In  February,  1900,  Hunt  appointed  the  defendant,  Philip 
Geen,  receiver  of  the  rent  of  the  premises  under  the  powers  of  sections 
19  and  24  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and 
on  February  22,  1900,  the  receiver  gave  notice  of  his  appointment  to 
the  plaintiff,  and  thenceforward  up  to  Michaelmas,  1902,  the  plaintiff 
paid  his  rent  to  him.  On  December  18,  1902,  the  Wandsworth 
Borough  Council  gave  the  plaintiff  notice  under  section  96  of  the 
Metropolis  Management  Amendment  Act,  1862,  not  to  pay  any  rent 
then  or  thereafter  to  become  due  in  respect  of  the  premises  without 
first  deducting  therefrom  ^^34  19s.  2d.  due  to  the  council  in  respect 
thereof  under  an  apportionment  of  the  estimated  cost  of  paving  the 
road  and  footpaths  there,  and  demanding  the  rent  as  it  became  due,  or 
so  much  thereof  as  was  necessary  to  satisfy  their  claim.  The  plaintiff 
informed  the  receiver  of  this  notice. 

The  borough  council  pressed  the  plaintiff  for  payment  to  them  of  the 
rent  due  at  Christmas,  1902,  and  threatened  him  with  proceedings,  and 
on  January  20,  1903,  the  plaintiff  paid  the  council  ;^io,  being  the 
quarter's  rent  due  at  Christmas,  1902,  and  he  informed  the  receiver 
that  he  had  done  so.  The  receiver  demanded  the  rent,  and,  it  not 
being  paid,  the  defendants,  on  February  12,  1903,  levied  a  distress  on 
the  premises,  but  they  on  February  18  withdrew.  The  plaintiff  claimed 
compensation,  and  brought  this  action.  By  their  statement  of  defence 
the  defendants  alleged  the  covenants  in  the  lease,  and  that  the  plaintiff 
was  liable  under  the  terms  of  those  covenants  for  the  charges  imposed 
by  the  borough  council ;  and  they  counter-claimed  for  the  two  quarters' 
rent  due  at  Christmas,  1902,  and  Lady- Day,  1903.  By  his  reply  the 
plaintiff  alleged  that  the  rent  for  both  those  quarters  had  been  paid  to 
the  borough  council  for  paving  expenses,  and  he  denied  that  any  rent 
was  due  for  either  quarter. 

At  the  trial  of  the  action  a  verdict  was  given  for  the  plaintiff  for  ;;^5o, 
subject  to  the  determination  of  the  question  whether,  under  section  96 
of  the  Act  of  1862,  any  right  of  distress  under  the  circumstances 
remained  to  the  lessor. 

Section  96  of  the  Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  is  as  follows  : — 

The  217th,  21 8th,  and  219th  sections  of  the  firstly  recited  Act  [the  Metropolis 
Management  Act,  1855]  are  hereby  repealed  ;  and  in  lieu  thereof  be  it  enacted,  that 
it  shall  be  lawful  for  any  vestry  or  district  board,  at  their  discretion,  to  require  the 
payment  of  any  costs  or  expenses  which  the  o^^-ner  of  any  premises  may  be  Kablc  to 
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pay  nnder  the  said  recited  Act  or  this  Act  either  from  the  owner  or  from  any  person  1004. 

who  then  or  at  any  time   thereafter  occupies    such    premises,  and  such  owner  or  „,  ;  „    . 

,,,,-.,,  ,  ,  ,  ,   „  ,  ,  .  Skiimer  v,  Hoat 

occapier  shall  be  liable  to  pay  the  same,  and  the  same  shall  be  recovered  m  manner  „j  Othara. 

authorised  by  the  recited  Act  and  this  Act ;  and  the  owner  shall  allow  such  occupier 
to  deduct  the  sums  of  money  which  he  so  pays  out  of  the  rent  from  time  to  time 
becoQiing  due  in  respect  of  the  said  premises  as  if  the  same  had  been  actually  paid  to 
sach  owner  as  part  of  such  rent :  provided  always,  that  no  such  occupier  shall  be 
required  to  pay  any  further  sum  than  the  amount  of  rent  for  the  time  l^eing  due  from 
him,  or  which,  after  such  demand  of  such  costs  or  expenses  from  such  occupier,  and 
after  notice  not  to  pay  his  landlord  any  rent  without  first  deducting  the  amount  of 
such  costs  or  expenses,  becomes  payable  by  such  occupier,  unless  he  refuse,  on  appli- 
cation being  made  to  him  for  that  purpose  by  or  on  behalf  of  the  vestry  or  district 
board,  truly  to  disclose  the  amount  of  his  rent,  and  the  name  and  address  of  the  person 
to  whom  such  rent  is  payable,  but  the  burden  of  proof  that  the  sum  demanded  from 
any  such  occupier  is  greater  than  the  rent  due  by  him  at  the  time  of  such  notice, 
at  which  has  since  accrued,  shall  lie  upon  such  occupier  :  provided  also,  that  nothing 
herein  contained  shall  be  taken  to  affect  any  contract  made  or  to  be  made  between 
any  owner  and  occupier  of  any  house,  building,  or  other  property  whereof  it  is  or  may 
be  agreed  that  the  occupier  shall  pay  and  discharge  all  rates,  dues,  and  sums  of  money 
payable  in  respect  of  such  house,  building,  or  other  property,  or  lo  afFect  any  contract 
whatsoever  between  landlord  and  tenant. 

Ridley  J,  was  of  opinion  that  under  the  section,  after  payment  by  the 
tenant  to  the  local  authority,  the  rent  must  be  regarded  as  between  him 
and  his  landlord  as  to  that  extent  gone,  and  there  could  be  no  right 
of  distress  in  respect  of  it,  though  under  the  proviso  the  tenant  would 
remain  liable  under  any  covenant  that  he  had  entered  into  for  payment 
of  the  expenses.  He  directed  judgment  to  be  entered  for  the  plaintiff 
for  ;;^5o  on  the  claim,  and  also  judgment  for  him  on  the  counterclaim. 
With  regard  to  the  case  of  Sweet  v.  Seager  (1857)  2  C.  B.  n.s.  119,  which 
had  been  cited  on  behalf  of  the  defendants,  his  Lordship  said : — 
"It  appears  to  me  that  that  case  was  not  argued  upon  this 
point.  I  have  a  suspicion  in  my  mind  that  the  point  did  not 
arise,  because  whichever  way  it  may  be  decided  it  is  certainly  worth 
arguing.  Yet  it  is  singular,  if  that  were  so,  that  neither  of  the  learned 
counsel  engaged  in  the  case  dealt  with  the  matter,  nor  did  the  Court. 
According  to  the  facts,  it  was  not  a  proceeding  similar  to  this  at  all, 
but  some  other  proceeding.  The  facts  there,  as  stated  in  the  report  at 
p.  123,  were  these: — *0n  the  16th  of  December,  1856,  the  plaintiff  was 
required  by  the  said  Board  to  payand  did  pay  to  the  said  Board  the  sum  of 
£2*1  1 6s.  8d.,  being  the  amount  of  the  expenses  paid  by  the  Board  for 
the  said  works.  On  the  25th  of  December,  1856,  the  sum  oi  £22  los. 
became  due  from  the  plaintiff  to  the  defendant  for  a  quarter's  rent  for  the 
said  house  and  premises  reserved  by  the  said  underlease.  The  plaintiff 
claimed  to  retain  the  said  sum  oi  JQ22  ids.  in  part  satisfaction  of  the  said 
sum  of  ^^27  1 6s.  8d.  paid  to  the  said  Board  of  Works.  On  the  22nd  of 
January,  1857,  the  defendants  distrained  the  goods  of  the  plaintiff  on  the 
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said  demised  premises  for  the  said  sum  of  ;^22  los/  Therefore  I  do 
Skisner  v.  Hunt  not  quite  understand  how  it  can  have  been  in  respect  of  a  similar  pro- 
and  Others.  ceeding  to  this  as  to  the  amount  due.  The  part  of  section  96  dealing  with 
the  matter  begins  by  providing  that  "  no  such  occupier  shall  be  required 
to  pay  any  further  sum  than  the  amount  of  rent  for  the  time  being  due 
from  him."  That  is  the  main  provision.  It  would  not  be  right  that 
the  occupier  should  be  ordered  to  pay  more  than  is  due  from  him  to 
the  owner.  But  then  there  is  another  consideration  which  made  it 
necessary  to  add  some  further  words  to  those  I  have  quoted.  The 
notice  is  given  first  of  all,  but  some  rent  may  accrue  due  between 
the  time  when  the  notice  is  given,  and  the  time  when  the  payment 
is  made;  and  the  section  says  that  for  the  rent  which  may  accrue 
due  during  those  few  days  there  still  shall  be  the  right  to  proceed 
as  far  as  that  amount  may  go.  I  think,  on  reading  the  words,  the 
section  clearly  means  to  refer  to  the  rent  which  is  for  the  time 
being  due,  or  which  after  demand  and  after  notice  not  to  pay  to 
the  landlord  becomes  payable  by  the  occupier.  Then,  further  on, 
the  section  says,  **  but  the  burden  of  proof  that  the  sum  demanded 
from  any  such  occupier  is  greater  than  the  rent  due  by  him  at  the  time 
of  such  notice,  or  which  has  since  accrued,  shall  lie  upon  such  occupier." 
Therefore,  I  think  that  is  the  meaning  of  those  words,  and  that  being 
so  I  cannot  quite  see  how  Sweet  v.  Seager  can  really  have  been  decided 
upon  this  point,  but  it  may  be  so.  All  I  can  say  is  that  my  reading  of 
these  words  is  according  to  the  natural  sense,  which  it  appears  to  me 
is  the  sense  I  have  indicated." 

J,  A,  Hawke  for  the  defendants.  Under  section  105  of  the  Metro- 
polis Management  Act,  1855,  the  owners  of  houses  forming  the  street 
were  liable  for  the  paving  expenses,  and  under  section  217  the  local 
authority  could  recover  them  from  the  occupier.  Under  the  Metropolis 
Management  Act,  1862,  s.  77,  the  owners  of  land  bounding  or  abutting 
on  the  new  street  are  made  liable  to  contribute,  and  under  section  96 
the  expenses  can  be  recovered  from  the  owner  or  the  occupier,  but  the 
Act  does  not  interfere  with  agreements  on  the  subject  between  the 
owner  and  occupier.  On  the  view  taken  by  the  learned  judge,  the 
agreement  by  the  plaintiff  to  pay  these  charges  would  be  affected  by 
the  Act,  as  he  held  that,  though  the  landlord's  right  of  action  remains, 
his  right  of  distress  has  gone. 

What  the  tenant  pays  to  the  local  authority  is  not  rent,  but  the 
amount  of  the  charges  and  expenses  incurred  by  them.  Under  sections 
226  and  227  of  the  Act  of  1855  an  order  for  payment  of  these  expenses 
may  be  made  by  the  justices,  and  the  order  enforced  under  the 
Summary  Jurisdiction  Acts;   but  if  the  tenant  has  covenanted  to  pay 
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these  charges  and  to  indemnify  his  landlord  therefrom,  he  can  only        t90^ 
say,  as  against  his  landlord,  that  the  payment  is  in  discharge  of  his  Skinner  v.  Hunt 
covenant     He  cannot  say  that  it  is  rent.     He  therefore  remains  liable  ^^  Othen. 
to  distress  by  the  landlord :    Sweet  v.  Seager  (1857)  2  C.  B.  n.s.  119  ; 
Thompson  v.  Lapworth  (1868)  L.  R.  3  C.  P.149  ;  37  L.  J.  C.  P.  74. 

The  point  in  Ryan  v.  Thompson  (1868)  L.  R.  3  C.  P.  144;  37  L.  J. 
C.  P.  134,  was  a  different  point  from  this. 

A  mere  covenant  by  a  lessee  to  pay  the  rent  without  any  deduction 
•  would  not  deprive  him  of  his  right  to  deduct  from  his  rent  the  amount 
of  these  charges  :  Home  and  Colonial  Stores  v.  Todd  (i  891)  63  L.  T. 
829,  but  a  specific  covenant  to  pay  the  charges  such  as  there  is  here 
would  deprive  the  lessee  of  that  right :  Fod  on  Landlord  and  Tenant 
(3rd  ed.),  p.  169. 

[Vaughan  Williams  L*J.  referred  to  Fod^  p.  195,  and  to  Tidswell 
v.  fVAttworth  (iS6j)  L,  R.  2  C.  P.  326,  337;  36  L.  J.  C.  P.  103, 
ic6.] 

If  the  Legislature  had  intended  that  the  landlord's  right  of  distress 
should  be  destroyed  by  the  payment  to  the  local  authority,  it  could 
have  provided  for  that. 

[Vaughan  Williams  L.J.  Ought  the  tenant  to  plead  payment  or 
set-off  in  answer  to  a  claim  for  the  rent  ?] 

He  should  plead  the  statute  :  Payne  v.  Burridge  (1844)  12  M.  &  W. 
727  ;  13  L.  J.  Ex.  190. 

5.  G.  Lushington  and  E,  H,  lUndal  Atkinson  for  the  plaintiff.  The 
tenant  is  liable  for  the  rent,  and  the  rent  only.     It  is  claimed  by  the  *" 

local  authority  by  a  paramount  title  under  section  96.  The  rent  is  gone 
when  it  has  been  paid  to  the  local  authority,  and  the  proper  plea  of 
the  tenant  to  a  claim  by  the  landlord  would  be  payment.  That  is 
always  the  proper  plea  where  rent  has  been  demanded  by  some  one 
under  a  tide  paramount  to  that  of  the  landlord.  The  liability  for  these 
charges  is  really  that  of  the  owner,  both  under  the  Act  of  1855  and  the 
Act  of  1862.  If  he  fails  in  his  duty,  there  is  a  remedy  under  the  Act 
of  1862  against  the  occupier  to  the  extent  of  his  rent.  When  the  rent 
has  gone  the  right  of  distress  has  gone.  The  proviso  in  section  96 
does  not  affect  that.  That  means  that  the  landlord  can  sue  for  the 
damage  that  he  has  sustained  by  reason  of  the  payment  to  the  local 
authority,  and  the  measure  of  damage  would  be  the  amount  of  the  rent 
paid  over  by  the  tenant  to  the  local  authority.  He  can  also  sue  on  the 
covenant.  Payne  v.  Burridge  {1%^^)  12  M.  &W.  727;  13  L.  J.  Ex.  190, 
and  Sweet  v.  Seager  {i^^i)  2  C.  B.  n.s.  1 19,  were  different  cases  from  this. 

yi  A,  Bawke  replied. 

Vaughan  Williams  L.J.  This  is  an  action  for  wrongful  distress, 
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^^0**  and  the  only  question  raised  is  whether  at  the  moment  of  the  distress 
Skinner  7'.  Ennt  any  rent  was  due  for  which  the  landlord  was  entitled  to  distrain.  If 
and  Others.  there  was  rent  then  due,  there  was  nothing  wrong  in  the  distress.  If 
there  was  not  rent  then  due,  the  distress  was  wrong.  It  was  said  that 
rent  was  not  then  due  because  under  the  Metropolis  Management 
Amendment  Act,  1862,  power  is  given  to  a  local  authority  who  have 
incurred  certain  expenses  to  give  notice  to  the  tenant  of  the  property 
in  respect  of  which  they  were  incurred  not  to  pay  his  rent  without 
deducting  the  amount  of  these  expenses  which  the  owner  of  the* 
property  was  liable  to  pay,  and  calling  upon  him  to  pay  that  amount  to 
them  to  the  extent  of  the  rent  due,  and  also  power  to  apply  to  the 
magistrates  for  an  order  for  payment  if  the  tenant  does  not  pay,  which 
order  could  be  enforced  by  a  statutory  distress.  The  plaintiff  says  that 
he  was  compelled  to  pay  in  this  way ;  and  the  result  is  that  he  has  pro 
tanto  discharged  his  rent,  and  the  defendants  have  no  right  to  distrain 
for  rent  without  deducting  the  amount  which  he  has  so  paid. 

The  defendants,  on  the  other  hand,  say  that  it  is  not  true  that  when 
the  tenant  pays  under  section  96  of  the  Act  of  1 862,  he  pays  rent,  but 
what  he  does  really  pay  is  merely  an  amount  of  expenses  which  the 
local  authority  is  entitled  to  recover ;  and  as  that  is  all  which  he  has 
paid,  and  the  rent  has  not  been  paid,  the  right  of  distress  remains. 
The  question,  therefore,  is  whether  the  tenant,  having  regard  to  the 
terms  of  this  particular  lease,  has  the  right  to  deduct  or  set  off  this 
payment  which  he  has  made  to  the  local  authority  when  called  upon 
by  his  landlord  to  pay  rent.  The  defendants  say  that  he  is  not  entitled 
to  make  the  deduction,  as  there  is  in  the  lease  a  provision  under  which 
the  tenant  has  bound  himself  to  bear  this  burden  and  to  indemnify  his 
landlord  against  it. 

The  question  then  turns  upon  this  r  What  is  it  that  the  tenant  has 
paid  ?  If  what  he  has  paid  was  a  payment  on  account  of  rent,  that 
cannot  afterwards  be  sued  for  or  included  in  any  distress.  If  on  the 
other  hand,  it  was  a  payment  on  account  of  charges  which  the  local 
authority  was  entitled  to  recover,  then  the  rent  has  not  been  paid,  and 
the  tenant  cannot  deduct  or  set  off  what  he  has  paid  against  the  claim 
for  rent,  having  regard  to  the  provisions  of  this  particular  lease  which 
throws  these  charges  on  the  tenant.  The  defendants  accepted  the 
decision  of  North  J.  in  Home,  and  Colonial  Stores  v.  72?/^ (i 891)  63  L.  T. 
829,  that  if  all  that  there  is  in  a  lease  is  a  covenant  to  pay  rent  dear  of 
all  deductions  except  property  tax,  that  would  not  be  enough  to  prevent 
the  tenant  deducting  such  a  payment  as  this ;  but  to  prevent  that,  some 
specific  covenant  beyond  the  covenant  to  pay  rent  would  be  wanted— 
that  is  to  say,  a  specific  covenant  relating  to  the  particular  subject- 
matter.     To  my  mind,  so  far  as  the  lease  is  concerned,  it  is  plain  that 
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if  the  effect  of  the  payment  by  the  tenant  to  the  local  authority  has  not      J^^ 

been  to  discharge  the  rent,  but  merely  to  give  him  a  right  of  deduction*  Skinner  v.  Hunt 
if  he  attempted  to  plead  that  right  by  way  of  set-off  against  a  claim  for  ^^  ^^^^ 
rent  it  would  be  a  perfect  answer  to  such  a  plea  in  this  case  to  point  to 
the  covenant  by  which  the  tenant  undertakes,  as  between  himself  and 
his  landlord,  to  bear  the  ultimate  burden  of  these  charges. 

It  remains  now  to  consider  the  words  of  section  96  of  the  Metropolis 
Management  Amendment  Act,  1862.  I  will  deal  with  the  proviso 
first  The  result  of  that  is  that  the  covenant  by  which  the  tenant 
agreed  to  indemnify  the  landlord  against  the  stipulations  in  the  schedule 
is  by  the  very  terms  of  the  proviso  not  to  be  affected  by  anything  in  the 
section.  That  covenant  is  in  full  force ;  but  that  does  not  help  the 
landlord  if  it  is  true  to  say  that  the  payment  to  the  local  authority 
constitutes  a  payment  of  rent.  Then  does  that  payment  under  the  first 
part  of  the  section  constitute  a  payment  of  rent  ?  It  seems  to  me  that 
what  the  local  authority  are  entitled  to  require  under  that,  whether  from 
the  owner  or  the  occupier,  is  costs  and  expenses  ;  and  I  doubt  whether 
the  proper  receipt  for  them  to  give  would  be  a  receipt  for  rent.  All  that 
they  could  give,  as  it  seems  to  me,  would  be  a  receipt  for  that  of  which 
they  were  entitled  to  demand  payment — namely,  costs  and  expenses 
which  the  owner  or  occupier  is  liable  to  pay. 

The  observations  of  Willes  J.  in  Tidswell  v.  Whitworth  (1867)  L.  R.  2 
C.  P.  326,  337;  36  L.  J.  C.  P.  103,  106,  in  which,  when  dealing  with 
the  Act  in  question  there,  he  points  out  that  which  constitutes  a 
difference  between  the  Metropolis  Management  Amendment  Act, 
1862,  and  the  Act  of  1855,  were,  in  my  opinion,  well  founded.  He 
points  out  that  under  the  Act  of  1855  the  remedy  was  not  given  directly 
against  the  landlord,  but  only  through  the  tenant ;  whereas,  in  the  Act 
with  which  he  was  dealing  there  (the  Manchester  Improvement  Act, 
1851)  not  only  was  the  duty  imposed  upon  the  landlord,  but  it  was  a 
direct  obligation  upon  him;  and  in  that  respect  the  Act  of  1862  is  to 
the  same  effect  as  the  Manchester  Improvement  Act. 

When  I  first  read  section  96  of  the  Act  of  1862  I  was  inclined  to 
think  that  the  words  "  out  of  the  rent "  in  the  second  clause  must  be 
read  as  connected  with  the  word  **  pays,"  but  on  consideration,  and 
after  hearing  the  arguments,  I  think  that  they  must  be  read  in  connection 
with  the  word  "  deduct " ;  and  I  may  point  out  that  the  words  which 
follow  indicate  that  that  which  is  paid  is  not  paid  as  rent,  as  the  tenant 
is  allowed  to  deduct  what  he  pays  "  as  if  the  same  had  been  actually 
paid  to  such  owner  as  part  of  such  rent."  I  think,  therefore,  that  the 
payment  by  the  tenant  is  payment  of  costs  and  expenses  to  which  the 
local  authority  are  entitled,  and  not  payment  of  rent ;  and  if  it  is  not 
payment  of  rent  the  landlord  has  not  lost  his  right  of  distress.    Nothing 
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^^O^       in  the  Act  takes  away  from  the  landlord  any  right  of  distress  by  reason 
Skinner  r.  Hunt  of  the  payment  by  the  tenant  to  the  local  authority  under  the  Act.    If 
and  Others.        the  rent  is  still  due,  then,  subject  to  the  question  whether  the  tenant 
has  any  right  of  set-off,  the  right  of  distress  remains. 

Section  96  of  the  Act  of  1862  is  not  easy  of  construction,  but  1 
prefer  the  view  of  the  section  taken  by  Willes  J.  in  Thompson  ?. 
Lapworth  (1868)  L.  R.  3  C.  P.  149,  157  ;  37  L.  J.  C.  P.  74,  77,  though  in 
part  of  his  judgment  not  material  to  the  decision  of  the  question  there, 
to  that  which  appears  to  have  been  the  opinion  of  Bovill  CJ.  in 
Ryan  v.  Thompson  (1868)  L.  R.  3  C.  P.  144,  147  ;  37  L.  J.  C.  P.  134,  i35- 
\\'illes  J.  says  :  **The  effect,  therefore,  of  the  96th  section  is  to  give  a 
remedy  against  the  tenant,  who  is  to  be  allowed  to  recoup  himself  out 
of  the  rent  due  from  him  unless  there  be  some  agreement  between 
himself  and  his  landlord  to  the  contrary."  In  my  judgment,  there  is 
something  to  the  contrary  in  this  lease  in  the  covenant  to  which  I  have 
referred.  Bovill  C  J.  in  Ryan  v.  Thompson  says  :  "  ^^'hat  the  plaintiff's 
counsel  had  to  establish  was,  that  the  landlord's  right  to  distrain  was 
taken  away.  It  has  been  ably  argued  that  the  mere  giving  of  the  notice 
by  the  vestry  clerk  to  the  tenant  amounts  to  a  discharge  of  the  rent, 
and  to  payment  pro  ianto.  I  do  not,  however,  find  any  language  m  the 
Act  to  warrant  that  position.  The  words  are,  *  the  owner  shall  allow 
such  occupier  to  deduct  the  sums  of  money  which  he  so  pays  out  of  the 
rent  from  time  to  time  becoming  due  in  respect  of  the  premises,  as  if 
the  same  had  been  actually  paid  to  such  owner  as  part  of  such  rent.'  I 
find  no  prohibition,  either  express  or  implied,  against  the  landlord's 
pursuing  his  ordinary  remedy  where  the  rent  has  not  been  paid.  And 
I  see  no  hardship  on  the  tenant  in  this."  Bovill  C.J.  does  seem  to 
think  that,  although  the  notice  did  not  constitute  a  discharge  of  the 
rent  and  payment  pro  tanto^  notice  when  followed  by  payment  did 
constitute  a  discharge  of  the  rent  and  payment  pro  ianto.  He  says : 
"  When  a  notice  has  been  given,  and  the  rent  is  due,  he  must  pay  the 
amount  to  the  vestry.  He  cannot  pay  it  to  the  landlord."  These 
expressions  point  to  payment  by  the  tenant  to  the  local  authority  being 
payment  in  discharge  of  the  rent,  but  on  the  whole  I  think  that  the 
other  view  is  the  right  view. 

I  do  not  want  to  go  back  to  such  obsolete  things  as  forms  of 
pleadings,  but  I  have  looked  at  a  good  many  of  those  cases  in  which 
the  plea  was  raised  of  payment  under  a  statute  such  as  the  one  in 
question  here  of  sums  of  money  which  primarily  the  landlord  had  to 
bear,  and  in  respect  of  which  the  tenant,  if  he  paid  them,  was  given  a 
right  of  deduction  very  like  that  given  in  section  96 — cases  also  in 
which  the  liability  of  the  tenant  to  pay  was  limited  to  the  amount  of 
rent  due  ;  and  I  have  found  out  that  the  plea  of  the  statute  and  a  1 
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to  set-off  under  it  is  often  successfully  followed  by  a  replication  that  the        ^^^^ 
tenant  had  by  the  lease  undertaken  the  responsibility  for  the  sums  Skinner  z/.  Hunt 
sought    to  be  set  off,  and  to    indemnify  the  landlord  against  them.  ""*  ^**^*'* 
Made  J.  in  Franklin  v.  Carter  (1845)  ^  C.  B.  750,  759  ;  14  L.  J.  C.  P. 
24 1 >  243,  describes  the  tenant's  right  as  a  right  of  set-off.     He  says: 
"  Then  comes  the  question  whether  money  paid  by  a  tenant  on  account 
of  his  landlord  under  that  Act,  may  be  set  off,  or  deducted,  in  an 
action  brought  by  the  landlord  for  the  recovery  of  rent."    There  is  no 
difference  for  this  purpose  whether  the  question  arises  in  an  action  for 
recovery  of  rent  or  in  an  action  for  distress  for  rent  put  in  by  the  land- 
lord followed  by  replevin  or  by  an  action  for  illegal  distress. 

Under  these  circumstances  I  think  that  this  appeal  should  be 
allowed. 

I  wish  to  say,  as  the  learned  judge  referred  to  it,  that  I  agree  with 
him  in  his  criticism  based  on  the  dates  in  Sweet  v.  Seager(i%^i)  2  C.  B. 
n.s.  119. 

Stirling  L.J.  I  am  of  the  same  opinion,  and  for  the  same  reasons ; 
but  as  we  are  differing  from  the  learned  judge,  I  will  state  shortly  the 
grounds  of  my  decision. 

The  question  is  one  of  the  construction  of  section  96  of  the  Metropolis 
Management  Amendment  Act,  1862.  By  section  105  of  the  Metropolis 
Management  Act,  1855,  certain  paving  expenses  were  charged  upon 
the  owners  of  property  adjoining  the  road  in  respect  of  which  the 
expenses  were  incurred,  and  the  amount  of  the  expenses  was  recoverable 
either  by  action  or  in  a  summary  manner.  Then  section  96  of  the 
Act  of  1862  gives  a  remedy  against  the  occupier  as  well  as  against  the 
owner.  The  result  of  that  is  that  in  respect  of  these  costs  and  expenses 
the  occupier  may  be  sued  in  an  action  or  be  summoned  before  the 
justices  of  the  peace,  and  the  expenses  be  recovered  in  that  way.  Then 
it  is  provided  that  the  owner  shall  allow  the  occupier  to  deduct  from 
his  rent  what  he  has  so  paid.  It  is  contended  on  the  one  hand  that 
these  words  are  to  be  treated  as  showing  that  what  the  local  authority 
recover  from  the  occupier  is  actually  rent  and  nothing  else.  On  the 
other  hand,  it  is  contended  that  what  is  recovered  from  the  occupier  is 
not  rent,  but  simply  the  amount  of  the  costs  and  expenses  which  the 
occupier  is  liable  to  pay,  with  the  right  of  deducting  the  amount  from 
his  rent  as  against  the  landlord.  The  fact  that  the  occupier  is  not 
bound  to  pay  more  than  the  amount  of  the  rent  due  from  him  is  relied 
upon  as  showing  that  what  he  pays  is  really  rent ;  but  on  the  best 
consideration  it  does  not  seem  to  me  to  go  so  far  as  that.  In  the  first 
place,  the  Act  does  not  in  express  terms  say  that  what  is  to  be  paid  by 
the  occupier  is  rent.  The  language  points  in  the  opposite  direction,  as 
he  is  to  deduct  it  as  if  the  same  had  been  actually  paid  to  the  owner 
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^^^^  as  part  of  the  rent.  In  the  next  place,  the  local  authority  are  not  put 
Skinner  z;.  Hunt  in  the  position  of  landlords.  They  can  summon  an  occupier,  but  they 
and  Others.  cannot  distrain.  That  is  clear  ;  and  in  my  judgment  the  local  authority 
could  not  give  a  receipt  for  rent,  but  only  for  the  costs  and  expenses 
which  the  occupier  was  liable  to  pay — nothing  more.  I  can  see  nothing 
in  the  Act  which  compels  us  to  regard  the  payment  as  a  payment  erf 
rent ;  and  the  better  view,  in  my  opinion,  is  that  the  tenant  is  merely 
made  liable  to  pay  costs  and  expenses  which  in  the  first  instance  ought 
to  fall  upon  the  landlord  to  the  extent  to  which  any  rent  may  be  dee 
from  him,  and  to  deduct  that  from  the  rent. 

Then  comes  the  proviso  at  the  end  of  the  section.  In  the  present 
case  the  tenant  is  by  his  own  covenant  bound  to  make  these  very 
payments  to  the  local  authority,  and  to  indemnify  his  landlord  against 
them,  so  that  he  is  precluded  from  making  any  such  deduction  as  he 
qlaims,  and  the  rent  remains  due.  The  appeal  therefore  should  be 
allowed 

Cozens-Hardy  L.J.  I  agree.  In  construing  section  96  the  real 
thing  is  to  see  what  it  is  that  the  local  authority  can  require  to  be  paid. 
There  is  nothing  to  show  that  they  can  sue  the  tenant  for  rent  All 
that  they  can  require  is  a  sum  in  payment  of  costs  and  expenses 
measured  by  the  rent  due.  No  receipt  could  be  given  by  the  local 
authority  for  rent.  The  only  receipt  that  could  be  properly  given  by 
them  would  be  a  receipt  for  the  whole  or  part  of  the  improvement 
charge,  not  being  in  excess  of  the  rent  due  to  the  landlord.  If  that  is 
the  true  view  of  the  section,  it  amounts  to  this — that  there  is  in  this 
section  authority  for  a  tenant,  who  has  paid  the  improvement  charge 
to  an  amount  not  greater  than  the  amount  of  the  rent  due  to  the 
landlord,  to  deduct  that  amount  from  the  landlord's  rent ;  but  by  the 
section  it  is  provided  that  nothing  therein  is  to  affect  any  covenant 
entered  into  by  the  tenant  with  the  landlord.  Where  there  is,  as  here, 
an  express  covenant  by  the  tenant  to  pay  these  charges,  and  to  pay  the 
rent  without  deducting  anything  in  respect  of  them,  then  the  tenant  is 
not  entitled  under  section  96  to  tell  his  landlord  that  he  has  deducted 
from  his  rent  that  which  he  has  paid  to  the  local  authority.  The 
answer  would  be  that  he  is  not  entitled  to  do  so,  and  that  the  proviso 
neutralises  the  earlier  part  of  the  section. 

Appeal  allowed^  and  judgment  far  the  defendants, 

SoHctior  for  the  plaintijf — Alexander  Pope  for  H.  R.  Jones,  AA'ands- 
worth. 

Solicitors  for  the  defendants — Todd,  Dennes,  and  Lamb. 
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ESCOTT  (/.  NEWPORT  CORPORATION.  /^"  ''-'''' 

TpAinways— liooal  Aot— Power  to  eonstpuct  apiMtPatus  In  stpeet  — 
Bpootton  of  8taticUuE>cl  on  foot  imvement— Tposimss— Taklnir  of 
Land— Compensation  — Lpands  Clauses  ConsoUdatlon  Act,  1846 
(8  «B  9  Vlot.  o.  18X  ss.  18, 68-PubUo  Health  Aot»  1875  (38  &  39  Viet, 
c.  66X  SB.  4,  149-Newpopt  Coppopatlon  Aot»  1900  (63  «B  64  Vlot. 
c.  xlUX  s.  6L 

A  local  Act  incorporating  the  Lands  Clauses  Acts  and  authorising 
the  taking  of  certain  scheduled  lands  gave  a  municipal  corporation 
{who  had  constructed  tramways  in  their  borough  under  earlier  Acts) 
powers  for  the  extension  of  their  tramways  and  for  the  working 
of  their  tramways  by  mechanical  power  instead  of  horses.  By 
section  51  of  the  Act  the  corporation  were  empoiuered  to  construct 
lay  do7tm  place  erect  and  maintain  gn  in  over  or  under  any  street  or 
road  in  which  any  of  their  tramways  were  for  the  time  being  laid 
works  and  appliances  including  poles  and  posts. 

Held,  that  under  this  section  the  corporation  hcui  power^  without 
the  consent  of  the  owner  of  the  subsoil  and  without  any  notice  to 
treaty  to  place  on  the  foot  pavement  of  a  street  in  which  one  of  their 
tramways  was  laid  an  iron  pillar^  sunk  to  a  depth  of  some  feet  into 
the  ground^  for  the  support  of  an  overhead  electric  cable  for  the  supply 
of  pouter  to  the  tramcars  ;  and  that  the  remedy  of  the  owner  of  the 
subsoil y  if  his  property  was  injuriously  affected,  7tnis  by  obtaining 
compensation  under  section  68  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

Appeal  by  the  defendants  from  a  judgment  of  the  learned  judge 
of  the  Newixjrt  County  Court  in  favour  of  the  plaintiff. 

The  action  was  for  damages  and  for  a  n^andatory  injunction  in 
respect  of  an  alleged  trespass  to  the  plaintiff's  land  by  the  erection 
of  an  iron  pillar  for  the  support  of  an  overhead  electric  cable  used  by 
the  defendants  in  connection  with  their  tramways.  The  facts  and 
circumstances  of  the  case  are  set  out  in  the  following  written  judg- 
ment of  the  learned  county  court  judge : — 

''This  is  an  action  brought  to  recover  damages  for  an  alleged 
tre^)ass  by  the  defendants  upon  the  plaintiff's  property  by  the  erection 
on  it  of  an  iron  pillar  for  the  purpose  of  conveying  an  overhead 
electric  cable,  and  for  a  mandatory  injunction  to  remove  the  pillar. 

**  The  facts  of  the  case  are  not  in  dispute,  and  are  as  follows : — 

^By  a  lease  dated  November  6,  1885,  a  plot  of  ground  upon  part 
of  which  this  pillar  has  been  erected  was  leased  to  one  John  Page 
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^^^^        for    the     term     of     99     years     from     March    25,     1883,     and    by 

Bsoottz'.  an    indenture    dated    April    18,    1899,   the    premises    were    assigned 

Newport  \yy    p^ge    to    and   are   now    vested    in   the    plaintiff  for  the   residue 

Corporation.  i  ^,     f  rr^i     ,  r       ,        r  ,     ,.  .   .  ,    ,      . 

of  the  term.     1  he  lease  was  of  a  plot  of  ground  adjommg  and  abutting 

upon  the  Chepstow  Road,  upon  which  the  lessee  covenanted  to  build 
and  did  build  a  house  and  shop  now  known  as  No.  103,  Chepstow 
Road.  There  is  a  plan  upon  the  lease  of  the  plot  of  ground  demised 
with  a  number  referring  to  an  estate  map,  and  upon  that  estate  map 
the  frontage  building  line  of  the  house  to  be  built  is  shown,  between 
which  line  and  the  boundary  of  the  plot  abutting  on  the  Chepstow 
Road  there  is  a  space  10  feet  in  width  which  was  originally  intended 
as  a  forecourt  to  the  house.  The  plot  of  ground  demised  was  at  the 
date  of  the  lease  divided  from  the  Chepstow  Road  by  a  hedge  which 
was  included  in  the  lease.  When  the  lessee  built  the  house  he  pulled 
down  this  hedge,  and  with  the  leave  of  the  ground  landlord, 
instead  of  using  the  piece  of  ground  in  front  of  the  house  as  a  fore- 
court, he  paved  the  whole  of  it  from  the  house  up  to  the  roadway  in 
the  Chepstow  Road,  and  he  put  down  a  line  of  kerbing  immediately 
adjoining  the  road.  This  paving  and  kerbing  were  wholly  upon  the 
plot  of  ground  leased  to  him.  Other  houses  on  each  side  of  Page's 
house  were  from  time  to  time  built,  forming  a  continuous  row  of  houses 
with  their  frontages  built  up  to  the  line  shown  on  the  estate  map, 
and  such  houses  all  had  pavement  in  front  forming  a  continuous  line 
of  pavement  Page  carried  on  in  the  shop  which  he  so  built  the 
business  of  a  furniture  dealer,  and  was  in  the  habit  of  putting  fur- 
niture for  sale  upon  the  pavement  in  front  of  his  shop.  The  plaintiff 
since  he  bought  the  premises  has  carried  on  there  a  similar  business, 
and  has  also  put  furniture  for  sale  upon  the  pavement  in  front  of  his 
shop.  Such  user  of  the  pavement  by  Pa^e  and  the  plaintiflF  has  been 
without  interruption  and  without  any  objection  to  it,  either  by  the 
defendants  or  any  other  authority.  Subject  to  this  user  of  the  pave- 
ment a  right  by  the  public  to  use  the  pavement  as  a  footpath  has 
been  acquired.  In  1890  the  defendants  remetalled  the  Chepstow 
Road  and  straightened  the  footpaths  on  each  side  of  it,  and  put  in 
new  curbing  and  channelling  in  the  same  place  as  the  curbing  put 
in  by  Page.  The  defendants  have  also  from  time  to  time  at  the  public 
expense  repaired  the  pavement  in  front  of  the  plaintiff's  shop.  The 
C'hepstow  Road  is  now  a  street  of  almost  continuous  lines  of  houses 
oa  each  side,  with  paved  footpaths  in  front  of  them  leading  from  the 
Newport  Bridge  over  the  River  Usk  towards  Chepstow.  The  plaintiff's 
house  is  situated  about  a  mile  to  the  eastward  of  the  bridge.  In 
exercise  of  the  power  given  to  them  by  the  Newport  Corporation  Acts 
of  1892  and  1897  the    defendants    constructed    a  tramway    in  the 
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Chepstow  Road  passing  in  front  of  the  plaintiff's  premises.     It  was        ^^O^ 
used  for  tramcars  for  the  conveyance  of  passengers,  and  the  tramcars  Eseott  v. 
were  drawn  by  horses.     In  1900  the  defendants  being  minded  to  apply  JjJ"^®'*. 
electrical  power  as  the  motive  power  of  their  tramcars,  were  empowered  ^^ 
by  the  Newport  Corporation  Act,  1900,  to  use  mechanical  power  on 
their  tramways.     The  system  adopted  by  the  defendants  is  a  system 
by  which  electrical  power  is  supplied  to  the  tramcars  from  a  continuous 
wire  cable  running  along  the  tramways  and  suspended  above  them 
at  a  height  of  about  25  feet.     This  cable  is  supported  by  wires  across 
the  roadway  at  fixed  distances,  and  these  wires  are  fastened  to  hollow 
iron  pillars  on  each  side  of  the  roadway.     One  of  these  pillars  has 
without  the  plaintiff's  consent  been  fixed  in  the  pavement  immediately 
in  front  of  his  shop,  and  has  been  fixed  in  a  place  which  is  wholly 
within  the  boundaries  of  the  plot  of  ground  demised  by  the  lease 
under  which  the  plaintiff  holds.     This  iron  pillar  is  31  feet  in  height, 
and  about  10  inches  in  diameter  at  the  base,  and  about  6  feet  of 
its  height   is  sunk   in   the  ground.     The  placing   this   pillar   in   the 
place  where  it  has  been  fixed  is  the  trespass  of  which  the  plaintiff 
complains  in  this  action. 

"  The  defendants'  defences  to  the  action  are :  (i)  that  the  pillar  com- 
plained of  was  erected  by  them  under  and  pursuant  to  the  authority 
given  to  them  by  the  Newport  Corporation  Act,  1900,  s.  51 ;  and 
(2)  that  the  pillar  having  been  erected  on  August  8,  1902,  the  claim 
is  barred  by  the  Public  Authorities  Protection  Act,  1893,  s.  i. 

"In  the  Corporation  Act,  1900,  the  Lands  Clauses  Acts  are  incor- 
porated, and  it  is  provided  that  the  several  words  and  expressions  to 
which  by  the  Public  Health  Acts  meanings  are  assigned  shall  in  that 
Act  have  the  same  respective  meanings.  And  it  is  provided  by 
section  51  (i)  that  *  for  the  purpose  of  working  any  of  the  corporation 
tramways  by  mechanical  power  .  .  .  the  corporation  may  subject  to 
the  provisions  of  this  Act  construct  lay  down  place  erect  maintain 
renew  and  repair  on  in  over  or  under  any  street  or  road  in  which  any 
corporation  tramways  are  for  the  time  being  laid,'  certain  works  and 
appliances,  including  poles  and  posts,  and  the  defendants  are  further 
empowered  to  '  make  such  alterations  in  any  existing  tramways  of  the 
corporation  and  execute  all  such  works  on  and  in  connexion  there- 
with as  may  be  necessary  or  expedient  for  adapting  the  same  to  be 
worked  by  mechanical  power.' 

"  By  section  4  of  the  Public  Health  Act,  1875,  the  word  *  street '  is  trj 
include  '  any  highway  .  .  .  and  any  public  bridge  (not  being  a  county 
bridge),  and  any  road  lane  footway  square  court  alley  or  passage 
whether  a  thoroughfare  or  not.'  It  is  admitted  that  the  roadway  of 
the  Chepstow  Road  and  the  footpaths  on  each  side  of  it  are  together 
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^^^^        a  street  within  this    definition.     The    defendants    contend  that  by 
ftoottz/.  section   149  of  the  Public  Health  Act,   1875,  the  Chepstow  Road, 

Newport  including  the  pavement  in  front  of  the  plaintiff's  house  and  the  place 

where  the  pillar  has  been  fixed,  became  vested  in  them,  and  that 
they  are  therefore  empowered  by  section  51  of  their  Act  of  1900  to 
erect  the  pillar  in  question  in  the  place  where  they  have  erected  it 
without  obtaining  the  consent  thereto  of  the  plaintiff  and  without 
making  him  any  compensation  therefor.  I  think  that  this,  which  is 
the  defendants'  first  defence  to  the  action,  is  disposed  of  by  authority. 
It  has  been  decided  by  a  series  of  cases,  beginning  with  Cover  dale 
v.  Cliarltm,  4  Q.  B.  D.  104;  48  L.  J.  Q.  B.  128,  decided  by  the  Court 
of  Appeal  in  1878,  to  Baird  v.  Tunbridge  Wells  Corporation^  decided 
by  the  Court  of  Appeal,  1894,  2  Q.  B.  867 ;  64  L.  J.  Q.  B.  145,  and 
affirmed  by  the  House  of  Lords,  1896,  A.  C.  434;  65  L.  J.  Q.  B.  451, 
that  by  section  149  of  the  Public  Health  Act,  1875,  the  local  authority 
become  the  owners  of  so  much  of  the  soil  of  a  street  as  is  necessary 
for  the  ordinary  user  of  the  street  and  not  of  anything  more.  In  the 
Tunbridge  Wells  case  the  streets  were  vested  in  the  corporation  in 
the  same  way  and  under  the  same  section  of  the  Public  Health  Act, 
1875,  ^  i"^  *^®  present  case,  and  they  were  empowered  by  a  special 
Act  to  erect  lavatories  in  any  street,  and  it  was  held  that  the  subsoil 
in  the  street  did  not  belong  to  them,  and  that  they  had  not  any  right 
to  excavate  the  soil  and  erect  lavatories  below  the  surface  of  a  street 
The  present  Lord  Chancellor,  speaking  erf  the  section  in  question, 
said  that  it  vested  in  the  corporation  the  street  qua  street,  and,  indeed, 
so  much  of  the  actual  soil  of  the  street  as  might  be  necessary  for  the 
purpose  of  preserving  and  maintaining  it  and  using  it  as  a  street,  and 
the  late  Lord  Herschell  says :  *  It  seems  to  me  that  the  vesting  of 
the  street  vests  in  the  urban  authority  such  propert}^  and  such  property 
only  as  is  necessary  for  the  control  protection  and  maintenance  of 
the  street  as  a  highway  for  public  use.'  In  the  present  case  I  think 
the  placing  of  an  iron  pillar  is  not  necessar}^  for  the  purposes  so 
mentioned.  But  then  it  is  said  that  the  defendants  are  empowered 
to  do  this  by  section  51  of  their  Act  of  1900.  Upon  this  point  the 
observations  of  Smith  L.J.  in  the  Tunbridge  Wells  case  in  the  Court 
of  Appeal  are,  I  think,  conclusive.  His  Lordship  says  (1894,  2  Q.  B., 
at  p.  884) :  *  Now  when  a  statute  enacts  that  a  corporation  may  erect 
a  building  in  a  street  over  which  they  have  only  a  right  of  way  as  one 
of  the  public,  what  does  that  mean  ?  Does  it  mean  that  they  not  only 
may  utilise  what  the  landowner  has  already  dedicated  to  the  public, 
or  does  it  mean  that  they  may  take  away  from  the  landowner  what  he 
has  not  dedicated  to  the  public  and  which  still  remains  his  own  ?  It 
seems  to  me  that  the  true  answer  is  that  it  only  entitles  the  corporation 


Digitized  by 


Google 


king's  bench  division.  783 

to  use  what  the  owner  has  dedicated  to  the  public,  and  it  does  not        ^00^ 
entitle  the  corporation  to  take  the  landowner's  land  for  nothing;  and  Bsoott  v. 
I  should  point  out  if  the  corporation  desire  to  erect  buildings  upon  Newport 
another  man's  lands  they  can  do  so  by  paying  for  it,  for  the  Lands 
Gauses  Consolidation  Acts  are  incorporated  in  the  Act  of  1890,  and 
that  Act  can  be  brought  into  play/ 

"  I  think,  therefore,  that  the  defendants'  first  defence  fails.  The 
only  other  defence  is  that  as  the  pillar  was  erected  on  August  8,  1902, 
and  the  action  was  not  begun  until  March  30,  1903,  the  plaintiff  is 
precluded  from  bringing  the  action  by  the  Public  Authorities  Pro- 
tection Act,  1893.  Section  i  of  that  Act  provides  that  an  action 
brought  for  any  act  done  in  the  execution  of  any  Act  of  Parliament 
'  shall  not  lie  or  be  instituted  unless  it  is  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  complained  of,  or,  in  case 
of  a  continuance  of  injury  or  damage,  within  six  months  next  after 
the  ceasing  thereof.'  The  erection  of  the  pillar  is,  I  think,  a  con- 
tinuing injury  or  damage  to  the  plaintiff,  and  this  defence,  I  think, 
also  fails.  The  plaintiff  has  therefore  succeeded.  I  think,  however, 
that  I  ought  not  to  grant  a  mandatory  injuncti<m  for  the  removal  of 
the  pillar,  and  what  I  propose  to  do  is,  at  the  plaintiff's  option,  either 
to  assess  the  damage  which  he  has  suffered  by  the  defendants' 
v^rongful  act,  or  to  do  what  was  done  by  the  Court  of  Appeal  in  the 
Tunltridge  Wells  case,  that  is,  to  make  a  declaration  that  the  defen- 
dants are  not  entitled  to  the  soil  in  which  they  have  erected  the  pillar, 
and  that  its  erection  was  a  trespass  upon  the  plaintiff's  property. 
The  defendants  must  pay  the  costs  of  the  action  upon  scale  C.  If 
the  defendants  wish  to  keep  this  pillar  upon  the  plaintiff's  land  they 
can  do  so  by  paying  for  the  right  to  do  so  as  provided  by  the  Lands 
Clauses  Act." 

Macmorraftf  K,C.,  and  /.  Carver  for  the  defendants.  The  point 
before  the  Court  is  shortly  whether  the  defendants  had  a  right  to 
erect  this  pillar  where  it  was.  That  depends  on  whether  it  was  erected 
*m  a  street  Section  51  (i)  of  the  Newport  Corporation  Act,  1900, 
empowers  the  defendants  to  "  construct  lay  down  place  erect  main- 
tain renew  and  repair  on  in  over  or  under  any  street  or  road "  in 
which  any  corporation  tramways  are  laid,  works  including 
**  poles  "  and  "  posts."  This  is  a  street  within  section  4  of  the  Public 
Health  Act,  1875,  and  the  judge  has  found  that  the  public  had 
acquired  a  right  of  way  over  the  pavement  subject  to  a  certain  user 
by  the  plaintiff.  Richards  v.  Kessick  (1888)  57  L.  J.  M.  C.  48,  is 
an  authority  that  houses  with  a  strip  of  land  or  pavement  in  front 
of  them  form  a  street,  and   that   the    definition  "  street "  is  properly 
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applied  to  property  of  this  kind.     The  plaintiff  may  have  a  right  to 
SBcott  V.  compensation,  but  the  erection  of  this  pillar  is  not  a  trespass :  GoU- 

Newport  jfgrg  v.  Liverpool  Corporation  (1900)  82  L.  T.  362. 

^  il.  T.  Lait/rence,  K.C,  and  /.  Sankey  for  the  plaintiff.     The  defen- 

dants have  trespassed  upon  the  plaintiff's  land.  It  is  not  a  question 
here  whether  there  may  not  have  been  a  dedication  of  the  strip 
of  land  as  part  of  the  street,  but  of  driving  an  iron  pillar  six  fee* 
into  the  plaintiff's  land  without  either  notice  or  compensation: 
Farmer  v.  Waterloo  and  City  Railway j  1895,  i  Ch.  527 ;  64  L.  J. 
Ch.  338. 

The  defendants,  although  they  are  undertakers  with  statutory 
powers,  cannot  enter  on  property  unless  within  the  scope  of  those 
powers.  Section  51  of  the  Newport  Corporation  Act,  1900,  in  one 
sense  includes  this  area,  but  yet  the  defendants  must  conform  to  the 
ordinary  law.  The  area  here  is  the  street,  and  the  powers  given  by 
the  statute  allow  the  defendants  to  do  a  great  deal  as  they  like  in 
the  street,  but  these  powers  must  be  exercised  with  respect  to  the 
ownership  of  property.  Here  the  defendants  actually  expropriate  the 
plaintiff  of  his  property,  and  in  consequence  the  plaintiff  can  neither 
form  a  cellar  nor  a  strong  room  on  his  own  land.  This  appropriation 
by  the  defendants  is  directly  contrary  to  the  decision  of  Tunbridgt 
Wells  Corporation  v.  Bairdy  1896,  A.  C.  434;  65  L.  J.  Q.  B.  451 
— that  the  local  authority  only  own  so  much  of  the  soil  of  the  street 
as  is  necessary  for  the  ordinary  user  and  no  more.  When  clothed 
with  statutor}'  powers  the  defendants  can  do  no  more  than  follow 
those  powers ;  they  cannot  extend  them,  and  directly  the  county  court 
judge  found  as  he  did  that  here  there  was  a  trespass,  the  defendants 
were  out  of  court 

Macmorran,  K.C,  in  reply.  Coverdale  v.  Charlton  (1878)  4  Q.  B.  D. 
104;  48  L.  J.  Q.  B.  128,  and  Tunbridge  WelU  Corporation  v.  Baird 
have  no  application,  but  the  case  is  analogous  with  that  of  laying  a 
sewer  under  section  16  of  the  Public  Health  Act,  1875  \  ^uid  then  the 
only  right  of  the  person  whose  property  is  taken  is  compensation: 
'North  London  Railway  v.  Metropolitan  Board  of  Works  (1859) 
28  L.  J.  Ch.  909;  Hughes  v.  Metropolitan  Board  of  Works  (1861) 
4  L.  T.  318. 

\Sankey,  The  laying  of  sewers  under  the  Public  Health  Act,  1875, 
is  not  analogous  with  what  has  been  done  in  this  case,  because  the 
right  to  compensation  in  the  case  of  the  sewers  is  given  by  section  308 
of  the  Public  Health  Act,  1875,  while  here  the  matter  is  governed 
by  the  Lands  Clauses  Acts,  under  which  notice  to  treat  must  be  given 
before  the  land  is  taken.] 
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Cur.  adv,  vult,  iSO^ 

Jan.  12.  Lord  Alverstone  CJ.  This  is  a  question  of  general  BBoott ». 
importance,  and  as  similar  questions  my  arise  in  other  cases,  it  is  as  Newport 
well  that  we  should  say  no  more  than  is  necessary  for  the  decision  of  ^ 
the  case  actually  before  us.  The  point  is,  shortly,  whether  the  defen- 
dants have  committed  a  trespass  on  the  plaintiff's  land.  Originally  his 
strip  of  land  was  separated  from  the  roadway,  but  subsequently  a 
right  of  way  over  the  pavement  adjoining  the  roadway  was  dedicated 
to  the  public,  subject  to  any  interruption  which  might  be  occasioned 
by  placing  articles  of  fiumiture  upon  it  for  sale;  and,  in  my  opinion, 
there  can  be  little  or  no  doubt  that  as  regards  the  surface  that 
strip  of  land  became  a  "  street "  vested  in  the  defendants.  Then 
upon  this  strip  of  land  thus  dedicated  the  defendants,  for  the  purpose 
of  supporting  an  overhead  electric  wire  in  connection  with  their 
tramway  line,  planted  a  hollow  iron  pillar  some  30  feet  high 
and  about  10  inches  in  diameter  at  its  base,  which  penetrates  the 
ground  to  a  depth  of  some  6  feet.  The  plaintiff  complains  that  this 
pillar  is  sunk  in  the  ground  to  a  depth  greater  than  any  that  can  be 
vested  in  the  defendants,  and  to  a  depth  greater  than  is  necessary 
for  the  proper  user  of  the  pavement  or  street  by  the  defendants.  He 
contends  in  the  first  place  that  this  is  such  an  encroachment  upon 
his  property  as  cannot  be  justified  by  statute  or  otherwise,  and  that 
it  constitutes  a  trespass  to  his  land.  If  that  contention  be  well 
foimded,  there  can  be  no  doubt  but  that  the  judgment  of  the  learned ' 
count}'  court  judge  is  correct,  and  that  the  plaintiff  is  entitled  to  the 
declaration  that  the  defendants  are  not  entitled  to  the  soil  in  which 
they  have  erected  their  pillar,  and  that  its  erection  is  a  trespass  upon 
the  plaintiff's  property. 

I  am  of  opinion,  however,  having  regard  to  the  provisions  of  the 
Newport  Corporation  Act,  1900,  that  this  contention  of  the  plaintiff 
cannot  be  sustained.  That  Act,  which  incorporates  the  Lands 
Clauses  Consolidation  Act,  1845,  provides  by  section  51  that 
for  the  purpose  of  working  their  tramways  the  defendants  may  erect 
"  on  in  over  or  under  any  street "  poles  and  posts.  Therefore,  it 
appears  to  me  that  the  defendants  had  power  under  that  section  to 
erect  this  pillar  on  the  pavement  in  question. 

The  plaintiff,  however,  further  contends  that  the  erection  of  the 
pillar  amounts  to  a  taking  of  land  within  the  meaning  of  section  18 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  that  since  the 
defendants  did  not  give  him  notice  under  that  Act  of  their  intention 
to  take  land,  what  they  have  done  here  cannot  be  justified  under  the 
Newport  Corporation  Act,  1900,  but  of  itself  ccMistitutes  a  trespass. 
I  cannot  assent  to  that  contention,  for  in  my  opinion  the  erection  of 
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^^^^        a  pole  or  post  in  pursuance  of  section  51  of  the  Act  of  1900  in  a 
beottz;.  street  the  subsoil  of  which  belongs  to  a  private  owner  was  never        I 

OalrMmUinn         intended  to  be  regarded  as  a  taking  of  land  for  the  purposes  of  the        \ 
Lands  Clauses  Consolidation  Act,  1845.     ^^  cannot  possibly  be  said        J 
that  because  the  pillar  derives  its  support  from  the  plaintiffs  land        \ 
there  has  been  a  taking  of  land  within  that  statute.     I  therefore  come        \ 
to  the  conclusion  that  the  erection  of  this  pillar  was  not  a  taking  of        ! 
the  plaintiffs  land.     If  the  support  afforded  to  the  pillar  by  the  land 
constitutes  lan  injury  affecting  it,  the  plaintiff  has  a  remedy  under  the 
68th  section  of  the  Lands  Clauses   Consolidation  Act,    1845.    ^^       i 
I  desire  to  make  it  quite  clear  that  in  my  opinion  there  has  been  no 
taking  of  the  plaintiff's  land  within  the  contemplation  of  the  Lands        | 
Clauses  Acts,  and  for  these  reasons  I  am  of  opinion  that  we  must       I 
allow  this  appeal.  j 

Wills  J.     I  am  of  the  same  opinion,  and  for  the  same  reasons.  \ 

Kennedy  J.  I  agree.  Under  section  51  of  the  Newport  Cor-  j 
poration  Act,  1900,  the  <iefendants  are  for  the  purpose  of  working  j 
their  tramways  empowered  to  erect  poles  or  posts  on  in  over  or  under  : 
any  street.  There  can  be  no  doubt  that  the  act  of  the  defendants  \ 
in  erecting  this  pillar  was  strictly  within  the  terms  of  that  section.  j 
It  has  been  contended  for  the  plaintiff  that  there  is  a  reservation 
from  the  acts  the  statute  empowers  the  defendants  to  perform  which  \ 
prevents  any  interference  on  their  part  with  the  soil  not  vested  in  ! 
them  without  the  leave  or  licence  of  the  owner  of  the  soil.  I  am  \ 
by  no  means  prepared  to  assent  to  that  contention,  for,  in  my  view,  ! 
where  property  is  situated  within  an  area  such  as  a  street  whidi  is  ] 
under  the  control  of  any  lOcal  authority,  even  though  the  property  j 
in  the  soil  has  not  passed  to  them,  yet  they  may  have  a  right  of  < 
entry  upon  it  by  virtue  of  statutor}'  powers  such  as  to  enable  them 
to  do  the  authorised  work.  This  proposition  forms,  I  think,  the 
basis  of  the  judgment  of  Chitty  J.  in  Fareham  Local  Board  v.  Smith 
(1891)  7  Times  L.  R.  443.  I  do  not  think  anything  to  the  contrary 
is  to  be  found  in  any  of  the  cases  referred  to  by  the  learned  comity 
court  judge.  The  same  proposition  appears  also  to  be  contained  in 
Taylor  v.  Oldham  Corporation  (1876)  4  Ch.  D.  395 ;  46  L.  J.  Ch.  105. 
There  the  observations  of  Jessel  M.R.  referring  to  the  usual  clause 
in  local  Acts  vesting  sewers  in  a  sewer  authority  seem  to  imply  that 
although  the  subsoil  of  a  street  may  not  be  vested  in  the  local 
authority,  yet  they  have  certain  rights  of  using  it  in  the  exercise  of 
their  statutory  powers.  I  am  therefore  of  opinion  that  the  defendants 
have  performed  these  acts  within  the  area  subject  to  their  authority, 
that  what  they  have  done  does  not  amount  to  a  trespass  to  the  subsoil, 
and  that,  having  regard  to  the  place  in  which  they  have  erected  this 
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pillar,  it  is  impossible  for  the  plaintiff  to  maintain  an  action  of  trespass        ^^^^ 
against  them.     I  am  further  of  opinion  that  the  erection  of  the  pillar  Esoott  v, 
is  not  a  taking  of  land,  but  the  exercise  of  a  statutory  right     If  the  S]!J2[Liil 
property  of  the  plaintiff  has  been  injuriously  affected  he  will  no  doubt     'T^^**™"' 
be  entitled  to  compensation  under  section  68  of  the  Lands  Clauses 
Consolidation  Act,  1845.     Were  our  deci«on  to  be  otherwise,  every 
local  authority  would  be  bound  to  give  notice  under  section  18  of  that 
Act  whenever  in  the  execution  of  their  powers  under  a  local  Act  they 
find  it  necessary  or  expedient  to  penetrate  below  the  surface  of  a 
street  the  subsoil  of  which  is  not  vested  in  them. 

Appeal  allowed. 

Solicitors  for  the  plaintiff— Ley,  Lake  and  Ley,  for  Morgan  &  Co., 
Newport 

Solicitors  for  the  defendants — Cole  and  Jackson,  for  A.  A.  Newman, 
Newport. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

The  above  case  proceeded  on  the  footing  that  the  strip  of  land  which  had  been 
thrown  open  to  Chepstow  Road  by  the  plaintiffs  predecessor  in  title  had  been 
dedicated  to  the  public,  subject  to  a  right  reserved  to  obstruct  the  passage  by 
articles  exposed  for  sale,  and  that,  in  consequence  of  this  limited  dedication,  the 
strip  was  vested  in  the  defendants  as  a  street  under  section  149  of  the  Public 
Health  Act,  1875. 

There  are,  however,  considerable  difficulties  in  the  way  of  the  conclusion  that 
the  strip  really  was  so  vested. 

It  seems  that  there  can  be  a  dedication  of  a  highway,  subject  to  a  right 
reserved  of  the  character  in  question  (see  Le  Neve  v.  Mile  End  Old  Town  Vestry 
(1S58),  8  E.  &  B.  1054;  27  L.  J.  Q.  B.  208;  4  Jur.  (n.s.)  660;  MoratU 
V.  Chambertin  (1861),  6  H.  &  N.  541  ;  30  L.  J.  Ex.  299  ;  Gerring  v.  Barfield 
(1864),  16  C.  B.  n.s.  597;  fonts  v.  Matthews  {\^^^  I  Times  L.  R.  482; 
Leicester  Urban  Sanitary  Authority  v.  Holland  (1888),  57  L.  J.  M.  C.  75  ; 
Jieg.  V.  Londonderry  fustices^  1902,  2  Ir.  R.  266),  though  the  point  is  perhaps 
not  altogether  free  from  doubt.  Taking  it,  however,  that  there  can  be  such  a 
dedication,  it  still  seems  open  to  very  grave  doubt  whether,  assuming  that  all 
the  material  focts  are  stated  in  the  learned  county  court  judge's  judgment,  the 
proper  inference  in  the  above  case  would  not  have  been  rather  that  there  had  been 
no  dedication  at  all  than  that  there  had  been  a  limited  dedication. 

Even  if  it  is  assumed  that  there  was  dedication  of  the  strip,  and  that  the 
limited  nature  of  the  dedication  is  for  this  purpose  immaterial,  it  seems  byno  means 
necessarily  to  follow  that  the  strip  vested  m  the  defendants. 

The  streets  vested  in  the  urban  authority  by  section  149  of  the  Public  Health 
Act,  1875,  are:  **A11  streets,  being  or  which  at  anytime  become  highways 
repairable  by  the  inhabitants  at  large  within  any  urban  district."  Streets  which 
are  not  highways  repairable  bv  the  inhabitants  at  large  are  not  vested,  though 
there  may  have  been  the  niilest  dedication.  Apparently,  therefore,  the 
assumption  that  the  strip  in  question  had  vested  in  the  urban  authority,  involves 
the  assumption  that  the  liability  of  the  inhabitants  at  large  had  attached  to  it. 
It  is,  of  course,  familiar  that  section  23  of  the  Highway  Act,  1835  (5  &  6 
WilL  IV.,  c.  50),  in  general  prevents  a  newly-dedicated  highway  from  becoming 
repairable  by  the  inhabitants  at  large,  unless  and  until  it  is  formally  adopted 
under  that  section  or  under  some  other  enactment  in  that  behalf,  such  as  section 
152  of  the  Public  Health  Act,  1875  (see  Reg,  v.  Dukinfield  Inhabitants  (1863), 
4  B.  &  S.  158 ;  32  L.  J.  M.  C.  230),  though  there  are  exceptions  where  the 
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MO*.  Kability  of  the  inhabitants  attaches,  as  before  the  Act  of  1835,  without  such 

_  formahty,  e.g.^  where  a  turnpike  road  has  remained  open  after  the  expiration  of 

^*^"  ^  the  trust,  or  a  highway  has  oeen  formed  under  statutory  powers  by  the  local 

JJewport  authority  (see  Reg,  v.  Thomas  (1857),  7  E.  &  B.  399 ;  3  Jur.  (n.s.)  713  ;  5  W.  R. 

Corporation.  321.  Kingston-upan- Hull  Local  Boards,  Jones  {\%^(>\  1  H.  &  N.  489  ;  26L.J. 

Ex.  33;  2  Jur.  (n.s.)   1193;    5  W.  R.  161  ;  Leigh   Urban  District  Councils. 

King,    1901,    X   K.    B.   747;     70    L.    T.   K.    B.    313;     83  L.   T.   777;    65 

LP.  243,  per  Phillimore  J.).  There  was  no  suggestion  that  there 
d  been  any  formal  adoption  of  the  strip  in  the  above  case.  And  it 
cannot  have  become  repairable  by  the  inhabitants  at  large  unless  section  23  of 
the  Act  of  1835  is  to  be  construed  as  not  applicable  to  a  mere  widening  of 
an  existing  highway  already  repairable  by  the  inhabitants  at  large.  There  is  a 
good  deal  to  be  said  in  fevour  of  this  interpretation  ;  but  the  question  docs  not 
appear  at  present  to  be  really  touched  by  authority.  There  are  one  or  two  cases 
in  which  it  has  been  assumed  that  on  the  widening  of  a  highway  repairable 
by  the  inhabitants  at  large  by  the  voluntary  addition  of  strips  of  land  by  tbe 
adjoining  landowners,  the  added  strips  did  not  become  repairable  by  the 
inhabitants  at  large  (see  Richards  v.  Kessick  (1888),  57  L.  J.  M*  C.  48;  59 
L.  T.  318 ;  Evans  v.  Newport  Urban  Sanitary  Authority  (1889),  24  Q.  B.  D. 
264 ;  59  L.  J.  M.  C.  8  ;  61  L.  T.  684  ;  38  W.  R.  400  ;  54  J.  P.  374),  but  the 
point  never  seems  to  have  been  considered.  In  the  above  case  again  there  was 
no  argument  on  the  point,  and  though  Lord  Alverstone  C.J.  no  doubt  said  that  - 
in  his  opinion  the  strip  was  vested,  it  seems  to  have  been  immaterial  to  bis  judg- 
ment whether  it  was  so  or  not  so  long  as  it  was  "street."  It  seems,  accordingly, 
that  the  question  whether  on  the  voluntary  widening  of  a  highi*ay  by  the 
adjoining  landowner,  the  liability  of  the  inhabitants  at  large  attaches  to  the  whole 
highway  as  widened,  or  remains  confined  to  the  original  width  of  highway,  must 
be  regarded  as  remaining  quite  open. 

It  may  be  added  that,  on  the  authorities,  there  is  some  ^ound  for  arguing  that 
<he  reservation  of  a  right  of  obstruction  on  the  dedication  of  a  hieh>%'ay  may 
prevent  the  highway  from  vesting  as  a  street  in  the  urban  authonty  or  even 
from  being  **  street  at  all  for  statutory  purposes.  Thus  in  Le  Neite  v.  Mile  End 
Old  Town  Vestry,  supra,  there  were  in  a  public  road  in  London  spaces  inter- 
vening between  the  footways  and  carriageway,  which  had  been,  as  it  was  held 
or  assumed,  dedicated  as  highway  subject  to  reserved  rights  of  obstruction ;  and 
it  ^^-as  held  that  the  local  authority  could  not  cause  obstructions  to  be  removed 
from  the  spaces  under  provisions  in  the  Metropolis  Management  Act,  1855, 
dealing  with  "streets,"  on  the  ground  that  the  open  spaces  were  not  "streets'* 
within  that  Act.  And  somewhat  similar  decisions  were  given  in  Mclntcsk  v. 
Romford  Local  Board  (1SS9),  61  L.  T.  185,  and  Chelsea  Vestry  v.  Stoddard 
(1879),  43  J.  P.  782.  Perhaps,  however,  these  cases  may  be  explained  as  going 
no  further  than  to  show  that  statutory  powers  as  to  **  streets  "  will  not  as  a  role, 
at  all  events  in  the  absence  of  provisions  for  compensation,  prevail  against  special 
private  rights  over  such  streets. 
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EASTBOURNE  CORPORATION  e/.  ATTORNEY-OENERAL.  Divisional 

^  Court, 

Revenue  —  Stamp  duty  —  Pupchase  of  ppopepty  under  authoplty  of  i/^v  m  inoi 
statute-PuFohase  of  apeollle  ppoperty  authoplsed  by  local  Aot-  '    -^     '   ^ 
Ppoduotlon  of  Inatpument  of  oonveyanoe— Defttult  of  ppoduotlon—       Court  of 
Duty  on  entire  consldepatlon  for  sale  authoplsed  Includln^r  pploe        Vnpeal 
of  pepsonal  ehattele-Flnanoe  Act,  1895  (58  dc  59  Viet,  c.  16),  a.  12.    ^^^'  ^g     '   , 

The  provision  in  section  12  of  the  Finance  Act,  1895,  that  where      House  of 
by  virtue  of  any  Act  any  person  is  authorised  to  purchase  property ,       Lords, 
such  person  shall,  within  a  specified  time,  produce  to  the  Commis-   ^*^^-  12,  15, 
sioners  of  Inland  Revenue  an   instrument  of  conveyance   of  the        '9^* 
property  duly  stamped  with  the    ad  valorem   duty  paycUfle  on   a 
conveyance  on  sale  of  the  property  is  not  confined  to  real  property, 
hut  in  the  case  of  a  purchase  under  such  statutory  authority  as  is 
contemplated  by  the  section    extends  to  the  whole  of  the  property, 
personal  as   well  as  real,   which    the  purchaser  is  empowered  to 
purchase. 

Held,  therefore,  that  a  municipal  corporation  who  were  empoivered 
by  an  Act  to  purchase  the  undertaking  of  a  particular  electric  light 
company,  comprising  both  real  and  personal  property,  and  who 
purchased  such  undertaking  accordingly,  were  liable  under  the  section 
for  ad  valorem  stamp  duty  on  the  whole  consideration,  and  not  only^ 
on  so  much  thereof  as  related  to  the  realty. 

Special  case  stated  by  consent  pursuant  to  Order  LXVIII.,  r.  2, 
and  Order  XXXIV.,  r.  i,  in  a  proceeding  commenced  by  informa- 
tion preferred  on  behalf  of  the  Crown  against  the  Eastbourne 
Corporation,  as  follows : — 

1.  This  is  an  information  on  behalf  of  the  Crown  to  recover 
^443  15s.  and  interest  for  duty  claimed  under  section  12  of  the 
Finance  Act,  1895,  in  respect  of  a  purchase  of  property  by  the  defen- 
dants under  statutory  power  as  hereinafter  mentioned. 

2.  On  April  19,  1899,  an  agreement  was  entered  into  between 
the  Eastbourne  Electric  Light  Company,  Limited  (thereinafter  and 
hereinafter  called  the  Company),  and  the  defendants  (thereinafter  called 
the  Corporation). 

3.  It  was  recited  in  the  said  agreement  diat  the  Company  under  the 
Eastbourne  Electric  Supply  Order,  1890,  confirmed  by  the  Electric 
Lighting  Order  Confirmation  (No.  8)  Act,  1890,  had  acquired  land  and 
erected  electric  lighting  works  and  provided  plant,  machinery,  mains 
and  other  appliances,  and  had  been  supplying  electrical  energy  within 
the  area  specified  in  the  said  Order. 
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4.  Clause  I  of  the  said  agreement  was  as  follows  : — 

"  Subject  to  the  provisions  hereinafter  contained  the  Company 
will  sell  and  the  Corporation  will  buy  the  whole  of  the  undertsiing 
of  the  Company  under  the  said  Order  and  all  the  powers  rights  and 
privileges  thereby  conferred  on  the  Company  together  with  the  fiiU 
benefit  of  all  pending  contracts  and  engagements  to  which  the 
Company  are  or  may  be  entitled  in  connection  with  the  said  under- 
taking, together  with  the  freehold  piece  of  land  and  the  building 
erected  thereon  situate  in  Junction  Road,  Eastbourne,  aforesaid 
with  all  the  works  engines  and  fixed  and  movable  plant  and 
machinery  wires  cables  pipes  instruments  utensils  tools  and  all 
other  goods  chattels  and  effects  belonging  to  the  said  Company 
which  now  are  or  shall  at  the  time  of  completion  of  the  said 
purchase  be  used  and  provided  by  the  Company  for  the  purposes 
of  the  said  undertaking  save  and  except  all  depreciation  and  other 
reserve  funds  cash  balances  book  and  other  debts  earnings  rights 
and  credits  belonging  or  due  to  the  Company  at  the  time  of  such 
completion  and  the  Company's  books  and  papers  and  the  furniture 
of  their  board  room." 

5.  By  clause  2  it  was  agreed  that  the  consideration  for  the  purchase 
should  be  the  sum  of  ;^82,i35  in  addition  to  the  sums  thereinafter  and 
hereinafter  mentioned,  provided  always  that  if  the  Corporation  agreed 
to  take  into  their  employment  either  the  manager  or  secretary  of  the 
Company  upon  such  terms  as  should  be  agreed  upon  between  the 
Corporation  and  the  said  manager  and  secretary  respectively,  then  the 
Corporation  should  be  entitled  to  deduct  from  the  said  purchase-money 
the  sum  of  ;^2,ooo  in  the  proportion  of  two-thirds  thereof  in  respect  to 
the  manager  and  one-third  thereof  in  respect  to  the  secretary  so  agreed 
to  be  taken  into  the  employment  of  the  Corporation  for  the  loss  of 
office.  The  Corporation  did  not  take  either  the  said  manager  or  the 
said  secretary  into  their  employment,  and  no  part  of  the  said  ;^2,ooo 
became  deductible. 

6.  By  clause  3  it  was  provided  that  the  purchase  should  be 
completed  and  the  purchase-money  paid  on  January  i,  1900,  on  which 
day  the  Company  would  convey  their  freehold  premises  to  the  defen- 
dants, and  also  assign  or  deliver  over  to  them  all  the  remainder  of  the 
premises  agreed  to  be  sold. 

7.  By  clause  4  the  Company  were  to  carry  on  the  undertaking  as  a 
going  concern  until  the  day  of  completion,  and  by  clause  5  the  defen- 
dants were  to  pay  for  all  new  plant  and  machinery  provided  since 
December  31,  1898,  and  for  certain  additional  capital  outlay  which 
might  be  incurred  by  the  Company  before  completion ;  the  amount 
which  became  payable  under  this  provision  was  ^^6,614  2s.  9d. 
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8.  Of  the  two  sums  of  ;^82,i35  and  £6,614  as.  9d.,  together  making      ^^Q^-^ 
;^88,749  28.  9d.,  the  consideration  for  the  sale  as  aforesaid,  ;^37,929  Eastboanie 
was  in  respect  of  goods,  wares,  and  merchandise.  Corporation  v. 

9.  By  section  3  of  a  Provisional  Order  subsequently  granted  by  the  6en«n^" 
Board  of  Trade  under  the  Electric  Lighting  Acts,  1882  and  1888,  to 

the  defendants  it  was  provided  as  follows : — 

"3.  (i)  This  Order  shall  not  except  as  provided  by  this  section 
come  into  force  or  have  effect  notwithstanding  the  confirmation 
thereof  by  Parliament  until  such  date  as  the  Board  of  Trade  fix  in 
accordance  with  this  section  and  the  date  so  fixed  is  in  this  Order 
referred  to  as  *the  commencement  of  this  Order.' 

"  (2)  The  Board  of  Trade  shall  fix  a  date  for  the  commencement 
of  the  Order  when  they  are  satisfied  that  the  Undertakers  have 
completed  the  purchase  of  the  undertaking  of  the  Eastbourne 
Electric  Light  Company  Limited  under  the  Eastbourne  Electric 
Supply  Order  1890  in  accordance  with  the  agreement  made 
between  that  Company  of  the  one  part  and  the  Undertakers  of  the 
other  part  dated  the  19th  day  of  April  1899  or  any  further  agree- 
ment made  between  the  Company  and  the  Undertakers  necessary 
or  expedient  for  enabling  the  original  agreement  to  be  carried  into 
effect. 

"  (3)  As  from  the  commencement  of  this  Order  the  Eastbourne 
Electric  Supply  Order  1890  (confirmed  by  the  Electric  Lighting 
Orders  Confirmation  (No.  8)  Act  1890)  shall  be  revoked  without 
prejudice  to  anything  done  or  suffered  or  any  liability  to  a  penalty 
or  otherwise  incurred  or  to  the  prosecution  of  any  legal  proceedings 
thereunder. 

"  (4)  The  Undertakers  shall  have  power  to  buy  and  the  East- 
bourne Electric  Light  Company  Limited  shall  have  power  to  sell 
the  undertaking  of  the  Company  in  conformity  with  this  section 
and  for  that  purpose  this  Order  shall  come  into  force  and  have 
effect  on  the  day  when  the  Act  confirming  this  Order  is  passed." 

10.  By  section  4  it  was  provided  that  the  Undertakers  for  the 
purposes  of  the  Order  should  be  the  defendants. 

11.  By  section  2  of  the  Electric  Lighting  Orders  Confirmation 
(No.  19)  Act,  1899,  passed  July  13,  1899,  the  above-mentioned 
Provisional  Order  was  confirmed,  and  it  was  enacted  that  all  the 
provisions  thereof  should  from  and  after  the  passing  of  the  Act  have  full 
validity  and  effect. 

12.  The  purchase  provided  for  by  the  said  agreement  of  April  19, 
1899,  was  duly  completed  on  January  i,  1900,  payment  of  the  purchase- 
money  being  made  as  to  ;£88,i35  o"  that  day,  and  as  to  the  balance, 
;;^6i4  2S.  9d.,  on  the  27th  February  following.     It  is  to  be  taken  that 


Digitized  by 


Google 


792 


KNIGHTS    LOCAL   GOVERNMENT    REPORTS. 


190t-4b 


1901-4. 

Eastbourne 
Oorporation  v. 
Attornej- 
6«n«ral. 


the  defendants  have  been  always  ready  and  willing  to  produce  to  the 
Commissioners  of  Inland  Revenue  an  instrument  of  conveyance 
stamped  with  ad  valdrem  duty  upon  the  consideration  excluding  the 
;£'2,ooo  in  paragraph  5  hereof  mentioned,  and  excluding  the  ;^37,929 
in  respect  of  goods,  wares,  and  merchandise  in  paragraph  8  hereof 
mentioned,  and  that  if  the  production  of  such  a  conveyance  so  stamped 
would  have  been  a  compliance  with  the  requirements  of  section  12  of 
the  Finance  Act,  1895,  the  defendants  have  committed  no  defiault. 
Save  as  aforesaid  no  conveyance  has  been  produced  under  the  said 
section. 

13.  The  said  agreement  and  the  Provisional  Orders  and  Acts  herein- 
before referred  to  and  the  above  referred  to  conveyance  and  the  corre- 
spondence between  the  Commissioners  of  Inland  Revenue  and  the 
defendants,  copy  of  which  is  annexed  hereto,  may  be  referred  to  as  part 
of  this  case. 

14.  The  Attorney-General  contends  that  by  virtue  of  the  Electric 
Lighting  Orders  Confirmation  (No.  19)  Act,  1899,  confirming  the  Pro- 
visional Order  granted  to  the  defendants  as  hereinbefore  mentioned, 
the  defendants  were  authorised  to  purchase  the  property  comprised  in 
the  said  agreement  of  April  19,  1899,  and  were  therefore  bound  within 
three  months  of  the  completion  of  the  said  purchase,  that  is  to  say  on 
April  I,  1900,  ue.y  within  three  months  of  January  i,  1900,  to  produce 
an  instrument  of  conveyance  of  the  whole  of  the  said  property,  including 
chattels,  duly  stamped  with  the  ad  valorem  duty  payable  upon  a  convey- 
ance on  sale  of  such  property,  that  is  to  say  with  a  duty  of  ;^443  15s., 
or  5s.  for  every  ;^5o  of  the  sum  of  ;£88,749  2s.  9d.,  such  sum  being 
arrived  at  by  adding  together  the  sum  of  ^^82,135  mentioned  in  para- 
graph 5  hereof,  and  the  sum  of  ;^6,6i4  2s.  9d.  mentioned  in 
paragraph  7  hereof,  the  whole  of  which  sum  of  ;£^88,749  2s.  9d.  the 
Attorney-General  contends  to  be  consideration  for  such  sale.  The 
Attorney  General  further  contends  that  under  the  circumstances  a 
default  has  been  made  within  the  meaning  of  section  12  of  the  said 
Act,  and  that  the  duty  claimed  with  interest  at  5  per  cent,  from  the  date 
of  completion  is  a  debt  due  to  His  Majesty  from  the  defendants. 

15.  The  defendants  contend — 

(i)  That  no  duty  is  payable  on  the  sum  of  ;^37,929  mentioned 
in  paragraph  8  hereof. 

(2)  That  no  duty  is  payable  on  the  sum  of  j^2,ooo  mentioned 

in  paragraph  5  hereof. 

The  question  for  the  Court  is  whether  ad  valorem  duty  on  so  much 

of  the  consideration  as  represented  goods,  wares,   and   merchandise, 

viz.,  ;^37,929,  and  on  the  sum  of  ^2,000  referred  to  in  paragraphs 

hereof,  is  recoverable  or  not.     If  the  decision  is  in  the  affirmative  on 
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tither  or  both  points  judgment  is  to  be  entered  for  the  Crown  for  the       t^Oi-Ah 
amount  recoverable  with  interest.     If  the  decision  is  in  the  negative  on  Eastboune 
either  or  both  points  judgment  is  to  be  entered  for  the  defendants  upon  JjJJ^*!^^  ^' 
that  point  or  points.     The  costs  to  be  in  the  discretion  of  the  Court.       General. 

Section  12  of  the  Finance  Act,  1895  (58  &  59  Vict  c.  16),  is  as 
follows . — 

12.  \Micre  after  the  passing  of  this  Act,  by  virtue  of  any  Act  whether  passed  before 
or  after  this  Act,  either — 

(a)  any  property  is  vested  by  way  of  sale  in  any  person  ;  or 

(d)  any  person  is  authorised  to  purchase  property  ; 
such  person  shall  within  three  months  after  the  passing  of  the  Act,  or  the  date  of 
Testing,  whichever  is  later,  or  after  the  completion  of  the  purchase,  as  the  case  may  be, 
produce  to  the  Commissioners  of  Inland  Revenue  a  copy  of  the  Act  printed  by  the 
Queen's  printer  of  Acts  of  Parliament  or  some  instrument  relating  to  the  vesting  in 
the  first  case,  and  an  instrument  of  conveyance  of  the  property  in  the  other  case,  duly 
stamped  with  the  a/  valorem  duty  payable  upon  a  conveyance  on  sale  of  the  property  ; 
and  in  default  of  such  production,  the  duty  with  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum  from  the  passing  of  the  Act,  date  of  vesting,  or  completion  of  the 
purchase,  as  the  case  may  be,  shall  be  a  debt  to  Her  Majesty  from  such  person. 

The  case  came  before  the  Divisional  Court  on  May  10,  1901,  when 
the  Solicitor-General  (Sir  E,  Carson,  K.C.)  and  5.  A.  T.  Rowlatt 
appeared  for  the  Crown,  and  J,  Ritchie  Macoun  for  the  defendants. 
The  case  is  reported,  1901,  2  K.  B.  773;  70  L.  J.  K.  1046.  The 
following  judgments  were  delivered  : —  * 

Kennedy  J.  It  appears  to  me,  having  listened  to  the  very  careful 
argument  addressed  to  us  by  the  subject  in  this  case,  that  the  conten- 
tion of  the  Crown  is  right.  The  Eastbourne  Electric  Light  Company, 
Limited,  entered  into  an  agreement  in  1899  i*^  which  it  is  recited  that 
the. Company  had  "acquired  certain  freehold  land  and  buildings  and 
erected  thereon  electric  lighting  works  and  provided  and  set  up  plant 
and  machinery  and  laid  down  mains  wires  pipes  and  other  appliances 
for  that  purpose  and  have  for  several  years  past  been  supplying  electrical 
eneigy  for  public  and  private  purposes  within  the  area."  After  that 
redtal  it  was  there  provided  that  the  Corporation  should  buy,  subject 
to  certain  provisions  contained  in  the  agreement,  the  whole  of  the 
undertaking  and  all  the  powers,  rights,  and  privileges  conferred  on  the 
Company  with  the  benefit  of  all  contracts  and  engagements  together 
with  land  and  all  their  works  and  plant  and  machinery  and  so  on.  To 
keep  to  the  question  as  to  the  goods  first,  it  must  also  be  taken  for  the 
purposes  of  to-day — and  I  suppose  simply  for  the  purpose  of  raising  this 
contention,  which  the  Corporation  of  Eastbourne  wish  to  raise — that  you 

*  The  judgments  in  the  Divisional  and  in  the  Court  of  Appeal  are  taken  substan- 
tially verbatim  from  the  shorthand  notes  of  the  proceedings. 
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can  apportion  the  contract  price  mentioned  in  that  dgreement,  which  is 
said  to  be  ;^82,i35  subject  to  certain  deductions  (which  I  need  not 
refer  to  at  this  stage) — that  ^37,929  is  to  be  taken  as  being  the  portion 
of  the  total  purchase-money  which  might  be  attributed  to  goods,  wares, 
and  merchandise.  As  to  the  total  sum,  I  should  say  I  was  wrong  in 
saying  ;£^82,i35,  it  is  ;£82,i35  and  also  a  sum  of  ;£ 6,6 14  odd,  which 
was  paid  by  the  Company  for  plant  and  machinery  provided  since 
December,  1898,  and  certain  further  expenditure  which  might  be 
incurred  by  the  Company  before  the  necessary  sanction  was  obtained, 
and  the  whole  arrangement  carried  through  and  completed.  Well, 
afterwards,  there  was  an  Act  obtained  confirming  the  Provisional  Order 
under  which  that  agreement  was  confirmed.  Then  comes  the  question 
of  carrying  out  that  agreement ;  and  for  the  purpose  of  carrying  out  that 
agreement  a  conveyance  is  executed ;  and  the  question  is  upon  what 
amount  the  stamp  on  that  conveyance  ought  to  be  calculated ;  and  to 
me  it  seems  plain  under  the  Finance  Act,  1895,  section  12  :  "^Vhe^e 
after  the  passing  of  this  Act,  by  virtue  of  any  Act  whether  passed  before 
or  after  this  Act,  either — (d)  any  property  is  vested  by  way  of  sale  in  any 
person ;  or  (^)  any  person  is  authorised  to  purchase  property  \  such 
person  shall  within  three  months  after  the  passing  of  the  Act,  or  the 
date  of  vesting,  whichever  is  later,  or  after  the  completion  of  the 
purchase,  as  the  case  may  be,  produce  to  the  Commissioners  of  Inland 
Revenue  a  copy  of  the  Act,"  which  authorises  the  transaction,  "and  an 
instrument  of  conveyance  of  the  property  ....  duly  stamped  with  the 
ad  valorem  duty  payable  upon  a  conveyance  on  sale  of  the  property." 
That  clearly  to  my  mind  means  that  wherever  a  conveyance  is  pro- 
duced, it  is  to  be  duly  stamped  with  the  ad  valorem  duty  payable  upon 
a  conveyance  on  sale  on  the  sale  of  the  property  which  is  authorised  to 
be  conveyed  by  the  Act  of  Parliament.  VVhat  was  authorised  here  was 
the  property  for  which  the  sums  of  ;^82,ooo  and  j{,6,6oo  were  the  con- 
sideration ;  and  I  decline  altogether  to  see  any  way  by  which  you  are  to 
take  out  of  that  ^^37,929  worth  of  goods  which  are  included  in  the  con- 
veyance in  fact,  it  being  conceded  that  if  you  do  execute  an  instru- 
ment of  conveyance  of  goods  that  instrument  must  be  stamped  with  an 
ad  valorem  duty  stamp,  and  therefore  in  this  case  with  a  duty,  it 
appears  to  me,  clearly  including  the  value  of  the  goods.  It  has  been 
suggested,  and  that  appears  to  be  the  real  argument,  that  all  that  is 
meant  is  a  conveyance  of  so  much  of  the  property  as  requires  to  be  in- 
cluded in  a  conveyance  in  order  that  the  property  may  be  transferred ;  and 
requires  therefore  to  be  included  in  an  instrument  bearing  an  advalorem 
stamp ;  and  that  is,  as  qualified  by  the  agreement,  that  the  sale  of  goods 
or  merchandise  does  not  require  dmad valorem  stamp — does  not  require 
to  be  in  the  stamped  agreement ;    and  therefore  the  goods  ought  not  to 
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be  treated  as  being  the  subject  of  the  conveyance  in  this  case  so  far  as      iOOi-^ 
stamp  duty  is  concerned.     I  think  that  argument  is  wrong.     I  think  it  SftBtbonrad 
is  plain  that  by  this  Act  it  was  intended  that  where  Parliament  requires  JSJSi**^^'*  ^' 
for  the  validity  of  the  transaction  a  conveyance  of  property,  and  that  fleneraL 
property  is  in  fact  conveyed  in  an  instrument  of  conveyance,  ad  valorem 
duty  must  be  paid. 

There  is  a  second  point  here  raised  with  regard  to  the  ;^2,ooo.  That 
;^2,ooo  was  a  sum,  an  amount  by  which  the  payment  under  the  agree- 
ment might  have  been  reduced  if  the  Corporation  of  Eastbourne  were 
willing  to  take  over  and  continue  in  their  service  as  the  electric 
lighting  authority  and  providers  the  manager  and  secretary  of  the 
Electric  Lighting  Company.  They  did  not  take  them  over;  the 
contract  price  was  not  reduced,  and  I  see  no  reason  whatever  for  not 
including  that  sum  also  in  the  amount  on  which  the  stamp  must  be 
paid. 

Phillimore  J.  I  am  of  the  same  opinion.  The  stamp  duty 
required  by  the  Finance  Act,  1895,  is  this,  that  where  any  person  is 
authorised  to  purchase  property  by  virtue  of  any  Act  of  Parliament,  he 
shall  within  three  months  produce  a  conveyance  of  the  property  wliich 
he  is  authorised  to  purchase  duly  stamped.  Here  the  Mayor  and 
Corporation  of  Eastbourne  are  authorised  by  Act  of  Parliament  to 
purchase  the  property  of  this  electrical  company  including  realty  and 
personalty.  Being  so  authorised  by  Act  of  Parliament  they  were 
required  within  three  months  to  produce  an  instrument  of  conveyance 
not  of  part  of  that  property,  but  of  all  that  property  ;  and  inasmuch  as 
they  have  to  produce  a  conveyance  of  all  that  property  they  must  pay 
the  stamp  upon  all  that  property.  Now,  personal  property — ordinary 
personal  chattels — may  as  a  rule  pass  by  delivery ;  then  there  is  no 
instrument,  and  therefore  no  stamp.  If  for  any  purpose  the  passing  of 
personal  property  requires  an  instrument,  that  instrument  has  to  be 
stamped  in  the  same  way  and  in  the  same  proportion  as  an  instrument 
conveying  realty. 

As  to  the  other  point  I  have  nothing  to  add  to  what  my  learned 
brother  has  said. 

The  defendants  appealed  to  the  Court  of  Appeal,  where  the  case  was 
heard  on  November  28,  1901.  The  case  in  the  Court  of  Appeal  is 
reported,  1902,  i  K.  B.  403 ;  73  L.  J.  K.  B.  181. 

Danckwerts,  K.C,  and  /.  Ritchie  Macaun  for  the  appellants.     It  is  Nov.  2cS,  1901 
clear  that  some  limitation  must  be  placed  on  the  "property*'  which  is 
brought  within  section  12  of  the  Act  of  1895,     A  public  authority  such 
as  a  highway  board  can  only  acquire  property  by  reason  of  statutory 
powets,  and  unless  some  limitation  were  placed  on  section  1 2,  such  a 
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transaction  as  the  purchase  of  lamp-posts  would  come  within  the  section, 
and  a  stamped  conveyance  would  have  to  be  produced.  The  retson 
for  this  legislation  suggests  the  proper  limitation.  It  was  enacted  to 
meet  cases  like  that  of  railway  companies  acquiring  property  but  taking 
no  conveyance  :  Great  Western  Railway  Co,  v.  Inland  Revenue  Commis- 
sioners, 1894,  I  Q.  B.  507 ;  63  L.  J.  Q.  B.  405.  The  section  was 
not  intended  to  impose  any  new  taxation,-  but  only  to  enable  the 
Crown  to  get  hold  of  duties  to  which  it  had  been  entitled  before 
the  passing  of  the  statute.  It  is  only  applicable  where  a  convey- 
ance is  necessary  to  pass  the  property,  and  was  not  intended  to 
alter  the  law  as  to  the  passing  of  chattels,  which  pass  by  delivery, 
and  as  to  which  no  conveyance  is  necessary.  The  mere  fact  that 
in  this  particular  case  the  chattels  are  included  in  the  conveyance 
cannot  affect  the  matter  so  as  to  make  them  liable  to  duty  on  con- 
veyance. The  argument  for  the  Crown  imports  into  the  Act  a  duly 
which  would  not  otherwise  be  imposed,  contrary  to  the  principles  that 
should  govern  the  construction  of  a  taxing  Act :  Tennant  v.  Smitk^  1892, 
A.  C.  150;  61  L.  J.  P.  C.  II  ;  In  re  Micklethwaite  (1855)  11  Ex.  456. 
The  Solicitor-General  (Sir  E.  Carson)  and  5.  A,  T,  Rowlatt 
for  the  Crown.  The  limitation  which  should  be  applied  to  the  Act 
is  that  it  relates  to  specific  property  vested  by  statute,  or  which  a 
person  is  authorised  by  statute  to  purchase.  This  excludes  the  diffi- 
culty suggested  by  the  argument  as  to  the  purchase  by  public  bodies  of 
chattels  necessary  for  carrying  on  their  business.  The  section  refers  to 
one  sale  of  property  authorised  by  statute  to  be  purchased.  That  is 
clearly  the  meaning  of  sub-division  {a)  of  section  12,  and  the  word 
*<  property  "  has  the  same  meaning  in  each  of  the  sub-divisions  {a)  and 
{b).  From  this  point  of  vi6w  the  real  property  and  the  chattels  pur- 
chased by  the  Corporation  come  within  the  section.  The  only  distinc- 
tion between  (a)  and  {b)  is  as  to  the  machinery  adopted  to  obtain  the 
duty. 

Collins  M.R.*  I  am  of  opinion  that  this  appeal  must  be  dismissed. 
The  case  arises  in  this  way.  A  certain  Corporation  acquired  power  to 
take  by  purchase  the  undertaking  of  an  electric  light  company,  and 
part  of  that  undertaking  embraced  partly  freehold  and,  to  a  very  large 
extent,  chattels ;  and  the  value  which  the  purchasing  Corporation  have 
put  on  the  chattel  part  of  the  uhdertaking  amounts  to  ;^3  7,929.  Now 
the  revenue  authorities  claim  (under  the  provisions  of  an  Act  which  I 
will  refer  to  in  a  moment)  that  the  Corporation,  having  acquired  this 
power  to  purchase,  should  produce  within  a  given  time  a  conveyance 

*  The  judgments  in  the  Court  of  Appeal  as  well  as  in  the  Divisional  Court  arc 
tnken  substantially  verbatim  from  the  shorthand  notes  of  the  proceedings. 
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setting  out  the  whole  consideration,  and  with  the  obligation  of  having  it       Jgot*^ 
stamped  in  respect  of  the  whole  of  that  consideration.     The  Corpora-  Bastboonw 
tion,  while  willing  to  produce  a  conveyance  stamped  only  as  regards  JSorney-^  ^ 
that  part  of  the  subject-matter  which  was  subject  to  conveyance,  denied  General 
liability  to  stamp  it  to  any  higher  extent  so  as  to  embrace  that  part  of  it 
which  was  composed  of  chattels  or  dealt  with  chattels. 

Now  the  Act  of  Parliament  under  which  the  Crown  claim  is  this.  It 
is  section  12  of  the  Finance  Act,  1895.  It  is  in  these  terms :  "Where 
after  the  passing  of  this  Act,  by  virtue  of  any  Act  whether  passed  before 
or  after  this  Act,  either — (a)  any  property  is  vested  by  way  of  sale  in  any 
person ;  or  (d)  any  person  is  authorised  to  purchase  property  ;  such 
person  shall  within  three  months  after  the  passing  of  the  Act,  or  the 
date  of  vesting,  whichever  is  later,  or  after  the  completion  of  the 
purchase,  as  the  case  may  be,  produce  to  the  Commissioners  of  Inland 
Revenue  a  copy  of  the  Act  printed  by  the  Queen's  Printer  of  Acts  of 
Parliament  or  some  instrument  relating  to  the  vesting  in  the  first  case '' 
(that  is  (a)),  "and  an  instrument  of  conveyance  of  the  property 
in  the  other  case  "  (that  is  (d),  "  duly  stamped  with  the  ad  valorem  duty 
payable  upon  a  conveyance  on  sale  of  the  property ;  and  in  default  of 
such  production,  the  duty  with  interest  thereon  at  the  rate  of  ^y^  per  cent, 
per  annum  from  the  passing  of  the  Act,  date  of  vesting,  or  completion  of 
the  purchase,  as  the  case  may  be,  shall  be  a  debt  to  Her  Majesty  from 
such  person." 

Upon  that  the  case  was  brought  before  the  Divisional  Court,  and  my 
brothers  Kermedy  and  Phillimore  held  that  the  Crown  were  right,  and 
that  it  was   the  duty  of  the  Corporation   to  produce  a  conveyance 
stamped  with  the  whole  of  the  ad  valorem  stamp  payable  as  upon  the 
whole  consideration  real  and  personal — embraced  in  the  purchase  by 
them  from  the  electric  light  company.     Now  Mr.   Danckwerts,  in  a 
very  ingenious  argument  before  us,  contends  that  that  is  wrong.  He  says, 
— ^his  broad  contention  is — that  the  wording  of  this  statute  is  so  wide, 
inasmuch  as  it  uses  the  word  "  property  "  generally,  without  any  limita- 
tion at  all,  that  taken  in  its  natural  interpretation,  it  must  embrace  all 
sorts  of  transactions  which  it  could  not  possibly  be  supposed  the  Legis- 
lature intended  to  embrace,  for  instance,  the  right  in  statutory  bodies  to 
purchase  chattels  from  time  to  time  required,  such  as  the  right  of  public 
authorities  to  purchase  lamp-posts,  and  he  gave  us  a  number  of  other 
instances  of  the  same  kind,  and  he  says :  Taking  the  wording  of  this 
statute  as  it  stands,  that  is  a  case  where  a  person  is  authorised  by  an 
Act,  passed  before  in  some  cases,  but  whether  passed  before  or  after, 
that  is  an  Act  authorising  that  person  to  purchase  property ;   and  there- 
fore, strictly  construed,  it  might  involve  this,  that  the  local  authority  or 
whatever  the  body  that  have  to  deal  with  it  may  be  called,  may  be- 
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.  called  upon  to  produce  a  conveyance  for  the  lamp-posts  and  all  those 
jj[**wni6  matters,  which  would  be  a  ridiculous  result,  and  therefore  cannot  have 
ow^  on  ».  y^^^  intended.  Therefore,  says  he,  you  must  put  some  limitation  on 
(kosnl  the  word  "  property  "  as  contained  in  this  Act ;  and,  says  he :  Where  is 

that  limitation  to  be  put  ?  He  says :  It  is  to  be  drawn  thus — ^that  this 
is  an  Act  not  for  imposing  taxation,  but  simply  for  collecting  taxation 
already  imposed  elsewhere ;  and  that  inasmuch  as  before  the  passing 
of  this  Act  if  any  person  having  bought  a  property — partly  real  and 
partly  personal — chose  to  take  a  conveyance  for  that  he  had  to  stamp  it 
according  to  the  ad  valorem  value ;  and  that  is  what  is  exactly  dealt  with 
in  the  first  section  (^i)  in  this  Act ;  but  that  if  a  person  bought  property, 
partly  real  and  partly  personal,  he  was  under  no  obligation  to  take  a 
conveyance  of  any  |3art  of  that  which  passed  by  delivery,  the  chattels ; 
if  he  chose  to  take  up  a  conveyance  he  must  pay  for  it,  but  he  was  not 
bound  to  do  it.  On  the  other  hand,  as  to  the  real  property — that  which 
he  wanted  to  secure  himself — he  had  in  all  probability  to  take  a  con- 
veyance, and  taking  a  conveyance  he  paid  only  the  ad  valorem  duty 
upon  the  value  of  that  which  he  was  purchasing  therein.  He  says  that 
the  Act  is  not  intended  to  impose  further  liability,  to  compel  a  person 
to  take  a  conveyance  of  chattels  if  he  does  not  require  to  do  so,  and  in 
that  sense  put  himself  in  a  worse  position  than  before  the  passing  of  the 
Act ;  therefore,  he  says,  if  you  are  going  to  put  a  limitation  at  all  you 
must  put  the  limitation  in  such  a  way  as  to  leave  the  parties  in  exactly 
the  same  position  as  they  were  before  the  passing  of  the  Act,  so  far  as 
any  imposition  of  further  duties  goes. 

Then  Mr.  Danckwerts  argued  (and  I  agree  with  him)  that  certainly 
you  must  put  some  limitation  upon  the  word  "property"  in  sub- 
section (b)  of  this  section.  But  it  seems  to  me  that  by  readmg  the 
whole  section  together — (a)  and  (b)  and  the  rest  of  the  section  -you  do 
get  a  limitation  arising  upon  a  fair  construction  of  that  section  taken 
altogether;  and,  if  it  does  result  in  some  additional  taxation  being 
imposed,  it  seems  to  me  that  the  result  arises  from  a  fair  construction 
of  all  the  parts  of  the  same  section  taken  together.  It  is  not  the  case 
pointed  at  in  the  observations  of  Lord  Halsbury  that  have  been  just 
referred  to  and  other  observations  of  Lord  Cairns  in  other  cases— 
where  you  are  trying  to  import  into  the  Act  something  that  will  impose 
a  duty  that  is  not  otherwise  imposed.  Here  we  begin  with  words  large 
enough  to  impose  the  duty  upon  a  very,  very  large  area,  and  it  is  die 
opposite  process  we  are  engaged  in  here — we  are  cutting  down  die 
words  to  limit  the  area  of  taxation  to  some  natural  and  fair  limit  capable 
of  being  gathered  from  the  words  and  their  context  Now  what  is  the 
governing  factor  of  this  legislation  ?  Obviously  it  is  dealing  with  the 
case  of  a  purchase  of  something  that  I  may  describe  as  an  "under- 
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taking  " — an  ascertained  subject-matter  which  either  has  to  be  purchased       ^^^"^ 
under  the  power  of  an  Act  of  Parliament  or  for  the  acquisition  of  which  Eastbounie 
by  purchase  power  is  taken  under  an  Act  of  Parliament ;    and  it  is  with  Jjtw™?^^"  ^ 
that,  it  seems  to  me,  that  it  is  dealing  in  both  cases.  General. 

Now  in  the  first  case  where  any  property  is  vested  in  a  person  by  way 
of  sale  under  an  Act  of  Parliament,  upon  that,  whether  he  likes  it  or  not 
and  whether  it  is  partly  chattels  and  partly  real  estate  or  not,  he  is 
compelled  to  pay  the  duty  as  upon  the  whole  consideration.  Now  sup- 
pose instead  of  taking  it  by  virtue  of  the  Act  itself  he  simply  acquires 
power  to  take  it,  why  should  he  in  common  sense,  having  regard  to  the 
nature  of  the  subject-matter  which  the  Legislature  has  given  him,  be  in 
a  different  position  or  relieved  because  he  takes  power  to  purchase  and 
does  not  actually  acquire  ?  Why  should  he  be  relieved  of  the  obligation 
of  pa3ring  any  part  of  the  duty  which  he  must  pay  under  this  legislation 
in  respect  of  the  same  subject-matter  had  he  taken  it  directly  by  the 
operation  of  the  Act  itself?  I  agree  that  it  has  put  a  person  who  takes 
the  right  to  purchase  in  respect  of  his  conveyance  in  a  somewhat 
different  position  from  what  he  would  have  been  in  before,  the  difference 
I  have  just  pointed  out  and  that  Mr.  Danckwerts  dwelt  upon.  But  is 
it  to  be  supposed  that  the  L^islature  had  not  that  definitely  in  its  mind 
and  that  it  did  not  intend  (the  words  are  certainly  large  enough  to  cover 
it)  in  these  large  transactions  of  large  ascertained  property  that  the 
persons  who  took  the  right  to  purchase  should  not  pay  upon  it  the 
stamp  duty  levied  on  the  whole  value  of  the  thing  ?  It  seems  to  me  when 
you  take  the  two  sections  together  there  {a)  and  {b)y  the  two  sub-divisions 
of  the  section,  that  the  Legislature  is  dealing  with  the  same  class  of 
property ;  and  when  it  goes  on  to  speak  of  the  conveyance  it  is  dealing 
with  a  conveyance  of  that  class  of  property ;  when  they  say  "  an  instru- 
ment of  conveyance  of  the  property  in  the  other  case,  duly  stamped " 
they  are  dealing  with  the  same  subject-matter,  which  has  been  treated 
differently,  as  a  matter  of  machinery,  in  process  of  transferring  it  from 
the  vendor.  It  seems  to  me,  therefore,  on  these  grounds  that  we  are 
not  putting  any  strain  upon  the  words  of  the  section  to  read  it  in  the 
way  I  have  described.  It  therefore  seems  to  me  in  this  case  that  the 
judgment  of  the  Divisional  Court  was  right,  and  that  the  appeal  ought 
to  be  dismissed. 

Stirling  L.J.  I  am  of  tlie  same  opinion.  It  is  conceded  on  both 
^des  that  some  limitation  must  be  placed  on  the  meaning  of  the  word 
"  property  "  in  case  {b)  of  this  enactment.  Two  alternative  limitations 
have  been  proposed.  On  behalf  of  the  appellants  in  the  present  case  it 
is  proposed  to  limit  "property"  to  such  property  as  would  in  the 
ordinary  course  of  completion  of  a  contract  of  purchase  be  the  subject 
of  conveyance  by  deed.     On  behalf  of  the  Crown  it  is  said  that  the 
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proper  limitation  is,  property  specifically  defined  by  the  Act  of  Parlia 
ment  which  is  referred  to ;  and  we  are  to  determine  as  a  matter  of  con- 
struction which  of  these  is  the  right  contention.  Now  I  come  to  the 
conclusion  that  the  limitation  contended  for  on  behalf  of  the  Crown  is 
the  proper  one ;  because  I  think  one  ought  to  read  the  word  "  property" 
throughout,  in  the  section,  in  the  same  sense ;  and  when  we  look  at 
case  (a),  referred  to  in  the  1 2th  section,  we  find  that  clearly  we  must 
attribute  to  the  word  "property"  there  the  meaning  of  property 
specifically  defined  by  the  Act  which  is  vested  by  way  of  sale  under  the 
Act  in  any  person.  It  was  not  intended  in  case  (a)  that  the  "  property" 
should  be  limited  to  property  which  in  the  ordinary  course  of  the  com- 
pletion of  the  purchasing  contract  would  be  the  subject  of  a  conveyance. 
For  the  short  reason  I  have  stated  I  think  the  appeal  fails. 

Mathew  L.J.  I  am  of  the  same  opinion.  Mr.  Danckwerts' 
argument  was  this,  that  when  you  are  dealing  with  section  12,  sub- 
section (/'),  which  says :  "  Where  any  person  is  authorised  to  purchase 
property,"  "  property  "  there  is  spoken  of  as  meaning  landed  property. 
It  would  be  an  extraordinary  conclusion  to  come  to  when  we  see  that 
the  word  "  property  "  is  used  throughout  apparently  in  the  same  sense. 
What  is  the  meaning  of  the  section  ?  It  is  perfectly  clear,  it  seems  to 
me,  that  what  was  intended  to  be  dealt  with  was  specific  property 
acquired  or  vested  under  special  statutory  power — applicable,  therefore, 
to  the  transaction  in  question.  Now,  how  is  that  property  dealt  with  ?  In 
subsection  (a)  there  is  a  provision  that  a  stamp  duty  shall  be  imposed 
on  "  a  copy  of  the  Act  printed  by  the  Queen's  Printer  of  Acts  of  Parlia- 
ment or  some  instrument  relating  to  the  vesting  in  the  first  case.'* 
What  is  that  duty  ?  The  duty  is  "  the  ad  valorem  duty  payable  up6n  a 
conveyance  on  sale  of  the  property."  Then  when  we  come  to  sub- 
section (p\  the  property  dealt  with  there  is  to  have  the  same  ad  valorem 
duty  stamped  upon  it  as  "upon  a  conveyance,"  the  strongest  possible 
indication,  it  seems  to  me,  that  both  those  subsections  were  meant  to 
deal  with  property  of  the  same  description — certainly  specific  as  to 
subsection  {a) ;  clearly  specific,  it  seems  to  me,  as  to  subsection  {h). 
Therefore  I  agree  that  the  appeal  must  be  dismissed. 


The  defendants  appealed  to  this  House. 

It  may  be  mentioned  that  in  the  respondents'  "  case  "  in  the  House 
of  Lords  the  question  involved  in  the  appeal  was  said  to  be  "whether 
■  under  the  above  enactment  it  is  necessary  that  a  person  authorised  by 
Act  of  Parliament  to  purchase  property  should  produce  a  conveyance 
of  property  the  property  in  which  does  not  legally  require  to  be  trans- 
ferred by  means  of  a  conveyance  but  may  be  legally  transferred  without 
a  written  conveyance,  as,  for  example,  by  delivery  or  otherwise." 
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DanckwertSy  AT.  C,  and  Macoun  for  the  appellant  corporation  repeated       i90l-4>. 
their  argument  before  the  Court  of  Appeal.  Eastbonme 

The  Solidior- General  {Sir   Edward    Carson,  K,C.)  and  5.  A,   7!  Corporation  z;. 
Rawlatt  for  the  Crown  were  not  called  upon  to  argue.  General. 

The  Earl  of  Halsbury  L.C.  My  Lords,  we  have  had  a  very  long 
and  ingenious  argument  on  this  question,  which  seems  to  me  to  be  a 
very  plain  one.  I  certainly  do  not  mean  to  go  through  all  the  different 
and  ingenious  hypotheses  which  have  been  put  forward  in  order  to  show 
that  the  plain  words  of  the  Act  of  Parliament  may  be  cut  down  and 
reduced  to  an  absurdity.  I  think  so  far  as  there  is  any  argument  at 
all,  the  whole  question  turns  upon  the  word  "conveyance,"  and, 
although  with  some  hesitation  and  a  considerable  amount  of  circum- 
locution, the  learned  counsel  has  addressed  to  us  what  I  must  admit 
to  be  a  learned  and  ingenious  argument,  which  simply  comes  to  this : 
that  the  statute  is  intended  in  its  operation  to  apply  only  to  land,  or 
what  would  be  equivalent  to  land  in  its  natural  sense.  But  as  I  have 
before  said,  the  whole  of  that  argument  seems  to  depend  upon  the 
use  of  the  word  "  conveyance,"  which  he  says  only  means,  according 
to  the  technical  view  of  that  question,  a  conveyance  of  land  or  realty 
in  some  form,  whether  it  be  land  or  not.  My  answer  to  that  is  that 
it  is  not  true.  The  word  "  conveyance "  means  what  it  says ;  it 
conveys  any  property.  I  find  in  Wharton's  Law  Lexicon  that  he  defines 
it  as  "  an  instrument  that  transfers  property  from  one  person  to 
another."  That  is  all;  and  although  it  may  be  perfectly  true  to  say 
that  where  you  are  dealing  with  personal  property  it  may  pass  and 
does  pass  completely  by  mere  delivery,  it  is  a  very  illogical  conse- 
quence of  that  proposition  to  suggest  that  it  may  not  pass  in  any  other 
way,  and  that  you  may  not  convey  it  by  an  ordinary  conveyance.  I 
think  you  may. 

My  Lords,  I  think  that  really  disposes  of  the  whole  argument.  When 
I  look  at  the  statute  itself  and  see  what  it  does,  I  am  content  to  apply 
it  to  the  particular  facts  with  which  your  Lordships  have  to  deal.  It 
seems  to  me  that  it  would  be  impossible  to  say,  having  regard  to  the 
particular  facts  with  which  your  Lordships  have  to  deal,  that  the  case 
is  not  included  in  the  language  of  the  statute.  We  have  heard  a  great 
deal  about  confusion,  about  ambiguity,  and  about  alternative  con- 
structions ;  but  when  I  apply  the  language  of  the  statute  to  the  trans- 
action which  is  engaging  our  attention,  it  appears  to  me  to  be  as  clear 
as  possible  that  in  the  ordinary  natural  meaning  of  the  words  therein 
employed  the  statute  does  apply  to  this  transaction. 

My  Lords,  I  decline  to  go  into  hypotheses  about  other  cases  in 
which  it  might  be  supposed  that  this  language  would  be  too  wide  and 
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would  include  something  else.  It  is  enough  for  me  to  say  that  as 
applicable  to  this  particular  transaction  the  words  seem  to  me  to  be 
absolutely  clear,  without  confusion  and  without  any  alternative  con- 
struction at  all,  and  to  apply  literally  and  strictly  to  the  transaction  in 
question. 

For  these   reasons    I    move  your    Lordships   that   the  judgment 
appealed  from  be  affirmed  knd  the  appeal  dismissed,  with  costs. 
.  Lord  Macnaghten.     My  Lords,  I  am  of  the  same  opinion. 

Lord  Shand.  My  Lords,  I  also  am  of  the  same  opinion.  It 
appears  to  me  that  the  very  purpose  of  the  Act  of  1895  was  to  enlarge 
the  subject  of  taxation  so  that  personal  property  bought  by  sale  should 
be  liable  to  duty  just  as  heritable  property  was  previously  liable.  The 
Act,  I  think,  succeeded  in  its  purpose,  and  I  agree  in  the  opinion  of 
their  Lordships  in  the  Court  below  and  with  my  noble  and  learned 
friend  on  the  Woolsack  and  Lord  Macnaghten  that  the  judgment  must 
be  affirmed  and  the  appeal  dismissed. 

Lord  Lindley.  My  Lords,  I  am  of  the  same  opinion.  I  think 
the  case  becomes  absolutely  clear  if  you  read  the  section  shortlv, 
leaving  out  the  words  which  are  not  applicable  to  the  present  case.  The 
section  runs  thus  :  Where  after  the  passing  of  this  Act  by  virtue  of  any 
Act,  whether  passed  before  or  after  this  Act  .  .  .  any  person  is  author- 
ised to  purchase  property ;  such  person  shall  within  three  months  .  .  . 
after  the  completion  of  the  purchase  . . .  produce  to  the  Commissioners 
of  Inland  Revenue  ...  an  instrument  of  conveyance  of  the  property  "— 
that  is  of  the  property  which  the  purchaser  is  authorised  by  an  Act  of 
Parliament  to  purchase — "  duly  stamped  with  the  ad  valorem  duty  pay- 
able upon  a  conveyance  on  sale  of  the  property."  Now  what  is  that? 
What  is  the  property  of  which  an  instrument  <rf  conveyance  is  to  be 
produced,  and  what  is  the  property  the  ad  valorem  value  of  which  is 
to  govern  the  stamp  ?  It  is  obviously  the  property  which  the  purchaser 
is  authorised  by  an  Act  of  Parliament  to  purchase.  I  think  it  is  plain 
beyond  all  question  that  this  Act  was  not  intended  to  affect  ordinary 
purchases  made  in  the  ordinary  course  of  business.  It  was  confined, 
and  intended  to  be  confined,  to  purchases  expressly  authorised 
by  some  special  Act  of  Parliament,  the  property  being,  if  not 
accurately  defined,  at  all  events  described  in  such  Act  of  Parliament 
That  gets  rid  of  the  whole  difficulty.  There  is  no  ambiguity  about 
it  at  all.  Every  word  in  this  section  has  its  natural  meaning,  and 
requires  no  forced  construction  whatever.  The  whole  fallacy  of  the 
argument  on  the  part  of  the  appellants  appears  to  me  to  be  this  :— 
that  because  personal  chattels  pass,  or  can  pass  by  delivery  without 
any  instrument  at  all,  you  cannot  have  an  instrument  of  conveyance 
for  them.     That  is  not  the  case.     In  this  case  the  Act  of  Parliament 
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is  addressed  to  cases  where    an    instrument   is    required,  and  being       19Q1-4, 
required  it  must  be  stamped.     The  little  difficulty,  if  there  is  any  diffi-  aistbonrne 
cuity  about  it,  arises  entirely  from  not  seeing  that  it  does  not  apnly  to  Corporation  v. 
ordinary  purchases  in  the  ordinary  course  of  business,  but  to  special  g^^" 
purchases  specially  authorised. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellants— ^\\zx^^,  Parker,  &  Co.,  for  H.  W. 
Fovargue,  Eastbourne. 

Solicitor  for  the  Crown —  Ihe  Solicitor  of  Inland  Revenue. 

Reported  by  George  Brooke,  Esq.,  and  Erskine  Reid,  Esq.,  Barristers- 
at-Law. 

Note. 

As  is  explained  more  fully  below,  before  the  Finance  Act,  1895,  it  was  the 
practice,  for  the  protection  of  the  Revenue,  to  insert  in  local  Acts  effecting  or 
authorising  transactions  in  the  nature  of  sale  and  purchase,  provisions  for  the 
payment  of  ad  valorem  conveyance  duty  on  the  transaction.  The  insertion  of 
such  provisions  is  now  rendered  unnecessary  by  section  12  of  the  Finance 
Act,  1895  (58  &  59  Vict.  c.  16),  the  section  in  question  in  the  alxjve  case,  by 
which  it  is  enacted  that  where,  by  virtue  of  an  Act  of  Parliament,  (a)  any  property 
is  vested  by  way  of  sale  in  any  person,  or  [fi)  any  person  is  authorised  to 
purchase  property,  such  person  shall  produce  to  the  Inland  Revenue  Commissioners 
a  copy  of  the  Act,  or  some  instrument  relating  to  the  vesting  in  the  first  case,  and 
an  instrument  of  conveyance  of  the  property  in  the  other  case,  duly  stamped. 
The  section  does  not  apply  to  all  purchase  transactions  of  a  local  authority  merely 
because  such  an  authoniy  owe  their  existence  entirely  to  statute,  but  as  will  be 
seen  from  the  judgments  in  the  foregoing  case  it  applies  only  where  the  purchase 
is  effected  under  what  may  be  called  the  special  authority  of  Parliament.  The 
appeal  of  the  Eastbourne  Corporation  seems  from  the  outset  to  have  proceeded 
on  a  failure  to  appreciate,  on  the  one  hand,  ihat  the  operation  of  the  section  is 
limited  to  transactions  of  this  character,  and,  on  the  other  hand,  that  it  extends 
to  all  pr^.perty,  wheiher  real  or  personal,  included  in  such  a  transaction. 

The  case  is  one  of  some  importance  to  local  authorities — as  removing  ambiguity 
and  uncertainty — not  only  in  regard  to  the  interpretation  of  seciion  I2  of  the 
Finance  Act,  1895,  but  also  in  reference  to  the  general  incidence  of  stamp  duty 
in  the  case  of  transactions  of  sale  and  purchase,  where  property  such  as  personal 
chattels  passes  to  a  purchaser.  Although  such  property  is  capable  of  passmg  com- 
pletely by  mere  delivery,  and  the  transaction  (section  12  of  the  Act  of  1895  not 
applying)  may  accordingly  be  effected  without  recourse  to  an  instrument  at  all,  in 
which  case,  of  course,  no  stamp  duty  is  payable,  yet  if  there  is  in  fact  an  instrument 
relating  to  the  sale,  that  instrument  may  be  liable  to  stamp  duty  under  one  or 
other  of  the  heads  of  charge  contained  in  the  table  which  forms  the  first  schedule 
to  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39).  If  the  instrument  is  an  agreement 
or  contract,  which  does  not  itself  pass  the  property  in  the  goods,  it  is  not  charge- 
able with  ad  valorem  duty  under  the  head  "  conveyance  or  transfer  on  sale,"  for 
the  instrument  in  that  case  is  not  a  conveyance,  and  though  some  agreements  for 
sale  are  made  liable  to  duty,  like  actual  conveyances,  by  section  59  of  the  Act  of 
1891,  subsection  (i)  of  that  section  excepts,  inter  aiia,  agreements  for  the  sale 
of  any  interest  in  any  "goods,  wares  or  merchandise."  Nor  is  the  contract 
or  agreement,  if  "under  hand  only,"  chargeable  under  the  head  "agreement  or 
any  memorandum  of  an  agreement,"  for  it  comes  within  the  third  exemption 
from  that  head  of  charge.  In  the  result  accordingly  the  agreement  or  contract 
is  not  liable  to  stamp  duty.  If  the  agreement  or  contract  is  under  seal,  though 
it  is  not  chargeable  with  ad  valofcm  duty,  it  is  chargeable  with  los.  under  the 


Digitized  by 


Google 


8o4 

1001-4W 

Eastboome 
Oorporation  v. 
Attomey- 
OenenL 


KNIGHTS    LOCAL   GOVERNMENT    REPORTS. 


1901^ 


head  "deed  of  any  kind  whatsoever,  not  described  in  this  schedale."  If,  however, 
upon  the  sale  of  goods  the  property  is  passed  by  an  instiument  of  transfer,  such 
instrument,  being  a  conveyance  on  sale  within  the  meaning  of  section  54  of  the 
Act,  is  chargeable  with  ad  vaiorem  duty  under  head  *'  conveyance  or  transfer  on 
sale,"  whether  it  is  under  seal  or  not. 

The  matter,  however,  stands  otherwise  whenever  the  sale  transaction  is  eflfeded 
under  the  s{)ecial  authority  of  Parliament ;  for  example,  where  a  water,  gas,  or 
electric  lighting  undertaking  is  acquired  by  a  local  authority  under  a  special  Act. 
Prior  to  the  passing  of  the  Finance  Act,  1895,  it  was  the  practice  to  insert  in 
such  a  special  Act  a  clause  providing  for  the  payment  of  cui  valorem  con- 
veyance duty  on  the  transaction.  The  clause  in  the  special  Act  would,  as  a 
rule,  provide  for  payment  of  the  duty  of  5s.  for  every  £$0  upon  the  entire 
consideration  for  the  property  authorised  to  be  purchased.  The  special  Act 
thus  included  within  the  charge  of  ad  valorem  duty,  not  only  such  property  as 
is  ordinarily  the  subject-matter  of  conveyance  duty  charge,  as  being  property 
requiring  to  be  transferred  by  stamped  instrument,  but  also  chattel  property,  such 
as  movable  plant  and  other  effects,  falling  within  the  description  "goods,  wares 
or  merchandise,"  in  section  59  of  the  Stamp  Act,  189 1.  The  necessity  for 
these  provisions  was  done  away  with  by  the  enactment  in  section  12  of  the 
Finance  Act,  1895,  and  that  section  as  now  interpreted  by  the  House  of  Lords 
in  the  decision  above  reported,  applies  so  as  to  require  a  conveyance  to  be 
executed  and  stamp  duty  paid  in  respect  of  the  whole  of  any  property,  both  real 
and  personal,  including  chattels  such  as  "goods,  wares  or  merchandise," 
where  the  property  is  **  vested  by  way  of  sale,  or  is  authorised  to  be  purchased 
by  special  authority  of  Parliament. 

Though,  as  has  been  pointed  out,  the  above  case  shows  that  section  12  of  the 
Act  of  1895  does  not  apply  to  purchases  effected  by  a  local  authority  under  their 
general  statutory  powers,  such  as,  to  take  the  example  put  in  argument  in  the 
case,  the  purchase  of  lamp  posts  by  a  lighting  authority,  it  does  not  follow  that 
the  section  is  confined  to  cases  where  the  purchase  is  effected  under  a 
special  Act  or  a  Provisional  Order  duly  confirmed  pointing  to  specific  property. 
There  are  numerous  transactions  such  as  in  the  purchase  by  a  local  authority  of  a 
market  undertaking  under  section  167  of  the  l^iblic  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  or  of  a  tramway  undertaking  under  section  43  of  the  Tramways  Act, 
1870  (33  &  34  Vict.  c.  78),  on  the  expiry  of  the  21  years  there  mentioned,  which 
might  well  be  held  to  come  within  the  section  though  effected  under  powers  con- 
tained in  general  Acts.  Transactions  of  this  kind  were  not  considered  in  the 
above  case,  and  the  question  whether  they  come  within  the  section  is  still  open. 
It  is,  however,  understood  that  in  the  opinion  of  the  Inland  Revenue  Commis- 
sioners they  do  come  within  the  section  with  the  result  that  ad  valorem  stamp 
duty  is  payable  in  respect  of  chattels  forming  part  of  the  undertaking  purchased. 
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Watep— Supply— ESxtlncrulshlnfiT  fires— Chapflre  fop  watep— Fipe-plufir  on 
pplvate  ppemtaes  fixed  at  oonsuxnep's  pequest  —  MTatepwopks 
Clauses  Act,  1847  (10  Viet.  o.  17X  ss.  88,  42. 

TAe  obligation  on  a  water  company  under  section  ^2  of  the  Water- 
works Clauses  Act,  1847,  ^^  allow  all  persons  at  all  times  to  take 
and  use  water  for  extinguishing  fires  without  making  compensation 
for  the  same  is  confined  to  water  passing  through  mains  of  the  company 
to  which  fire-plugs  are  fixed.  And  where  water  is  supplied  to  a 
consumer  through  a  pipe  belonging  to  him  and  connected  with  a  main 
of  the  company  to  which  no  fire-plugs  are  fixed^  the  company  may 
charge  for  water  used  by  the  consumer  for  extinguishing  fire  on  his 
premises  though  a  fire-plug  has  been  fixed  to  his  private  pipe  by  the 
company  at  his  request. 

Appeal  from  the  county  court. 

The  action  was  brought  by  the  plaintiff  water  company  to  recover 
the  sum  of  ;£i5,  reduced  by  consent  to  £^$,  for  water  used  by  the 
defendants  in  July,  1903,  in  extinguishing  a  fire  in  a  haystack. 

Some  17  or  18  years  before  the  action  was  brought  the  plaintifiFs 
had,  at  the  request  of  the  defendants,  laid  a  pipe  from  their  main 
to  a  trough  in  a  field  belonging  to  the  defendants,  and  they  had  since 
that  time  supplied  water  to  the  defendants  for  agricultural  purposes 
through  this  trough  at  a  charge  of  16s.  a  year.  There  was  no  express 
agreement  between  the  plaintiffs  and  the  defendants  as  to  this  pipe 
or  the  supply  of  water  by  means  of  it. 

In  1890,  at  the  request  and  at  the  expense  of  the  defendants,  the 
plaintiff  company  fixed  a  fire-plug  in  the  pipe  near  the  trough.  There 
was  no  express  agreement  between  the  plaintiffs  and  the  defendants 
as  to  the  fire-plug  or  the  supply  of  water  to  it. 

In  July,  1903,  the  defendants  used  water  obtained  from  the  fire-plug 
for  extinguishing  a  fire  in  a  haystack  in  the  field  in  question;  and 
the  present  action  was  brought  in  respect  of  the  water  so  used. 

The  defendants  relied  on  section  42  of  the  Waterworks  Clauses 
Act,  1847,  which  applied  to  the  plaintiff  company's  undertaking. 

The  defendants'  premises  and  the  road  in  which  the  company's 
main  from  which  the  defendants  were  supplied  were  rituate  in  the 
urban  district  of  Chester-le-Street.  There  was  no  evidence  that  any 
fire-plug  was  fixed  to  the  main  in  question. 

I  I  I 
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^^^Q^  The  learned  county  court  judge  held  that  the   section   gave  the 

Wttrdaleaod  defendants  the  right  to  use  the  water  for  extinguishing  fire  free  of 

OoMett  Water  charge,  and  gave  judgment  accordingly  for  the  defendants 

OhMteSMd-  '^^^  material  provisions  of  the  Waterworks  Clauses  Act,  1847,  are 

Stwet  Oo-  sufficiently  referred  to  in  the  judgment  of  Lord  Alverstone  C.J. 


Soei«^. 


Meynell  {Manisiyy  K.C.y  with  him)  for  the  plaintiffs.  The  plain- 
tiffs are,  it  is  submitted,  entitled  to  charge  for  water  used  for  extin- 
guishing a  fire  when  taken  from  a  fire-plug  on  private  premises.  The 
coimty  court  judge  held  that  they  are  precluded  from  charging  for 
the  water  by  section  42  of  the  Waterworks  Clauses  Act,  1847,  which 
requires  the  undertakers  to  keep  charged  with  water  under  pressure 
"  all  their  pipes  to  which  fire-plugs  shall  be  fixed,"  imless  prevented  as 
in  the  section  mentioned,  and  to  ''  allow  all  persons  at  all  times  to 
take  and  use  such  water  for  extinguishing  fire,  without  making 
compensation  for  the  same."  That  section,  however,  is  one  of  a 
fasciculus  of  sections  beginning  with  section  38.  That  section  imposes 
upon  the  undertakers  the  obligation  of  fixing  fire-plugs  in  their  pipes 
upon  the  request  of  the  "  town  commissioners  " — «.^.,  now  the  urban 
authority — in  situations  to  be  determined,  in  case  of  dispute  between 
the  authority  and  the  undertakers,  by  two  justices ;  and  by  section  40 
the  expense  of  fixing  the  fire-plugs  is  to  be  borne  by  the  authority. 
It  is  submitted  that  section  42  should  be  read  as  referring  cxily  to 
fire-plugs  fixed  in  pursuance  of  the  obligation  imposed  by  section  38. 
There  is  no  obligation  on  the  company  to  fix  fire-plugs,  or  to  permit 
the  fixing  of  fire-plugs,  in  private  premises  at  all.  And  the  result, 
if  it  is  held  that  section  42  covers  the  case  of  fire-plugs  fixed  by  the 
company,  or  with  their  consent,  on  private  premises,  will  be  that 
the  company  will  refuse  to  fix  such  plugs  or  permit  them  to  be  fixed, 
which  would  be  highly  undesirable.  , 

Sitney  for  the  defendants.  There  is  nothing  in  the  Waterworks 
Clauses  Act,  1847,  to  show  that  water  which  the  undertakers  are  to 
allow  to  be  used  for  extinguishing  fires  free  of  charge  is  to  come  from 
a  fire-plug  at  all.  Section  66  of  the  Public  Health  Act,  1875,  ^ 
doubt  casts  the  duty  of  providing  fire-plugs  on  the  urban  authority; 
but  that  does  not  prevent  the  public  from  using  the  water  of  the  water 
company  for  putting  out  fires,  whether  it  is  obtained  through  a  fire- 
plug or  in  any  other  way,  e.g,,  from  a  leak  in  the  main  or  the  pipe 
itself.  The  construction  the  plaintififs  seek  to  place  upon  section  42 
of  the  Act  of  1847  is  an  extremely  narrow  one.  It  was  cleariy  the 
intention  of  the  section  that  every  facility  should  be  given  for  obtain- 
ing water  for  extinguishing  fires  free  from  charge ;  and  there  is  nothing 
in  the  Act  to  show  that  this  gratuitously  supplied  water  is  to  be  taken 
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from  a  fire-plug.  "  Such  water  "  in  the  section  means  water  kept  at 
a  certain  pressure,  and  once  that  is  arrived  at,  the  right  arises  for  any  Weardale  and 
ptfson  to  take  the  water  for  that  purpose.  If  he  can  get  water  ^J°****  ^*** 
through  a  leak  in  the  pipe  he  may  do  so.  01uniM»- 

Secondly,  apart  from  section  42,  there   is    no  evidence  that  this  Strwt  Oo- 
baigain  between  the  defendants  and  the  company  did  not  include  the  ^Q^Jty, 
use  of  the  water  to  be  supplied  by  the  company  for  extinguishing  any 
fire  occurring  on  the  premises. 

Mtynell  was  not  called  upon  to  reply. 

Lord  Alverstone  C.J.  Water  companies  are  really  trading  com- 
panies carrying  on  their  business  under  Acts  of  Parliament,  and  though 
of  course  it  is  perfectly  open  to  the  Legislature  to  impose  such  terms 
as  it  thinks  fit  with  regard  to  the  free  supply  of  water,  I  do  not  think 
that  anyone  reading  section  42  can  come  to  the  conclusion  that  it 
means  that  the  water  for  putting  out  fires  is  always,  to  be  supplied 
free  of  charge.  Section  38  says  that  at  the  request  of  the  town 
commissioners  the  company  shall  upon  certain  terms  fix  fire-plugs  for 
the  town  commissioners'  purposes,  and  by  section  40  the  cost  of  this 
is  to  be  defrayed  by  the  town  commissioners.  Then  section  42  enacts 
that "  the  undertakers  shall  at  all  times  keep  charged  with  water,  under 
such  pressure  as  aforesaid,  all  their  pipes  to  which  fire-plugs  shall  be 
fixed."  So  far  T  think  there  is  no  doubt  that  the  section  is  referring 
to  the  legislation  in  the  immediately  preceding  sections,  and  that  it 
relates  to  the  pipes  of  the  undertakers  in  which  they  are  bound  by 
statute  to  put  fire-plugs.  Then  the  section  goes  on  to  provide  that, 
except  when  prevented  by  certain  causes,  the  undertakers  "  shall  allow 
all  persons  at  all  times  to  take  and  use  such  water  for  extinguishing 
fire,  without  making  compensation  for  the  same."  I  think  the  ordinary 
meaning  of  the  language  is  that  the  imdertakers  are  bound  to  keep 
the  water  in  the  pipes  at  a  certain  pressure,  because  of  the  arrangement 
made  under  the  earlier  sections,  and  that  the  water  may  be  taken  with- 
out compensation.  Now  it  is  said  that  if  a  private  proprietor  on  his 
own  premises  puts  in  a  pipe  in  order  to  obtain  water  to  be  used  for 
agricultural  purposes,  he  can  use  it  for  extinguishing  fires  for  nothing 
if  he  gets  the  water  company  to  fix  a  fire-plug  in  it.  I  think  that  if 
such  an  obligation  is  to  be  put  upon  a  trading  company,  it 
must  be  expressed  either  in  clear  words  or  by  necessary  implication. 
I  think  we  should  be  straining  the  words  of  the  section  were  we  to 
hold  that  it  applies  where  the  water  is  supplied  through  a  private 
pipe  or  a  private  hydrant  for  the  consumer's  own  benefit.  We  cannot 
accede  to  Mr.  Simey's  argument  that  because  there  was  an  agreement 
that  the  plaintififs  should  supply  water  to  a  cattle  trough  for  an  armual 
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^^Q^        payment,  no  charge  can  be  made  if  the  water  is  used  to  extinguish  fires. 

Weaitl&le  and     In  my  opinion  it  cannot  possibly  be  said  that  that  arrangement  implies 

Oonsett  Water     t^^t  t^^  defendants  can  take  water  and  use  it  for  a  purpose  entirely 

OhestMwe^         diflFerent  from  that  for  which  it  was  supplied.     The  appeal  must  be 

Street  Oo-  allowed,  and  judgment  entered  for  the  plaintiflFs  for  the  jQ^. 

So^ty^*  Wills  J.     I  am  of  the  same  opinion.     I  think  that  under  section  42 

the  water  which  is  to  be  used  for  extinguishing  fires  must  pass  through 

pipes  to    which   fire-plugs   are    fixed.     If  Mr.    Simey's    construction 

of  the  Act  is  correct,  the  greater  part  of  tiie  section  would  be  quite 

unnecessary,  and  it  would  have  been  sufficient  to  say  that  the  company 

must  tt  all  times  keep  their  water  throughout  their  system  at  high 

pressure  in  order  to  extinguish  fires,  and  that  at  all  times  it  must  be 

ready  for  people  to  take  it  whenever  they  want  it  for  that  purpose. 

With  regard  to  the  argument  that  the  water  supplied  for  putting 
out  a  fire  in  a  haystack  is  water  supplied  for  ordinary  agricultural 
purposes,  I  think  it  is  as  reasonable  to  say  that  water  used  to  extin- 
guish fires  in  a  house  is  water  used  for  domestic  purposes.  I  Aink 
the  proposition,  with  all  respect  to  Mr.  Simey,  is  quite  extravagant 
Kennedy  J.     I  agree,  and  have  nothing  to  add. 

Appeal  allowed.    Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs — Cooper  and  Goodyer,  Durham. 
Solicitor  for  the  defendants — John  Turnbull,  Durham. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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BRASS  V.   LONDON  COUNTY  COUNCIL.  April  zj. 

Tmetoriem  and  wopkshopa  —  Means  of  escape  fk>om  flpe  —  Building 
eontalntng  sepavate  faotories  belon^rlnflr  to  one  ownep— "Tene- 
ment fttotoFy  **— Biitldlngg  within  the  same  "ouptlla^e  **— Faetovy 
and  IX^opkshop  Aot,  1001  (1  Bdw.  VIL  o.  22X  s.  14  (2,  8,  7X  s.  140. 

7\vo  or  mare  factories  comprised  in  the  same  buildings  in  each  of 
which  the  occupier  produces  his  own  power ^  do  not  together  constitute 
a  "  tenement  factory "  within  the  meaning  of  the  Factory  and 
Workshop  Act,  1901,  although  the  whole  building  belongs  to  one 
owner.  To  constitute  a  "  tenement  factory  "  within  the  definition  in 
section  1/^^  of  that  Act,  the  power  supplied  to  different  occupiers  of 
different  parts  of  the  same  building  must  be  derived  by  them  from  a 
source  of  supply  external  to  themselves.  Consequently,  the  owner  of 
a  building  comprising  two  or  more  factories,  in  each  of  which  the 
occupier  produces  his  own  power,  cannot  be  compelled  to  provide 
means  of  escape  from  fire  from  the  building  on  the  footing  that  it  is  a 
tenement  factory. 

Toller  V,  Spiers  and  Pond,  1903,  i  Ch.  362,  i  L.  G.  R.  193 ; 
72  L.  J.  Ch.  ic;i,  approved, 

Semble,  that  two  factories  with  separate  entrances  and  no  internal 
means  of  communication  with  each  other  are  not  necessarily  within 
the  same  ^^  curtilage  ^^  for  the  purpose  of  the  definition  of  "  tenement 
factory"  merely  because  the  one  to  some  extent  overlaps  the  other. 

Special  case  stated  for  the  opinion  of  the  Court  by  Joseph  Douglass 
Mathews,  the  umpire  appointed  by  the  arbitrators  in  an  arbitration 
under  section  14  (3)  of  the  Factory  and  Workshop  Act,  1901,  as 
follows : — 

I.  By  a  notice  in  writing  under  the  seal  of  the  London  County 
Council,  dated  June  3,  1902,  given  to  the  abov&named  William  Brass, 
the  owner  within  the  meaning  of  section  4  of  the  Public  Health  Act, 
1875,  of  the  premises  No.  31a,  Old  Street,  and  No.  90,  Goswell  Road, 
Finsbury,  in  the  coui>ty  of  London,  the  London  County  Council 
(hereinafter  called  the  Council),  after  reciting  that  the  said  premises 
were  a  tenement  factory  within  the  meaning  of  the  Factory  and  Work- 
shop Act,  1 90 1,  and  that  by  section  14  of  the  said  Act  it  was  provided 
that  the  whole  of  a  tenement  factory  should  for  the  purposes  of  such 
secticm  be  deemed  to  be  one  factory,  and  that  more  than  forty  persons 
were  employed  in  such  factory,  and  that  the  Council  had  ascertained 
pursuant  to  the  provisions  of  section  14  (2)  of  the  said  Act  that  the 
laid  factory  was  not  provided  with  such  means  of  escape  in  case  of 
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^^^^'        fire  for  the  persons  employed  therein  as  could  reasonably  be  required 
Brass  v.  under  the  circumstances  of  the  case,  required  William  Brass  to  cany 

OomS.^"*'^    out  the  measures  therein  specified  which  in  the  opinion  of  the  Council 
were  necessary  for  providing  such  means  of  escape  as  aforesaid. 

2.  Thereupon  a  diflFerence  of  opinion  arose  between  the  said  William 
Brass  and  the  Council  under  section  14  (2)  of  the  said  Act,  and  such 
difference  was  referred  to  arbitration  under  subsection  (3)  of  that 
section,  and  I  was  duly  appointed  by  the  arbitrators  as  umpire  to 
decide  on  points  on  which  they  might  differ. 

3.  The  arbitrators  diflFered,  and  were  unable  to  agree  on  the  award 
to  be  made,  and  I,  having  taken  upon  myself  the  burthen  of  the  said 
arbitration  and  imipirage,  appointed  a  day  to  proceed  with  the  same, 
on  which  day  the  parties  appeared  before  me  by  their  counsel, 
solicitors,  and  witnesses  on  the  part  of  the  Council,  and  it  was  then 
submitted  on  behalf  of  William  Brass  that  the  said  premises  were  not 
a  tenement  factory  within  the  definition  of  a  tenement  factory  in 
section  149  of  the  Act,  and  I,  having  heard  and  considered  the  evi- 
dence and  arguments  of  the  parties  upon  the  point,  consented  at  the 
request  of  William  Brass  and  with  the  assent  of  the  Council  to  state 
this  case  for  the  opinion  of  the  Court  upon  the  question. 

4.  The  premises  consist  of  three  floors  and  a  basement  under  part 
of  the  ground  floor,  and  are  occupied  in  part  by  the  Paper  Cutting 
Company,  Limited,  whose  business  consists  of  unwinding  paper  from 
large  rolls  and  cutting  and  perforating  the  same  for  toilet  purposes, 
in  part  by  Messrs.  Pillivant  and  Company,  who  carry  on  the  manu- 
facture of  wood  and  cardboard  boxes,  and  the  rest  of  the  premises 
is  used  by  the  owner,  Mr.  Brass,  as  a  builder's  store. 

5.  Annexed  to  and  forming  part  of  this  case  are  three  i^ans, 
numbered  1,2,  and  3  respectively.  Plan  No.  i  comprises  a  plan  of 
the  ground  floor  and  a  block  plan  of  the  premises.  Plan  No.  2  is  a 
plan  of  the  first  floor,  and  plan  No.  3  is  a  plan  of  the  second  floor 
of  the  premises.  The  part  of  the  premises  occupied  by  the  Pqjer 
Cutting  Company,  Limited,  is  coloured  red  and  lettered  A,  the  part 
occupied  by  Messrs.  Pillivant  and  Company  is  coloured  blue  and 
lettered  B  and  Bi,  and  the  part  occupied  by  Mr.  Brass  is  coloured 
brown  and  lettered  C.  The  entire  area  covered  by  buildings  on  the 
ground  floor  is  about  13,700  superficial  feet,  exclusive  of  yards  and 
open  spaces. 

6.  Block  A,  coloured  red,  is  approached  from  Goswell  Road  under 
a  gateway  leading  to  an  open  yard,  and  consists  of  a  manufactory  on 
the  ground  floor  about  77  feet  long  by  about  67  feet  wide,  partially 
covered  by  a  slate  roof  and  lighted  by  skylights.  It  is  fitted  with  nine 
large,  eight  smaller,  and  15  small  cutting  machines,  and  an  unwinding 
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machine,  all  driven  by  a  gas  engine  belonging  to  the  Paper  Cutting 

Company  in  the  south-east  comer,  and  about  12  males  and  13  females  Bnis  v, 
are  employed  m  this  block.  The  hatched  part  on  the  south  side,  ^^^  ^J^"*! 
about  66  feet  long  by  24  feet  wide,  has  two  storeys  above  the  ground 
floor,  both  occupied  by  Messrs.  Pillivant  and  Company,  and  the  only 
separation  between  the  ground  floor  of  this  part  and  the  first  floor 
above  is  a  floor  constructed  of  wood  joists  bearing  on  iron  girders, 
and  covered  with  deal  floor-boards.  There  are  no  communications 
between  this  block  and  the  rest  of  the  premises. 

7.  Block  B,  coloured  blue,  is  approached  by  the  open  gateway 
leading  from  Old  Street  into  a  yard.  On  the  west  side  is  a  building 
95  feet  long  by  34  feet  wide,  consisting  of  basement  and  ground 
floor,  lighted  by  skylights  along  the  west  side.  The  first  and  second 
floors  of  this  block  are  the  same  length  as  the  lower  ones,  but  about 
26  feet  wide  only,  and  with  windows  on  both  sides.  The  floors  are 
all  open,  with  wood  joists  bearing  on  iron  girders,  and  covered  with 
deal  floor-boards,  except  a  part  on  the  ground  floor  over  the  drying 
room.  The  basement  is  occupied  chiefly  as  a  store  for  wood  and 
cardboard  and  for  cutting  and  drying  rooms,  but  in  the  north-east 
comer  is  a  steam  engine,  boiler,  and  fuel  store  belonging  to  Messrs, 
Pillivant  and  Company,  enclosed  with  walls,  and  a  steam  cutting 
machine.  The  ground  floor  is  used  as  offices,  warehouses,  and  cutting 
loom,  and  there  are  five  steam  cutting  machines  on  this  floor.  The 
first  and  second  floors  are  used  for  cardboard  box  making,  and  on 
these  floors  are  a  number  of  small  machines  worked  by  steam  power. 
At  the  north-west  comer  on  each  floor  there  is  a  small  doorway 
leading  to  Block  Bi,  fitted  with  iron  doors. 

8.  Block  Bi  and  the  purposes  for  which  it  is  used  are  sufificiently 
described  by  the  plans.  It  is  occupied  in  connection  with  Block  B. 
and  there  are  in  all  18  machines  on  the  first  and  second  floors  of 
Block  Bi.  The  whole  of  the  machines  in  Blocks  B  and  Bi  are 
driven  by  steam  power  from  the  engine  in  the  basement  of  Block  B. 
There  are  employed  in  the  basement  of  Block  B  four  males  and  two 
females;  on  the  ground  floor  of  Block  B  13  males  and  six 
females;  on  the  first  floor  of  Blocks  B  and  Bi  about  15  males  and 
59  females;  and  on  the  second  floor  of  these  blocks  about  18  males 
and  24  females. 

9.  Block  C,  used  by  Mr.  Brass  as  a  store,  is  bounded  on  the  east 
by  a  brick  wall,  and  on  the  west  is  divided  on  the  first  and  second 
floors  from  Block  Bi  by  a  fir  quarter  partition  covered  on  both  sides 
with  match-boarding,  and  doors  on  each  of  these  floors  lead  into  a 
lobby  common  to  Messrs.  Pillivant  and  Company  and  Mr.  Brass. 
The  roof  over  Bi  and  C  is  wood  covered  with  pantiles,  but  without 
any  separation  between  the  parts  over  the  two  blocks. 
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iOO^  lo.  A  fire-resisting  staircase  situated  in  the   south-east  comer  of 

Brass  v.  Block  B,  enclosed  with  walls,  and  constructed  in  accordance  with  the 

J^dott  Oomty  requirements  of  the  Council,  gives  access  to  all  the  floors  and  to  the 
roof  over  Block  B.  This  roof  is  of  timber  covered  with  slates,  and 
no  access  is  provided  to  the  roof  over  Blocks  Bi  and  C. 

11.  The  chief  measures  specified  and  required  by  the  Council  in 
their  notice  of  June  3,  1902,  were  the  provision  of  a  new  staircase  ai 
the  western  end  of  the  premises  towards  Ludlow  Street,  connected 
with  the  second,  first,  and  ground  floors,  and  with  the  roof,  together 
with  safe  access  over  the  roofs  between  the  new  staircase  and  the 
existing  staircase  in  the  south-east  comer  of  Block  B. 

12.  From  an  inspection  of  the  premises  I  am  of  opinion  that  they 
are  not  provided  with  such  means  of  escape  in  case  of  fire  for  the 
persons  employed  therein  as  can  reasonably  be  required  in  the  circum- 
stances of  the  case. 

I  submit  for  the  opinion  of  the  Court : — 

Whether  upon  the  facts  hereinbefore  stated  the  premises  com- 
prised in  the  notice  of  June  3,  1902,  are  a  tenement  factor}  within 
the  meaning  of  the  Factory  and  Workshop  Act,  1901,  and  whether 
these  blocks  constitute  one  building. 

Assuming  that  the  Court  finds  that  the  premises  are  a  tenement 
factory,  whether  I  have  the  power  to  require  a  means  of  exit  from  the 
upper  floors  occupied  by  Pillivant,  through  or  over  the  [remises  on  the 
ground  floor  marked  A  occupied  by  the  Paper  Cutting  Company. 

The  material  provisions  of  the  Factory  and  Workshop  Act,  1901 
(i  Edw.  VII.  c.  22),  are  sufficiently  referred  to  in  the  judgment  of 
Lord  Alverstone  C.J. 

Macmorran,  K,C.,  and  Garland  for  Brass.  The  premises  in  ques- 
tion do  not  constitute  a  "  tenement  factor}'."  The  definition  of  that 
expression  in  section  149  of  the  Factory  and  Workshop  Act,  1901, 
refers  to  a  building  "  where  mechanical  power  is  supplied  to  different 
parts  of  the  same  building  occupied  by  different  persons  " ;  and  those 
words  contemplate  cases  where  the  occupiers  receive  a  supply  of  power 
from  some  common  extemal  source.  Two  separate  factories  not 
together  constituting  a  tenement  factory  cannot,  even  though  belonging 
to  the  same  owner,  be  treated  as  a  single  whole  for  the  purposes  of 
section  14  of  the  Act,  and  the  owner  cannot  under  that  section  be 
required  to  provide  means  of  escape  in  one  of  them  for  the  joint  benefit 
of  the  persons  employed  in  both :  Toller  v.  Spiers,  and  Pond,  1903, 
I  Ch.  362;  I  L.  G.  R.  193;  72  L.  J.  Ch.  191. 

Avory,  K.C.,  and  Dumas  for  the  London  County  Coundl.  It  is 
submitted  that  the  premises  constitute  a  "tenement  fact(»y"  within 
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the  Act.  The  effect  of  the  judgment  of  Buckley  J.  in  Toller  v.  Spiers 
and  Pond  is  to  read  into  the  definition  of  "  tenement  factory  "  in  Brass  v, 
section  149  the  words  "  from  one  common  source."  And  there  is  no  q^^.^"^^ 
reason  for  reading  into  the  definition  words  that  are  not  there.  The 
exjMiession  "  supplied  "  in  the  definition  has  the  meaning  of  "  used  " 
in  other  ports  of  the  Act,  e.g.,  in  section  87.  The  limitation  put  by 
Buckley  J.  upon  the  meaning  of  the  definition  defeats  the  obvious 
purpose  of  subsection  (7)  of  section  14. 

Uacmorranj  K.C.,  in  reply.  When  the  Factory  and  Workshop  Act, 
1901,  was  passed,  there  had  abeady  been  a  decision  under  the  Act 
of  1 89 1  which  it  repealed  of  London  County  Council  v.  Lewis  (1900) 
69  L.  J.  Q.  B.  277,  and  it  was  in  order  that  the  benefit  of  that  decision 
in  favour  of  owners  oi  property  of  this  kind  should  not  be  entirely 
lost  to  them  that  the  Legislature  adopted  the  language  employed  in 
the  definition  of  tenement  factory. 

Lord  Alverstone  C.J.  I  am  of  opinion  that  this  collection  of 
buildings  is  not  a  tenement  factory  within  section  149  of  the  Factory 
and  Workshop  Act,  1901.  I  confess  that  the  case  gives  me  very 
great  difficulty,  because  whichever  view  be  taken  difficulties  can  be 
raised  which  seem  to  apply  to  either  construction. 

Undoubtedly  in  legislation  giving  rights  over  and  casting  burdens 
upon  the  property  of  persons  for  the  benefit  of  others  one  expects  to 
find  clear  language  to  indicate  the  intentions  of  the  L^islature ;  but 
in  the  case  which  is  admitted  to  come  within  the  section,  the  ordinary 
common  case  of  a  tenement  factory  where  the  owner  supplies 
mechanical  power  to  a  number  of  small  factories  in  the  same  curtilage, 
it  may  very  well  be  that  one  may  be  obliged  to  put  a  burden  upon 
one  of  those  factories  in  order  to  provide  sufficient  fire  escapes  from 
another.  Still,  looking  at  it  as  a  whole,  J  am  bound  to  say  that  I 
feel  that  the  language  of  section  149  is  not  sufficiently  plain  to  enable 
us  to  say  thait  what  are  here  found  to  be  the  facts  bring  the  buildings 
in  this  case  within  the  definition  of  tenement  factory. 

Section  14  provides  for  means  of  escape  from  fire  being  furnished 
in  cases  in  which  there  are  more  than  40  persons  employed,  and  by 
subsection  (7)  it  is  provided  that  "  for  the  purposes  of  this  section  the 
whole  of  a  tenement  factory  or  workshop  shall  be  deemed  to  be  one 
factory  or  workshop,  and  the  owner  shall  be  substituted  for  the 
occupier."  That  brings  us  to  the  question  that  is  raised  here  as  to 
what  is  a  tenement  factory  for  the  purposes  of  the  section. 

Tuining  to  section  149  (i),  we  find  first  the  definition  of  '' textile 
factory,"  which  lefers  to  premises  where  "steam,  water  or  other 
mechanical  power,    is   used.     Then  we  find    "  non-textile    factory " 
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^^^^        defined  as  meaning  {a)  certain  works,  &c.,  named  in  Part  I.  of  ttie 
Bnas  V.  sixth  schedule,  and  {b)  premises  or  places  named  in  Part  II.  of  the 

iM^Ooimty  ggjjjg  schedule  "  wherein  or  within  the  close  or  curtilage  cm:  precinds 
of  which  steam,  water,  or  other  mechanical  power,  is  used  **  in  aid  of 
the  manufacturing  process,  and  {c)  certain  other  premises  in  the 
description  of  which  we  again  find  words  referring  to  the  use  of  steam, 
water  or  other  mechanical  power.  Therefore  in  those  cases  in  the 
same  subsection  with  the  definition  of  "  tenement  factory  "  the  Legis- 
lature uses  words  indicating  the  mere  presence  or  user  of  steam,  water 
or  other  mechanical  power. 

We  now  come  to  the  expression  "  tenement  factor}',"  and  the  words 
are :  "  The  expression  *  tenement  factory '  means  a  factory  where 
mechanical  power  is  supplied  to  different  parts  of  the  same  building 
occupied  by  different  persons  for  the  purpose  of  any  manufacturing 
process  or  handicraft,  in  such  manner  that  those  parts  constitute  in 
law  separate  factories."  Stopping  there  for  the  moment,  it  seems  to 
me  that  the  persons  who  framed  this  Act  saw  that  they  must  put  some 
restriction  upon  the  power  of  bringing  factories  which  were  tenement 
factories  within  the  purview  of  section  14.  So  far  as  that  section 
applies,  it  seems  to  me  to  be  obvious  that  they  considered  that  thej' 
could  not  bring  in  and  make  subject  to  all  the  provisions  of  the  Act 
every  factory  simply  because  it  happened  to  be  in  the  same  building 
as,  or  close  by,  or  within  the  same  curtilage  as,  another  factor}'.  They 
thought  some  other  test  of  limit  must  be  imposed.  Whether  they 
have  found  a  ver}-  reasonable  one  or  not  is  not  for  us  to  consider.  We 
have  only  to  construe  the  limit  they  have  put  by  the  words  I  have 
read  upon  the  class  of  factories  they  meant  to  include.  It  seems  to  me 
it  is  not  going  too  far  to  say  that  they  had  in  their  minds  the  common 
case  (rf  a  number  of  small  factories  which  do  receive  their  power 
from  some  central  source,  very  often  from  the  owner  of  the  premises, 
because  in  the  north  of  England  one  constantly  sees  buildings  con- 
taining factories  on  different  floors  the  motive  power  for  which  is  sup 
plied  by  the  owner,  and  those  buildings  would  particularly  require  to 
be  dealt  with  in  connection  with  the  provision  as  to  escape  from  fire^ 
that  we  are  considering  it  in  this  case.  Then  the  definition  goes  on  to 
say :  "  And  for  the  purpose  of  the  provisions  of  this  Act  with  respect 
to  tenement  factories  all  buildings  situate  within  the  same  close  or 
curtilage  shall  be  treated  as  one  building."  It  seems  to  me  that  tbe 
Legislature  there  speaks  of  all  buildings  being  treated  as  one  building 
for  the  purpose  of  determining  what  is  a  building  to  different  parts 
of  which  mechanical  power  is  supplied.  It  was  desired  to  include 
the  case  not  only  of  floors  of  one  building  or  parts  of  one  building, 
but  of  separate  buildings  within  the  same  close  or  curtilage.     Speaking 
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for  myself,  though  it  is  not  necessary  to  decide  it  in  the  view  I  take,  

I  have  a  strong  opinion  that  the  buildings  in  question  in  the  present  Brass  v. 

case  cannot  be  sdd  to  be  within  the  same  curtilage.     I  think  a  general  ^*^  ^'^*™*y 

ccMiaderation  of  the  language  shows  that  the  Legislature  are  speaking 

of  parts  of  a  building  or  houses  within  the  same  curtilage  to  which 

mechanical  power  is  supplied  from  one  source  in  such  a  manner  that 

the  separate  parts  constitute  in  law  separate  factories.     One  reason 

why  I  am  driven  to  that  conclusion  is  that  I  cannot  imagine  that  such 

a  complicated  definition  or  limitation  would  have  been  devised  if  it 

had  be«i  intended  to  make  the  legislation  applicable  to  any  part  of 

any  building  in  which  mechanical  power  is  used,  or  any  building  in 

which  mechanical  power  is  used,  provided  there  are  more  than  40 

persons  employed  in  that  building.     And  I  am  pressed  by  the  fact 

that  language  is  found  dealing  with  the  question  of  factories  in  which 

steam  or  mechanical  power  is  used.     I  should  add  that  while  we  are 

not  bound  by  the  decision  of  a  judge  of  the  Chancery  Division  sitting 

alone,    as   Buckley    J.    was    in    Toller   v.  Spiers  and  Pond,  1903, 

I  Ch.  362;  I  L.  G.  R.  193;  72  L.  J.  Ch.  191,  we  should  not  differ 

with  it  without  strong  grounds. 

I  therefore  come  to  the  conclusion  that  there  is  not  in  this  case  such 
a  supply  of  mechanical  power  to  the  two  parts  of  the  building  as  would 
justify  the  suggestion  that  it  is  a  tenement  factory  so  as  to  bring  it 
within  the  provisions  of  section  14,  and  that  an  order,  therefore,  can- 
not properly  be  made  upon  Mr.  Brass  requiring  him  to  deal  with  the 
whole  property  in  the  sense  in  which  it  is  attempted  to  be  done.  I 
quite  agree  with  Mr.  Avory  that  there  may  be  cases  in  which  it  is  very 
desirable  to  be  able  to  deal  with  the  building  as  one ;  but,  at  the  same 
time,  I  think  the  Legislature  has  not  made  it  sufficiently  clear,  and  in 
a  case  affecting  the  rights  and  obligations  of  third  persons,  the  language 
ought  to  be  clear.  I  am  not  satisfied  that  it  is  not  possible  to  deal 
with  part  B  of  the  factory  without  involving  the  case  in  the  difficulties 
which  would  be  raised  by  putting  a  construction  on  the  section  which 
would  make  these  factories  one  factory. 

Wills  J.  I  have  come  to  the  same  conclusion.  No  one  can  say 
that  the  definition  of  "  tenement  factory  "  is  free  from  difficulty,  which 
is  increased  by  the  consideration  that  the  many  anomalies  which 
present  themselves  to  my  mind  in  considering  the  effect  of  the  con- 
struction contended  for  by  Mr.  Avory,  would  equally  apply  in  cases 
*m  which  there  could  be  no  doubt  the  section  would  apply.  Mr. 
Avoi/s  contention  would  require  us  to  say  that  the  definition  means 
something  of  this  kind :  ^  A  factory  consisting  of  a  building  in  at  least 
two  different  parts  of  which  mechanical  power  is  used,  provided  that 
these  parts  are  so  occupied  that  they  constitute  separate  factories." 
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^^^ If  that  had  been  meant  it  would  have  been  very  easy  to  say  it,  and 

Brass  V.  it  seems  to  me  that  the  use  of  the  expression  "  a  f  acton-  where  mechani- 

fcSnS  ^™*^  cal  power  is  supplied  to  diflFerent  parts  of  the  same  building "  is  a 
very  awkward  way  of  expressing  such  a  simple  idea  as  that  There- 
fore we  are  driven  to  the  conclusion  that  that  cannot  be  the  right 
construction  of  the  section. 

I  should  also  like  to  ex|»:ess  my  opinion  that  these  buildings  cannot 
be  said  to  be  within  the  same  curtilage.  For  these  reasons  I  agree 
entirely  with  the  judgment  my  Lord  has  expressed. 

Kennedy  J.  1  agree.  I  assent  to  the  view  that  these  buildings 
are  not  within  the  same  close  or  curtilage  within  the  meaning  of  the 
section.  "We  should  be  in  great  difficulties  if  we  were  to  hold  that 
merely  because  one  factory  overlaps  another  the  two  must  be  within 
the  same  curtilage.  Further,  it  is  not  giving  the  fair  and  full  effect 
to  the  words  of  the  section  if  we  construe  the  words  "  supplied  to " 
as  bearing  the  same  meaning  as  "  used  in." 

Casg  remitted  to  arbitrators^  with  the  direction  that  the 
buildings  were  not  a  tenement  factory. 
Solicitor  for  Brass — H.  C.  Wallace. 
Solicitor  for  the  London  County  Council — W.  A.  Blaxland. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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HAMMOND  I/.  FARROW.  May  5. 

Poop  rate— ReoovoFy— Ooouplep  fop  tepm  not  exceeding  thpee  months 
— IVeekly  tenanoy— Poop  Rate  ABeeasment  and  CoUeetlon  Act, 
1800  C82  dB  88  Viot.  o.  41X  sflk  t  2. 

In  section  1  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869, 
the  words  "  occupier  of  any  rateable  hereditament  let  to  him  for  a  term 
not  exceeding  three  months  "  mean  an  occupier  who  has  not  an  assured 
tenancy  for  more  than  three  months.  Accordingly  an  occupier  holding 
on  a  tenancy  from  week  to  week  terminable  at  a  weeJ^s  notice  ts 
entitled  to  the  benefit  of  section  2  of  the  Act,  and  cannot  be  compelled 
to  pay  to  the  overseers  at  one  time  a  greater  amount  of  the  poor 
rate  than  would  be  due  for  one  quarter  of  the  year,  though  his  weekly 
tenancy  has  subsisted  for  many  months,  and  may  continue  for  an 
indefinite  period. 

Case  stated  by  justices  for  the  borough  of  Bury,  Lancashire,  who  had 
issued  a  distress  warrant  for  the  levy  of  the  sum  of  ;;^i  13s.  due  from 
the  appellant  under  a  poor  rate  for  the  parish  of  Bury,  dated  March  26, 
1903.  The  facts  and  contentions  were  set  out  in  paragraphs  3  et  seg.  of 
the  case  as  follows  :— 

3.  {a)  The  rate  was  duly  laid  and  published,  and  the  appellant  law- 
fully and  properly  rated. 

(b)  The  appellant  was  what  is  known  as  a  weekly  tenant,  viz.,  the 
tenement  in  respect  of  which  he  was  rated  was  held  by  him  as  tenant 
from  week  to  week  at  a  rent  of  7s.  3d.  a  week,  but  not  for  any  certain 
number  of  weeks,  and  he  had  been  tenant  of  the  tenement  for  six  months. 

(c)  Although  there  was  no  express  agreement  for  notice  or  as  to 
length  of  notice  required  to  determine  the  tenancy,  nevertheless  by  local 
custom  prevailing  between  landlords  and  tenants  of  weekly  tenements  a 
week's  notice  was  given  on  either  side. 

{d)  The  appellant  had  neither  given  nor  was  under  any  such  notice. 

\e)  The  rate  was  laid  on  March  26,  1903,  for  the  year  ending 
March  25,  1904. 

(/)  The  rate  was  payable  in  two  equal  instalments  on  March  27, 
1903,  and  October  i,  1903,  respectively. 

(^)  The  appellant  was  only  liable  to  an  apportioned  part  of  the  first 
instalment,  viz.,  13s.  6d. 

(h)  Payment  of  the  appellant's  proportion  of  the  first  instalment,  to 
wit,  13s.  6d.,  and  also  of  the  second  instalment,  had  been  in  due  form 
demanded  of  the  appellant  by  the  respondent. 
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i®04i  (/)  The  appellant  had  neglected  and  refused  to  pay  the  same. 

Hftnunond  v.  1"^^  appellant  contended  (a)  that  he  was  entitled  to  the  benefit  of 

farmw,  section  2  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  and, 

therefore,  {d)  that  he  could  not  be  compelled  to  pay  to  the  overseers 
upon  the  present  complaint  a  greater  amount  of  the  rate  than 
would  be  due  for  one  quarter  of  the  year.  In  support  of  these  conten- 
tions the  appellant  referred  to  Waiton-on'the-Hill  Overseers  v.  Jona 
1893,  2  Q.  B.  175;  62  L.  J.  M.  C.  123,  as  showing  that  it  had  been 
assumed  that  a  quarterly  tenant  was  entitled  to  the  benefit  of  the 
section. 

5.  Sections  i  and  2  of  the  Act  provide  as  follows  : — 

(i)  The  occupier  of  any  rateable  hereditament  let  to  him  for  a  term  not  exceeding 
three  months  shall  be  entitled  to  deduct  the  amount  paid  by  him  in  respect  of  any 
poor  rate  assessed  upon  such  hereditament  from  the  rent  due  or  accruing  due  to  the 
owner,  and  every  such  payment  shall  be  a  valid  discharge  of  the  rent  to  the  extent  of 
the  rate  so  paid. 

(2)  No  such  occupier  shall  be  compelled  to  pay  to  the  overseers  at  one  time  or 
within  four  weeks  a  greater  amount  of  the  rate  than  would  be  due  for  one  quarter  of 
the  year. 

The  respondent  contended  (a)  that  in  section  i  of  the  Act  the 
expression  "  a  term  not  exceeding  three  months  "  meant  a  term  certain 
which  would  determine  at  a  given  date  not  exceeding  three  months 
without  notice  from  either  landlord  or  tenant ;  (b)  that  a  tenancy  such 
as  the  appellant's  was  not  for  such  a  term,  but  was  a  tenancy  for  an 
uncertain  term  determinable  by  notice  from  either  landlord  or  tenant  j 
and,  therefore,  {c)  that  the  appellant  was  not  entitled  to  the  benefit  of 
section  2  of  the  Act. 

The  justices  were  of  opinion  that  the  section  of  the  Act  did  not  apply 
to  tenancies  such  as  the  tenancy  of  the  appellant,  as  such  tenancies 
were  not  for  a  term  certain,  but  for  an  uncertain  term  which  was  to  be 
determined  by  a  week's  notice,  and  disallowed  the  objection  of  the 
appellant,  and  issued  their  warrant  for  the  full  amount  claimed. 

The  question  for  the  opinion  of  the  Court  was  whether  upon  the 
above  statement  of  facts  the  justices  had  come  to  a  correct  determinatioD 
in  point  of  law. 

C  C.  Scott  for  the  appellant  The  premises  were  let  to  the  appellant  for 
a  term  not  exceeding  three  months.  Nbn  constat  that  the  tenancy  would 
ever  last  three  months,  for  the  tenant  can  be  turned  out  at  the  end  of  a 
week  upon  a  week's  notice.  The  result  of  the  decision  of  the  justices 
is  that  because  this  letting  is  not  for  a  term  certain  under  three  months- 
say  for  eight  weeks  certain — the  appellant  is  not  within  the  benefit  of 
section  2  of  the  Act.     But  a  tenancy  of  a  week,  or  at  most  two  weeks 
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certain,  cannot  be  said  to  be  a  tenancy  exceeding  three  months: 
WaUofhcm-the-Bill  Overseers  \,Jonesy  1893,  2  Q.  B.  175 ;  62  L.  J.  M.  C. 
123;   Hastings  Union  v.  St.James^s^  Clerkenwell^  Vestry  (1865)  L.  R.  ^torow. 
iQ.B.  38;  35  L.  J.  M.  C.  65. 

DanckwertSy  K.C.y  and  Gordon  Hewart  for  the  respondent.  The 
words  of  section  i  are  "let  to  him  for  a  term  not  exceeding  three 
months  " ;  but  this  is  a  letting  for  an  indefinite  period  determinable  at 
a  week's  notice,  which  certainly  exceeds  a  term  of  three  months  :  Jones 
V.  MiUs  (186 1)  10  C  B.  n.s.  788;  31  L.  J.  C  P.  66.  There  is  a 
difference  between  a  tenancy  from  week  to  week  and  a  tenancy  from 
year  to  year,  for  the  latter  is  not  to  be  considered  as  a  continuous 
tenancy,  but  as  commencing  every  year  :  Gandy  w.Jubber  (1864)  5  B. 
&  S.  78;  33  L.  J.  Q.  B.  151,  whilst  the  former  may  last  for  years: 
Botoen  v.  Anderson^  1894,  i  Q.  6.  164. 

C  C  Scott  replied. 

Lord  Alverstone  C.J.  The  question  is  whether  or  not  the 
appellant,  against  whom  the  distress  warrant  was  issued,  is  entitled  to 
the  protection  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869, 
because  the  warrant  was  issued  for  more  than  one  quarter's  rate.  Now 
the  statute  is  obviously  part  of  certain  legislation  which  contemplates 
the  liability  of  owners  instead  of  occupiers  for  rates.  This  is  plain  from 
section  3,  which  enacts  that  owners  may  agree  to  pay  the  rate  and  be 
allowed  a  commission,  and  from  section  4,  under  which  an  order  may 
be  made  for  rating  the  owner  instead  of  the  occupier.  Section  i 
allows  the  occupiers  of  tenements  let  for  short  terms  not  exceeding 
three  months  to  deduct  the  poor  rate  paid  by  them  from  their  rents, 
and  section  2  enacts  that  '^  no  such  occupier  shall  be  compelled  to  pay 
to  the  overseers  at  one  time  or  within  four  weeks  a  greater  amount  of 
the  rate  than  would  be  due  for  one  quarter  of  the  year."  Therefore  the 
whole  scheme  of  this  legislation  is  obviously  for  the  purpose  of  easing 
the  position  of  the  occupiers  of  small  tenements. 

It  is  found  in  the  present  case  that  the  tenement  in  respect  of  which 
the  appellant  was  rated  was  held  by  him  as  tenant  from  week  to  week  at 
a  rent  of  7s.  3d.  a  week,  but  not  for  any  certain  number  of  weeks,  and 
that  he  had  been  tenant  of  the  tenement  for  six  months.  It  is  also 
found  that  although  there  was  no  express  agreement  for  notice  or  as  to 
length  of  notice  required  to  determine  the  tenancy,  yet  by  custom  a 
week's  notice  was  given  on  either  side.  It  is  perfectly  true  that  a  weekly 
tenancy  may  continue  for  a  long  time  and  yet  be  determined  by  a 
week's  notice  j  and  Mr.  Danckwerts  contends  for  the  respondent  that 
because  the  tenant  under  a  weekly  tenancy  has  a  right  to  stay  on  until 
the  proper  notice  determining  it  is  given,  the  tenancy  here  was  not  one 


Digitized  by 


Google 


820  knight's    local    government    reports.  ttOfc 

^^^^  of  the  tenancies  contemplated  by  section  i  of  the  statute  as  "not 
Hammond  v.  exceeding  three  months."  In  my  opinion  that  argument  is  not  a  sound 
Farrow.  one.     The  Act  was  obviously  intended  for  the  relief  of  occupiers  of 

small  tenements,  and  it  was  never  the  intention  of  the  Legislature  to 
deprive  such  occupiers  of  the  benefit  of  section  2  merely  because  they 
may  continue  to  be  occupiers  for  a  long  time,  or  are  likely  to  occupy 
their  tenements  for  many  weeks,  when  their  only  right  to  remain  in 
possession  is  for  one  week  or  two  weeks  at  most.  To  lose  the  benefit 
of  section  2  the  tenant  must,  in  my  opinion,  by  virtue  of  the  letting 
have  a  right  to  occupy  the  premises  for  a  period  exceeding  three 
months.  As  I  said  at  the  beginning  of  my  judgment,  everything  in  the 
following  sections  of  the  statute  points  to  the  view  other  than  that  urged 
on  behalf  of  the  respondent.  I  come  to  the  conclusion,  therefore, 
that  the  present  appellant  was  the  occupier  of  a  rateable  tenement  let  to 
him  for  a  period  not  exceeding  three  months,  and  that  his  appeal  must 
be  allowed. 

Wills  J.  I  am  of  the  same  opinion,  and  entirely  agree  with  the 
construction  placed  on  the  statute  by  my  Lord.  Exactly  the  same 
words  occur  in  section  2  of  the  Statute  of  Frauds  as  to  leases  not 
exceeding  three  years;  yet  for  many  years  it  has  been  held  that 
tenancies  from  year  to  year  may  be  created  by  parole.  The  Poor  Rate 
Assessment  and  Collection  Act,  1869,  is  a  modern  Act  made  by  persons 
who  had  the  phraseology  of  the  old  Acts  before  them,  and  no  doubt 
the  draftsman  had  the  Statute  of  Frauds  before  him  and  followed  the 
phraseology.  In  my  opinion  the  words  in  section  i,  "  occupier  of  any 
rateable  hereditament  let  to  him  for  a  term  not  exceeding  three  months," 
mean  a  person  who  does  not  possess  an  assured  tenancy  for  more  than 
three  months. 

Kennedy  J.  I  entirely  agree.  Taking  the  words  in  their  natural 
sense,  I  see  very  little  possible  room  for  doubt.  The  appellant  is  the 
occupier  of  a  rateable  hereditament  let  to  him  for  a  term  not  exceeding 
three  months.  If  he  were  asked  whether  his  tenancy  were  for  three 
months,  he  would  reply,  "  No  ;  it  is  a  weekly  tenancy."  The  letting  is 
what  we  have  to  look  at  here,  and  it  amounts  to  this,  a  week  certain,  or 
perhaps  two  weeks  certain. 

Appeal  allowed.     Order  and  warrant  set  aside. 
Leave  to  appeal. 

Solicitors  for  the  appellant — Nicol,  Son,  and  Jones,  for  Pickstone 
and  Jones,  Radcliffe  (Lanes.). 

Solicitor  for  the  respondent — James  Isherwood,  Bury  (Lanes.). 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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CHANCERY    DIVISION.  1904. 

HEBBURN  URBAN  DISTRICT  COUNCIL  u.  HEDWORTH,  MONKTON,        ^ib^  n. 
AND  JARROW  UNITED  DISTRICT  SCHOOL  BOARD. 

■dueatlon— Tpansfep  of  ppopepty,  Am.,  to  l<xial  eduoatlon  auttaoplttes 
—Adjustment— Different  appointed  days  fop  different  paj>ts  of 
one  school  district— Adjustment  between  school  board  and  local 
education  authority— Education  Act,  1902  (2  Edw.  VIL  c  42)b 
Sched.  II.  (1,  22) -Local  Oovemment  Act,  1804  (56  &  67  Vic 
c  78X  s.  6& 

Where  a  school  district  under  a  school  board  extends  into  tivo  or 
more  areas  for  ivfiich  by  the  Education  Act,  1902,  different  local 
education  authorities  are  established,  and  different  appointed  days  are 
fixed  for  the  coming  into  operation  of  the  Act  as  regards  these  local 
education  authorities,  so  that  there  is  an  interval  during  which  the 
school  board  continues  in  existence,  but  the  control  of  elementary 
education  in  part  of  its  district  has  passed  to  a  local  education 
authority,  that  local  education  authority  are  entitled  to  an  immediate 
adjustment  of  property,  &*c,,  between  them  and  the  school  board, 
under  section  6%  of  the  Local  Government  Act,  1894,  as  incorporated 
with  the  Education  Act,  1902,  by  Sched,  II,  (22)  of  that  Act. 

This  was  an  adjourned  summons  taken  out  by  the  Hebburn  Urban 
District  Council  for  the  appointment  of  an  arbitrator  under  section  (i% 
of  the  Local  Government  Act,  1894,  as  incorporated  with  the 
Education  Act,  1902,  by  Sched.  II.  (22)  of  that  Act.  The  circum- 
stances were  as  follows : — 

The  respondents  to  the  summons,  the  Hedworth,  Monkton,  and 
Jarrow  United  District  School  Board,  were  a  school  board  constituted 
under  the  Elementary  Education  Acts  for  a  "  united  district,"  comprising 
the  urban  district  of  Hebburn,  the  borough  of  Jarrow,  and  the  rural 
district  of  Monkton,  all  in  the  county  of  Durham. 

The  effect  of  the  Education  Act,  1902,  was,  as  from  the  "appointed 
day,**  to  constitute  the  Hebburn  Urban  District  Council  and  the 
Corporation  of  Jarrow  "  local  education  authorities "  for  the  purposes 
of  Part  III.  of  that  Act,  and,  as  from  the  appointed  day,  to  put  the 
rural  district  of  Monkton  under  the  jurisdiction  of  the  Durham 
County  Council  as  the  local  education  authority  for  the  purposes  of  the 
Act. 

The  Board  of  Education  fixed  June  i,  1903,  as  the  appointed  day 
for  the  purpose  of  the  carrying  into  operation  of  Part  III.  of  the  Act 
in  the  urban  district  of  Hebburn,  and  April  i,  1904,  asjthe  appointed 
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day  for  the  purpose  of  the  coming  into  operation  of  that  part  of  the 
Act  in  the  borough  of  Jarrow  and  the  county  of  Durham. 

The  result  was  that  as  from  June  i,  1903,  while  the  respondent 
school  board  temporarily  continued  to  discharge  their  functions  in 
Jarrow  and  Monkton,  the  Hebbum  Urban  District  Council  had  the 
control  of  all  elementary  education  in  their  district. 

Under  these  circumstances  the  applicant  council  contended  that  an 
adjustment  of  property,  &c.,  between  them  and  the  respondent  school 
board  had  become  necessary  under  section  68  of  the  Local  Government 
Act,  1894,  as  incorporated  with  the  Education  Act,  1902. 

Failing  to  agree  with  the  respondents  on  the  matter,  they  on  the 
24th  October,  1903,  served  on  the  respondents  a  notice  requesting 
them  within  seven  days  of  the  service  of  that  notice  to  concur  in  the 
appointment  of  a  named  London  accountant  to  act  as  single  arbitrator. 
The  respondents  having  failed  to  comply  with  this  notice,  the  applicants 
took  out  this  summons  asking  the  Court  to  appoint  the  arbitrator 
named  by  them. 

Sched.  IL  to  the  Education  Act,  1902  (2  Edw.  VIL  c.  42),  con- 
tains the  following  provisions  :  — 

(i)  The  property,  powers,  rights,  and  liabilities,  (including  any  property,  rights, 
and  liabilities  vested,  conferred,  or  arising  under  any  local  Act  or  any  trust  deed)  of 
any  school  board  or  school  attendance  committee  existing  at  the  appointed  day  shall 
be  transferred  to  the  council  exercising  the  powers  of  the  school  board. 

(8)  Sections  eighty-five  to  eighty-eight  of  the  Local  Government  Act,  1894  (which 
contain  transitory  provisions),  shall  apply  with  respect  to  any  transfer  mentioned  in 
this  schedule,  subject  as  follows  .  .  . 

{d)  the  powers  and  duties  of  a  school  hoard  or  school  attendance  committee  which 
is  abolished  .  .  .  shall  be  deemed  to  be  powers  and  duties  transferred  under  this 
Act ;  .  .  . 

(16)  The  officers  of  any  authority  whose  property,  rights,  and  liabilities  are 
transferred  under  this  Act  to  any  council  shall  be  transferred  to  and  become  the 
officers  of  that  council,  .  .  . 

(22)  Section  sixty-eight  of  the  Local  Government  Act,  1894  (which  relates  to  the 
adjustment  of  property  and  liabilities),  shall  apply  with  respect  to  any  adjustment 
required  for  the  purposes  of  this  Act. 

Section  68  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c. 
73),  provides  as  follows : — 

(i)  When  any  adjustment  is  required  for  the  purpose  of  this  Act,  or  of  any  ordef» 
or  thing  made  or  done  under  this  Act,  then,  if  the  adjustment  is  not  otherwise  made, 
the  authorities  interested  may  make  agreements  for  the  purpose,  and  may  hereby 
adjust  any  property,  income,  debts,  liabilities,  and  expenses,  so  fiur  as  affected  by  this 
Act,  or  such  scheme,  order,  or  thing  of  the  parties  to  the  agreement 
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(2)  The  agreement  may  provide  for  the  transfer  or  retention  of  any   property,         1004h 
debts,  or  liabilities,  with  or  without  any  conditions,  and  for  the  joint  use  of  any  „  , ,        Drhaii 
property,  and  for  payment  by  either  party  to  the  agreement  in  respect  of  property,  Digtriot  OoonoQ 
debts,  and  liabilities  so  transferred  or  retained,  or  of  such  joint  user,  and  in  respect  zf,  Hedworth, 
of  the  salary  or  remuneration  of  any  officer  or  person,  and  that  either  by  way  of  an  HonktOD,  and 
annual  payment,  or,  except  in  the  case  of  a  salary  or  remuneration,  by  way  of  a  Jarww  United 
capital  sum,  or  of  a  terminable  annuity  .  .  .  Sf  ^*^  School 

(3)  In  de^lt  of  an  agreement,  and  as  far  as  any  such  agreement  does  not  extend, 
such  adjustment  shall  be  referred  to  arbitration  in  accordance  with  the  Arbitration 
Act,  1889  .  .  . 

****** 

P.  O.  Lawrence^  K.C.^  and  W,  M,  Cann  for  the  applicants.  The 
applicants  are  entitled,  under  section  68  of  the  Local  Government  Act, 
1894,  as  incorporated  with  the  Education  Act,  1902,  by  Sched.  II.  (22) 
of  that  Act,  to  an  immediate  appointment  of  an  arbitrator  independently 
of  the  borough  coimcil  and  the  county  council.  By  reason  of  the 
fixing  of  different  appointed  days  for  different  parts  of  the  district  of 
the  school  board  difficulties  arise  daily  which  require  immediate 
adjustment.  The  adjustment  sought  is,  within  Sched.  II.  (22)  of  the 
Act,  "  required  for  the  purposes  of  this  Act " ;  and  section  68  of  the 
Local  Government  Act,  1894,  says  that,  in  default  of  agreement  the 
adjustment  "shall"  be  referred  to  arbitration:  Julius  .\,  Bishop  of 
Oxford  (iSSo)  5  App.  Cas.  214;  49  L.  J.  Q.  B.  577. 

[They  also  referred  to  clause  (8)  of  Sched.  II.  to  the  Education 
Act,  1894,  and  to  sections  84-87  of  the  Local  Government  Act,  1894.] 

Warrington^  K,C.^  and  Gatey  for  the  respondents.  It  is  submitted 
that  no  transfer  of  the  property,  &c.,  of  the  school  board  has  yet  taken 
place,  and  that  no  transfer  will  take  place  till  the  school  board  is 
abolished  on  April  ist.  Clause  (i)  of  Sched.  II.  to  the  Education 
Act,  1902,  contemplates  a  single  transfer,  and  not  a  series  of  piecemeal 
transfers.  Consequently  no  occasion  for  an  adjustment  has  yet  arisen 
or  can  arise  till  April  ist,  when  no  doubt  there  may  be  an  adjustment 
between  the  local  education  authorities.  This  view  is  supported  by 
clause  (16)  of  Sched.  II.  as  to  the  transfer  of  officers.  That  clause 
clearly  cannot  operate  otherwise  than  once  for  all. 

Kekewich  J.  Those  who  followed  the  wearisome  history  of  the 
Education  Act,  1902,  may  be  surprised  to  hear  that  there  was  some 
point  which  had  escaped  observation,  but  so  it  was.  I  can  find  nothing 
in  the  Act  which  points  to  the  conclusion  that  the  existence  of  a  united 
school  board  was  present  to  the  minds  of  those  who  framed  this  Act. 
I  cannot  help  thinking  that  if  that  had  occurred  to  the  framers  of  the 
Act  there  would  have  been  some  express  reference  providing  for  this 
case.    It  does  not  follow  that  the  Act  will  not  fit  it,  and  I  am  bound 

K  K  K  2 


Digitized  by 


Google 


824  knight's   local   government   reports.  l»fc 

^^^^  to  construe  this  Act  as  meaning  that  all  school  boards,  with  their 
flebbun  Urban  property,  rights,  and  liabilities  shall  be  transferred  to  these  new 
S^Eb?  orS^  authorities. 

Monkton/ud  ^^t  it  is  said  that,  admitting  that  the  Act  must  apply  in  some  way 

Jj'™;''^  wmted    to  united  school  boards,  the  transfer  must  not  take  place  piecemeal, 
j^jnp^  but  must  be  done  once  for  all,  uno  ictu,  so  to  speak.     Undoubtedly 

there  is  much  to  be  said  in  favour  of  that  view.  Clause  i  of  the 
second  Schedule  does  contemplate  one  transfer  and  one  only.  The 
result  is  that,  if  that  clause  is  construed  literally,  according  to  the 
grammatical  meaning  of  the  words,  there  must  be  a  single  transfer. 
But  a  difficulty  arises  when  one  has  to  deal  with  the  transfer  of  a  united 
school  board  and  a  transfer  possibly  to  several  educational  authorities, 
as  is  the  case  here.  Starting  with  the  hypothesis  that  there  is  to  be  a 
transfer  sooner  or  later,  it  becomes  necessary  so  to  mould  the  meaning 
of  the  clause  as  to  make  it  apply  to  the  case  of  a  united  school  board, 
where  one  transfer  is  not  sufficient.  I  agree  with  the  suggestion  that 
this  is  an  automatic  transfer.  It  takes  effect  by  force  of  the  Act  of 
Parliament,  so  that  there  is  in  one  sense  one  transfer ;  but  when  the 
transfer  is  to  several  authorities,  that  is  equivalent  to  so  many  transfers 
by  deed.  That  must  be  the  meaning  of  the  Act  if  it  is  to  have  the 
effect  of  transferring  the  whole  of  a  united  school  board  to  more  than 
one  authority.  The  language  of  this  second  Schedule  has  been 
criticised,  and  it  is  said  that  it  is  difficult  to  make  it  fit  the  possibility 
of  more  than  one  transfer.  But  the  difficulty  is  not  all  on  one  side. 
According  to  the  Act  there  may  be  more  than  one  appointed  day  for 
its  coming  into  operation.  There  may  be  a  transfer  of  a  part  of  the 
school  board  to  one  educational  authority  and  of  another  part  to 
another  educational  authority ;  and  the  Board  of  Education  may 
appoint  one  day  for  one  authority  and  another  day  for  the  other ;  and, 
further,  the  Act  enables  the  Board  of  Education  to  appoint  different 
days,  not  only  for  different  councils,  but  for  different  purposes.  There- 
fore, it  is  quite  competent  for  the  Board  of  Education  to  say  that,  even 
as  regards  Hebburn,  the  transfer  should  not  be  all  at  one  time ;  and  so 
with  regard  to  Jarrow  and  Durham.  If  the  clause  is  to  be  dealt  with 
strictly  and  confined  to  a  single  transfer,  one  is  met  with  this  great 
difficulty — that  the  value  of  the  Act  is  destroyed.  The  Act  plainly 
contemplates  more  than  one  appointed  day.  It  can  only  mean  that 
the  transfer  shall  take  place  as  often  as  is  necessary,  and  that  the 
transfer  shall  extend  on  each  appointed  day  so  far  as  it  ought  to 
extend  on  that  particular  day.  If  that  is  so,  there  is  no  difficulty  at  all 
in  construing  the  other  clauses  of  the  schedule.  They  all  fall  into  line 
when  once  the  difficulty  of  construing  the  first  clause  is  got  over. 
Then  arises  the  question,  what  is  likely  to  require  adjustment?    The 
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Legislature  is  silent  as  to  that,  and  for  a  good  reason.     It  contemplates        ^^Q^ 

that  all  sorts  of  questions  may  arise  for  adjustment,  and  it  leaves  that  Hebborn  Urban 
point  entirely  open.     Practically  any  question  of  finance  or  anything  ^^  ?2]?^ 
else  may  be  adjusted — for  example,  the  question  who  is  to  pay  a  MoabonjiAd 
particular  officer.     But  then  it  is  objected  that  there  cannot  be  aJwww^ted 
complete  adjustment  because  there    are    questions  which  will  arise  BoawL 
between    the    united    school  board  and   the   two  other  educational 
authorities,  which  have  not  yet  come  into  existence  because  the  other 
appointed  day  has  not  arrived.     But  the  answer  to  that  is  that  the 
Hebbum  authority  is  not  concerned  with  those  questions.     Supposing 
the  arbitration  is  concluded  before  April  i,  the   Hebbum  authority  will 
be  out  of  it.    All  the  questions  between  the  Hebbum  authority  and  the 
united  school  board  are  to  be  settled  under  the  present  arbitration. 
That  arbitration  will  settle,  for  example,'  how  much  a  particular  officer 
is  to  be  paid  by  the  Hebbum  authority.     It  is  true  that  this  arbitration 
might  not  be  concluded  on  April  i.     The  result  of  that  will  be  that  the 
Jarrow  and  Durham  authorities  will  step  into  the  shoes  of  the  united 
school  board  and  no  serious  difficulty  will  arise. 

In  my  opinion,  whether  the  question  is  looked  at  as  a  matter  of 
convenience  or  as  a  matter  of  strict  construction  of  the  Act  of  Parlia- 
ment, there  ought  to  be  an  arbitration  at  once.  With  regard  to  the 
question  who  is  to  be  appointed  arbitrator,  I  agree  with  the  respondents 
that  it  is  more  convenient  to  appoint  a  local  arbitrator.  With  regard 
to  the  costs,  the  summons  raises  a  question  of  construction  which 
could  not  have  been  settled  without  the  assistance  of  the  Court,  and 
under  the  circumstances  I  think  that  there  should  be  no  costs. 

Arbitrator  appointed  accordingly. 

Solicitors  for  the  applicants — Baker,  Lees,  &  Co.,  for  A.  Robson, 
Hebbum. 

Solicitors  for  the  respondents — J.  E.  and  H.  Scott,  for  W.  L.  Daglish 
and  Mulcaster,  Newcastle-on-Tyne. 


May  18.  The  respondents  having  appealed,  the  appeal  was  reached 
this  dlay,  but  was  withdrawn  on  terms  agreed  between  the  parties. 
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May  5.  ATTORNEY-GENERAL  i/.  WIMBLEDON  HOUSE  ESTATE 

COMPANY,  LTD. 

Sti*eets  —  BuUdln^r  line  —  Ppqjeetlon  In  ft>ont  of  tpont  main  wall  of 
adjoining  house— Statutory  oblUratlon— Statutopy  penalty— Impo- 
sition —  Contlnulnsr  ofllenee  —  Subsequent  acstlon  by  AttopiMy- 
Oenepal—Injunetlon— Mandatory  order— Public  Health  (Bulldlnffi 
In  Streets)  Act.  1888  (61  Sn  62  Vict,  c  62)»  s.  8. 

TA^  statutory  penalty  prescribed  by  section  3  oj  the  Public  Health 
{Buildings  in  Streets)  Act^  iSSS,/or  offences  against  the  enactment 
contained  in  that  section,  is  not  the  only  remedy  avculable  in  respect 
of  a  breach  of  the  statutory  obligation  thereby  imposed.  The  Act  is  a 
public  general  statute^  and  where  an  offence  against  the  section  has 
been  committed^  the  Attorney-General,  on  behalf  of  the  public,  can  sue 
for  a  mandatory  order  to  pull  down  the  offending  building,  notwith- 
standing thai  tlie  statutory  penalty  has  been  already  imposed  in 
respect  of  the  same  building. 

This  was  an  action  by  the  Attorney-General  at  the  relation  of  the 
Urban  District  Council  of  Wimbledon  against  the  defendant  company 
for  a  mandatory  injunction  in  the  following  circumstances : — 

On  August  28,  1903,  the  defendant  company  submitted  to  the 
plaintiff  council  plans  and  sections  of  a  house  or  building  which  they 
proposed  to  erect  on  the  east  side  of  Parkside  Gardens,  in  the  urban 
district  of  Wimbledon,  and  gave  notice  that  the  contractors  would  com- 
mence work  on  August  31,  1903.  At  that  time  six  houses  only  had 
been  erected  in  Parkside  Gardens.  They  were  of  a  good  size  and 
ornamental  character,  and  surrounded  on  every  side  with  garden  ground 
belonging  to  them.  The  defendants  intended  to  erect  houses  of  a 
similar  character  on  the  vacant  plots.  All  the  houses  on  the  east  side 
of  Parkside  Gardens  were  set  back  30  feet  from  the  road.  The  west 
side  of  Parkside  Gardens  abutted  on  the  gardens  of  houses  fronting  on 
the  main  road  called  Parkside. 

Some  time  previously  to  the  deposit  of  the  plans  the  plaintiff  council's 
surveyor  had  sent  copies  of  the  following  notice  to  the  defendants' 
architects  and  others : — 

"  Re  Plans  of  New  Buildings  or  of  Alterations  or  Additions  : — 

"  All  building  plans  and  building  notices  must  be  deposited  not  later 
than  noon  on  the  second  Thursday  and  last  Tuesday  in  each  month. 
The  surveyor  will  before  submitting  them  to  the  buildings  committee 
proceed  to  examine  them  and  give  notice  to  the  person  depositing  them 
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of  any  matters  in  respect  of  which  they  may  appear  to  him  to  contravene        ^^^^ 
the  Public  Health  Acts  or  the  bye-laws  of  the  council.  Attorney- 

" The  plans  will  not  be  returned,  but  may  be  corrected  or  altered  at  SS?®???'* 
the  surveyor's  office  any  morning  between  9  a.m.  and  11  a.m.  before  the  g^uge  ^^^ 
meeting  of  the  committee."  Company,  Ltd. 

On  September  8,  1903,  the  plaintiff  council's  surveyor  required  the 
defendants'  architects  to  make  certain  amendments  in  the  plans  in 
order  that  they  might  comply  with  the  council's  bye-laws,  and  on 
September  14  these  amendments  were  made.  On  September  24  the 
defendants'  architects  received  a  notice  from  the  surveyor  that  the 
plaintiff  council  disapproved  of  the  plans  in  question,  accompanied  by  a 
letter,  saying,  "  I  b^  to  give  you  notice  that  the  Wimbledon  Urban 
District  Council,  at  a  meeting  held  on  the  23rd  day  of  September,  1903, 
disapproved  of  the  plans  for  the  intended  works  and  buildings,  namely, 
one  dwelling-house  in  Parkside  Gardens,  deposited  on  August  28,  1903, 
the  said  plans  not  being  in  conformity  with  the  council's  bye-laws." 
This  reason  was  given  by  mistake,  but  on  September  28  the  assistant 
surveyor  informed  the  defendants'  assistant  architect  that  the  plans  were 
disapproved  because  the  proposed  billiard-room  projected  in  front  of 
the  main  wall  of  the  adjoining  building  in  contravention  of  the  pro- 
visions of  section  3  of  the  Public  Health  (Buildings  in  Streets)  Act, 
1888. 

On  September  28,  1903,  the  walls  all  round  the  house  in  question, 
including  the  front  wall  of  the  billiard-room,  had  been  built  up  to  the 
height  of  the  roof  of  the  billiard-room.  The  front  wall  of  the  billiard- 
KXMn  did  not  exceed  12  feet  in  height  to  the  eaves,  but  projected 
6  feet  3  inches  beyond  the  line  of  the  main  front  wall  of  the  adjoining 
house. 

On  November  18,  a  written  notice  was  given  by  the  plaintiff  council 
to  the  defendants  that  the  latter  were  offending  against  the  Act.  By 
that  date  the  erection  of  the  house  and  billiard-room  was  almost  com- 
plete, but  no  further  work  had  since  been  done  to  the  billiard  room. 

On  December  9  the  defendants  were  convicted  before  the  petty 
sessional  court  at  Wimbledon  of  contravening  the  section,  and  were 
fined  ;^2o  and  costs.  It  appeared  that  at  the  trial  the  magistrates,  in 
the  circumstances  of  the  case,  although  urged  by  the  clerk  of  the 
plaintiff  council  to  inflict  such  a  fine  as  would  compel  the  defendants  to 
pull  down  the  projecting  wall,  declined  to  inflict  a  continuing  penalty 
so  as  to  compel  the  pulling  down  of  the  wall  in  question,  and  decided 
that  the  same  ought  to  be  allowed  to  remain,  but  ordered  the  defen- 
dants to  pay  a  sum  of  ;^2o  and  costs.  The  fine  and  costs  were  duly 
paid.  Since  the  conviction  the  defendants  continued  and  threatened 
to  continue  and  complete  the  erection  of  the  said  house  in  accordance 
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with  the  plans,  and  this  action  was  consequently  commenced  for  an 
injunction  restraining  the  defendants  from  erecting  or  bringing  forward 
the  house  without  the  written  consent  of  the  plaintiff  council  contrary 
to  the  provisions  of  the  statute,  and  for  a  mandatory  order  on  the 
defendants  to  pull  down  so  much  of  the  house  as  had  been  already 
erected  or  brought  forward  beyond  the  front  main  wall  aforesaid. 

At  the  hearing  the  learned  judge  admitted  in  evidence,  de  bene  esse^  a 
transcript  of  the  shorthand  note  of  the  proceedings  before  the  petty 
sessional  Court. 


Danckwerts,  K.Cy  and  H,  /.  Parker  for  the  plaintiffs.  The 
Attorney-General  has  thought  it  expedient  to  initiate  these  proceedings 
on  behalf  of  the  public,  and  the  Court  has  no  jurisdiction  to  question 
his  right  in  so  doing :  London  County  Council  v.  Attomey-Generd 
1902,  A.  C.  165  ;  71  L.  J.  Ch.  268,  and  in  an  action  of  this  nature 
he  is  a  necessary  party:  Devonport  Corporation  v.  Tozer^  1903, 
I  Ch.  759;  I  L.  G.  R.  421  ;  72  L.  J.  Ch.  411. 

Upjohn^  K,Cy  and  Warlters  Home  for  the  defendant  company. 
This  is  a  breach  of  a  statutory  prohibition,  and  there  is  only  one  remedy 
open  to  the  plaintiff  council,  namely,  the  remedy  specified  by  the  Act 
itself.  Buckley  J.,  in  his  judgment  in  Attorney-General  v.  Ashbame 
Recreation  Ground  Company^  I903>  i  Ch.  loi  ;  i  L.  G.  R.  146; 
72  L.  J.  Ch.  67,  draws  a  distinction  between  a  prohibition  by  statute 
and  a  prohibition  by  a  statutory  bye-law.  In  that  case  there  had  been 
a  breach  of  a  prohibition  by  a  statutory  bye-law.  The  plaintiffs  there 
had  not  sued  for  a  penalty,  but  had  brought  an  action  for  an  injunction 
at  the  suit  of  the  Attorney-General.  In  Devonport  Corporation  v. 
Tozer^  1903,  i  Ch.  759;  i  L.  G.  R.  421 ;  72  L-  J.  Ch.  411,  the  Court 
of  Appeal  approved  of  Buckley  J.'s  judgment  in  the  earlier  case;  but 
the  judgment  is  expressly  referred  to  only  on  the  question  whether  or 
not  the  Attorney-General  was  a  proper  party  to  such  an  actioiL  Having 
once  been  fined,  the  defendants  are  not  now  liable  to  be  attacked  by 
the  Attorney-General.  In  Kinnis  v.  Graves  (1898)  67  L.  J.  Q.  B.  583, 
it  was  held  that  where  an  information  under  this  section  has  once  been 
dismissed,  a  subsequent  information  for  continuing  the  offence  will  not 
lie.  The  proceedings  before  the  magistrates  in  this  case  were  by 
information  in  the  name  of  the  Crown,  and  are  binding  on  the  Attorney- 
General,  who  now  sues  in  the  name  of  the  Crown.  The  penalty  '}& 
personal  to  the  person  who  erects  the  offending  building,  and  does  not 
attach  to  the  property.  There  is  no  jurisdiction  to  grant  any  injunction, 
nor  is  there  any  remedy  against  the  purchaser  of  the  property :  Black- 
pool Corporation  v.  Johnson^  1902,  i  K.  B.  646;  71  L.  J.  K.  B.  485. 
Moreover,  there  has  been  delay  on  the  part  of  the  Attorney-General 
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such  as  to  disentitle  him  to  relief.     The  Lord  Chancellor  in  Attorney-        ^^^^ 
General w.  Johnson  {i^i<))  2  Wils.   Ch.  87,  at  p.   102,  said:  "In  theAttoniMr- 
Attomey-General  \.  C/eaver  {iS  11)  18  Vesey  211,  if  I  recollect  rightly,  2j^j[l'* 
there  had  been  considerable  delay  in  making  the  application ;    and  if  Home  btato 
the  King's  subjects  have  permitted  the  erection  of  a  building  which  they  Oompiny,  Ltd. 
were  aware  would,  when  completed,  be  a  nuisance,  without  promptly 
applying  to  the  Court  to  prevent  it,  the  Court  would  not  consider  them 
entitled  to  the  extraordinary  assistance  of  a  Court  of  £(iuity,  but  leave 
them  to  their  legal  memory."     And  in  Attorney- Genera/  v.  Sheffield 
Gas  Consumers  Co.  (1853)  3  De  G.  M.  &  G.  304 ;    22  L.  J.  Ch.  811, 
it  was  held  that  laches  might  be  a  defence  to  an  application  for  an 
injunction  by  way  of  information  as  well  us  upon  a  bill.     Lord  Justice 
Turner,  in  his  judgment,  on  page  320,  says  :  "  It  is  not  on  the  ground 
of  any  criminal  offence  committed,  or  for  the  purpose  of  giving  a  better 
remedy  in  the  case  of  a  criminal  offence,  that  this  Court  is  or  can  be 
called  on  to  interfere ;   it  is  on  the  ground  of  injury  to  property  that  the 
jurisdiction  of  this  Court  must  rest."    In  this  case  no  other  property  has 
been  injured.     Proceedings  should  have  been  taken  within  a  week  after 
September  24,  if  it  was  intended  to  stop  the  defendants  erecting  the 
billiard-room.     The  delay  is  attributable  to  the  Attorney-General. 

According  to  the  decision  in  Grand  Junction  Waterworks  Co.  v. 
Hampton  Urban  District  Council^  1898,  2  Ch.  331  ;  67  L.  J.  Ch.  603, 
the  Court  will  not  interfere  by  way  of  injunction,  where  the  Legislature 
has  pointed  out  a  mode  of  procedure  before  a  magistrate,  unless  in  very 
special  circumstances.  There  are  no  very  special  circumstances  in 
this  case. 

R.J.  Parker  in  reply.  Delay  or  laches  may  not  be  imputed  to  the 
Attorney-General  suing  on  behalf  of  the  public  where  it  might  be  against 
an  individual  in  a  similar  case  :  per  Wood  V.-C.  in  Attorney-General  v. 
Bradford  Canal  (1866)  L.  R.  2  Eq.  71  ;  35  L.  J.  Ch.  619. 

Farwell  J.  This  is  an  action  by  the  Attorney-General,  and  also  by 
the  Urban  District  Council  of  Wimbledon,  and  it  is  not  the  less  the 
Attomey-General's  action  because  it  is  on  the  relation  of  the  urban 
district  council.  That  merely  goes  to  the  liability  of  the  urban  district 
council  for  costs.  The  object  of  the  action  is  to  obtain  a  mandatory 
injunction  directing  the  pulling  down  of  a  house  which  was  erected  in 
contravention  of  the  3rd  section  of  the  Public  Health  (Building  in 
Streets)  Act,  1888,  by  which  it  is  enacted  that  "  it  shall  not  be  lawful  in 
any  urban  district,  without  the  written  consent  of  the  urban  authority, 
to  erect  or  bring  forward  any  house  or  building  in  any  street^  or  any 
part  of  such  house  or  building,  beyond  the  front  main  wall  of  the  house 
or  building  on  either  side  thereof  in  the  same  street,  nor  to  build  any 
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addition  to  any  house  or  building  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  of  the  same."  There  is  no  dispute  that 
the  billiard  room  in  question  does  project,  and  has  been  erected  and 
brought  forward  beyond  the  front  main  wall  of  the  house  on  the  side 
of  it,  and  by  an  authority  which  is  not  disputed,  one  side  is  sufficient 
when  there  is  a  building  only  on  one  side,  and  no  building  on  the 
other.  Also,  there  is  no  dispute  that  no  written  consent  of  the  urban 
authority  has  ever  been  obtained.  The  objections  taken  are  several, 
and  I  will  state  very  shortly  the  facts,  so  as  to  make  my  judgment 
intelligible.  On  August  28,  1903,  the  local  authority  received  plans  of 
the  new  house  which  the  defendants  proposed  to  build.  In  accordance 
with  the  ordinary  practice,  if  not  under  at  any  rate  by  analogy  to  the 
provisions  of  the  bye-laws,  the  local  authority  take  a  month  to  consider 
the  plans  and  within  that  time  to  consider  and  approve  or  disapprove. 
On  August  31,  that  is,  three  days  afterwards,  the  defendants  b^an  to 
build.  They  are  a  land  company,  with  eminent  architects  advising 
them,  and  I  cannot  assume  they  did  not  know,  and,  indeed,  they  were 
bound  to  know,  the  provisions  of  this  section,  and  they  must  have 
known,  therefore,  that  they  began  to  build  at  their  own  risk.  On 
September  18,  1903,  the  plans  which  they  had  deposited  were  amended 
in  accordance  with  certain  suggestions  made  by  the  surveyor.  With 
regard  to  that  I  ought  to  mention  that  in  this  particular  district  the  sur- 
veyor officiously — I  use  the  word  quite  in  its  inoffensive  sense — officiously, 
not  officially,  issued  a  notice  that  the  plans  would  be  inspected  by  him, 
and  that  he  would  consider  them  and  notify  deviations  from  the 
bye-laws  before  they  came  on  for  consideration  by  the  council.  That 
is  one  of  the  points  put  forward  as  the  ground  on  which  the  defendants 
say  they  were  misled.  Considering  that  the  surveyor  did  this  men 
tnotu  out  of  goodwill,  and  in  order  to  save  time,  I  cannot  believe 
that  it  is  not  perfectly  well  understood,  and  I  confess  I  think  it  is  a 
little  ungracious  of  the  defendants.  I  would  suggest  that  in  future 
some  statement  should  be  added  to  the  notice  sent  to  the  effect  that 
these  are  gratuitous  suggestions  of  the  local  authority  and  not  intended 
to  bind  them  in  any  way.  I  do  not  think  the  notice  does  bind  them  in 
the  least.  There  is  no  provision  in  the  Act,  or  in  the  bye-laws  for  any 
such  suggestions  by  the  surveyor,  and  I  think  he  does  it,  as  I  said,  out 
of  mere  grace. 

On  September  15,  1903,  the  committee  before  whom  the  plans  caroe 
disapproved  them,  and  on  September  23,  1903,  the  council,  on  the 
recommendation  of  the  committee,  also  disapproved  those  plans.  Now, 
the  notice  of  disapproval  was  sent  on  August  24,  coupled  with  a  letter 
to  the  effect  that  the  plans  had  been  disapproved  because  they  were 
not  in  conformity  with  the  council's  bye-laws.     That  was  a  mistake. 
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They  were  in  accordance  with  the  councirs  bye-laws,  but  they  were        ^^^* 
not  in  accordance  with  the  Act  of  Parliament,  and  on  September  28  Attorney- 
the  assistant  surveyor    saw    the   defendants'  assistant  architect,  and  2S?*^[l!l 
told  him  that  the  plans  could  not  be  adopted,  and  being  asked  the  ggiise  Bitate 
reason  why  they  were  disapproved,  he  told  him  it  was  because  the  Oompwy,  Ltd. 
billiard-room  was  in  front  of  the  main  wall  of  the  adjoining  building. 
Down  to  this  point  so  far  from  there  being  any  written  consent  of  the 
urban  authority,  or  any  ground  on  which  any  reasonable  being  could 
suppose  that  such  a  written  consent  would  ultimately  be  given,  there  is 
not  the  smallest  suggestion  of  it.    Then,  on  November  18,  a  notice 
was  given  within  the  second  clause  of  the  3rd  section  for  the  purpose  of 
founding  proceedings,  and  then  the  defendants  were  prosecuted  before 
the  magistrates,  and  were  fined  ;^2o. 

Now  the  first  point  taken  by  the  defendants  is  that  there  is  one 
remedy  only,  namely,  the  remedy  given  by  the  statute,  which  is  in  the 
latter  part  of  the  section :  "  Any  person  offending  against  this  enactment 
shall  be  liable  to  a  penalty  not  exceeding  40s.  for  every  day  during 
which  the  offence  is  continued  after  written  notice  in  this  behalf  from 
the  urban  authority."  In  my  opinion  that  is  concluded  by  authority 
which  is  really  binding  on  me  because  it  is  the  decision  of  Buckley  J. 
in  the  case  of  Attorney-General  v.  Ashbome  Recreation  Ground  Co, 
1903,  I  Ch.  loi ;  I  L.  G.  R.  146;  72  L.  J.  Ch.  67,  approved 
of  by  the  Court  of  Appeal  in  the  case  of  Devonport  Corporation  v. 
To%er^  1903,  I  Ch.  759;  1  L.  G.  R.  421;  72  L.  J.  Ch.  411.  I  am 
clear  that  there  is  not  one  remedy  only,  namely,  the  statutory  remedy. 
There  is,  firsts  of  all,  if  the  offence  is  committed,  the  statutory  obligation 
not  to  build  without  the  written  consent.  If  that  obligation  is  dis- 
obeyed, then,  apart  from  any  question  of  penalty,  this  being  a  public 
general  Act  prohibiting  certain  matters  in  the  interests  of  public  health, 
and  in  order  to  preserve  uniformity  in  the  public  streets  and  their 
width,  the  matter  is  one  for  which  the  Attorney-General  can  sue. 

Then  the  next  point  taken  is  that,  inasmuch  as  the  defendants  have 
already  been  fined  by  the  magistrates,  they  cannot  now  be  attacked  by 
the  Attorney-General.  In  my  opinion  that  is  a  misapprehension.  The 
penalty  imposed  is  a  penalty  which  can  be,  and  has  been,  according  to 
one  of  the  reported  cases,  imposed  time  after  time  if  the  offence  is 
controued.  Although  the  section  is  curiously  worded,  making,  as  it 
were,  the  actual  erection  of  the  building  the  only  offence,  the  penalty 
is  measured  by  the  continuance  of  the  offence  \  but  if  the  offence  is 
committed  I  see  no  reason  why  the  Attorney-General  should  not  be 
heard  to  say  in  this  Court,  "  The  defendant  has  done  that  which  the 
Act  of  Parliament  has  forbidden  him  to  do  ;  and  I  appeal  to  the  Court 
to  make  him  take  it  down  again."     I  think  there  is  nothing  in  the 
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point  that  inasmuch  as  he  has  been  fined  once  he  cannot  now  be 
ordered  to  take  down  the  building  so  as  to  avoid  the  necessity  for 
multiplicity  of  indictments  or  prosecutions  that  would  otherwise 
follow. 

Then  the  third  point  taken  is  laches.  I  do  not  think  it  is  necessary 
for  me  to  express  any  opinion  on  the  conflicting  authorities  which  have 
been  referred  to,  the  dictum  of  Lord  Eldon,  the  statement  by  Turner 
L.J.,  and  the  conflicting  statement  of  Vice-Cbancellor  Wood  as  to 
whether  the  Attorney-General  can  have  laches  attributed  to  him.  The 
Court,  no  doubt,  has  a  discretion  in  the  case  of  Attorney-General 
actions  as  well  as  other  actions.  It  is  not  sufficient  for  the  Attorney- 
General  simply  to  come  to  the  Court  and  say,  "  I  call  attention  to  the 
fact  that  there  has  been  a  breach  of  this  statute,  and  it  follows  as  a 
matter  of  course  that  the  mandatory  injunction  for  which  I  ask  must  be 
granted."  But  whatever  may  be  the  doctrine  of  laches,  if  it  can 
properly  be  called  laches,  imputable  to  the  Attorney-General,  in  my 
opinion  there  is  no  case  for  it  here.  In  the  first  place  there  is  nothing 
that  can  be  charged  either  against  the  district  council  or  the  Attorney- 
General  which  shows  any  default  on  their  part  that  can  have  led  the 
defendants  to  go  on  building  as  they  have  done.  They  chose  to  begin 
to  build  within  three  days  after  they  deposited  their  plans,  and  they  had 
the  billiard-room  up  with  the  roof  on  by  November  i8.  The  building 
was  up  5  feet  high  on  September  28,  and  on  November  18  the  walls 
were  up  and  the  roof  rafters  were  put  upon  them.  During  all  this  time, 
down  to  the  expiration  of  the  month,  there  was  no  sort  of  ground  for 
supposing  that  the  local  authority  were  going  to  give  their  consent 
The  defendants  knew,  and  must  have  known,  that  they  were  building 
at  their  own  risk.  I  find  no  evidence  whatever  which  goes  to  suggest 
that  the  officials  of  the  local  authority  had  in  any  way  led  the  defendants 
to  believe  that  the  local  authority  would  consent  to  the  erection  of  the 
billiard-room  as  it  is,  and  I  think  it  would  be  most  dangerous,  even 
although  the  architect  and  assistant  architect,  and  the  builder  aixl 
inspector,  all  came  and  said,  "  We  have  no  doubt  the  local  authority 
will  give  their  consent  because  we  shall  advise  them  to  do  so,"  to  say 
that  the  local  authority  would  be  bound  thereby  in  any  way,  so  that  if 
in  the  exercise  of  their  discretion  in  that  behalf  they  refuse  to  approve, 
they  are  afterwards  to  be  controlled  by  these  unauthorised,  and  wholly 
officious,  statements  of  their  own  officials,  and  that  they  are  to  be 
prevented  from  putting  the  Attorney-General  in  motion  to  exercise  his 
rights  for  the  protection  of  the  public  which  the  Act  of  Parliament 
has  given  him.  Therefore  there  is  nothing  in  the  point  of  laches  in 
that  respect  The  parties  were  then  at  arms'  length :  they  knew  that 
the  consent  had  been  actually  refused ;  and  they  knew  the  reason  why 
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it  had  been  refused.  They  knew  that  the  council  would  not  consent,  too^ 
whatever  they  said,  although  they  tried  to  arrange  with  the  others  to  put  Attorney- 
the  tiles  on  the  roof  on  November  18.  They  did  it  at  their  own  risk.  I  ^J?*™^^* 
think  there  is  no  ground  for  imputing  laches  to  anyone  on  the  part  of  gj^  ^^j^ 
the  plaintiffs.  I  can  only  see  a  bold  determination  on  the  part  of  the  Company,  Ltd. 
defendants  to  insist  upon  going  on  in  their  own  way  in  spite  of  every- 
thing, and  hoping  for  the  best,  and  trusting  that  nobody  would  compel 
them  to  pull  down  what  they  had  put  up.  I  feel  some  regret,  as  one 
always  does,  in  having  to  order  a  building  to  be  taken  down  when  one 
would  have  thought  that  some  sort  of  compensation  might  be  given, 
and  that  the  injury  to  the  public  was  very  small ;  but  I  think  that  the 
passage  in  Lord  Halsbury's  judgment  in  the  case  of  the  Attorney' 
General  V,  The  London  County  Council^  1902,  A.  C.  165;  71  L.  J.  Ch. 
268,  is  germane  on  this  point :  "  It  may  well  be  that  it  is  true  that  the 
Attorney-General  ought  not  to  put  into  operation  the  whole  machinery 
of  the  First  Law  Officer  of  the  Crown  in  order  to  bring  into  Court 
some  trifling  matter.  But  if  he  did,  it  would  not  go  to  his  jurisdiction ; 
it  would  go,  I  think,  to  the  conduct  of  his  office,  and  it  might  be  made, 
perhaps  in  Parliament,  the  subject  of  adverse  comment,  but  what  right 
has  a  Court  of  Law  to  intervene  ?  If  there  is  excess  of  power  claimed 
by  a  particular  public  body,  and  that  is  a  matter  that  concerns  the 
public,  it  seems  to  me  that  it  is  for  the  Attorney-General,  and  not  for 
the  Courts,  to  determine  whether  he  ought  to  initiate  litigation  in  that 
respect  or  not."  I  cannot  say  that  the  Attorney-General  ought  not  to 
have  initiated  this  litigation,  and  having  initiated  it,  I  cannot  say  he  is 
not  justified  in  pressing  the  Court  to  grant  a  mandatory  injunction 
because  there  is  no  other  remedy  open.  I  see  no  other  way  of  protect- 
ing the  public  in  giving  them  the  benefit  of  this  section  except  by 
granting  a  mandatory  injunction.  There  is  no  one  to  whom  I  can  give 
damages ;  and  there  is  no  other  means  I  can  see  of  giving  effect  to 
the  Act  of  Parliament. 

Then  it  has  been  said  that  the  magistrate  fined  the  defendants  ;;^2o 
by  way  of  compensation.  I  have  admitted  the  shorthand  notes  of  the 
proceedings  before  the  magistrates  de  bene  esse,  although,  in  my  opinion, 
they  are  not  admissible,  and  I  do  not  think  I  ought  to  pay  any  regard 
to  them.  It  seems  to  me  that  the  only  jurisdiction  the  magistrates  had 
was  to  impose  a  penalty,  and  that  the  penalty  is  measured  by  the  length 
of  time  of  the  continuance  of  the  offence,  and  that  they  can  go  on 
imposing  those  penalties  afterwards  if  they  think  fit,  and  they  have  the 
right  uuder  the  Summary  Jurisdiction  Act  if  they  think  it  a  trifling 
matter  of  refusing  to  impose  any  penalty  at  all.  How  that  affects  the 
Attorney-General  I  fail  to  see.  The  general  prohibition  comes  in  the 
earlier  part  of  the  section.     The  Attorney-General  has  brought  to  the 
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too^       attention  of  the  Court  the  fact  that  there  has  been  a  clear  and  delibeiate 
Attomey-  breach  of  the  duty  imposed  by  a  public  statute,  and,  in  my  opinion, 

^"wLr*         '^^  mandatory   injunction  follows  as   a  matter   of  course.      In  the 
House  Iktate      circumstances  it  will  be  confined  to  the  billiard-room. 
Oompaay,  Ltd.  Injunction  granfod. 

Solicitors  for  the  plaintiffs — Sharpe,  Parker,  Pritchards,  Barham,  and 
Lawford,  for  R.  H.  S.  Butterworth,  Wimbledon. 

Solicitors  for  the  defendant  Company — Home  and  Birkett. 
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1)iflb  Court  of  3u0tfcc* 

CHANCERY    DIVISION.  i«>4. 


WALTHAMSTOW  URBAN  DISTRICT  COUNCIL  v.  SANDELL.  ^"^^y  3i 

fune  I. 
StpeetB— Private   stpeet   wopka— '^Stpeet^-Paasaflre— Cu#   tie   sac—       ^ 
Ppemlaes  abuttlnflr  thereon  without  pl^rht  of  aooess  thereto— 
PubUc  Health  Aot^  1875  (88  &  89  Vlot.  o.  55),  ss.  4, 15a 

A  passage  forming  a  cul  de  sac  and  not  dedicated  as  a  highway 
may  de  a  ^^ street''  within  section  1^0  of  the  Public  Health  Act,  1875, 
and  the  owner  of  premises  abutting  thereon  will  in  such  case  be  liable 
to  pay  his  apportioned  share  of  the  costs  incurred  by  the  local  authority 
in  making  it  up,  notwithstanding  that  he  has  no  right  of  access  to  it. 

This  was  an  originating  summons  by  the  plaintiffs,  the  Waltham- 
stow  Urban  District  Council,  asking  (}nier  alia)  icn  (i)  a  declaration 
that  they  were  entitled  to  a  charge  under  section  257  of  the  Public 
Health  Act,  1875,  on  certain  premises  belonging  to  the  defendant  in 
respect  of  a  sum  of  £^^1  6s.,  being  the  apportioned  amount  alleged 
to  be  payable  by  the  defendant  of  the  expenses  incurred  by  the 
plaintiffs  under  section  150  of  the  Act,  together  with  interest  thereon; 
and  (2)  a  sale  to  enforce  such  charge. 

The  defendant  was  the  owner  of  certain  premises  known  as  No.  i. 
Cedars  Avenue,  Walthamstow,  which  abutted  on  the  west  side  of  a 
passage  known  as  Cedars  Avenue  Passage,  leading  from  Cedars 
Avenue.  The  passage  formed  a  cul-de-sac.  On  the  east  and  south 
sides  of  the  passage  there  abutted  five  houses,  viz.,  Nos.  306,  308, 
310,  312,  and  314,  Hoe  Street.  The  passage  was  used  by  the 
occupiers  of  these  houses  as  a  means  of  access  to  their  back  premises, 
through  gates  in  their  back  walls.  The  defendant  had  no  means  of 
access  to  the  passage. 

The  fee  simple  in  the  passage  was  conveyed  to  one  Frederick 
Johnston,  together  with  the  premises,  No.  314,  Hoe  Street,  on  July  22, 
1889,  subject  to  a  right  of  user  thereof  by  the  owners  and  occupiers 
for  the  time  being  of  the  premises  Nos.  306,  308,  310,  and  312, 
Hoe  Street 

For  the  purposes  of  the  action  the  following  facts  were  admitted : — 

1.  That  a  resolution  was  duly  passed  by  the  plaintiffs  on  July  28, 
1899,  to  make  up  Cedars  Avenue  Passage,  being  the  passage  in 
question,  under  section  150  of  the  Public  Health  Act,  1875. 

2.  That  plans,  sections,  specifications,  and  estimates  were  duly  pre- 
pared and  deposited  and  duly  approved  by  the  plaintiffs  pursuant  to 
a  resolution  passed  on  September  22,   1899. 
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3.  That  notice  requiring  the  defendant  to  execute  the  necessary 
works  to  make  up  the  said  passage  as  aforesaid,  dated  May  15,  1900, 
was  duly  served  (xi  defendant  on  May  16,  1899. 

4.  That  the  defendant  and  the  other  owners  made  default  in 
executing  the  works  aforesaid  within  the  time  limited  by  such  notice. 

5.  That  the  plaintiffs  incurred  expense  of  jQS6  los.  in  the  execution 
of  such  works. 

6.  That  the  siun  of  ;£3i  6s.  was  duly  apportioned  by  the  plaintiffs' 
surveyor  to  be  the  proportion  payable  by  the  defendant  as  owner  of 
premises  fronting,  adjoining,  or  abutting  upon  the  passage. 

7.  That  notice  of  such  apportiwiment,  dated  October  i,  1902,  was 
duly  served  upon  the  defendant  on  the  date  thereof. 

8.  That  a  demand  for  the  sum  of  ;^3i  6s.,  dated  January  27,  1903, 
was  duly  served  on  the  defendant  on  the  date  thereof ;  and 

9.  That  no  objection  was  made  to  such  apportionment,  and  that 
no  appeal  was  made  to  the  Local  Government  Board  against  such 
demand  under  the  provisions  of  the  Act  of  1875. 


Naldreii  for  the  plaintiff  Council.  The  only  question  here  is 
whether  this  passage  is  a  "  street "  within  section  150  of  the  Public 
Health  Act,  1875.  The  word  "  street"  is  defined  by  section  4  of  that 
Act  to  include,  among  other  things,  any  "  passage,  whether  a  tho- 
roughfare or  not"  That  definition  is  sufficientiy  wide  to  include  the 
passage  in  the  present  case,  and  must  be  read  into  section  150: 
Jowett  V.  Idle  Local  Board  (1887)  57  L.  T.  928;  affirmed  on  appeal 
(1888)  36  W.  R.  530;  W.  N.,  1888,  87;  Portsmoutk  Corporation  ?. 
Smith  (1883)  13  Q.  B.  D.  184 ;  53  L.  J.  Q.  B.  92 ;  Richards  v.  Kessick 
(1888)  57  L.  J.  M.  C.  48;  Fermnck  v.  Croydon  Sanitary  Authority, 
1891,  2  Q.  B.  216;  60  L.  J.  M.  C.  161. 

By  the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict 
c.  59),  further  powers  are  given  to  urban  authorities  to  make  bye-laws 
with  reference  to  passages  such  as  this,  which  are  called  secondary 
means  of  access.  In  many  districts  bye^laws  are  now  in  force  which 
require  the  owners  or  builders  to  lay  out  passages  at  the  back  of 
premises  in  order  that  there  may  be  means  of  access  thereto  at  the 
back.  The  question  has  arisen  under  section  157  of  the  Act  of  1875 
whether  bye-laws  relating  to  new  streets  apply  to  these  passages ;  and 
in  Reg,  v.  Goole  Local  Boards  1891,  2  Q.  B.  212 ;  60  L.  J.  Q.  B.  617, 
it  was  held  that  the  ways  there  in  question  were  "  passages  "  within 
the  meaning  of  section  4  of  the  Act,  and  were  therefore  "  streets ' 
within  the  meaning  of  that  section,  and  consequentiy  that  the  urban 
authority  had  by  section  157  (i)  power  to  make  bye-laws  w^ith  respect 
to  their  width  and  construction.     It  follows  from  that  that  a  passage 
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such  as  the  one  in  the  present  case  is  within  section  4,  and  is  therefore        ^^^^ 
a  "street"    within    section    150.     It  is    immaterial   for  the  present  Walthamstow 
purpose  whether  the  public  have  a  right  of  way  over  the  passage  or  Urban  District 
not:    Taylor    v.  Oldham    Corporation    (1876)  4    Ch.  D.  395,  407 ;  gandeiL 
46  L.  J.  Ch.  105. 

It  is  very  important  fiom  a  public  health  point  of  view  that  passages 
like  the  one  in  the  present  case  should  be  dealt  with  at  times.  The 
local  authority  are  not  obliged  to  make  them  up,  but  have  a  discretion 
in  the  matter.  It  is  a  well-known  fact  that  passages  of  this  kind  do 
get  into  a  ver)-  neglected  and  insanitary  state.  The  present  passage 
is  one  of  them,  and  the  local  authority  have  therefore  taken  the 
necessary  proceedings  to  have  it  made  up  imder  section  150,  and  it 
is  submitted  they  have  a  right  to  do  so  and  are  entitled  to  charge  the 
expenses  of  so  doing  upon  the  adjoining  owners. 

2?.  Cunningham  Glen  for  the  defendant     As  regards  the  latter  con- 
tention, local  authorities  have  ample  powers  under  the  nuisance  sec- 
tions of  the  Act  of  1875,  ^^r  the  purpose  of  abating  any  nuisance,  to 
require  the  owners  of  such  passages  to  put  them  into  a  proper  state 
of  repair  at  their  own  expense.     The  present  proceeding  is  altogether 
a  new  departure,  because  here  it  is  clear  upon  the  evidence  that  the 
defendant,  who  is  not  the  owner  of  the  passage  at  all,  and  is  in  no 
way  responsible  for  its  insanitary  condition,   is  called  upon  to  pay 
very  nearly  half  the  expense  of  making  it  up  as  a  street     The  ques- 
tion is  whether  or  not  the  plaintiffs  have  power  for  sanitary  purposes 
to  put  in  force  the  provisions  of  section   150.     It  is  submitted  that 
they  have  no  such  power.     It  may  very  well  be  that  some  of  the  pro- 
visions of  the  Act  of  1875  are  consistent  with  the  interpretation  of 
"  street "  as  including  such  a  place  as  this.     But  because  Courts  have 
held  it  is  consistent  to  so  hold,  and  have  so  read  it  into  sections 
dealing  with  the  making  of  bye-laws  with  reference  to  how  the  places 
when  made  and  used  shall  be  paved,  it  does  not  follow  that  such 
application  of  the  definition  is  one  which  must  be  made  by  the  Court 
in  construing  another  section.     Some  limit  must  be  placed  upon  the 
application  of  section  4  to  section   150,  otherwise  a  local  authority 
would  have  power  to  require  any  private  approach  to  any  gentleman's 
residence,  even  his  avenue,  to  be  made  up  as  coming  within  one  or 
other  of  the  descriptions  in  section  4.     It  is  a  question  for  the  deter- 
mination of  the  Court  whether  a  merely  private  passage  or  approach 
to  a  few  houses,  as  in  the  present  case,  is  intended  to  be  included, 
by  virtue  of  the  definition  in  section  4  of  "  street,  "  in  such  provisions 
as  are  contained  in  section  150,  or  whether  it  is  inconsistent  with 
such  a  construction  to  so  apply  the  definition.     In  applying  the  defini- 
tion, it  is  submitted  that  the  words  "  passage,  whether  a  thoroughfare 
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or  not "  ought  to  be  excluded,  and  the  word  "  street "  in  the  section 
read  as  appl}ang  only  to  the  other  words  in  the  definition. 

Buckley  J.     In  my  opinion  this  case  is  covered  by  authority.   The 
passage  or  alley,  or  whatever  it  may  be  called,  in  question  is  a  small 
passage-way  leading  from  Cedars  Avenue,  upon  which  there  abut  on 
the  east  and  south  five  houses,  which  have  means  of  access  into  tbe 
passage-way  through  gates  in  their  back  walls,  and  upon  which  there 
abut  on  the  west  side  the  premises  of  the  defendant.     The  defendant 
has  no  gateway  outside  his  premises  into  the  passage,  which  is  a 
cul'de-sac.     In  the  first  place  nothing  turns  upcHi  the  fact  that  it  is  . 
a   cul-de-sac.     Section  4  of  the    Public  Health  Act,   1875,    defines 
"  street "  as  including,  amongst  other  things,  any  "  passage,  whether 
a  thoroughfare  or  not."     Mr.  Cunningham  Glen  does  not  contend  that 
anything  turns  upon  the  fact  that  it  is  a  cul-de-sac.     Secondly,  nothing 
turns  upon  the  fact  that  the  defendant  has  not  an  opening  into  the 
passage.     The  Act  throws  upon  the  frontagers,  in  proportion  to  their 
frontages,  the  expense  of  doing  the  acts  which  are  mentic«ied  in  the 
Act,  and  does  riot  confine  it  to  such  frontagers  as  have  openings  into 
the  passage  in  question.     All  that  I  know  as  to  the  nature  of  the 
user  of  this  passage  is  that  the  fee  simple  of  the  passage-way  was 
conveyed  with  the  premises  No.  314,  which  are  those  at  the  extreme 
end  of  the  passage,  in  1889,  to  one  Johnson,  subject  to  a  right  of 
user  thereof  by  the  owners  and  occupiers  for  the  time  being  of  the 
premises  now  known  as  Nos.  306,  308,  310,  and  312,  Hoe  Street 
So  the  passage-way  in  question  is  subject  to  rights  of  user  by  those 
five  houses.     There  is  rK>  evidence  to  show  that  the  public  cannot 
pass  along  this  passage  as  they  like.     The  passage-way  opens  into 
the  public  highway.  Cedars  Avenue,  and  there  is  nothing  to  show 
that  any  member  of  the  public,  if  he  pleases,  cannot  turn  down  the 
passage-way  and   pass  and  re-pass    there,   and    there  is  nothing,  I 
think,  to   show  that  the  defendant,  if  he  were  minded,   could  not 
open  an  access  from  his  premises  on  to  this  passage-way.     I  do  not 
say  that.  I  do  not  know.     If  the  passage  has  become  a  public  way 
by  being  thrown  open  in  this  way,  he  could  do  so.     If  it  is  still  a 
private  way,  no  doubt  he  could  not.     It  was  decided  in  Jowett  v. 
Idle  Local  Board  (1887)  57  L.  T.  928;  (1888)  36  W.  R.  530,  a  case 
which  has  been  followed  in    subsequent  cases,    that  the  definition 
clause  (section  4)  of  the  Act  of  1875  applies  to  the  word  "street" 
as  used  in  section  150.     And  it  was  decided  in  Reg,  v.  Goole  Local 
Board,  1891,  2  Q.  B.  212 ;  60  L.  J.  Q.  B.  617,  that  section  157,  which 
gives  power  to  an  urban  authority  to  make  bye-laws  with  respect  to 
the  width  of  new  streets,  authorises  an  urban  authcmty  to  dictate  the 
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width  of  passages  such  as  the  one  now  in  question,  affording  what  iXK)^ 
may  be  called  secondary  means  of  access,  or  access  at  the  back  of  Walthamstow 
premises  for  the  convenience  and  sanitary  removal  of  dust-bin  refuse  jD^l>»  Witeid 
and  things  of  that  description.  The  argument  which  has  been  gaiuML 
addressed  to  me  by  Mr.  Cunningham  Glen  is  this :  not  that  the  defen- 
dant is  not  liable  if  the  local  authority  have  the  right  to  make  up  this 
passage  under  section  150,  but  that  the  local  authority  have  no  right 
to  make  up  this  passage  under  section  150.  In  other  words,  he 
contends  that,  although  it  was  decided  in  Reg,  v.  Goole  Local  Board, 
1891,  2  Q.  B.  212;  60  L.  J.  Q.  B.  617,  that  "street"  in  section  157 
includes  such  a  passage  as  this,  yet  that  "  street "  in  section  150  does 
not  include  such  a  passage.  I  can  see  no  ground  for  such  a  con- 
tention. It  seems  to  me  that  I  must  read  section  4  into  section  150, 
so  as  to  say  that  the  urban  authority  may  make  up  a  passage  whether 
a  thoroughfare  or  not  Then,  no  doubt,  I  have  to  see  what  sort  of 
passage  it  is,  whether  it  is  a  private  approajch  to  a  man's  house — 
his  avenue  leading  up  from  the  street — or  whether  it  is  something 
which  can  properly  be  dealt  with  by  this  Act  as  a  passage-way  rightly 
open  to  any  member  of  the  public  who  is  going  along  an  adjacent 
highway,  and  as  to  which  Mr.  Justice  Day  said  in  Reg.  v.  Goole  Local 
Board  (supra)  "  there  is  nothing  to  show  that  the  public  cannot  pass 
along  it."  I  am  clear  that  this  is  such  a  passage  as  is  a  street  within 
section  150.  The  result  is  that  the  plaintiffs,  as  the  local  authority, 
had  power  to  make  it  up,  and  from  that  it  results  that  the  defendant, 
as  a  frontager,  is  liable  to  pay  his  proportion.  The  plaintiffs  therefore 
succeed.     I  make  the  declaration  asked,  and  I  give  liberty  to  apply. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs — G.  Houghton  and  Sons. 

Solicitors  for  the  defendant — Vincent  and  Vincent. 
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Supreme  Gourt  of  Jubicature- 

^00^  COURT  OF  APPEAL. 

Mar.  25,  26,     NETHERLANDS  STEAMBOAT  COMPANY  v.  LONDON  CORPORATION. 

28. 

Ratee  —  Bxemptlons  —  Special      statutory      exemption  —  BzempttoD 

whether  confined  to  existing  pates— Fixed  composition  payablt 

"fop  evep  hepeaftep**— Consolidated  pate   In  City  of  London- 

59  Gtoo.   IIL  c  66,  ss.  8-5-2  «c  3  'WUL  IV.  c  66,  ss.  2,  8-€lt7  of 

London  Seweps  Act^  1848  (11  &  12  Vlot.  c  dxllLX  ss.  169, 187. 

The  52  Geo,  IIL  c,  49  extended  the  time  for  the  exercise  ofcertm 
statutory  powers  then  vested  in  the  Treasury  for  the  purchase  of  tht 
^^  legal  quays  "  {which  were  at  that  time  private  property)  in  front  nj 
the  old  custom  house  in  Lower  Thames  Street^  in  the  City  of  London, 
and  gave  the  Treasury  power  for  the  acquisition  of  certain  premises 
in  Lower  Thames  Street  for  the  purpose  of  erecting  a  new  custom 
house  in  substitution  for  the  old  custom  house. 

Section  ^  of  the  Act  provided  that  an  annual  sum  c/ 
^220  1 2 J.  io\d.,  which  was  then  paid  by  the  Treasury  in  respect  oj 
the  old  custom  house,  and  a  like  sum  which  was  then  paid  as  rata 
in  respect  of  the  legal  quays,  to  the  collectors  of  the  parochial  and 
ward  rates  in  the  ward  of  T  and  in  the  parish  of  A.  in  the  said 
ward  should  for  ever  thereafter  be  paid  out  of  consolidated  customs  to 
the  collectors  of  the  rates  to  whom  the  sums  were  then  paid  and 
should  be  considered  as  part  of  the  produce  /?fsuch  rates.  Section^ 
of  the  Act  provided  for  the  payment  of  a  contribution  in  lieu  of  rata 
in  respect  of  the  premises  to  be  purchased  for  the  site  of  the  new 
custom  house.  And  section  5  enacted  that  the  old  custom  house  and 
"  the  said  premises  in  Lower  Thames  Street''  should  be  exempt  from 
all  rates  and  assessments  although  the  same  might  become  prtoatt 
property. 

By  the  2  &»  ^  Will  IV,  c,  66  provision  was  made  as  to  the  sale  0} 
the  legal  quays  and  the  site  of  the  old  custom  house.  And  by  sections 
2  to  ^  of  that  Act  it  was  provided  that  the  two  sums  of 
;^22o  i2S.  lo^d.  each  referred  to  in  section  ^  of  the  52  Geo.  Ill 
c.  4g  should  after  the  sale  of  the  property  by  the  Treasury  cease  to 
be  payable  out  of  the  aistoms  and  become  payable  by  the proprittors 
for  the  time  being  of  the  property. 

Held— (i)  That  the  legislation  had  the  effect  of  putting  the  legal 
quays  in  the  same  position  as  the  site  of  the  old  custom  house  as 
regards  rates, 

(2)  That  the  provisions  exempting  the  property  in  the  hands  ^ 
private  individuals  from  rates,  except  to  the  extent  of  the  fixed 
contribution,  were  not  confined  to  rates  existing  at  the  time  of  the 
Acts,  but  extended  to  future  rates, 

Sion  College  v,  London  Corporation,  1901,  i  K.  B.  6i7;7o 
L.  J.  K.  B.  369,  distinguished, 

(3)  That  the  privilege  attaching  to  the  property  was  not  taken 
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away  as  regards  the  consolidated  rate  by  the  City  of  London  Sewers        ^^Q** 
Act^  1848,  notwithstanding  the  provisions  of  that  Act  declaring  that  Netherlands 
such  rate  should  be   levied  on  property  in  the    City   whether  the  Steamboat  Oom- 
occupiers  were  liable  to  poor  rate  or  were  not  liable  to  poor  rate  by  wwy  ».  Ijondon 
reason  of  the  property    being   situate    in    any  precinct  or  extra  Oon^J^tion. 
parochial  place  or  otherwise^  and  declaring  that  churches^  prisons^ 
public  buildings^  &*c.,  should  be  rateable  to  such  rate. 

Appeal  by  the  Netherlands  Steamboat  Company  from  the  decision 
of  the  Divisional  Court  (Lord  Alverstone  C.  J.,  Wills  and  Channell  JJ.) 
on  a  case  stated  by  consent  and  by  order  of  a  judge  under  section  11 
of  the  Quarter  Sessions  Act,  1849,  after  notice  of  appeal  had  been 
given  against  a  consolidated  rate  made  pursuant  to  directions  of  the 
respondents  for  the  Ward  of  Tower  in  the  City  of  London,  wherein  the 
steamboat  company  were  rated  in  the  sum  of  ^430  12s,  lod.  in  respect 
of  premises  described  as  "  custom  house  and  wool  quays "  in  Lower 
Thames  Street  in  that  VVard. 

The  only  question  argued  in  the  Court  of  Appeal  was  whether  so 
much  of  the  premises  as  was  situate  on  the  side  of  the  old  custom 
house  and  of  the  buildings  contiguous  thereto  and  of  the  Legal  Quays  in 
front  thereof  mentioned  in  two  Acts  of  181 2  and  1832  were  exempt 
from  the  rate,  save  as  in  those  Acts  provided,  by  reason  of  certain 
provisions  in  those  Acts.  , 

The  case  as  stated,  which  was  very  lengthy,  related  not  only  to  these 
portions  of  the  appellants'  premises  but  also  to  other  portions  thereof, 
and  set  out  a  great  mass  of  facts  relative  to  the  premises  which  became 
immaterial  in  view  of  the  only  point  argued.  The  material  enactments 
and  facts  were  shortly  as  follows : — 

By  section  i  of  the  Act  of  181 2  (52  Geo.  III.  c.  49)  the  time  for  the 
exercise  of  certain  statutory  powers  for  the  acquisition  by  the  Treasury 
of  the  "Legal  Quays"  between  London  Bridge  and  the  Tower  of 
London  and  certain  contiguous  property  conferred  by  certain  prior  Acts 
of  Parliament  was  extended. 

By  section  2,  after  reciting  that  the  Custom  House  and  buildings 
and  premises  forming  a  part  thereof,  in  the  Port  of  London,  had 
for  some  time  been  inadequate  and  were  dilapidated,  and  that 
it  was  expedient  to  erect  a  new  custom  house,  '  for  which 
purpose  the  purchase  of  certain  premises  in  Lower  Thames 
Street  was  necessary,  power  was  given  to  the  Treasury  for  the  purchase 
of  those  lands. 

The  remaining  sections  of  the  Act — sections  3-5 — are  quoted  in  full 
by  Collins  M.R.  in  his  judgment,  and  it  will  suffice  to  state  their  effect 
very  shortly  here.  Section  3,  after  reciting  that  the  sum  of 
£^220  i2s.   lojd.  was  annually  paid  by  direction  of  the  Treasury  in 


Digitized  by 


Google 


842  KNIGHT  S    LOCAL   GOVERNMENT    REPORTS.  MO*. 


^^^^  respect  of  the  existing  custom  house  and  the  contiguous  premises, 
Neihtflands  which  by  law  were  not  rateable,  and  that  another  sum  also  of 
M?"*^Lond"' -^^^^  I2S.  lojd.  was  legally  payable  and  paid  as  rates  in  respect  of 
O^ratifln,  ^^^  Legal  Quays,  to  the  collectors  of  rates  in  the  Tower  Ward,  and  the 
parish  of  Allballows,  Barking,  in  the  said  ward,  enacted  that  these  two 
amounts  should  continue  to  be  paid  out  of  consolidated  customs. 
Section  4  recited  that  by  reason  of  the  vesting  of  the  premises  in  Lower 
Thames  Street  in  the  Crown  deficiencies  in  the  rates  would  arise,  and 
provided  that  after  the  purchase  of  the  premises  the  sum  of  ^8x6  7s.  5d 
should  be  paid  by  the  Commissioners  of  the  Customs  as  a  contribution 
to  the  rates  of  the  parishes  of  St.  Dunstan  and  St.  Mary-at-Hill  and  the 
wards  of  Tower  and  Billingsgate.  And  section  5,  after  r.eciting  that 
the  existing  Custom  House,  being  public  property,  was  by  law  exempt 
from  rates,  and  that  the  premises  about  to  be  purchased  in  Lower 
Thames  Street  would,  when  they  became  public  property,  also  be 
exempt  from  rates,  enacted  that  as  from  a  certain  date  the  existing 
Custom  House,  and  after  the  completion  of  the  purchase,  the  premises 
to  be  purchased  in  Lower  Thames  Street,  should  be  exempt  from  rates, 
although  the  same  might  become  private  property. 

Section  i  of  the  Act  of  1832  (2  &  3  Will.  IV.  c.  66),  after  reciting 
the  purchase,  under  a  series  of  Acts  including  the  52  Geo.  IH.  c.  49, 
of  the  Legal  Quays,  warehouses,  and  other  hereditaments  therein 
mentioned,  situate  between  London  Bridge  and  the  Tower  of  London, 
and  that  in  consequence  of  the  destruction  of  the  Custom  House  in 
the  City  of  London,  by  fire,  in  February,  1814,  several  of  the  title  deeds 
relating  to  the  property  had  been  burnt  or  destroyed,  and  that  difficulties 
might  consequently  arise  in  making  a  title  to  the  property,  gave  the 
Treasury  power  to  convey  and  assure  any  of  the  said  quays,  &c.,  to  a 
purchaser,  and  to  make  a  good  title  to  the  same.  Section  2  of  the 
Act  recites  section  3  of  the  Act  of  18 12  and  repeals,  as  from  the  time 
that  the  property  in  question  should  be  conveyed  to  a  purchaser, 
so  much  thereof  as  makes  the  two  sums  of  ;^  2  20  12s.  lo^d.  payable  oat 
of  consolidated  customs.  Section  3  provides  that  the  said  sums  shall 
be  payable  in  the  first  instance  by  the  occupiers.  And  section  4 
enables  the  occupiers  to  deduct  the  said  sums  from  the  rents  payable 
by  them. 

The  provisions  of  sections  2  and  3  of  the  Act  are  more  fully  referred 
to  in  the  judgment  of  Collins  M.R. 

The  sites  of  the  portions  of  the  premises  occupied  by  the  steamboat 
company,  as  to  which  the  question  dealt  with  in  the  Court  of  Appeal 
arose,  were  sold  by  Treasury,  partly  in  1835  and  partly  in  1892,  and  at 
the  time  the  rate  was  made  were  owned  by  the  Fishmongers*  Company, 
from  whom  the  appellants  held. 
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The    Divisional    Court   held    that   the   steamboat   company  were       ^^^^ 

liable  in  full  in  respect  of  the  rate.     The  steamboat  company  appealed.  Netherlands 

Steamboat  Oom- 
pany  v,  Lou 
Macmorran^  K.C,^  and  Avory^  K.C,  (Acland^  K.C,  with  them),  for  Corporation. 

the  appellants.  The  owners  of  the  lands  are  under  the  Acts  of  181 2 
and  1832  to  pay  a  fixed  annual  composition  in  lieu  of  rates,  and 
subject  to  this  payment  the  lands  are  by  these  Acts  exempted  from  rates 
for  aU  time  exactly  as  if  the  lands  had  continued  to  be  in  the  occupa- 
tion of  the  Crown.  The  Divisional  Court  held  that  the  case  was 
governed  by  Sion  College  v.  London  Corporation^  1901,  i  K.  B,  617; 
70  L.  J,  K.  B.  369,  where  it  was  held  that  an  Act  exempting  certain 
premises  in  the  City  of  London  from  rates  applied  only  to  rates  existing 
at  the  date  of  the  Act  and  rates  in  substitution  therefor,  and  therefore 
did  not  extend  to  the  consolidated  rate,  which  was  a  new  rate.  The 
language  of  the  statutes  now  in  question  is,  however,  quite  different 
from  that  of  the  statute  there  in  question,  and  is  expressed  so  as  to  be 
applicable  as  well  to  future  as  to  existing  rates.  The  general  language 
of  the  Acts  under  which  the  consolidated  rate  is  levied  cannot  be  con- 
strued as  repealing  the  special  provisions  of  the  Acts  of  181 2  and  1832, 
conferring  special  exemption  on  the  lands  in  question. 

DanckwertSy  K,C  {R,  Cunninghatr^  Glen  with  him),  for  the  respon- 
dents. The  case  is  governed  by  Sion  College  v.  London  Corporation, 
1901,  I  K.  B.  617  ;  70  L.  J.  K.  B.  369,  where,  on  the  authority  of 
Williams  v.  Pritchard  (1790)  4  T.  R.  2  ;  Perchard  v.  Hey  wood  (1800) 
8  T.  R.  468 ;  and  Rex  v.  London  Gas  Light  Co,  (1828)  8  B.  &  C.  54, 
it  was  held  that  an  Act  exempting  property  from  rates  does  not,  in  the 
absence  of  express  provisions  in  that  behalf,  extend  to  rates  that  are 
not  in  existence  when  the  exempting  Act  is  passed.  The  consolidated 
rate  is  a  new  rate,  as  was  held  in  the  Sion  College  case. 

Secondly,  if  the  exemption  given  by  the  Acts  of  1812  and  1832 
extends  to  future  rates,  then  it  is  submitted  that  the  exemption  has 
been  withdrawn  by  the  City  of  London  Sewers  Act,  1848,  ss.  169  and 
187.  [They  also  cited  Heath  v.  Weaverham  Overseers ,  1894,  2  Q.  B. 
108 ;  63  L.  J.  M.  C.  187.] 

Macmorran^  K,C<,  replied. 

Collins  M.R.  This  is  an  appeal  from  the  decision  of  the  Divisional 
Court  upon  the  question  whether  certain  lands  in  the  City  are  liable  to 
the  consolidated  rate.  The  land  in  question  was  dealt  with  by  an  Act 
of  181 2.  It  seems  that  at  the  time  the  Custom  House  in  Lower 
Thames  Street,  in  front  of  which  were  certain  quays  called  the  "  legal 
quays,"  was  in  a  very  ruinous  condition,  and  it  was  contemplated  that 
that  Custom  House  would  be  pulled  down,  and  that  other  premises  not 
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^^^^        far  oflf  would  be  acquired  for  the  purpose  of  building  another  Custom 

Netherlands        House.     The  Act  of  181 2  recites  that  compulsory  powers  had  been 

Steamboat  Com-  acquired  for  the  purchase  of  the  legal  quays :   it  extends  the  time  for 
■any  tr.  London  ^.\         .  K.    .  i.«.         ,., 

Oorpoation.       t"*^  purchase,  and  gives  power  to  purchase  certain  other  sites  which  are 

there  described.  Then  section  3  says: — "And  whereas  the  sum  of 
two  hundred  and  twenty  pounds  twelve  shillings  and  tenpence  half- 
penny is  annually  paid  by  the  direction  of  the  Lords  Commissioners  of 
His  Majesty's  Treasury  in  respect  of  the  present .  Custom  House,  and 
other  premises  contiguous  to  or  connected  therewith,  which  by  law  are 
not  rateable,  and  another  sum  amounting  to  two  hundred  and  twenty 
pounds  twelve  shillings  and  tenpence  halfpenny,  is  legally  payable  and 
paid  as  rates  in  resp)ect  of  the  legal  quays  in  front  of  the  said  Custom 
House  and  premises  aforesaid,  to  the  respective  collectors  of  the 
parochial  and  ward  rates  and  assessments  in  the  said  ward  of  Tower, 
and  in  the  parish  of  Allhallows  Barking,  within  the  said  ward,  and  it  is 
expedient,  that  the  payment  of  the  same  respective  annual  sums  should 
be  continued;  Be  it  therefore  further  enacted,  that  the  respective 
annual  sums  now  paid  as  aforesaid,  shall  yearly  and  every  year  for  ever 
hereafter  be  paid  out  of  consolidated  customs  to  the  respective  collectors, 
for  the  time  being,  of  the  rates  and  assessments  to  whom  the  same 
respectively  are  now  paid,  without  any  deduction  or  abatement  what- 
'  ever,  in  the  same  parts,  shares  and  proportions,  on  or  at  the  same  days 
or  times  and  in  the  same  manner  as  the  other  rates  or  assessments  of 
the  said  ward  and  parish  respectively,  shall,  for  the  time  being  be  paid, 
and  shall  be  considered  as  part  of  the  produce  thereof."  At  the  time 
with  which  I  am  dealing  it  was  contemplated  that  the  site  of  the  legal 
quays  should  be  acquired  by  the  Treasury  on  behalf  of  the  Crown,  and 
the  Treasury  had  taken  powers  to  acquire  them.  Therefore  this  legis- 
lation is,  at  all  events,  in  contemplation  of  the  quays  as  well  as  the  site 
of  the  new  Custom  House  being  acquired  by  the  Crown.  The  section 
I  have  read  deals  with  two  classes  of  payment  that  were  made  in  respect 
of  that  property,  the  site  of  the  Custom  House  and  the  quays.  Upon 
the  quays  were  rates  which  were  by  law  leviable,  there  being  no  exemp- 
tion by  reason  of  the  occupation  of  the  Crown  in  respect  of  the  legal 
quays ;  but  with  respect  to  the  other  part  which  was  in  the  actual 
occupation  of  the  Crown,  there  being  no  rates  leviable,  a  voluntary 
payment  was  made  by  the  Crown.  That  was  the  condition  of  affairs  in 
respect  of  the  plots  of  land  now  in  question  at  the  time  of  the  passing 
of  the  Act  of  181 2,  and  the  provisions  of  tlie  section  I  have  just  read 
provide  for  the  continuing  payment,  it  seems  to  me,  in  the  future^  out  of 
the  Custom  House  duties,  of  the  sums  payable.  Section  4  goes  on : 
"  And  whereas  by  reason  of  the  houses  and  other  buildings  in  Lower 
Thames  Street  aforesaid  becoming  vested   in   His   Majesty,  for  the 
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public  purposes  aforesaid,  deficiencies  will  be  occasioned  in  the  produce  ^^^^ 
of  the  parochial  and  ward  assessments  and  rates  in  the  parish  of  St.  Netherlands 
Dunstan  in  the  East,  and  the  parish  of  St.  Mary  at  Hill,  and  the  wards  ^^^LoSdwi" 
of  Tower  and  Billingsgate,  wherein  the  same  are  situated  " — this  deals  OOTporation. 
with  the  site  proposed  to  be  purchased  for  the  new  Custom  House,  and 
deals  with  the  fact  that  will  take  out  of  rateability  all  those  premises  which 
are  to  be  purchased,  and  deals  with  that  in  this  way — "and  it  is  not 
consistent  with  equity  that  an  additional  burden  should  be  imposed  on 
the  said  wards  and  parishes,  in  consequence  of  the  application  of  premises 
situated  therein,  to  purposes  of  general  public  utility  ;  be  it  therefore 
further  enacted,  that  from  and  sdfter  the  completion  of  the  purchase  of 
the  said  premises,  according  to  the  provisions  of  this  Act,  the  sum  of 
eight  hundred  and  sixteen  pounds  seven  shillings  and  fivepence,  being 
the  amount  of  what  was  assessed  as  the  parochial  and  ward  assessments 
and  rates  on  the  said  houses  and  buildings,  according  to  the  last  assess- 
ments or  rates  thereof,  made  before  the  passing  of  this  Act,  shall  be 
paid,  and  the  said  Commissioners  of  the  Customs  are  hereby  authorised 
and  directed  yearly  and  every  year  for  ever  hereafter,  to  pay  the 
respective  collector  or  collectors  for  the  time  being  of  the  same  rates 
or  assessments  respectively,  out  of  consolidated  customs  without  any 
deduction  or  abatement  whatever,  in  the  same  parts,  shares  and  pro- 
portions, on  or  at  the  same  days  or  times,  in  the  same  manner  and  for 
the  same  purposes  as  the  same  or  the  like  respective  assessments  and 
rates  shall  for  the  time  being  be  paid,  and  shall  be  considered  as  part 
of  the  produce  thereof."  Therefore  in  respect  of  that  property  which  is 
to  become  Crown  property  the  Legislature  provides  that  a  sum  equiva- 
lent to  the  old  rates  shall  be  paid  by  the  Crown.  Then  comes  section  5: 
"  And  whereas  the  present  Custom  House  being  public  property,  is  by 
law  exempt  from  the  payment  of  all  rates  and  assessments,  and  the  said 
premises  in  Lower  Thames  Street  about  to  be  purchased  under  and  by 
virtue  of  this  Act" — that  is,  the  premises  referred  to  in  the  last 
section — *'  will  be  when  the  same  shall  so  become  public  property  also 
exempt  from  the  payment  of  all  rates  and  assessments ;  be  it  further 
enacted,  that  from  and  after  the  said  fifth  day  of  April  the  said  present 
Custom  House,  and  after  the  completion  of  the  purchase  thereof,  the 
said  premises  in  Lower  Thames  Street,  shall  be  and  be  deemed  and 
considered  to  be,  to  all  intents  and  purposes,  free  and  exempt  from  the 
payment  of  all  and  all  manner  of  rates  and  assessments,  although  the 
same  and  each  and  every  of  the  said  premises  may  become  private  pro- 
perty by  the  sale  or  assignment  thereof  to  individuals,  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding."  Now,  upon  the  legislation, 
so  far,  we  certainly  get  this  :  that  there  is  an  intention  that  the  premises 
which  were  theretofore  occupied  by  the  Crown  for  the  Custom  House 
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should  for  all  time  thereafter  contribute  a  certain  sum,  assessed  by 
Netherlands  reference  to  the  sum  that  had  theretofore  been  paid  voluntarily  by  the 
^Jjjf''^®^^  Crown,  and  also  that  in  respect  of  the  legal  quays  a  sum  equivalent  to 
Oo^ratioD.  the  sum  that  had  theretofore  been  levied  as  rates  should  be  continued 
to  be  paid  after  that  property  had  been  acquired  by  the  Crown.  There- 
fore, although  the  position  of  the  legal  quays  is  not  specially  referred  to 
in  section  5  of  the  Act,  it  seems  to  me  that  it  was  obviously  contem- 
plated that  these  quays  when  purchased  should  stand  on  exactly  the 
same  footing  as  the  other  land  that  was  to  be  purchased  by  the  Crown, 
and  that  the  commutation  or  assessment,  or  whatever  it  should  be 
called,  which  was  thereby  provided,  and  which  was  provided  in  respect 
of  the  legal  quays  as  well  as  in  respect  of  the  site  of  the  Custom  House, 
should  continue  to  be  the  sum  payable  in  respect  of  them,  just  as  the 
sum  assessed  in  respect  of  the  Custom  House  was  to  continue  to  be 
paid  in  respect  of  it.  That  would  appear  to  be  the  state  of  l^islation 
up  to  that  point,  and,  in  my  judgment,  the  intention  of  the  Legislature 
with  respect  to  the  legal  quays.  Before  the  Act  of  1832  (2  &  3 
VVilL  IV.  c.  66)  was  passed  the  purchase  of  the  legal  quays  had 
obviously  been  completed,  and  I  think  the  matter  is  made  perfectly 
clear  by  that  Act.  Section  2  of  that  Act  recites  section  3  of  the 
Act  of  181 2,  and  continues  thus:  "And  whereas,  after  the  sale  and 
disposal  of  the  said  quays,  warehouses,  buildings,  and  other  here- 
ditaments by  the  said  Lord  High  Treasurer,  or  Lords  Commissioners  of 
the  Treasury,  or  any  three  or  more  of  them,  for  the  time  being,  the  said  last- 
mentioned  premises  would  cease  to  be  public  property,  and  it  would  in 
that  event  be  no  longer  just  and  reasonable  that  the  consolidated 
customs  should  be  charged  with  the  payment  of  the  said  annual  sums,  but 
that  the  future  proprietor  or  proprietors  thereof  should  be  charged  and 
assessed  with  the  payment  of  the  same ;  be  it  further  enacted,  that  from 
and  after  the  conveyance  and  assurance  of  all  those  quays  commoolj 
called  or  known  by  the  name  of  the  Custom  House  and  wool  quays, 
and  the  warehouses  and  other  buildings  and  erections  standing  and 
being  thereon,  with  the  appurtenances  thereto  belonging,  and  in  respect 
of  which,  or  some  part  or  parts  thereof,  the  said  two  last-mentioned 
sums  are  payable,  so  much  of  the  said  Act  as  directs  the  payment  of 
the  said  two  sums  of  two  hundred  and  twenty  pounds  twelve  shillings 
and  tenpence  halfpenny,  and  two  hundred  and  twenty  pounds  twelve 
shillings  and  tenpence  halfpenny,  out  of  the  consolidated  customs,  shall 
be  and  the  same  is  hereby  repealed ;  anything  in  that  said  recited  Act 
to  the  contrary  notwithstanding."  Then  comes  section  3 :  "And  be  it 
further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  collectois 
of  the  said  last-mentioned  sums  for  the  time  being  to  collect,  ask  for, 
demand,  and  receive  the  same,  and  no  more,  from  the  occupier  or 
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occupiers  of  the  said  premises  for  the  time  being ;    and  if  the  same  are        t90^ 
not  paid  such  collectors  shall  have  the  same  powers  to  levy  or  recover  Netherlands 
the  same  as  they  have  in  other  cases  where  such  rates  are  not  paid."  ^*^*°^^^fl??°" 
Now  that  puts  the  site  of  the  Custom  House  and  the  legal  quays  upon  Oorporation. 
precisely  the  same  footing,  and  it  deals  with  the  commuted  sum  in 
respect  of  both  of  them  in  the  same  way.     Therefore  these  lands  in  the 
hands  of  purchasers,  the  owners  of  the  lands,  became  entitled  to  the 
benefit  of  this  commuted  sum. 

That  seems  to  me  to  be  the  scheme  of  the  legislation,  and  it  is 
essential  as  part  of  its  scheme,  and  it  contemplates,  that  this  composition 
is  to  be  a  composition  for  all  time.  It  does  not  refer  merely  to  such 
taxes  as  happen  to  be  existing  at  the  time  and  provide  for  merely  a 
commutation  of  them ;  but  by  its  very  terms  it  contemplates  the  future. 
It  uses  the  words  "  for  ever,"  and  it  seems  it  is  a  composition  which 
once  for  all  is  to  determine  the  rights  and  obligations  in  respect  of  the 
rights  of  the  persons  who  were  to  become  the  occupiers  of  the  property 
in  question  in  this  case.  Therefore  it  seems  to  me  that  Ston  College  v. 
London  Corporation^  1901,  i  K.  B.  617  :  Jo  L.  J.  K.  B.  369,  which  is  the 
authority  relied  upon  to  justify  the  decision  of  the  Divisional  Court,  is 
really  not  in  point  in  this  case.  The  resemblance  of  that  case  to  the  present 
is  really  superficial,  that  is  to  say,  it  breaks  down  in  the  point  which 
distinguishes  the  two  cases.  The  headnote  of  that  case  is  this  :  "  Section 
51  of  7  Geo.  III.  c.  37  provides  that  certain  lands  in  the  City  of 
London  reclaimed  from  the  Thames  should  vest  in  the  adjoining  owners 
*  free  from  all  taxes  and  assessments  whatsoever.'  The  City  of  London 
Sewers  Act,  1848,  authorised  the  collection  of  a  consolidated  rate  " — 
that  is  the  rate  we  have  to  deal  with  in  this  case — "  Some  of  the  objects 
to  which  the  rate  was  to  be  applied  were  of  a  kind  for  which  rates 
were  made  at  the  time  of  the  passing  of  the  Act  of  Geo.  III.,  but 
others  were  new.  On  appeal  against  an  assessment  to  the  consolidated 
rate  made  on  land  reclaimed  under  the  Act  of  Geo.  III. : — Held^  that  the 
exemption  applied  only  to  then  existing  taxes  and  assessments,  or 
others  substituted  for  them,  and  that  the  consolidated  rate,  although  it 
included  some  purposes  for  which  the  rates  were  made  when  the 
exemption  was  created,  was  substantially  a  new  assessment,  and  was 
therefore  not  within  the  exemption."  That  case  was  decided  upon  a 
series  of  decisions  in  the  Term  Reports  which  had  interpreted  the 
words  "  free  from  all  taxes  and  assessments  whatsoever  "  as  referring 
frim&fade  only  to  such  taxes  and  assessments  as  existed  at  the  time 
of  the  passing  of  that  Act.  A.  L.  Smith  M.R.  says  :  "  The  result  of  the 
decisions  in  Williams  v.  Pritchard  (1790)  4  T.  R.  2  ;  Perchard  v. 
Htywood  (1800)  8  T.  R.  468;  and  Rex  v.  London  Gas  Light  Co, 
(1828)  8  B.  &  C.  54,  is  that  the  Act  only  created  an  exemption  from 
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taxes  and  assessments  then  in  existence,  and  not  from  substantially 
Netherlands  new  ones  coming  into  existence  at  a  later  date."  The  other  members 
^^^LoJj^"  of  the  Court,  my  brother  Romer  and  myself,  based  our  judgments 
Owporation.  entirely  upon  the  same  point.  I  say  myself:  "The  difficulty  in  the 
way  of  the  argument  put  forward  on  behalf  of  the  appellants  lies  in  the 
decisions  in  the  Terms  Reports  that  have  been  cited  in  argument, 
which  seem  to  establish  that  the  exemption  in  the  Act  of  Geo.  III. 
was  from  taxes  and  assessments  then  existing  with  the  possible 
extension  to  substituted  taxes  suggested  by  Bayley  J.  in  Rex  v.  London 
Gas  Light  Co,^  where  the  learned  judge  said,  *  The  house  and  window 
tax  was  a  new  one,  imposed  after  the  exemption  was  given  \  and  the 
exemption  may  be  considered  analogous  to  a  covenant  to  pay  taxes 
which  applies  to  old  taxes  and  others  substituted  for  them,  but  not  to 
taxes  entirely  new,  unless  there  are  express  words  to  give  it  such 
extensive  operation.* "  That  case  was  decided  on  the  principles  of  those 
cases  in  the  Term  Reports,  and  if  the  reasoning  of  my  judgment  now 
upon  this  point  shows,  as  I  think  it  does,  that  the  special  circumstances 
under  which  this  Act  was  passed  contemplate  a  complete  equivalent 
being  given  for  all  time  from  the  fact  that  these  two  particular  premises 
were  being  taken  out  of  rateability,  why  then  there  is  no  analogy 
between  the  two  cases.  In  this  case  the  legislation,  on  its  face, 
contemplates  the  future.  In  the  other,  according  to  the  interpretation 
put  upon  it  by  the  Court,  the  legislation  only  contemplated  an  immunity 
from  the  then  existing  taxation.  Therefore  the  analogy  between  the 
two  cases,  as  I  have  said,  breaks  down  at  the  critical  point.  We  have 
here  every  indication  that  the  arrangement  is  intended  to  extend  to  the 
future.  The  Courts  refused  to  draw  that  inference  in  the  case  of  the 
particular  section  of  the  particular  Act  which  was  dealt  with  in 
the  Sion  College  case.  The  next  contention  of  the  respondents  is 
that  that  immunity  which,  according  to  my  judgment  up  to  this 
point,  was  provided  by  law  for  the  occupants  of  these  premises, 
has  been  withdrawn  by  a  subsequent  Act.  I  do  not  think  that  mere 
general  words  are  capable  of  having  this  effect  simply  by  their  breadth 
and  vagueness.  I  do  not  think  that  the  special  privilege  given  by  the 
special  Act  is  to  be  withdrawn  by  any  general  words  of  that  kind.  I 
think  there  must  be  a  clear  inference  to  be  drawn  from  the  words  used 
in  the  Act  alleged  to  have  that  effect,  and  the  circumstances  under 
which  it  was  passed.  I  think  there  must  be  a  clear  inference  that  it 
was  intended  to  withdraw  a  privilege  which  had  been  given  in  this  way. 
It  is  suggested  that  the  privilege  which  has  been  given  has  been  with- 
drawn. To  begin  with,  it  is  not  suggested  that  a  public  Act  oi 
Parliament  has  done  it.  What  is  claimed  as  having  done  it  is  a  private 
Act  of  Parliament,  namely,  the  City  of  London  Sewers  Act,  1848,  and 
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when  we  come  to  look  at  the  sections  which  are  cited  to  withdraw  this        ^^Q^ 

exemption,   they  are  found   to   be  sections   passed  alio  intuitu^  and  Netherlands 

obviously,  so  far  as  the  language  used  in  them  conveys,  there  is  no  Steamboat  Oom- 

special  intention    whatever  of  dealing  with   the  particular  immunity  Corporation. 

given  under  the  Acts  that  I  have  referred  to.     There  are  two  sections 

that  are  most  relied  on  by  Mr.  Danckwerts ;  they  are  sections   169  and 

187  of  the  Act  of  1848.     Now  section  169  is  in  these  words  :  "Be  it 

enacted,  that  every  such  rate  as  aforesaid  shall  be  made  by  the  alderman 

or  his  deputy  and  the  major  part  of  the  common  councilmen  of  each  ward 

upon  every  person  who  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any 

house  or  building  within  the  City,  or  partly  within  and  partly  without  the 

City,  whether  such  person  shall  be  now  liable  in  respect  of  such  house  or 

building  to  be  assessed  to  the  relief  of  the  poor,  or  be  not  liable  to  be 

assessed  to  the  relief  of  the  poor  in  respect  thereof  by  reason  of  such 

house  or  building  being  situated  in  any  precinct  or  extra  parochial  place 

..."   Now,  Mr.  Danckwerts'  argument  on  that,  so  far  as  I  understand  it, 

is  this.  He  says  the  rates  in  respect  of  which  the  commutation  was  granted 

were  rates  payable  by  persons  liable  for  the  poor  rate,  and  the  new 

impost  authorised  by  the  Act  of  1848  is  not  to  be  merely  co-extensive 

in  its   exigency  with   the  old  one,  because   here  is  a  section  which 

provides  that  it  shall  fall  upon  persons  whether  liable  for  poor  rate  or 

not,  and  therefore  this  is  an  absolute  express  imposition  by  the  Act 

upon  persons  whether  they  are  liable  for  the  poor  rate  or  not,  and 

therefore  it  must  be  taken  as  a  new  imposition  overriding  any  special 

relief  given  to  persons  whose  liability  was  only  their  liability  for  poor 

rate.     But  the  section  is  not  pointed  at  all  to  depriving  any  persons 

who  had  a  statutory  exemption  from  poor  rate  from  the  benefit  of  it.    It 

is  pointed  to  that  class  of  persons  who  by  reason  of  the  property  they 

occupy  being  situate  in  a  precinct  or  extra  parochial  place  or  otherwise 

are,  by  that  very  anomalous  fact,  relieved  from  the  obligation  of  paying 

the  poor  rate.     I  think  it  would  be  straining  more  than  is  just  or 

reasonable  the  meaning  of  the  section  to  hold  that  it  was  meant  to 

deprive  persons  of  a  statutory  exemption  deliberately  granted  to  them 

by  the  Legislature  in  return  for  a  composition.     That  section  does  not 

appear  to  me  to  carry  it  nearly  far  enough.     Then  the  next  section  is 

section  187,  from  which  he  seeks  to  draw  the  inference  that  the  Crown 

itself  was  made  specially  liable  by  this  Act,  and  that  therefore  the 

persons  occupying  these  lands  cannot  be  in  a  higher  position  than  the 

Crown,  and  must  also  be  taken  to  be  made  specially  liable  to  the  rate. 

Now  section  187,  after  reciting  that  "it  is  reasonable  that  all  churches, 

chapels,  churchyards,  burial  grounds,  meeting  houses,  prisons,  hospitals 

for  sick  persons,  and  public  buildings,  and  all  vacant  spaces  of  ground, 

should  be  rated  in  a  due  proportion  to  the  rates  hereby  authorised  to 
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^^^^        be  made,"  provides  that  they  are  to  be  rated.     The  strongest  word 

Netherlands       to  be  found  is  the  word  "  prisons  " — the  argument  is  -  that  prisons  are 

^Jj*""^^^^"*"  Crown  property,  and  here  is  an  Act  which  certainly  deprives  the  Crown 

Oorporation.       of  exemption  in  respect  of  prisons,  and  Mr.  Danckwerts  refers  also  to 

public  buildings  and  so  on.     The  answer  to  that,  I  think,  has  been 

well  put  by  Mr.  Avory.     It  is  that  prisons  at  the  time  of  the  passing  of 

this  Act  were  not  necessarily  or  primarily  all  Crown  property  at  all. 

Some  were  private  buildings.     They  might  or  might  not  be  Crown 

property,  but  some  of  them  were  not,  and  therefore  you  cannot  draw 

from  general  words  of  that  kind  the  inference  that  it  was  intended  to 

destroy  a  special  exemption  or  a  privilege,  and  a  fortiori  in  the  case  of 

an  Act  of  this  class  with  regard  to  which  the  persons  whose  privileges 

it   is  suggested  were  affected   had   no   means  of  making   themselves 

heard. 

It  seems  to  me,  therefore,  that  Mr.  Danckwerts  has  failed  to  point  to 
any  such  express  provision  of  the  L^islature  as  will  suffice  to  take 
away  an  already  existing  immunity. 

I  come  therefore  to  the  conclusion  first  of  all  that  the  exemption  was 
one  that  extends  and  was  intended  to  extend  to  future  time  \  secondly, 
that  that  exemption  has  not  been  destroyed  by  subsequent  l^slation. 
On  these  two  grounds  the  decision  of  the  Divisional  Court  in  applying 
the  Sion  College  case  to  this  case  was  in  my  opinion  wrong.  Therefore 
I  think  this  appeal  must  be  allowed. 

RoMER  L.  J.  I  am  of  the  same  opinion.  After  carefully  considering 
the  Act  of  181 2  I  am  satisfied  myself,  at  any  rate  with  regard  to  the 
Custom  House  and  the  premises  in  Lower  Thames  Street,  referred  to 
in  section  5  of  the  Act,  that  it  was  contemplated  by  the  Legislature  and 
provided  by  the  Act  that  those  properties,  if  subsequently  sold  by  the 
Crown,  should  go  into  the  hands  of  purchasers  or  assignees  with  the 
same  exemption  from  rates  and  assessments  as  the  premises  enjoyed 
when  in  the  hands  of  the  Crown.  In  other  words,  I  think  what  was 
meant  by  the  Act  was,  as  regards  the  premises  I  have  specially  men- 
tioned, that  it  was  contemplated  and  intended  that  in  the  hands  even  of 
subsequent  purchasers,  and  even  in  the  hands  of  private  individuals,  if 
the  premises  were  parted  with  by  the  Crown,  they  should  still  for  the 
purposes  of  rates  and  assessments  be  considered  as  Crown  properties 
used  for  public  purposes.  If  it  had  not  been  for  the  subsequent  Il- 
lation, I  think  there  would  have  been  considerable  difficulty  in  dealing 
with  the  case  of  the  legal  quays.  I  think  there  is  considerable  difficulty 
in  saying  that  in  section  5  of  the  Act  the  words  "  Custom  House  "  were 
used  in  a  large  sense  so  as  to  include  not  only  the  Custom  House 
and  the  buildings  used  with  it,  but  also  the  legal  quays  in  front 
after  they  should    have   been  bought  by  the  Crown.      Nor  is  it  at 
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all  dear,  although  the  legal  quays  in  front  might  for  some  purpose  t^Q^ 
have  been  and  were  premises  in  Lower  Thames  Street,  that  they  were  Neth«rlandi 
intended  to  be  covered  by  the  words,  "  said  premises  in  Lower  Thames  Steamboat  Oom- 
Street,"  as  used  in  section  5.  No  doubt,  in  favour  of  the  view  that  they  Owponition. 
were  intended  to  be  in  the  same  position  as  the  Custom  House,  you 
have  the  provision  in  section  3  of  the  Act,  which  speaks  of  the  legal 
quays  being  subjected  to  the  payment  of  a  fixed  annual  sum,  and  the 
provision  in  section  3  is  that  that  annual  sum  shall  be  continued,  and, 
moreover,  shall  yearly  and  for  ever  thereafter  be  paid  and  paid  out  of 
the  consolidated  customs  to  the  collector.  But  still,  on  the  other  hand, 
it  might  be  that  although  that  is  so  this  Act  did  not  contemplate,  with 
regard  to  the  legal  quays,  at  any  rate  expressly,  that  they  should  be  sold 
by  the  Crown  or  ever  come  into  the  hands  of  private  individuals.  Therefore, 
as  I  say,  if  the  matter  stood  only  on  the  Act  of  181 2,  I  should  myself 
have  felt  considerable  difficulty  with  regard  to  the  legal  quays ;  but  I 
agree  with  what  the  Master  of  .the  Rolls  has  said,  that  when  you  come 
to  look  at  the  Act  of  1832,  especially  when  you  read  fairly  sections  2 
and  3  of  that  Act,  it  is  sufficiently  clear  that  the  Legislature  contem- 
plated that  the  legal  quays,  when  sold,  as  by  that  Act  they  were 
authorised  to  be  sold,  should,  in  favour  of  a  purchaser,  carry  with  them 
an  exemption  from  rates  and  assessments,  excepting  a  fixed  sum  which 
was  payable  under  the  Act  of  181 2.  I  think,  again,  that  it  was  intended, 
probably,  by  that  Act  to  give  the  Crown,  who  were  selling  these  legal  quays, 
a  right  to  get  a  better  price  for  the  property  sold  on  the  very  footing 
and  ground  that  the  purchaser  would  take  the  property  subject  to  the 
same  exemption  in  his  hands  as  the  property  had  enjoyed  when  it  was 
in  the  hands  of  the  Crown. 

An  argument  on  behalf  of  the  respondents  was  founded  upon 
the  words  of  the  provision  of  section  3  of  the  Act  of  18 12,  as  to  the 
fixed  annual  sums  being  paid  to  the  respective  collectors  in  the  same 
parts,  shares,  proportions,  and  so  forth,  as  mentioned  in  the  section. 
It  was  suggested  there  might  be  great  difficulty  as  to  the  kind  of  rates  and 
assessments  being  altered,  and  difficulties  in  fmding  the  collectors,  and 
so  forth.  I  think  the  sufficient  answer  is  that  it  was  contemplated  by 
that  section  that  there  would  be  no  difficulty  in  finding  a  proper 
collector  to  receive  the  moneys  ;  and,  in  fact,  that  is  what  we  do  find. 
It  is  admitted  before  us  that  from  the  time  of  the  passing  of  that  Act  of 
181 2  until  quite  recently,  when  this  contention  was  first  put  forward  on 
behalf  of  the  Corporation  of  the  City  of  London,  those  annual  sums 
mentioned  in  the  Act  of  181 2  have  been  paid,  and  no  other  rates  and 
assessments  at  all.  So  that  the  view  we  are  giving  of  the  meaning  and 
effect  of  the  Act  of  181 2  has  been  carried  out  in  practice,  and  there  has 
not  been  found  the  slightest  difficulty  in  finding  collectors  to  receive 
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^^^^  and  distribute  the  annual  sums  as  collected.  Lastly,  I  agree  with  the 
Netherlands  Master  of  the  Rolls,  that  the  special  exemption  of  these  properties 
Steamboat  Oom-  u^^er  the  Act  of  Parliament  I  have  referred  to  has  clearly,  to  my  mind, 
O^ntion.        not  been  taken  away  by  any  provisions  m  the  Act  of  1848. 

I  think,  therefore,  the  appeal  succeeds. 

Mathew  L.J.  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants — Pritchard  and  Sons. 

Solicitor  for  the  Corporation — Sir  Homewood  Crawford. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3uMcature- 
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WEST  HAM  UNION  u.  HOLBEACH  UNION.  ^/''^  ^9- 

Poop  Law^— Settlement  and  pemoval— Residential  settlement— Resl- 
denoe  ^rholly  under  sixteen— Divided  Paplshes  and  Poop  La^ir 
Amendment  Act,  1876  (89  6c  40  Vict.  o.  61),  ss.  84,  85. 

A  person  who  has  attained  the  age  of  sixteen  may^  as  from  that 
age,  have  a  settlement  of  his  or  her  own  (as  distinguished  from  a 
derivative  settlement)  under  section  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876,  by  virtue  of  residence  in  a  parish 
with  his  or  her  parent,  though  that  residence  terminated  before  he  or 
she  attained  the  age  of  sixteen. 

Decision  of  the  Divisional  Court,  1903,  2  K.  B.  627  ;  i  L.  G.  R. 
889 ;  72  L.  J.  K.  B.  801,  affirmed. 

Reg.  V.  Elvet  Inhabitants  (1859)  2  E.  &  E.  266 ;  29  L.  J.  M.  C. 
17,  and  High  worth  and  Swindon  Union  v,  Westbury-on-Severn 
Union  (1889)  14  App.  Cas.  465 ;  59  L.  J.  M,  C.  2^,  followed. 

Appeal  from  a  judgment  of  a  Divisional  Court  (Lord  Alver- 
stone  C.J.,  Wills  and  Channell  JJ.),  reported  in  i  L.  G.  R.  889,  on 
a  case  stated  by  consent  and  by  order  of  a  judge  under  the  Quarter 
Sessions  Act,  1849,  after  notice  of  appeal  had  been  given  by  the 
West  Ham  Union  against  an  order  of  justices  adjudging  that  the 
parish  of  West  Ham  in  that  union  was  the  place  of  the  last  legal 
settlement  of  one  George  Ernest  Neep,  a  pauper,  aged  two  years. 

The  facts,  &c.,  as  stated  in  the  case  were  as  follows : — 

1.  George  Ernest  Neep  (hereafter  called  the  pauper)  is  the  ille- 
gitimate child  of  Emma  Neep,  and  was  bom  in  the  Holbeach  Union 
Workhouse  on  October  25,  1899. 

2.  Emma  Neep,  the  mother  of  the  pauper,  was  the  illegitimate  child 
of  Mary  Ann  Neep,  and  was  bom  in  the  parish  of  Tilney  St  Lawrence, 
in  the  Wisbech  Union,  on  April  11,  1879. 

3.  Mary  Ann  Neep  married  Alfred  Frederick  Chapman  at  Tilney 
St  Lawrence  on  December  23,  1881. 

4.  From  Jime  27,  1890,  to  September  7,  1893,  Alfred  Frederick 
Chapman  resided  in  the  parish  of  West  Ham,  in  the  West  Ham  Union, 
with  his  wife  for  a  term  of  three  years,  in  such  manner  and  imder 
such  circumstances  in  each  of  such  years  as  would,  in  accordance 
with  the  several  statutes  in  that  behalf,  render  him  irremovable  there- 
from, and  settled  therein. 

5.  From  September  7,  1893,  the  said  Alfred  Frederick  Chapman 
continued  to  reside  in  the  parish  of  West  Ham,  and  was  in  receipt  of 
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^^^^  relief  from  the  West  Ham  Union  until  his  death  on  September  8, 
West  Ham  1894.  His  wife,  the  said  Mary  Ann  Chapman,  resided  with  him  until 
2????.!^  rr-:..    his  death. 

6.  From  September  8,  1894,  Mary  Ann  Chapman  (the  widow  of 
Alfred  Frederick  Chapman  and  the  mother  of  Emma  Neep)  con- 
tinued to  reside  in  the  parish  of  West  Ham,  and  was  in  receipt  of 
relief  from  the  West  Ham  Union  from  September  8,  1894,  until 
November  28,  1895,  when  she  ceased  to  reside  in  the  West  Ham 
Union.  She  died  in  the  Poplar  Union  Infirmary  on  October  14, 
1896. 

7.  From  June  27,  1890,  to  July  28,  1893,  Emma  Neep  (the  mother 
of  the  pauper)  resided  with  Alfred  Frederick  Chapman  and  her  mother, 
Mary  Ann  Chapman,  in  the  parish  of  West  Ham,  in  the  West  Ham 
Union.  On  July  28,  1893,  she  went  into  ser\'ice  in  the  Poplar  Union, 
and  has  since  had  no  settled  residence. 

8.  On  December  3,  1901,  an  order  of  justices  was  obtained  on 
behalf  of  the  respondents  adjudging  the  pauper  to  be  settled  in  the 
appellant  union.  Notice  of  such  order  was  duly  given  to  the  appel- 
lants, and  a  copy  of  the  grounds  of  removal,  dated  December  3,  1901, 
is  marked  A,  and  is  annexed  to  and  forms  part  of  this  special  case. 

9.  The  appellants  affirm  that  the  settlement  of  the  said  Emma  Neep 
cannot  be  ascertained  without  inquiring  into  the  derivative  settlement 
of  her  parent,  the  said  Mary  Ann  Chapman,  and  that  she  must  be 
deemed  to  be  settled  in  the  parish  of  Tilney  St  Lawrence,  where  she 
(Emma  Neep)  was  born. 

10.  The  respondents  affirm  that  the  said  Emma  Neep  acquired  a 
legal  settlement  in  the  said  parish  of  West  Ham  by  reason  of  the 
residence  therein  of  the  said  Alfred  Frederick  Chapman  and  his  wife, 
as  mentioned  in  paragraph  4  of  this  case,  or  by  reason  of  the  residence 
of  the  said  Emma  Neep  for  upwards  of  three  years  prior  to  July  28, 
1893,  in  such  manner  and  under  such  circumstances  in  each  of  such 
years  as  would  (as  the  respondents  affirm)  in  accordance  with  the 
provisions  of  the  several  statutes  in  that  behalf,  render  her  irremovable 
therefrom. 

11.  The  question  for  the  opinion  of  the  Court  is  whether,  upon  the 
facts  above  stated,  the  said  Emma  Neep  acquired  a  settlement,  under 
the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40 
Vict.  c.  61),  ss.  34  and  35,  in  the  parish  of  West  Ham,  in  the  West 
Ham  Union.  If  the  Court  shall  be  of  opinion  in  the  affirmative  the 
order  of  the  justices  is  to  be  confirmed,  but  otherwise  it  is  to  be 
quashed. 

The  Divisional  Court  were  of  opinion  that  Emma  Neep  acquired 
an  original  settlement  for  herself  in  the  West  Ham  Union  by  residence 
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there  under  section    34    of    the    Divided    Parishes  and  Poor  Law        ^^Q^ 
Amendment    Act,     1876,    which    the    pauper    derived    from    her.  West  Ham 
They  therefore  afiirmed  the  order  of  the  justices.     The  case  in  the  H^i^Ju  n  • 
Divisional   Court  is  reported,  1903,   2  K.  B.  627;    i  L.  G.  R.  889; 
72  L.  J.  K.  B.  801. 

The  West  Ham  Union  appealed. 

Sections  34  and  35  of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876  (39  &  40  Vict.,  c.  61),  are  as  follows: — 

Section  34-  Where  any  person  shall  have  resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  such  circumstances  in  each  of  such  years,  as  would 
in  accordance  with  the  several  statutes  in  that  behalf  render  him  irremovable,  he  shall 
be  deemed  to  be  settled  therein  until  he  shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  otherwise ;  provided  that  an  order  of  removal  in  respect 
of  a  settlement  acquired  under  this  section  shall  not  be  made  upon  the  evidence  of 
the  person  to  be  removed,  without  such  corroboration  as  the  justices  or  court  think 
soffident. 

Section  35.  No  person  shall  be  deemed  to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband  and  in  the  case  of  a  child  under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  its  father  or  of  its  widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taken  until  it  shall  acquire  another. 

An  illegitimate  child  shall  retain  the  settlement  of  its  mother  until  such  child 
acquires  another  settlement. 

If  any  child  in  this  section  mentioned  shall  not  have  acquired  a  settlement  for  itself, 
or  being  a  female  shall  not  have  derived  a  settlement  from  her  husband,  and  it  cannot 
be  shown  what  settlement  such  child  or  female  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of  such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which  he  or  she  was  bom. 

Montague  Lushy  K,C.,  and  W.  /.  Grubbe  for  the  appellants.  The 
Divisional  Court  held  that  Emma  Neep  (the  pauper's  mother),  by 
her  residence  for  three  years  in  West  Ham,  although  then  imder  the 
age  of  16,  herself  acquired  a  settlement  there  under  section  34  of  the 
Act  of  1876,  and  that  the  pauper  took  his  mother's  settlement  under 
section  35  of  the  same  Act.  It  is  submitted  that  the  Court  was  wrong, 
on  the  ground  that  the  words  "  any  person "  in  section  34  do  not 
include  unemancipated  children,  but  refer  only  to  persons  who  are 
sui  juris  for  the  purposes  of  settlement.  Unless  this  construction  is 
adopted,  sections  34  and  35  are  inconsistent  with  each  other. 

The  Divisional  Court  relied  on  Reg,  v.  Elvet  Inhabitants  (1859) 
2  E.  &  £.  266;  29  L.  T-  M.  C.  17.  That  case  no  doubt  decided  that 
a  child  whose  parents  are  dead  can  reckon  residence  before  their  death 
in  making  up  the  period  necessary  to  create  a  status  of  irremovability. 
But  it  did  not  decide  that  an  independent  status  of  irremovability  could 
be  acquired  by  a  child  during  its  parent's  lifetime. 

In  the  Reigate  Union  v.  Croydon  Union  (1889)  14  App.  Cas.  465; 
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1904>.        gg  L,  J,  M.  C.  29,  and  the  two  other  cases,  Higkworth  and  Swindon 

West  Ham         Union  v.    Westbury-onSevern  Union,  and  Medway  Union  v.  Bed- 

Union  v.  minster  Union,  decided  with  it,  where  the  House  of  Lords  were  spedally 

Holbeach  Union.  •.,,,,,  1    .       ^1    ^l  •        r     ^  j 

invited  to  lay  down  a  code  to  settle  the  meaning  of  sections  34  and  35 

of  the  Act  of  1876,  Lord  Halsbury  L.C.  does  not  decide  the  question 
whether  an  unemancipated  child  living  with  its  parent  can.  or  cannot 
acquire  a  settlement  of  its  own.  Lord  Watson,  on  the  other  hand, 
at  p.  484,  says  :  "  The  provisions  of  the  clause  "  (that  is  the  last  para- 
graph of  section  35)  "  have  in  my  opinion  no  application  to  children 
under  the  age  of  16,  and  do  not  qualify  the  preceding  enactment  of 
section  35  to  the  effect  that  a  legitimate,  or  that  of  4  &  5  Will.  IV., 
to  the  effect  that  an  illegitimate,  child  shall  continue  to  retain  its 
parentage  settlement  until  it  has  reached  that  age."  That  is  a  state- 
ment that  is  absolutely  irreconcilable  with  the  respondents'  contention 
that  Lord  Watson  and  the  other  members  of  the  House  held  that  the 
provisions  of  section  34  were  not  restricted  to  perscxis  sui  juris. 
No  doubt  the  rule  is  well  established  by  authorities  that  the  period 
of  residence  in  a  place  before  16  can  be  tacked  on  to  and  made  to 
coalesce  with  a  period  of  residence  there  after  that  age  in  order  to 
make  up  the  prescribed  three  years:  Highworih  and  Swindon  Union 
v.  Wesibury-on-Severn  Union  (1889)  14  App.  Cas.  465 ;  59  L.  J.  M.  C 
29.  But  that  is  a  very  different  thing  from  holding  that  a  settlement 
by  residence  can  be  completely  acquired  under  that  age.  West  Earn 
Union  v.  Bethnal  Green  Overseers ,  1894,  A.  C.  230;  63  L.  J.  M.  C.  97, 
does  not  support  the  proposition  that  a  settlement  can  be  so  acquired- 
There  the  status  of  irremovability  that  the  pauper  had  before  16  was 
treated  as  having  been  dependent  on  that  of  her  mother.  Man- 
chester Overseers  v.  Ormskirk  Union  (1890)  24  Q.  B.  D.  678;  59 
L.  J.  M.  C.  103,  has  never  been  overruled,  and  there  Lord 
Coleridge  C.J.  held  that  an  illegitimate  child,  like  a  Intimate  child, 
cannot  gain  a  settlement  for  itself  imder  the  age  c^  16. 

[They  also  cited  West  Derby  Union  v.  Atcham  Union  {1889) 
24  Q.  B.  D.  117;  59  L.  J.  M.  C.  17;  and  Mitford  and  Lamditck 
Union  v.  Wayland  Union  (1889)  24  Q.  B.  D.  122 ;  59  L.  J.  M.  C.  24.] 

Rawlinson,  K,C.,  and  Marriott,  for  the  respondents,  were  not  called 
upon. 

Collins  M.R.  This  case  raises  a  rather  intricate  question  as  to 
the  settlement  of  a  pauper,  but  after  the  elaborate  argument  of  the 
counsel  for  the  appellants  the  case  seems  to  me  to  come  down  to  a 
very  simple  point 

The  pauper  in  question  was  one  George  Ernest  Neep,  who  was 
bom  in  the  Holbeach  Union  Workhouse  on  October  25,  1899,  He 
was   an  illegitimate   child  of  an  illegitimate  mother.     His  mother, 
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Emma  Neep,  was  bom  in  the  parish  of  Tilney  St  Lawrence  on  ^^Q^ 
April  II,  1879,  and  the  question  in  this  case  turns  upon  whether  West  Ham 
Emma  Neep  acquired  a  settlement  for  herself  by  three  years'  resi-  S^r^i;  tt  ■ 
dence  in  the  parish  of  West  Ham,  where  her  mother  was  living  with 
a  man  whom  she  married  after  Emma  Neep's  birth.  It  is  found  as 
a  fact  in  this  case  that  the  man  whose  name  was  Chapman  resided 
in  the  parish  of  West  Ham  with  his  wife  (the  mother  of  Emma  Neep) 
"  far  the  term  of  three  years  in  such  a  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable  therefrom  and  settled 
therein."  Section  34  of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876,  which  deals  with  that  particular  state  of  facts,  is  in 
these  terms: — [His  Lordship  read  the  section,  and  continued: — "] 
Chapman  and  his  wife,  the  mother  of  Emma  Neep,  acquired  a  settle- 
ment under  the  section.  The  case  of  the  pauper,  inasmuch  as  he 
is  an  illegitimate  child,  is  dealt  with  by  section  35  pf  the  Act  of  1876. 
That  section  provides  that  "  an  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child  acquires  another  settlement," 
and  "  if  any  child  in  this  section  mentioned  shall  not  have  acquired  a 
settlement  for  itself,  or  being  a  female  shall  not  have  derived  a  settle- 
ment from  her  husband,  and  it  camiot  be  shown  what  settlement  such 
child  or  female  derived  from  the  parent  without  inquiring  into  the 
derivative  settlement  of  such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which  he  or  she  was  bom." 
If  the  pauper's  mother,  Emma  Neep,  acquired  a  settlement  for  herself 
in  West  Ham,  the  pauper  takes  her  settlement  in  that  parish.  But 
if  the  settlement  of  Emma  Neep  was  derivative,  it  is  contended  that 
it  is  otherwise. 

Now,  what  is  the  difficulty  in  the  way  of  the  contention  that  Emma 
Neep  acquired  a  settlement  for  herself  in  West  Ham  ?  She  resided 
there  for  three  years  under  circumstances  which  produce  irremovability 
and  result  in  a  settlement,  but  those  three  years  were  before  she 
attained  the  age  of  16.  Therefore,  the  point  which  arises  in  this  case 
is  whether  residence  by  a  person  under  the  age  of  16  is  or  is  not 
capable  of  giving  that  person  a  settlement  under  section  34.  It  has 
been  strongly  contended  by  Mr.  Lush  that  section  34  deals  only  with 
emancipated  persons,  and  that  the  residence  of  a  person  imder  16, 
an  age  for  the  first  time  fixed  by  the  Act,  cannot  confer  a  settlement 
on  that  person  either  before  or  after  that  age.  That,  I  have  no  doubt, 
is  a  very  arguable  question,  but  it  seems  to  me  that  we  are  relieved 
really  from  considering  it  upon  first  principles,  because  the  matter 
appears  to  me  to  have  been  clearly  decided  by  the  authority  of  Reg. 
V.  Elvet  Inhabitants  (1859)  2  E.  &  E.  266;  29  L.  J.  M.  C.  17.     The 
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^^^^  head  note  of  that  case  is  as  follows :  "  In  1835  the  pauper's  father  and 
West  Ham  mother  went  to  reside  at  E.,  and  they  both  continued  to  reside  there 
H^bLThll'  ^^^  ^"'y*  ^^"^^^  '^^^  pauper  was  bom  there  in  January,  1844-  In 
July,  1847,  the  mother  became  chargeable  to  E.  as  a  lunatic,  and  was 
removed  to  an  asylum  at  B.  In  September,  1849,  an  order  was  made 
by  justices  adjudging  the  mother^s  settlement  to  be  in  S.  After 
remaining  in  the  asylum  at  the  charge  of  S.  for  several  years,  she  was 
removed  to  the  workhouse  in  S.,  and  was  maintained  there  by  S.  as 
a  lunatic  till  her  death  in  October,  1858.  The  pauper  continued  to 
reside  with  her  father  in  E.  from  her  birth  till  his  death  in  December, 
1857;  and  after  his  death  she  remained  there  till  February,  1858, 
when  she  became  chargeable  to  E.  In  December,  1858,  an  order  was 
made  for  her  removal  to  S.,  which  was  quashed,  on  appeal,  by  an 
order  of  sessions.  Htld^  confirming  the  order  of  sessions,  that 
the  pauper  was,  by  statute  9  &  10  Vict.  c.  66,  irremovable  from 
E. ;  for  that  the  relief  afforded  to  her  father  by  the  maintenance  of 
her  mother  did  not  deprive  him  of  the  status  of  irremovability  from 
E.  which  he  had  previously  acquired;  that  that  status  was  commu- 
nicated to  the  pauper,  and  that  she  retained  it  at  the  date  of  the  wder 
of  removal."  The  judgments  are  very  short,  and  I  had  better  read 
them.  Of  course,  when  the  case  was  decided  the  age  of  16  had  not 
been  fixed  as  the  limit.  There  was  no  statutory  limit  as  to  the  age  at 
which  a  child  became  emancipated.  The  child  at  the  death  of  her 
father  was  in  fact  about  14.  The  judgments  are  as  follows: — Lord 
Campbell  C.J.  says :  "  I  am  of  opinion  that  the  pauper,  by  her  residence 
with  her  father,  acquired  the  status  of  irremovability.  This  status, 
which  the  father  had  acquired  before  he  received  relief  through 
his  wife,  was  not  taken  from  him  by  such  subsequent  receipt  of  relief. 
And  at  the  time  that  the  order  for  her  removal  was  made,  the  pauper 
continued  irremovable,  her  mother  being  then  dead."  Wightman  J. 
said :  "  By  her  residence  with  her  father  the  pauper  became  irremov- 
able, and  as  she  continued  to  reside  in  the  respondent  township  down 
to  the  time  that  the  order  for  her  removal  was  made,  and  her  mother 
had  died  before  that  time,  she  was  then  still  irremovable."  Erie  J. 
said :  "  The  fact  that  the  father  of  the  pauper  received  relief  after 
he  had  acquired  the  status  of  irremovability  does  not  appear  to  me  to 
affect  the  question.  When  her  father  died  the  pauper  had  acquired 
an  independent  status  of  irremovability,  which  she  retained  down  to 
the  time  that  the  order  of  removal  was  made."  As  I  have  said,  the 
pauper  was  not  more  than  14,  if  she  was  as  much,  at  the  time  of  her 
father's  death,  and  yet  it  was  held  that  she  had  acquired  the  status 
of  irremovability  by  residence  in  the  parish  with  her  father.  Mr.  Lush 
has  strongly  contended  that  that  decision  only  deals  with  what  he 
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calls  a  derivative  status,  and  that  the  child  could  not  be  said  at  any        t904>, 
time  to  have  acquired  an  independent  status  of  irremovability  by  Wert  Ham 
residence  during  the  father's  lifetime.     That  might  be  consistent  with  Union  v. 
judgments  of  Lord  Campbell  C.  J.   and  Wightman   J.  looked  at  by  ^^^^'®***  ^^""^ 
themselves;  but  it  is  absolutely  inconsistent  with  that  of  Erie  J.,  who 
states  in  terms  that  when  her  father  died  the  pauper  had  acquired 
an  independent  status  of  irremovability.     That  judgment  really  seems 
to  me  to  give  the  key  to  the  whole  situation,  and  must,  I  think,  express 
the  grounds  upon  which  the  other  judgments  really  went.     We  have, 
therefore,  a  clear  authority  that  a  child  unemancipated  living  in  a 
parish  with  its  parents  can  on  emancipation  claim  a  status  of  irre- 
movability, because  no  one  can  contend  that  the  child  was  emancipated 
during  the  father's  lifetime.     Then  what  was  the  view  taken  of  this 
question  in  the  House  of  Lords  in  HigJnvorih  and  Swindon  Union  v. 
Wesibury-on-Severn  Union  (1889)  14  App.  Cas.  465;  59  L.  J.  M.  C. 
29?    Lord  Halsbury  L.C.   said:  "The  second  case,  tiiat  of  High- 
worth  and  Swindon  Union  v.   Westbury-on-Severn  Union,  I  think  is 
concluded  by  the  authority  of  Lord  Campbell  C.J.  and  Wightman  and 
Erie  JJ." — Lord  HaJsbury  treats  all  three  judges  as  having  decided 
the  case  on  the  same  point,  and  that  is  the  reason  I  read  the  three 
judgments,  pointing  out  that    Erie  J.  in  his  judgment  in  terms  deals 
with  the  very  point — **  which  I  should  be  very  sorry  to  see  disturbed. 
I  agree  with  Stephen  and  Charles  JJ.  that  the  case  of  Reg,  v.  Elvet 
Inhabitants  determines,  and  rightly  determines,  the  question  in  debate. 
The  pauper  had  by   more  than  the  necessary  period  of  residence 
acquired  a  status  of  irremovability,  and  so  was  *  settled '  in  the  parish 
of  Rhydgwern.     It  is  true  that  during  a  part  of  that  period  she  was 
under  16  years  of  age,  and  it  is  true  that,  if  it  be  assumed,  as  it  was 
by  the  Court  of  Appeal,  that  unemancipated  residence  will  not  suffice, 
then  she  had  not  accomplished  the  necessary  period  of  emancipated 
residence.     The   statute   knows   no  such  distinction.     It  makes   the 
emancipated  and  the  unemancipated  equally  irremovable,  and  if  so, 
the  periods  of  emancipated  and  unemancipated  residence  may  be  put 
together."     Mr.  Lush  asked  us  to  assume  that  Lord  Macnaghten  and 
Lord  Watson  decided  something  different,  and  said  that  we  ought  to 
follow  them.     When  we  come  to  sift  Lord  Macnaghten's  and  Lord 
Watson's  judgments,  it  appears  to  me  that  Lord   Macnaghten  said 
nothing  conflicting  with  the  Lord  Chancellor's  judgment     He  adopts 
the  same  line  of  argument  as  the  Lord  Chancellor,  and  he  puts  the 
case  of  Reg,  v.  Elvet  Inhabitants  as  having  decided  that  residence 
before    emancipation    was    not    incapable    of    founding    a    settle- 
ment     He    puts  it  exactly  in  the  same  way    as  the    Lord    Chan- 
cellor, and  says  nothing  whatever  to  imply  that  the  residence,  if  it 
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^^Q^  had  taken  place  whdly  before  the  age  of  i6,  would  not  have  been 
West  Ham  equally  effective,  assuming,  of  course,  that  the  question  arose  after 
S°i£Lak  n  •  ^^  pauper  had  acquired  the  status  of  emancipation  by  having 
^^^  attained  that  age.  But  Mr.  Lush  pressed  us  with  the  contention  that 
Lord  Watson  in  his  judgment,  which  the  learned  counsel  put  before 
us  as  though  it  was  die  only  judgment  given,  and  the  only 
one  that  contained  the  true  and  unadulterated  law,  decided 
something  different  When  one  comes  to  his  judgment, 
though  I  admit  scMne  of  the  phrases  require  considera- 
tion with  their  ccmtext  to  ascertain  their  meaning,  it  seems  to  me  that 
he  really  does  not  say  anything  diflFerent  from  the  Lord  Chancellor 
or  Lord  Macnaghten.  This  he  does  say,  which  appears  to  be  per- 
fectly clear  on  the  face  of  it :  "  I  have  been  unable  to  find  in  section  34 
any  provision,  express  or  implied,  to  the  effect  that  an  emancipated 
child  claiming  a  settlement  under  its  provisions  is  not  to  have  the 
benefit  of  residence  whilst  it  was  under  the  age  of  16.  The  only 
provision  having  a  bearing  upon  the  point  is  to  be  found  in  secticxi  35, 
which  enacts  that  imtil  emancipation  the  child  '  shall  retain '  the 
settlement  of  its  father  or  widowed  mother.  That  provision  does  not 
necessarily  imply  that  on  attaining  16  the  child  is  not  to 
have  the  benefit  of  previous  residence;  but,  even  if  it  pointed 
to  that  result,  I  do  not  think  that  any  mere  implication  derivable  from 
it  can  be  permitted  to  override  the  express  enactment  of  section  34. 
The  only  test  of  residence  sufficient  to  give  *  any  person  '  a  settlement 
under  that  section  is  that  it  shall  be  such  as  would,  '  in  accordance 
with  the  several  statutes  in  that  behalf,'  render  him  irremovable ;  and 
the  case  of  Reg,  v.  Elvet  Inhahiiants  is  a  clear  authority  to  the  effect 
that  the  pauper's  residence  under  16,  coupled  with  her  residence  after 
she  attained  that  age,  did  render  her  irremovable  in  accordance  with 
these  statutes."  That  is  a  distinct  affirmation  by  Lord  Watson  on  the 
same  point  which  has  already  been  affirmed  in  the  two  passages  I 
have  read  from  the  judgments  of  Lord  Halsbury  and  Lord  Mac- 
naghten. But  it  is  said  that  in  an  earlier  passage,  on  page  484,  Lord 
Watson  has  laid  down  the  law  in  a  manner  inconsistent  with  the 
passage  I  have  just  read  and  the  passage  relied  on  by  Mr.  Lush  is 
this :  "  The  provisions  of  the  clause  " — the  last  paragraph  of  section  35 
— ^^  have  in  my  opinion  no  application  to  children  under  the  age  of 
16,  and  do  not  qualify  the  preceding  enactment  of  section  35  to  the 
effect  that  a  legitimate,  or  that  of  4  &  5  Will.  IV.  to  the  effect  that 
an  illegitimate,  child  shall  continue  to  retain  its  parentage  settlement 
until  it  has  reached  that  age."  As  pointed  out  during  the  argument 
by  my  brother  Mathew,  that  passage  is  referring  to  the  condition  of  an 
unemancipated  person  during  that  period  of  unemancipation.    It  is 
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not  dealing  with  that  which  follows  on  emancipation^  and  read  in  that  ^^^^ 
way  it  is  perfectly  consistent  with  the  other  passages  I  have  read.  So  Weat  Ham 
that  we  have  what  appears  to  me  to  be  a  unanimous  affirmation  by  the  H"^?^/  «  . 
House  of  Lords  of  the  principle  laid  down  in  the  case  of  Reg,  v. 
Elvei  Inhabitants ;  and  that  principle  sems  to  me  to  be  absolutely  in 
point  in  this  case.  The  mother  of  the  pauper  in  this  case  completed 
three  years'  full  residence,  complying  with  the  conditions  in  section  34, 
at  a  time  when  she  was  under  16 ;  and  it  seems  to  me  that  now  she  is 
of  full  age  she  is  entitled  to  claim  the  benefit  of  that  residence  as 
giving  her  a  settlement  The  only  difference  I  can  see  between  this 
case  and  that  of  Reg,  v.  Elvet  Inhabitants  is  that  in  that  case  the 
pauper  did  continue  to  reside  in  the  parish  after  her  father's  death, 
when  she  might  be  regarded  as  emancipated.  That  is  the  only  differ- 
ence between  the  two  cases ;  but  it  seems  to  me  that  the  principle  upon 
which  the  law  lets  in  residence  before  emancipation  as  a  part  perform- 
ance of  the  conditions  laid  down  by  the  statute  covers  the  present 
case. 

On  these  grounds  I  think  the  decision  of  the  Court  below  must  be 
affirmed,  and  this  appeal  fails. 

RoMER  L.J.  Doing  my  best  to.  guide  myself  by  the  authorities  as 
they  stand  since  the  decision  in  the  three  cases  in  the  House  of  Lords, 
I  also  come  to  the  conclusion  that  this  appeal  fails. 

I  think  this  case  is  governed  by  the  second  of  the  three  cases, 
Highworth  and  Swindon  Union  v.  Westbury-on-Severn  Union  (1889) 
4  App.  Cas.  465 ;  59  L.  J.  M.  C.  29.  I  think  in  principle  that  case 
decided  that  a  child  after  emancipation  may  claim  to  have  acquired 
a  settlement  by  virtue  of  residence  for  three  years  with  its  parent 
while  under  16  years  of  age,  coupled  with  a  condition  of  irremova- 
bility. The  Lord  Chancellor,  as  has  been  pointed  out  by  the  Master 
of  the  Rolls,  clearly  states  that  the  statute  knows  no  distinction  for 
the  purpose  we  are  considering  between  emancipated  residence  and 
unemancipated  residence  by  the  child,  nor  do  the  other  learned  Lords 
who  addressed  the  House  in  those  cases  differ  from  that  view.  On 
the  contrary,  in  the  second  case  they  all  base  their  judgments  upon 
the  decision  in  Reg,  v.  Elvet  Inhabitants  (1859)  2  E.  &  E.  266; 
29  L.  J.  M.  C.  17,  as  being  a  decision  in  point  by  which  the  case 
before  them  was  to  be  decided.  I  will  only  add  that  I  think  the 
suggestion  that  Lord  Watson  differed  from  that  view  when  he  stated 
in  his  fourth  proposition  that  the  effect  of  section  35  is  "  in  all  cases 
where  the  parents'  settlement  was  itself  derivative  to  throw  children 
of  either  class  as  soon  as  they  attained  the  age  of  16  upon  their 
own  birth  settlement  imtil  they  acquire  another,"  is  unfoimded. 
He  was  stating  the  proposition  shortly,  and  it  appears  to  me  he  used 
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^^^^        expressions  pointing  to  the  future.      I    think  that  he  certainly  did 
West  H&m         not  mean  that  a  child  after  he  became  emancipated  could  not  acquire 
Mbeaoh  U  "      ^"^^^^^  settlement  than  the  birth  settlement  by  cu-cumstances  which 
wholly  occurred  while  the  child  was  under  i6  years  of  age. 

I  think,  therefore,  that  the  appeal  should  be  dismissed. 

Mathew  L.J.  I  am  of  the  same  opinion.  It  appears  to  me  that 
the  judgment  of  the  Divisional  Court  is  in  entire  accordance  with 
the  language  of  the  Act  of  Parliament  and  with  the  decision  in  Reg.  v. 
Elvet  Inhabitants  (1859)  2  E.  &  E.  266;  29  L.  J.  M.  C.  17.  Mr. 
Lush  argued  that  section  34,  which  begins  "  where  any  person  shall 
have  resided  for  the  term  of  three  years,"  must  be  confined  to  eman- 
cipated persons.  There  is  nothing  in  the  language  of  the  Act  of 
Parliament  to  necessitate  that  construction,  and  the  Lewd  Chancellor, 
in  Highworth  and  Swindon  Union  v.  Westbury-on-Severn  Union  (1889) 
14  App.  Cas.  465;  59  L.  J.  M.  C.  29,  says  there  is  no  distinction  for 
this  purpose  between  emancipated  and  unemancipated  persons.  It 
is  said  that  section  35  is  inconsistent  with  this  view.  But  the  section 
provides  that  a  child  imder  the  age  of  16  "  shall  take  the  settlement 
of  its  father  or  of  its  widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taken  imtil  it  shall  acquire 
another."  This  language  seems  to  make  it  clear  that  the  section  con- 
templates that  a  child  under  16  may  acquire  another  settlement  for 
itself.  In  this  case  the  fact  that  the  settlement  of  Emma  Neep  and 
that  of  her  mother  was  the  same  parish,  the  one,  however,  being  by 
residence  and  the  other  derivative,  does  not  appear  to  constitute  any 
reason  under  the  Act  why  efifect  should  not  be  given  to  the  settle- 
ment acquired  by  the  former  through  residence.  It  is  sufficient  to 
say  that  the  authority  of  Reg,  v.  Elvet  Inhabitants  (1859)  2  E.  &  E. 
266  :  29  L.  J.  M.  C.  17,  determines  that  question.  According  to  that 
case  you  may  add  residence  after  emancipation  to  residence  befcwe 
emancipation.  If  so,  why  should  it  make  any  difiference  that  the 
whole  of  that  residence  is  before  the  child  becomes  emancipated? 
I  can  see  no  reason  for  making  any  distinction  between  the  two  cases. 
Under  those  circumstances  it  seems  to  me  that  the  judgment  of  the 
Divisional  Court  was  right,  and  I  agree  that  this  appeal  fails. 

Appeal  dismissed. 

Solicitor  for  the  appellants — F.  E.  Hilleary. 

Solicitors  for  the  respondents — Callard  and  VuUiamy,  for  Richard  P. 
Mossop,  Holbeach. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 

Note. 
It  was  pointed  out  in  a  note  to  the  report  of  the  above  case  in  the  Divistonal 
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Coart,  I  L^  G.  R.  889,  at  p.  896,  that  the  judgment  of  the  Divisional  Court  was             1904k 
open  to  serious  criticism.  

In  the  Divisional  Court  both  Lord  Alverstone  C.J.  and  Cnannell  J.  expressed      ^^  °^^ 
the  opinion  that  if  Emma  Neep's  settlement  in  West  Ham  had  been  derivative,      H^?^  ^:  „  . 
then  the  last  paragraph  of  section  35  of  the  Divided  t*arishes  and  Poor  Law      HolbeM  UnuUL 
Amendment  Act,    1876,   would  have  relegated  the   pauper   to  his  own  birth 
settlement.     It  was  pointed  out  in  the  note  in  question  that  this  opinion  was 
inconsistent  ^'ith  the  opinion  of  Lord  Watson  in  Reigate  Union  v.  Croydon  Union 
(1889)   14  App.  Cas.  465  ;  59  L-  J-  M.  C.  29 ;  61  L.  T.  733 ;  38  W.  R.  295 ; 
53  J*  P*  5^1  ^"*d  with  the  deliberate  decision  of  the  Court  of  Appeal  in  the 
subsequent  case  of  West  Derby  Union  v.  AUham  Union  (1889)  24  Q.  B.  D. 
117  ;  59  L.  J.  M.  C.  17  ;  38  W.  R.  361 ;  54  J.  P.  485,  according  to  which  the 
last  paragraph  of  section  35  does  not  apply  to  children  under  sixteen.     And  it 
was  suggested  that  the  opinion  must  be  r^arded  as  having  been  expressed  per 
in  curiam.     It  will  be  ooserved  that  the  opinion  is  not  repeated  in  the  Court  of 
Appeal,  a  circumstance  which  goes  to  confirm  the  view  expressed  in  the  note. 

It  was  further  pointed  out  that  the  reasoning  of  the  Divisional  Court  based  on 
Reg,  V.  Ehet  Inhabitants  (1859)  2  E.  &  E.  266  ;  29  L.  J.  M.  C.  17  ;  5  Jur. 
n.s.  1350;  7  W.  R.  586,  was  far  from  satis&ctory.  But  it  was  observed  that 
Reg,  V.  Etuet  Inhabitants  does  show  that  a  child  under  sixteen  whose  parents 
are  dead  may  be  irremovable  by  reason  of  its  own  residence,  though  to  make  up 
the  necessary  period  it  is  necessary  to  reckon  residence  before  the  parents'  death, 
and  that  the  Court  might  possibly  be  understood  as  having  reasoned  that  if 
residence  under  sixteen  is  capable  of  giving  rise  to  irremovability  it  must  be 
capable  of  giving  rise  to  a  settlement  under  section  34  of  the  Act  of  1876.  Tliis 
seems  to  be  in  substance  the  line  of  reasoning  i^dth  reference  to  Reg,  v.  Etvet 
Inhabitants  adopted  by  the  Court  of  Appeal. 

The  observations  on  that  line  of  reasoning  made  in  the  note  in  question  do  not, 
however,  seem  to  be  very  adequately  met  by  the  judgments  in  the  Court  of  Appeal. 
And  in  the  Court  of  Appeal,  as  in  the  Court  below,  the  essential  ambiguity  in 
section  34  of  the  Act  of  1876  pointed  out  in  the  note  escaped  attention. 

It  is  understood  that  the  case  is  to  be  taken  to  the  House  of  Lords,  and  it  is 
greatly  to  be  hoped  that  there  section  34  of  the  Act  of  1876  will  receive  a  clear 
.and  authoritative  exposition. 
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Ibigb  Court  of  3u9t(ce* 

^oo*>  KING'S   BENCH    DIVISION. 

May  5,  6.  TEWKESBURY  UNION  v.  BIRMINGHAM  GUARDIANS. 

Poop  Lia^ir— Settlement  and  pemoval— ippemovablUty— Reoldenoe  or 
wife— Husband  havlnflr  no  settlement— Poop  Law  Removal  Aet» 
1846  (9  6e  10  Vlot.  o.  66X  s.  1-Poop  Law  Removal  Aot^  1848  (11  de  12 
Vlot.  o.  Ill),  s.  L 

Where  the  wife  of  foreigner  with  no  settlement  of  his  own  resides 
in  a  parish  for  a  year^  during  part  of  the  year  being  with  her  husband^ 
and  the  remainder  of  the  year  alone^  he  being  absent  abroad^  and  the 
husband  has  not  deserted  her  but  intends  to  return,  she  is  irremovable 
from  the  parish  under  section  i  of  the  Poor  Removal  Act,  1846,  as 
amended  by  the  Union  Chargeability  Act,  1865,  as  being  a  person 
who  has  resided  in  the  parish  for  one  year, 

Reg.  V.  St.  George-in-the-East  Inhabitants  (1870)  L.  R.  5  Q.  B. 
364;  39  L.  J.  M.  C.  ^Oy  followed. 

Case  stated  by  the  Recorder  of  Birmingham  upon  an  appeal  by  the 
Tewkesbury  Union  to  the  court  of  quarter  sessions  for  the  city  of 
Birmingham  against  an  order  of  justices,  dated  September  3rd,  1902, 
for  the  removal  from  the  parish  of  Birmingham  to  the  parish  of  Bredon 
in  the  Tewkesbury  Union,  of  Alice  AUnquivist  and  her  four  children. 

The  appeal  to  quarter  sessions  was  heard  at  the  January  quarter 
sessions,  1903,  when  judgment  was  reserved  until  the  April  quarter 
sessions,  1903,  when  the  Recorder  allowed  the  appeal  with  costv 
subject  to  the  opinion  of  the  High  Court  on  the  following  case : — 

1.  The  pauper,  Alice  AUnquivist,  is  the  wife  of  Charles  Alinquivist,. 
a  foreigner  with  no  settlement  of  his  own.  They  were  married  on 
July  6,  1890,  and  the  children  are  the  lawful  issue  of  the  pauper  and 
Charles  Alinquivist,  and  are  all  of  them  under  the  age  of  sixteen 
years.  Doris  was  born  in  August,  1892,  at  New  York.  Rose  was  born 
January  5,  1898,  at  24,  Richard  Street  South,  in  the  parish  of  West 
Bromwich,  in  the  West  Bromwich  Union.  Herbert  was  born  on 
October  17,  1899,  at  8,  Chapel  Street,  in  the  said  parish  of  West 
Bromwich,  and  Charles  was  born  on  April  26,  1902,  in  the  workhouse 
infirmary  of  the  parish  of  Birmingham. 

2.  The  pauper  Alice  and  her  husband  came  to  reside  in  the  parish 
of  Birmingham,  in  January,  1901,  and  continued  so  to  reside,  first  at 
No.  99,  Buckingham  Street,  and  then  at  No.  2,  Bath  Street,  in  the 
parish  of  Birmingham,  until  June  20,  1901,  when  the  husband  went  to 
America  to  work  for  his  brother-in-law,  intending  to  send  for  his  wife 
and  children  when  he  got  settled.     The  pauper  Alice  heard  from  him. 
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several  times,  but  he  said  he  was  not  able  to  get  work  and  had  made        ^^o** 
up  his  mind  to  return  to  England.     He  had  not  returned  at  the  date  of  Tewkesbury 
the  order  of  removal,  but  I  find  as  a  fact  that  he  did  not  desert  his  ^P<*^  ^' 
wife,  and  that  he  had  the  intention  of  returning.  GmStSmis. 

3.  From  June  20,  1901,  the  pauper  Alice,  with  her  three  older 
children,  continued  to  reside  at  No.  2,  Bath  Street,  in  the  parish 
of  Birmingham,  until  March  27,  1902,  when  she  removed  with  them 
to  the  Birmingham  workhouse,  where  she  was  confined  of  her  youngest 
child  on  April  26,  1902.  She  remained  there  till  September  19,  1902, 
when  she  went  out  with  all  her  children  and  has  not  returned. 

4.  The  pauper  Alice  was  born  in  1869,  and  is  the  lawful  daughter  of 
Robert  Warner,  and  the  said  Robert  Warner  at  the  time  the  pauper 
had  attained  the  age  of  sixteen  years  had  obtained  a  settlement  by 
residence  in  the  parish  of  Bredon  in  the  Tewkesbury  Union. 

5.  It  was  contended  for  the  appellants  that  the  pauper  Alice  was 
irremovable  by  reason  of  her  continuous  residence  in  Birmingham  for 
more  than  one  year  previously  to  her  becoming  chargeable,  notwith- 
•standing  the  temporary  absence  of  her  husband,  and  that  the  case  of 
Reg,  V.  St  George-in-the-East  Inhabitants  (1870)  L.  R.  5  Q.  B.  364; 
39  L.  J.  M.  C.  90,  was  in  point.  It  was  further  contended  on  behalf 
•of  the  appellants  that  by  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876,  s.  35,  all  derivative  settlements  were  abolished,  except 
in  the  case  of  a  wife  from  her  husband  and  of  a  child  under  the  age  of 
•sixteen  from  its  father  or  widowed  mother,  as  the  case  may  be,  and  that 
the  husband  of  the  pauper  Alice  having  no  settlement  she  was 
irremovable;  also  that,  with  regard  to  the  children,  there  was  no 
•derivative  or  other  settlement  which  they  could  take,  inasmuch  as  their 
father  had  no  settlement  and  their  mother  was  not  a  widow. 

6.  It  was  contended  for  the  respondents  that  there  was  a  break  in 
the  residence  of  the  husband  when  he  left  for  America,  June  20,  1901, 
and  that  the  period  of  residence  of  the  pauper  Alice  with  her  husband 
prior  to  his  departure  could  not  be  added  to  her  residence  after  his 
departure  so  as  to  make  up  the  full  year  of  residence  necessary  for  her 
to  have  acquired  a  status  of  irremovability.  It  was  also  contended  on 
behalf  of  the  respondents  that  by  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  s.  35,  inasmuch  as  the  husband  had  no  settle- 
ment the  wife  became  removable  to  the  place  of  her  maiden  settlement 
in  the  Tewkesbury  Union  derived  from  her  father,  and  that  with  regard 
to  the  children,  as  there  was  no  settlement  which  they  could  derive 
from  their  father,  they  acquired  the  settlement  of  their  mother,  and 
were  also  removable  to  the  Tewkesbury  Union. 

7.  I  was  of  opinion  that  in  the  circumstances  aforesaid  the  pauper 
Alice  was  irremovable  from  the  parish  of  Birmingham  by  reason  of  her 
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continuous  residence  there  for  more  than  one  year  prior  and  up  to  the 
date  of  the  order  of  removal,  and  I  adopted  the  reasoning  of  the 
judgment  in  the  case  of  Reg,  v.  St.  George-in-the-East  Inhabitants  as 
applicable  to  the  present  case. 

8.  I  also  considered  that  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876,  s.  35,  was  a  bar  to  the  setting  up  of  a  derivative 
settlement  of  the  pauper  Alice  from  her  father  :  see  Reg,  v.  Bridgnorth 
Union  (1883)  11  Q.  B.  D.  314 ;  52  L.  J.  M.  C.  71. 

9.  I  accordingly  held  that  neither  the  alleged  settlement  of  the  mother 
nor  of  the  children  had  been  made  ou!,  and  I  allowed  the  appeal  with 
costs  and  quashed  the  order  of  removal. 

10.  The  questions  for  the  opinion  of  the  Court  are  as  follows  : — 

(1)  Was  the  pauper,  Alice  Alinquivist,  at  the   time  the  order 
of  removal  was  made,  irremovable  from  the  parish  of  Birmingham? 

(2)  If  not,  was  the  pauper  Alice  Alinquivist,  or  were  any  of  her 
children  properly  removable  to  the  Tewkesbury  Union  ? 

The  Poor  Removal  Act,  1846  (9  &  10  Vict.  c.  66),  s.  i,  provides  as 
follows : — 

From  and  after  the  passing  of  this  Act  no  person  shall  be  removed  nor  shall  anf 
warrant  be  granted  for  the  removal  of  any  person,  from  any  parish  in  which  sach 
person  shall  have  resided  for  five  years  [now  one  year  under  the  Union  Chargeability 
Act,  1865  (28  &  29  Vict.  c.  79),  s.  8]  next  before  the  application  for  the  warrant  .  .  . 

The  Poor  Removal  Act,  1848  (11  &  12  Vict.  c.  iii),  s.  i,  repeals 
a  proviso  originally  contained  in  section  i  of  the  Poor  Removal  Act, 
1846,  and  in  lieu  thereof  enacts  the  following  proviso  : — 

Provided  always,  that  whenever  any  person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and  children  should  be  removable  from 
any  parish  or  place  from  which  he  or  she  would  be  removable,  notwithstanding  any 
provisions  of  the  said  recited  Act  [the  Poor  Removal  Act,  1846],  and  should  not  be 
removable  from  any  parish  or  place  from  which  he  or  she  would  not  be  removable  by 
reason  of  any  provision  in  the  said  recited  Act. 

N,  G.  S.  Pritchett  {Macmorran^  K.C,  with  him)  for  the  Birmingham 
Guardians.  The  learned  Recorder  was  wrong  in  holding  that  the 
pauper,  Alice  Alinquivist,  was  irremovable  from  Birmingham.  He  so 
decided  on  the  authority  of  Reg,  v.  St,  George-in-the-East  Inhalntants 
(1870)  L.  R.  5  Q.  B.  364;  39  L.  J.  M.  C.  90.  But  the  principle  of 
that  case  has  been  overruled  by  the  House  of  Lords  in  Medway  Union 
V.  Bedminster  Union  (1889)  14  App.  Cas.  465  ;  59  L.  J.  M.  C  29, 
which  was  decided  together  with  Reigate  Union  v.  Croydon  Union  and 
Highworth  and  Swindon  Union  v.  Westbury-on-Sevem  Union,  The 
House  of  Lords  there  adopted  the  judgment  of  Lopes  L.J,  in  the 
Medway  case  in  the  Court  of  Appeal  (21  Q.  B.  D.  278 ;  57  L.  J.  M.  C. 
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129),  where,  though  arriving  at  the  same  result  as  the  other  members  of  t9Q^ 
the  Court,  he  did  so  by  a  different  and,  indeed,  opposed  line  of  reason-  Tewkegbory 
ing.  The  Lord  Justice,  speaking  of  section  34  of  the  Divided  Parishes  ^^.  ^ 
and  Poor  Law  Amendment  Act,  1876,  said :  "  I  am  unable  to  agree  flSffSSi 
with  the  decision  of  my  learned  brothers  with  regard  to  the  construction 
of  section  34  .  .  .  To  my  mind  the  important  question  is  as  to  the 
meaning  of  the  words  *  any  person '  in  section  34.  I  think  that  they 
mean  persons  sui  juris  who  are  capable  of  acquiring  a  settlement  or 
status  of  irremovability  for  themselves,  and  that  they  do  not  include 
unemancipated  children  or  women  under  coverture,  cases  otherwise 
provided  for  in  the  Act.  While  the  husband  lives,  1  think  that 
his  residence  only,  and  not  the  wife's,  must  be  looked  to,  and  his 
state  of  irremovability,  not  hers."  This  all  proceeds  on  the  view  that  a 
woman  under  coverture  can  acquire  neither  a  settlement  nor  a  status  of 
irremovability  for  herself.  The  Medway  case  is  thus  inconsistent  in 
principle  with  the  St  George-in-the-East  case,  and  with  Reg,  v.  Glossop 
Inhabitants  (1848)  12  Q.  B.  117;  17  L.  J.  M.  C.  171,  on  which  it  was 
based,  and  must  be  regarded  as  overruling  those  cases.  In  the  present 
case  the  husband  broke  his  residence  when  he  went  to  America,  and 
thus  acquired  no  status  of  irremovability  that  could  be  transmitted  to 
the  pauper.  Moveover,  the  break  of  his  residence  had  the  effect  of 
breaking  that  of  the  pauper:  Reg,  v.  Manchester  Overseers  (1881) 
8  Q.  B.  D.  50;  51  L.  J.  M.  C.  6.  The  pauper  is,  therefore,  not  irre- 
movable from  Birmingham. 

[He  then  argued  that  the  pauper  and  her  children  were  removable  to 
the  pauper's  maiden  settlement.  As  in  the  result  it  became  unneces- 
sary for  the  Court  to  deal  with  this  branch  of  the  case,  it  has  been 
thought  unnecessary  to  report  the  argument  on  it.] 

R,  Cunningham  Glen  for  the  Tewkesbury  Union.  The  learned 
Recorder  was  quite  right.  He  has  held  as  a  fact  that  the  pauper's 
husband  had  not  deserted  her,  and  had  an  animus  revertendi.  If  the 
husband  had  returned  to  Birmingham  he  could  not  have  been  removed. 
Therefore,  if  her  removability  depends  upon  her  husband's  she  is  not 
removable.  If,  on  the  other  hand,  she  is  looked  upon  as  an  inde- 
pendent person  for  this  purpose,  then  she  has  fulfilled  the  conditions 
of  the  principal  enactment  in  section  i  of  the  Poor  Removal  Act,  1846, 
as  amended  by  the  Union  Chargeability  Act,  1865.  The  case  is  com- 
pletely governed  by  Reg.  v.  St,  George-in-the-East  Inhabitants  (1870) 
L.  R.  5  Q.  B.  364  ;  39  L.  J.  M.  C.  90.  Neither  that  case  nor  Reg,  v. 
Glossop  Inhabitants  (1848)  12  Q.  B.  117;  17  L.  J.  M.  C.  171,  is 
touched  by  the  decision  of  the  House  of  Lords  in  the  Medway  case. 
The  House  of  Lords  was  dealing  with  settlement,  while  those  cases  and 
the  present  are  concerned  with  a  status  of  irremovability,  which  is  a 
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different  thing  altogether.  The  recent  case  of  Wat  Ham  Union  v. 
Holbeach  Union,  1903,  2  K.  B.  627 ;  i  L.  G.  R.  889 ;  72  L.  J.  K.  B. 
801,  affirmed  in  the  Court  of  Appeal,  1904,  2  K.B.  121;  2LG.  R. 
^53  '  73  L.  J.  K.  B.  607,  is  to  some  extent  in  favour  of  the  respondents; 
for  there  it  was  held  that  even  for  the  purpose  of  acquiring  a  setdement 
the  residence  of  a  person  while  not  sui  juris  may  be  taken  into  account 
[He  was  stopped] 

Macmorran,  K,C,,  in  reply,  cited  West  Ham  Union  v.  St.  Matthew^ 
Bethnal  Green,  Overseers,  1894,  A.  C.  230;  63  L.  J.  M.  C  97; 
Reg,  V.  St,  Marykbone  Inhabitants  (1851)  16  Q.  B.  352  ;  20  L.  J.  M.C. 
61  ;  Reg,  V.  Kingston  Union  (1869)  21  L.  T.  488 ;  18  W.  R.  133;  and 
Reg,  V.  Manchester  Overseers  (1881)  8  Q.  B.  D.  50  j  51  L.  J.  M.  C.  6. 


Lord  Alverstone  CJ.  I  am  of  opinion  that  the  decision  of  the 
learned  Recorder  was  right,  and  substantially  for  the  reasons  given  by 
him.  Counsel  for  the  Birmingham  Guardians  in  his  able  argument 
endeavoured  to  show  that  the  principles  of  several  of  the  cases  cited  by 
him  are  inconsistent  with  Medway  Union  v.  Bedminster  Union  (1889) 
14  App.  Cas.  465  ;  59  L.  J.  M.  C.  29,  and  in  my  opinion  he  is  quile 
justified  in  saying  that  it  is  extremely  difficult  to  lay  down  any  rule 
which  is  consistent  with  all  the  cases. 

In  my  opinion  we  are  not  compelled  to  hold  that  the  period  during 
which  a  wife  is  with  her  husband  can  never  be  considered  in  determining 
the  question   whether  she    has  acquired    a  settlement  or  status  of 
irremovability  in  her  own  right.     I  do  not  think  any  case  has  gone  so 
far  as  to  decide  that  that  period  can  under  no  circumstances  be  con- 
sidered.    Lopes  L.J.  in  Medway  Union  v.  Bedminster  Union  (1888)  21 
Q.  B.  D.  278;  57  L.  J.  M.  C.   129,  did  not  so  decide.     The  Lord 
Justice  was  pointing  out  that  the  wife  in  that  case  ought  to  be  held  to 
have  acquired  a  derivative  settlement  through  her  husband,  and  on  that 
account,  and  it  may  be  only  on  that  account,  could    not  acquire  a 
settlement  in  her  own  right.     The  acquisition  of  a  subsisting  derivative 
settlement  was  the  important  point  in  that  judgment.     To  a  certain 
extent  the  decision  in  this  Court  in  West  Ham  Union  v.  Holbeach  Union, 
1903,  2  K.  B.  627;  I  L.  G.  R.  889;  72  L.  J.  K.  B.  801,  which  has 
lately  been  affirmed  by  the  Court  of  Appeal  (1904,   2   K.  B.  121;  3 
L.  G.  R.  000  ;  73  L.  J.  K.  B.  607)  gives  an  indication  that  the  principle 
ascribed  to  Lopes  L.J.  in  Medway   Union  v.  Bedminster  Union  cannot 
be  applied  with  that  strictness  of  application  which  Mr.  Pritchett  clahns 
for  it.     If  it  be  true  that  the  period  during  which  a  woman  is  married 
has  no  value  whatever  except  for  the  purpose  of  conferring  upon  her  a 
derivative  settlement  through  her  husband,  it  seems  to  me  it  might  with 
equal  force  have  been  contended   that  the  time  during  which  an 
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illegitimate  child  is  under  the  age  of  sixteen  years  and  has  a  derivative    _  ^^0^ 
settlement  through  its  mother,  can  have  no  effect  in  conferring  upon  the  Tewkesbury 
child  in  its  own  right  a  settlement  by  residence.     But  that  argument  Union  v. 
did  not  prevail  in  IVes/  Ham  Union  v.  Holbeach  Union.  GoardiS^^ 

The  short  point  upon  which  I  decide  this  case  is  that  as  the  learned 
Recorder  has  rightly  said,  the  principle  laid  down  by  Blackburn  J.  in 
Reg.  V.  St.  Georgein-the-East  Inhabitants  (1870)  L.  R.  5  Q.  B.  364  ; 
39  L.  J.  M.  C.  90,  governs  this  case.  That  case  has  not  been  even 
indirectly — it  certainly  has  not  been  directly — overruled  in  the  House 
of  Lords  in  Medway  Union  v.  Bedminster  Union,  It  is  not  referred  to 
in  any  of  the  judgments  in  the  House  of  Lords,  and  I  can  see  nothing, 
so  far  as  material  to  the  present  discussion,  inconsistent  in  the  two 
cases.  The  question  before  Blackburn  J.  arose  upon  the  statute 
which  we  have  to  consider  affecting  the  removability  of  a  wife  left,  but 
not  deserted,  by  her  husband.  When  the  husband  has  left  the  wife 
under  circumstances  which  lead  to  the  finding  of  fact  that  they  indicate 
an  intention  of  returning,  and  that  the  departure  does  not  amount  to 
desertion,  and  the  husband  cannot  be  removed — I  purposely  use  this 
phrase  so  as  not  to  confine  myself  to  the  case  where  the  husband  has 
acquired  the  status  of  irremovability.  I  think  Blackburn  J.  points  out 
very  good  reasons  why  the  wife,  who  has  in  fact  resided  long  enough  to 
become  irremovable,  should  not  be  removed.  His  reasoning  appears 
to  me  conclusive,  and  I  adopt  it  and  apply  it  to  this  case.  Had  the 
husband  been  here  he  could  not  have  been  removed  either  before  or 
after  January,  1902.  Of  course  if  he  had  resided  in  the  parish  of 
Birmingham  for  twelve  months  the  judgment  of  Lopes  L.J.,  in  Medway 
Union  v.  Bedminster  Union^  would  have  applied  directly.  The  husband 
would  then  have  acquired  the  status  of  irremovability,  and  the  wife 
would  have  been  irremovable  by  virtue  of  his  irremovability.  That 
being  so,  we  ought  not,  without  very  clear  language,  to  hold  that  in  a 
case  so  similar,  where  the  husband  has  merely  gone  away  with  the  inten- 
tion of  returning,  and  where  upon  his  return  he  could  not  be  removed, 
the  wife  is  to  be  removed  to  her  maiden  settlement,  though  she  has  in 
fact  completed  the  twelve  months'  residence  in  the  parish  from  which 
her  husband  on  his  return  could  not  be  removed.  Then  as  to  the 
language  of  the  legislation,  I  think  the  wife  does  not  come  within  either 
the  original  proviso  to  section  i  of  the  Poor  Removal  Act,  1846,  or 
the  enactment  contained  in  section  i  of  the  Poor  Removal  Act,  1848, 
which  replaces  that  proviso.  If  the  effect  of  the  later  enactment  is  that 
mere  de  facto  irremovability  of  the  husband  precludes  removal  of  his 
wife,  this  case  is  clear  and  simple  ;  but  I  am  certainly  not  prepared  to 
say  that  that  is  the  effect  of  this  enactment.  I  fully  share  the  difficulty 
which  Blackburn  J.  felt  in  construing  it.     It  is  only  necessary  to  decide 
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_  that  this  pauper  comes  within  the  language  of  the  principal  enactment 
of  section  i  of  the  Poor  Removal  Act,  1846,  as  amended  by  section  8 
of  the  Union  Chargeability  Act,  1865,  and  not  within  the  terms  of 
section  i  of  the  Poor  Removal  Act,  1848.  She  is  a  person  who  has 
resided  for  one  year  in  the  parish  of  Birmingham.  That  being  so,  she 
cannot  be  removed,  unless  it  is  necessary  to  hold  that  the  time  during 
which  she  was  living  with  her  husband  cannot  be  considered.  There 
are  no  words  in  the  enactment  which  make  it  necessary  to  adopt  that 
view,  and  the  contention  of  those  who  wish  to  remove  her  fails  on  the 
principle  laid  down  by  Blackburn  J.  in  Reg.  v.  St.  George-in-tkeEast 
Inhabitants  (1870)  L.  R.  5  Q.  B.  364 ;  39  L.  J.  M.  C.  90,  that  where 
the  wife  has  in  fact  resided  sufficiently  long  to  acquire  the  status  of 
irremovability,  and  the  husband,  who  has  not  deserted  his  wife,  cannot 
be  removed,  whether  from  having  acquired  the  status  of  irremovability 
or  from  there  being  no  circumstances  to  render  him  removable — the 
result  for  the  present  purpose  is  the  same — the  wife  cannot  be  removed. 
For  these  reasons  I  think  the  learned  Recorder  was  right,  and  this 
appeal  must  be  dismissed. 

Wills  J.  I  have  come  to  the  same  conclusion.  It  was 
admitted  by  counsel  for  the  Birmingham  Guardians  in  his  able 
argument  that  unless  Reg.  v.  St.  George-in-the-East  Inhabitants  (1870) 
L.  R.  5  Q.  B.  364  :  39  L.  J.  M.  C.  90,  is  overruled  it  governs  this  case. 
It  is  said  to  be  overruled  by  Medway  Union  v.  Bedminster  Union  (1889) 
14  App.  Cas.  465  ;  59  L.  J.  M.  C.  29,  because  the  reasoning  in  the 
former  case  was  founded  partly  on  Reg.  v.  Glossop  Inhabitants  (1848) 
12  Q.  B.  117  ;  17  L.  J.  M.  C.  171,  and  to  a  certain  extent  followed  the 
same  lines,  and  the  train  of  reasoning  by  which  the  decision  in  Reg.  v. 
Glossop  Inhabitants  was  arrived  at,  though  not  the  decision  itself,  had  been 
overruled  by  the  House  of  Lords.  If  I  thought  that  Reg.  v.  St.  George- 
in-the-East  Inhabitants  had  been  overruled  by  the  House  of  Lords,  of 
course  I  should  consider  it  no  longer  an  authority ;  but  the  decision 
in  the  House  of  Lords  does  not  go  that  length.  The  House  of  Lords 
disagreed  with  the  view  of  the  majority  of  the  Court  of  Appeal,  and 
adopted  that  of  Lopes  L.J.,  which,  as  explained  by  Lord  Watson,  was 
that  where  a  wife  has  a  derivative  settlement  from  her  husband,  she  has 
no  capacity  to  acquire  by  residence  another  settlement  in  the  same 
parish.  That  has  no  bearing  upon  the  present  case,  which  is  not  a  case 
where  the  wife  has  a  subsisting  derivative  settlement  through  her 
husband,  and  therefore  the  view  entertained  by  the  House  of  Lords 
with  regard  to  Reg.  v.  Glossop  Inhabitants  does  not  touch  the  facts  of 
this  case.  Under  those  circumstances  we  are  driven  to  look  at  the  very 
words  of  the  Poor  Removal  Act,   1846,  as  amended  by  the  Unicm 

Chargeability  Act,   1865  :    those  words  are  that  no  person  shall  be 
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removed,  nor  shall  any  warrant  be  granted  for  the  removal  of  any        ^999h 

person,  from  any  parish  in  which  such  person  shall  have  resided  for  one  Tewkasbvry 
year  next  before  the  application  for  the  warrant.  It  is  true  that  in  one  ^^.  ^' 
sense  there  is  a  difference  between  a  wife's  residence  before  and  her  GuardiLa. 
residence  after  her  husband  goes  away.  After  he  goes  away  he  himself 
has  broken  his  residence,  and  if  he  goes  away  before  having  resided  for 
twelve  months  she  cannot  tack  the  two  periods  together  for  the  purpose 
of  claiming  to  be  removable  because  of  any  status  of  irremovability 
acquired  by  her  husband,  for  the  simple  reason  that,  having  broken 
the  residence  within  twelve  months,  he  never  acquired  that  status. 
But  there  is  no  decision,  and  I  see  no  reason  for  making  a  decision,  to 
prevent  a  wife  from  tacking  the  residence  during  which,  by  reason  of 
her  husband  having  no  settlement,  she  has  acquired  no  settlement, 
to  her  residence  after  her  husband  goes  away.  That  is  not  like 
the  case  of  a  wife  who  becomes  a  widow,  and  who,  according  to 
the  decision  in  Midway  Union  v.  Bedminster  Union^  cannot  for  the 
purpose  of  acquiring  a  settlement  by  residence  add  the  period 
during  which  she  had  a  derivative  settlement  as  wife  to  the  period  of 
residence  as  a  widow.  The  two  cases  are  not  analogous,  and  there 
being  no  decision  which  binds  us  to  hold  that  the  pauper  in  this  case 
has  not  resided  for  the  period  of  twelve  months,  it  is  better  to  follow 
the  language  of  the  Act,  and  to  hold  that  she  has  resided  for  the  neces- 
sary period.  The  late  decision  in  West  Ham  Union  v.  Holbeach 
Union,  1903,  2  K.  B.  627;  i  L.  G.  R.  889;  72  L.  J.  K.  B.  801 
(aflfirmed,  1904,  2  K.  B.  121  ;  2  L.  G.  R.  853;  73  L.  J.  K.  B.  607) 
is  not  without  its  bearing  upon  this  matter,  for  it  decides  that  to 
complete  the  residence  necessary  to  confer  a  status  of  irremovability 
a  period  of  residence  during  which  a  child  had  a  derivative  settlement 
through  its  mother  might  be  taken  into  account ;  from  which  it  would 
seem  to  follow  that  the  necessary  period  might  be  made  up  of  two 
portions,  the  residence  being  under  a  different  capacity  during  each 
portion.  And,  as  there  is  no  express  enactment  or  decision  which 
militates  against  this  view,  I  think  the  residence  may  be  considered  as 
complete  for  the  purpose  of  conferring  the  privilege  of  irremovability 
within  the  terms  of  the  Act.  I  prefer  to  base  my  judgment  upon  this 
ground,  because  I  feel  that  there  may  be  a  difference  between  the 
irremovability  of  a  person  who  cannot  be  removed  merely  because  there 
is  no  place  to  which  he  can  legally  be  removed  to,  and  that  of  a  person 
who  cannot  be  removed  because  he  has  acquired  the  status  of -irremova- 
bility by  reason  of  residence  in  one  place  notwithstanding  that  there  is 
another  place  to  which  otherwise  he  could  be  removed. 

KxNNKDY  J.     I  am  of  the  same  opinion  upon  the  facts,  which  are 
important,  and  are  found  thus : — The  pauper  is  the  wife  of  a  man  who 
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has  no  settlement  of  his  own  ;   the  man  has  left  her,  not  deserting  her, 
but  with  the  intention  of  returning,  and  therefore  he  is  in  one  sense  to 
be  treated  as  still  residing  where  he  was  before  his  departure,  in  the 
parish  of  Birmingham ;    the  pauper  with  her  children  had,  before  she 
became  chargeable,   resided   in   that   parish   for  the  statutory  period 
which  would  confer  upon  her  the  status  of  irremovability  if  she  could 
be  treated  as  an  independent  personality.     Under  these  circumstances, 
is  she,  with  her  children,  on  becoming  chargeable,  to  be  taken  away 
to   her  maiden   settlement  at   Tewkesbury,  which  is  the  settlement 
of  her  father,  and  which   she  acquired   through  him,  or  is  she  to 
be  treated   as  chargeable  to  the  parish  of  Birmingham.     Now  there 
are  two  important    principles    in    this   complex   legislation:    not  to 
separate  wife  from  husband ;  and  not  to  separate  children  from  parents. 
It  may  be  assumed  that  the  Legislature  has  not  consciously  enacted 
anything  in  violation  of   those    governing    principles  where  it   was 
possible  to  avoid  so  doing.     But  if  this  pauper  is  to  be  removed  to  the 
place  of  her  maiden  settlement,  there  is  at  least  a  grave  question  as  to 
whether  the  children  can  follow  her,  and  she  will  certainly  be  separated 
from  her  husband.     If  the  husband  had  a  settlement  there  would  be  no 
difficulty;   his  settlement  would  be  his  wife's  also.      But  where   the 
husband  has  no  settlement  what  happens  ?    That  question  is  answered 
by  Blackburn  J.  in  Reg.  v.  St.  George-in-the-East  Inhabitants  (1870) 
L.  R.  5  Q.  B.  364 ;  39  L.  J.  M.  C.  90.     There  is  no  flaw  to  be  found  in 
the  judgment  in  that  case.     Mr.  Pritchett,  in  his  able  argument  for  the 
Birmingham  Guardians,  admitted  that  unless  that  judgment  could  be 
treated  as  overruled  the  decision  of  the  learned  Recorder  in  this  case 
must  stand.     But  it  was  contended  that  the  judgment  of  Blackburn  J. 
in    Reg.  V.   St.   George-in-the-East    Inhabitants    must    be    treated    as 
overruled   by   several   cases,   and    finally  by  the   judgment    of    Lord 
Watson  and   the  ratio  decidendi  of  the  House  of  Lords  in  Afedway 
Union  v  Bedminster  Union  (1889)  14  App.  Cas.  465  ;   59  L.  J.  M.  C. 
29.     I  differ  entirely  from  that  view.     I  can  see  no  indication  that  the 
case  of  Reg.  v.  St.  George-in-the-East  Inhabitants  has  been  directly  or 
indirectly  overruled  in  any  of  the  cases,  including  that  in  the  House  of 
Lords.      On  the    contrary,  Lord  Watson's  affirmance  of  the  view  of 
Lopes  L.  J.  in  the  Court  of  Appeal  turns  upon  the  cardinal  fact,  absent 
in  this  case,  that  the  husband  had  a  settlement.     Where  that  is  so  the 
wife  follows  her  husband's  settlement ;  but  that  is  not  so  here. 

Then  has  the  Act  of  1876  modified  the  law  as  stated  by  Blackburn  J. 
on  the  conclusions  he  drew  therefrom?  That  is  not  seriously  sug- 
gested. So  far  as  the  case  of  wife  and  husband  is  concerned,  no  legis- 
lation has  affected  the  statement  of  the  law  upon  which  Blackburn  J, 
based  his  judgment,  the  only  position  which  is  reasonably  consistent  wirfi 
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the  great  object  of  keeping  the  family  together,  subject  to  this  qualifica-  ^^^^ 
tion,  expressly  stated  by  the  learned  judge  himself,  that  if  the  husband  Tewkesbary 
has  a  settlement  of  his  own  the  wife  must  follow  his  settlement.  Jf^  ^ 

Appeal  dismissed,      ewSun, 

Solicitors  for  the  appellants — Redfern  and  Hunt,  for  Redfem  and 
Son,  Birmingham. 

Soliatorsfor  the  respondents — Sims,  Gribble,  &  Co.,  for  Brookes  and 
Badham,  Tewkesbury. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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^"^^  "  BANNISTER  u.  SULLIVAN. 

Poop  Law— Malntenanoe  of  pelatlves— Running  away  and  leaving 
ohlldpen  ohaperoable— Fallupe  to  pemove  ohlldpen  from  work- 
house aftep  expipation  of  aentenee  fop  ppevlouB  offonoe- 
Va«panoy  Aet»  1824  (6  Geo.  IV.  o.  88),  s.  4w 

A  parent  who  has  been  convicted  ufider  section  ^  of  the  Vagrancy 
Act^  1824,  (?/  running  away  and  leaving  his  children,  whereiy  they 
became  chargecUfle,  and  who  has  in  consequence  undergone  a  sentena 
of  imprisonment,  may  be  again  convicted  under  the  section  of  running 
away  and  leaving  such  children  chargeable,  if  on  the  expiration  of  Ids 
sentence  he  fails  to  remove  them  from  the  workhouse  and  absconds. 

Case  stated  by  a  metropolitan  police  magistrate  as  follows: — 

1.  On  the  15th,  22nd,  23rd,  and  28th  days  of  December,  1903,  the 
respondent  was  brought  before  me  under  a  warrant  for  his  airest 
granted  January  22,  1903,  to  answer  to  an  information  laid  under 
section  4  of  the  Vagrancy  Act,  1824  (5  Geo.  IV.  c.  83),  and  section  19 
of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40 
Vict.  c.  61),  by  the  appellant,  the  general  relieving  officer  to  the 
guardians  of  the  poor  of  the  parish  of  Paddington,  alleging  that  the 
respondent  did  on  December  15,  1902,  unlawfully  run  away  leaving 
his  three  children  whom  he  is  legally  bound  to  maintain,  whereby 
they  have  become  and  are  now  actually  chargeable  to  the  parish  of 
Paddington,  contrary  to  the  statutes  in  that  case  made  and  provided. 

2.  Upon  the  hearing  of  the  said  information  the  following  facts  were 
proved  on  behalf  of  the  appellant,  viz.,  (a)  In  1899  the  reqwndent 
ran  away  from  his  three  children,  whom  he  was  legally  bound  to 
maintain,  and  his  children  thereby  became  chargeable  to  the  paiish 
of  Paddington.  and  they  have  since  been  maintained  by  the  Pad- 
dington Board  oi  Guardians  at  the  expense  of  about  ;£25o  to  the 
common  fimd  of  the  parish,  (b)  On  November  13,  1900,  the  respon- 
dent was  convicted  for  running  away  and  leaving  his  children  on 
November  7,  1899,  whereby  they  became  chargeable  as  aforesaid,  and 
was  sent  to  prison  for  one  month.  When  the  respondent  came  out  of 
prison  he  went  to  the  appellant's  office  and  was  told  by  the  appellant 
that  he  must  take  steps  to  take  his  children  out  of  the  Paddington 
Workhouse.  This,  however,  the  respondent  failed  to  do,  and  the 
children  remained  in  the  workhouse.  In  January,  1903,  a  warrant 
was  granted  for  the  apprehension  of  the  respondent  for  running  away 
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and  leaving  his  children  chargeable  on  December  15,  1902,  two  years        ^^^^ 
from  the  date  of  his  release  from  prison.  Bannister  v. 

There  was  evidence  that  during  this  interval  of  time  the  guardians  Snlliyaa. 
had  published  an  offer  of  a  reward  of  20s.  for  the  respondent's  dis- 
covery, and  search  had  been  made  for  the  respondent  by  the  police 
and  by  the  guardians,  but  beyond  the  fact  that  the  search  was  un- 
successful there  was  nothing  to  show  that  the  respondent  was  wilfully 
hiding. 

3.  The  appellant  contended  that  by  leaving  his  children  in  the 
workhouse  after  he  came  out  of  prison  the  respondent  had  run  away 
and  left  his  children,  whereby  they  became  chargeable  to  the  parish 
of  Paddington,  contrary  to  section  4  of  the  Vagrancy  Act,  1824,  and 
that  he  had  therefore  committed  a  fresh  offence  and  was  liable  to 
conviction  therefor  under  that  section  and  section  19  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876.  And  it  was  further 
contended,  if  there  were  no  fresh  offence  in  law,  the  respondent  was 
guilty  of  a  continuing  ofiFence  day  by  day,  until  such  time  as  he  removed 
the  chargeability. 

4.  I  ordered  the  respondent  to  be  discharged,  inasmuch  as  I  was 
of  opinion  that  as  his  said  children  had  been  continuously  chargeable 
since  November  7,  1899,  they  had  not  become  chargeable  to  the 
parish  of  Paddington  by  reason  of  the  respondent's  not  removing 
them  from  the  workhouse  after  he  came  out  of  prison ;  and  that  the 
respondent  had  committed  no  fresh  ofiFence;  and  having  been  con- 
victed and  punished  for  having  run  away  and  left  his  children  whereby 
they  became  chargeable  to  the  parish  on  November  7,  1899,  he  could 
not  under  the  circumstances  hereinbefore  stated  be  convicted  for 
continuing  the  said  ofiFence  on  December  15,  1902. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether  or 
not  the  magistrate  ought  to  have  convicted  the  respondent  on  the  facts 
above  stated. 

Section  4  of  the  Vagrancy  Act,  1824  (5  Geo.  IV.  c.  83),  provides 

that:— 

.  .  .  Every  person  running  away  and  leaving  his  wife,  or  his  or  her  child  or  children, 
chargeable,  or  whereby  she  or  they  or  any  of  them  shall  become  chargeable  to  any 
parish,  township,  or  place  ....  shall  be  deemed  a  rogue  and  vagabond,  within  the 
true  intent  and  meaning  of  this  Act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  offender  (being  thereof  convicted  before  him  by  the  confession  of  such 
offender,  or  by  the  evidence  on  oath  of  one  or  more  credible  witness  or  witnesses)  to 
the  bouse  of  correction,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  calendar  months  .... 

Section  19  of  the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.,  c.  61),  provides  that: — 
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^^^^'  Proceedings  may  be  taken  against  any  person  who  runs  away  and  leaves  his  wife  or 

BaJinister  v.        ^^  °'  ^^^  ^^^^  chargeable,  or  whereby  she  or  they  or  any  of  them  shall  become 
Sullivan.  chargeable  to  any  union  or  parish  at  any  time  within  two  years  after  the  commision 

of  the  offence,  and  a  summons  or  warrant  in  respect  thereof  may  be  issued  upon  the 
information  of  any  relieving  officer  of  the  guardians  stating  that  relief  has  been  applied 
lor  on  behalf  of  the  wife  or  child,  and  that  he  is  informed  and  believes  that  the 
husband  or  parent,  as  the  case  may  be,  has  left  the  wife  or  child  and  gone  away,  any 
law  or  statute  to  the  contrary  notwithstanding  .... 

DanckweriSy  K,C.  (R,  Cunningham  Glen  with  him),  for  the  appd- 
lant  The  learned  magistrate  has  held  that  because  the  children 
were  in  the  workhouse  at  the  time  when  the  respondent  disappeared, 
he  caimot  be  convicted.  In  this  it  is  submitted  he  was  wrong. 
Section  4  of  the  Vagrancy  Act,  1824,  makes  it  an  offence  for  a  man 
to  run  away  leaving  his  children  chargeable  or  to  run  away  in  con- 
sequence of  which  they  become  chargeable.  The  nature  of  the  offence 
is  explained  by  Erie  C.J.  in  Cambridge  Union  v.  Parr  (1861) 
10  C.  B.  (n.s.)  99 ;  30  L.  J.  M.  C.  241,  where  he  says:  "  Section  4  was 
I  think,  directed  against  persons  running  away  in  the  sense  of  abscond- 
ing or  concealing  themselves,  or  absenting  themselves  to  a  long  dis- 
tance and  leaving  their  wives  and  children  chargeable  to  the  parish. ' 
No  doubt  the  information  was  wrongly  drawn.  It  alleged  that  the 
respondent  ran  away  whereby  the  children  became  chargeable.  It 
should  have  alleged  that  he  ran  away  leaving  them  chargeable.  But 
this  defect  is  cured  by  section  i  of  the  Summary  Jurisdiction  Act, 
1848.  Section  19  of  the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  shows  clearly  that  it  is  just  as  much  an  offence  to  run 
away  leaving  children  chargeable  as  to  desert  them  so  that  they  become 
chargeable. 

There  was  no  appearance  for  the  respondent 

Lord  Alverstone  C.J.  In  my  opinion  this  case  must  be  sent  back 
to  the  magistrate  to  c(Mivict.  On  the  point  that  the  informaticHi  con- 
tained the  words  only  "run  away  leaving  his  three  children,  whom 
he  is  legally  bound  to  maintain,  whereby,"  in  all  probability  the  fonn 
ought  to  have  been  amended,  but  I  think,  as  the  statute  and  as  tbe 
evidence  which  was  given  establish  the  offence,  we  ought  not  to  give 
effect  to  the  objection  to  the  form  of  the  information,  nor  do  I  under- 
stand it  to  have  been  the  ground  of  the  magistrate's  decision.  The 
ground  of  the  magistrate's  decision  was  that  the  respondent  had  been 
previously  punished  for  running  away,  and  therefore  there  was  not 
another  offence.  With  great  deference  to  Mr.  Plowden's  valuable 
opinion,  I  think  he  was  not  right.  It  seems  to  me  that  after  the 
respondent  came  out  of  prison  his  duty  to  maintain  his  children 
revived,  if  I  may  use  that  expression ;  but  he  runs  away,  and  therefoie 
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it  is  a  substantive  offence.     When  he  came  out  of  prison  he  asked        ^^Q** 
what  he  would  have  to  do.     He  called  at  the  appellant's  office,  and  Bannister  v. 
he  was  told  that  he  must  take  steps  to  take  the  children  out  of  the  Snlliyan. 
workhouse,  but  he  runs  away  again.     The  fact  that  they  were  in  the 
workhouse  at  the  time  is  no  reason  that  he  should  not  be  puiushed, 
and  there  is  in  effect  a  substantive  offence.     The  case  is  the  same  as 
Cambridge  Union  v.  Parr  (1861)  10  C.  B.  (n.s.)  99;  30  L.  J.  M.  C. 
241.    Any  other  result  would  be  rather  serious,  because  if  a  man  ran 
away  once  and  was  punished,  he  would  get  rid  of  any  responsibility 
for  supporting  his  children  by  simply  absconding.     I  think  the  case 
must  go  back  to  the  magistrate  with  a  direction  to  convict. 

Wills  J.  I  am  of  the  same  opinion.  I  think  the  conviction  ought 
to  be  for  running  away  and  leaving  his  children  chargeable  to  the 
parish. 

Kennedy  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  there 
was  evidence  that  the  respondent  was,  within  the  decision  of  Cambridge 
Union  v.  Parr  (1861)  10  C.  B.  (n.s.)  99;  30  L.  J.  M.  C.  241,  leaving 
his  children  chargeable,  and  the  offence  was  not  properly  charged  in 
the  information.  That  might  have  been  a  matter  for  adjournment 
if  there  had  been  any  question  of  surprise  or  the  like.  But  it  is  not 
the  point  raised  for  our  decision.  The  point  raised  is  whether  or 
not  there  should  be  a  conviction,  seeing  that  the  respondent  had  been 
convicted  before,  and  that  the  children  remained  in  the  workhouse, 
and  there  was  no  fresh  state  of  facts.  I  think  there  was  enough  to 
justify  a  conviction. 

Appeal  allowed.     Case  remitted  to  the  magistrate 
to  convict. 

Solicitors  for  the  appellant — Collins  and  Cook. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

The  facts  in  the  above  case  suggest  that  there  was  a  very  serious  difficulty  in 
the  way  of  the  conviction  of  the  respondent,  which  was  not  referred  to  in  argu- 
ment, and  with  which  the  Court  did  not  deaL       * 

The  respondent  came  out  of  prison  apparently  in  December,  1900,  and  it  may 
be  gathered  that  he  disappeared,  after  having  been  told  to  take  his  children  out 
of  the  workhouse,  shortly  afterwards. 

When  he  thus  disappeared  he,  no  doubt,  committed  the  offence  of  running 
away  and  leaving  his  children  chargeable ;  indeed,  it  seems  that  this  was  the 
point,  and  the  only  point,  that  the  Court  really  intended  to  decide. 

The  respondent  was,  however,  not  charged  with  having  committed  an  offence 
in  or  about  December,  1900,  when  he  actually  ran  away,  but  with  committing  an 
offence  on  December  15,  1902,  some  two  years  afterwards,  when  he  had  done 
nothing  further  at  all  beyond  remaining  away  and  leaving  his  children 
chargeable. 

There  is  certainly  great  difficulty,  on  the  words  of  the  section,  in  supposing 
that  the  offence  of  running  away  and  leaving  children  chargeable  continues  after 
the  offender  has  run  away  so  long  as  the  children  remam  chargeable  and  the 
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19(H.  offender  cannot  be  foand  ;   and  the  language  of  the  judgments  in  CamMtli' 

r — : Unicft  V.  Parr  (1861)  10  C.  B.  n.s.  99  ;  30  L.  J.  M.  C.  241  ;  7  Jur.  (n.s.)  1303; 

gwmMteP  V.  4  L,  T.  323  ;  9  W.  R.  636 ;  25  J.  P.  518,  and  /^eeve  v.  YM/es  (1862)  I  H.  &  C 

Snliiyan.  ^3^  .   ^j  l,  j.  m.  C.  241 ;   8  Jur.  n.s.  751  ;    10  W.  R-  779,  seems  inconsistent 

with  the  view  that  such  conduct  does  constitute  a  continuing  offence. 

On  the  other  hand,  it  would  seem,  though  the  date  is  not  specifically  stated  in 
the  tase,  as  if  the  information  must  have  been  laid  more  than  two  years  after  the 
respondent  actually  ran  away,  and  therefore  have  been  out  of  time  as  regards 
the  offence  then  committed  by  reason  of  the  limitation  in  section  19  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act,  1876. 
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KING'S    BENCH    DIVISION.  ^^^ 

GOLDSTEIN  i/.  HOLLINGSWORTH  AND  OTHERS.  ^^^  '°'  "• 

Laadlopd  and  tenant— Tenant's  oovenant  to  pay  pates,  dEC.— Imposi- 
tions and  outflTolncrs  —  Undepfin>ound  bakehouse  —  Bxpenses  of 
stpuctupal  alterations  pequlped  by  local  authority  before 
gvantlnff  eeptifloate— Faotopy  and  IVopkshop  Act,  1901  (1  Bdw. 
VII.  0.  22)  s.  lOU  (2,  SX 

The  expenses  of  structural  alterations  in  an  underground  bakehouse 
necessary  before  the  certificate  of  the  suitability  of  the  premises  for 
use  as  a  bakehouse  required  by  section  10 1  of  the  Factory  and 
Workshop  Act,  1901,  can  be  obtained,  come  within  a  tenant's 
covenant  to  pay  impositions  and  outgoings  in  respect  of  the 
premises. 

Where  the  occupying  tenant  of  an  underground  bakehouse  holds 
under  a  lease  containing  such  a  covenant  it  is  t?urefore  useless  for  a 
court  of  summary  jurisdiction  to  make  an  order  under  section  loi  (8) 
of  the  Act  that  any  part  of  the  expenses  shall  be  defrayed  by  the 
owner ;  for  if  the  owner  did,  under  such  an  order,  defray  such 
expenses  he  could  recover  from  the  tenant  under  the  covenant.  But 
semble  that  the  court  of  summary  jurisdiction  would  have  power 
under  the  subsection,  at  the  request  of  the  tenant,  to  determine 
the  lease. 

Monk   V,  Arnold,    1902,   i   K.   B.   761;   71   L.  J.  K.  B.  441, 
commented  on. 

Cask  stated  by  a  metropolitan  police  magistrate  upon  a  complaint 
preferred  by  the  appellant,  the  lessee  and  occupier  of  No.  14,  Chicksand 
Street,  Mile  End,  let  by  the  respondents  to  the  appellant  as  a  bakehouse, 
that  the  certificate  required  by  the  Factory  and  Workshop  Act,  1901, 
s.  loi  (2)  could  not  be  obtained  unless  certain  structural  alterations 
were  made  as  required  by  the  Stepney  Borough  Council,  and  that  the 
expenses  of  such  alterations,  estimated  at  ;^  148  13s.  ought  to  be  borne 
by  the  respondents  as  owners  of  the  premises. 

Upon  the  hearing  the  learned  magistrate  dismissed  the  complaint. 

The  following  facts  were  either  admitted  or  proved  : — 

I.  The  premises,  No.  14,  Chicksand  Street,  were  originally  let  on  lease 
m  1892  to  one  Reuben  Morris,  and  were  assigned  to  the  appellant  in 
1893,  and  were  used  by  the  appellant  as  a  bakehouse  until  March  17, 
1903,  when  a  new  lease  of  the  premises  for  the 'term  of  21  years  was 
granted  by  the  respondents  to  the  appellant  at  the  rental  of  j£s^  P^ 
annum,  since  which  date  the  premises  have  continued  to  be  used  as  a 
bakehouse. 
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^^^^^  2.  It  was  proved  that  unless  certain  structural  alterations  were  made 

GoMstomz'.  at  a  cost  estimated  at  ;^i48  13s.  the  certificate  required  by  section 
^^d^SS^  loi  (2)  of  the  Factory  and  Workshop  Act,  1901,  could  not  be 
obtained. 

3.  It  was  contended  for  the  respondents  that  the  covenantin  the  leaseof 
March  17,  1903,  which  is  to  be  taken  as  forming  part  of  this  case,  that 
"the  lessee  will  during  the  said  term  pay  all  existing  and  future  rates 
duties  assessments  impositions  and  outgoings  of  every  description  for 
the  time  being  payable  either  by  landlord  or  tenant  in  respect  of  the 
said  premises  respectively  (except  landlord's  property  tax)"  was  a 
contract  on  the  part  of  the  appellant  to  pay  the  expenses  mentioned  in 
subsection  (8)  of  section  101,  in  that  the  words  "impositions  and 
outgoings  "  in  the  above-mentioned  covenant  covered  such  expenses. 
On  the  other  hand  it  was  contended  for  the  appellant  that  the  covenant 
in  question  only  applied  to  such  sums  of  money  coming  under  die 
category  of  "  taxes  rates  &c."  as  the  landlord  or  tenant  were  bound  by 
law  to  pay  in  respect  of  the  premises,  and  that  the  expenses  referred  to 
in  the  said  subsection  were  a  voluntary  payment,  and  made  merely  for 
the  purpose  of  enabling  the  appellant  to  carry  on  his  business  as  a 
baker. 

The  magistrate  upheld  the  respondents*  contention  and  dismissed 
the  complaint. 

The  question  of  law  arising  on  the  above  statement  for  the  opinion 
of  the  Court  was  whether  the  expenses  mentioned  in  subsection  (8) 
were  covered  by  the  words  "  impositions  and  outgoings  "  in  the  before- 
mentioned  covenant. 

Section  loi  of  the  Factory  and  Workshop  Act,  1901(1  Edw.VII.c22), 
provides  as  follows  : — 

(i)  An  underground  bakehouse  shall  not  be  used  as  a  bakehouse  unless  it  was  so 
used  at  the  passing  of  this  Act. 

(2)  Subject  to  the  foregoing  provision,  after  the  first  day  of  January  one  thoiisuui 
nine  hundred  and  four  an  underground  bakehouse  shall  not  be  used  unless  certified  by 
the  district  council  to  be  suitable  for  that  purpose. 


(8)  Where  any  place  has  been  let  as  a  bakehouse,  and  the  certificate  required  bf 
this  section  cannot  be  obtained  unless  structural  alterations  are  made,  and  the  occnpia 
alleges  that  the  whole  or  part  of  the  expenses  of  the  alterations  ought  to  be  borne  bf 
the  owner,  he  may  by  complaint  apply  to  a  court  of  summary  jurisdiction,  and  tba^ 
court  may  make  such  order  concerning  the  expenses  or  their  apportionment  as  appan 
to  the  court  to  be  just  and  equitable,  under  the  circumstances  of  the  case,  regard  being 
had  to  the  terms  of  any  contract  between  the  parties,  or  in  the  alternative  the  cooit 
may,  at  the  request  of  die  occupier,  determine  the  lease. 

In  the  county  of  London  the  certificate  referred  to  in  subsection  (2) 
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of  section  loi  must  be  obtained  from  the  metropolitan  borough  council :        i»04, 
see  section  153  (4).  Goldstein  v,  "" 

Hollinnwortb 

Hrminger  for  the  appellant.  These  expenses  are  not  a  compulsory  ^  *"" 
payment  for  which  either  landlord  or  tenant  would  be  liable,  and  the 
covenant  in  this  lease  only  applies  to  such  payments  as  either  the 
landlord  or  tenant  is  liable  to  be  called  upon  to  pay.  The  expenses 
are  not  an  imposition  or  outgoing  within  the  decision  of  Foulger  v. 
Ardingy  1902,  i  K.  B.  700;  71  L.  J.  K.  B.  499.  Assuming  the 
appellant  be  liable  to  make  these  structural  alterations  he  can  call  upon 
the  respondents,  the  owners,  but  they  are  not  liable  until  the  magistrate 
has  made  his  order ;  and  here  the  magistrate  has  made  no  order.  In 
all  the  earlier  cases  the  local  authority  compelled  payment  by  either 
landlord  or  tenant  The  covenant  in  this  lease  was  never  intended  to 
carry  such  an  expense  as  this.  This  is  a  very  different  case  from  either 
StackdaU  v.  Ascherberg^  1904,  i  K.  B.  447  ;  2  L.  G.  R.  529;  73  L.  J. 
K.  B.  206,  or  In  re  Warriner,  Bray  show  v.  Ninnis^  1903,  2  Ch.  367  ; 
I  L.  G.  E-  765;  72  L.  J.  Ch,  701.  The  Stepney  Borough  Council 
cannot  order  this  work  to  be  done;  they  can  only  withhold  the 
certificate,  so  that  as  neither  landlord  nor  tenant  can  be  compelled  to 
do  this  work,  the  expenses  are  not  a  compulsory  payment  in  respect  of 
demised  premises.  They  are  not  covered  by  the  contract  because  if 
the  payment  be  made  at  all,  it  is  as  a  voluntary  payment  not  coming 
within  the  covenant. 

This  expenditure  falls  within  the  principle  of  the  decision  in  Harris 
V.  Hickman^  1904,  i  K.  B.  13  ;  2  L.  G.  R.  i  ;  73  I*.  J.  K.  B.  31,  which 
applied  the  principle  laid  down  by  Valpy  v.  St  Leonards  Wharf  Co. 
(1902)  I  L.  G.  R.  305.  It  is  a  voluntary  payment  not  covered  by  the 
covenant,  and  is  outside  the  covenant ;  but  the  magistrate  holds  that 
the  covenant  ousts  his  jurisdiction.  His  jurisdiction  is  not,  however, 
ousted  at  all:  Monk  v.  Arnold^  1902,  i  K  B.  761  ;  71  L.  J.  K.  B. 
441.  He  has  jurisdiction  to  apportion  the  expenses  between  lessor 
and  lessee  in  such  manner  as  appears  to  him  just  and  reasonable, 
notwithstanding  that  the  lease  contains  a  general  covenant  to  pay 
outgoings.  It  is  submitted  that  the  case  must  be  sent  back  to 
the  magistrate  to  exercise  his  jurisdiction  in  making  a  reasonable 
apportionment. 

G,  Mellor  and  C  H,  Perrott  for  the  respondents.  The  Act  gives 
the  magistrate  a  wide  discretion  which  he  has  exercised  in  the 
respondents'  favour.  He  considered  that  there  was  a  contract  on  the 
part  of  the  appellant  to  pay  the  expenses  mentioned  in  section  loi  (8), 
and  that  the  words  "impositions  and  outgoings"  in  the  covenant 
covered  such   expenses.      The  sole  question  for  the  decision  of  the 
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^90^        Court  is  whether  these  expenses  are  impositions  or  outgoings.     If  the 

Goldstein  v.        covenant  bears  the  construction  the  magistrate  has  placed  on  it,  then 

^^H^ft^''^^^**     he  has  decided  the  case  on  its  merits.     Moreover,  where  the  magistrate 

finds  such  a  covenant  as  this  in  a  lease  he  must  uphold  it.     Monk  v. 

Arnold  does  not  apply,  because  the  Legislature  has  in  section  loi  of 

the  Act  given  no  general  equitable  jurisdiction  to  the  magistrate;  and 

if  in  the  present  case  he  did  in  that  view  decline  jurisdiction  he  was 

right  to  dismiss  the  complaint. 

Firminger  in  reply. 

Lord  Alverstone  C.J.     The  only  doubt  I  have  had  in  this  case  is 
whether  we  are  in    a  position  to  deal  with  the  question   finally,  or 
whether  we  should  send  it  back  to  the  magistrate.     This  doubt  arises 
in  my  mind  not  upon  the  statement  of  the  facts  in  the  case,  but  upon 
the  language  used  by  the  magistrate  in  stating  the  question  for  our 
decision.     However,  I  have  come  to  the  conclusion  that  there  is  no 
substantial  reason  for  our  sending  it  back  to  him,  and  that  we  must 
take  it  that  the  only  question  the  magistrate  has  left  for  us  to  decide  is 
whether  the  expenses  mentioned  in  subsection  (8)  of  section  loi  of  the 
Factory    and    Workshop   Act,   1901,  are  an  imposition   or  outgoing 
within   the   meaning   of  the  covenant.      Now,  in   1903,  a  lease  was 
granted  of  this  property  for  2  r  years  from  March  1 7,  after  the  passing 
of  the  Factory  and  Workshop  Act,  1901,  and  after  the  decision  of  the 
Court  of  Appeal  in  Foulger  v.  Arding^  1902,  i  K.  B.  700;    71  L.J. 
K.  B.  499,  which  contained  the  following  covenant : — "  The  lessee  will 
during  the  said  term  pay  all  existing  and  future  rates  duties  assessments 
impositions  and  outgoings  of    every  description  from   time  to  time 
payable    either     by    landlord    or    tenant    in    respect    of    the    said 
premises  .  .  ,  ."     The    question   is   whether  the  expenses   of  these 
structural  alterations  come  within  the  terms  of  this  covenant.     In  my 
opinion  it  is  quite  useless  for  us  to  attempt  to  deal  with  the  various 
authorities  on  the  subject,  for,  as  the  Court  of  Appeal  itself  pointed  out 
in  Foulger  v.  Arding^  they  are  not  to  be  reconciled.     But  we  must 
apply  the  principles  laid  down  by  the  judgment  of  the  Court  of  Appeal 
in  Foulger  v.  Arding  as  the  basis  of  the  decision  of  the  question  now 
before  us.      We  must  give  the   words  their   natural   meaning.      Mr. 
Firminger  contends  that  this  was  not  an  imposition  or  outgoing  payable 
by  landlord  or  tenant,  because  the  payment  of  it  is  an  optional  or 
voluntary  act  on  the  part  of  either,  and  one  that  they  might  or  might 
not  make.     I  cannot,  however,  assent  to  this  contention,  for  I  do  not 
think  it  is  a  fair  construction  to  put  on  subsection  (8)  of  section  loi,  the 
words  of  which  are  **  where  any  place  has  been  let  as  a  bakehouse,  and 
the  certificate  required  by  this  section  cannot  be  obtained  unless  structural 
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alterations  are  made,  and  the  occupier  alleges  that  the  whole  or  part  of 

the  expenses  of  the  alterations  ought  to  be  borne  by  the  owner,  he  may  Goldstein  v. 

by  complaint  apply  to  a  court  of  summary  jurisdiction,  and  that  court  Hollmpworth 

may  make  such  order  concerning  the  expenses  or  their  apportionment 

as  appears  to  the  court  to  be  just  .  .  .  ." 

In  my  opinion,  if  the  court  of  summary  jurisdiction  had  in  the 
present  case,  upon  the  application  of  the  appellant,  made  an  order 
under  the  subsection  that  the  respondents  were  to  bear  a  pro- 
portion of  the  expenses  of  structural  alteration,  it  would  be  impossible 
to  say  that  such  expenses  would  not  be  impositions  or  outgoings 
payable  by  the  lessors.  I  have  no  doubt  that  these  expenses  are 
within  the  covenant. 

Mr.  Firminger  asks  us  to  send  the  case  back  to  the  magistrate 
because  he  has  not  exercised  the  jurisdiction  given  him  by  sub- 
section (8).  But  it  seems  to  me  that  the  magistrate  dealt  with  the  case 
in  the  way  Mr.  Mellor  suggests,  which  is,  that  the  magistrate  intended 
to  say  that  if  we  were  of  opinion  that  the  expenses  came  within  the 
covenant,  then  his  refusal  to  make  any  portion  of  that  expense  payable 
by  the  owner  was  to  stand  as  his  decision.  I  desire  to  say,  therefore, 
that  I  see  no  ground  for  sending  the  case  back.  This  is  a  lease  for  a 
term  of  21  years  made  by  agreement  of  both  parties  after  the  passing  of 
the  Factory  and  Workshop  Act,  1901,  and  I  cannot  think  that  it  was 
the  intention  of  the  Legislature,  nor  can  I  see  that  it  would  be  either 
just  or  equitable,  having  regard  to  the  length  of  the  term,  to  cast  upon 
the  respondents,  the  owners  of  the  premises,  this  imposition  in  the  face 
of  the  covenant  entered  into  by  their  tenant,  the  appellant.  I  do  not 
say  that  in  the  case  of  a  short  term  and  of  a  very  heavy  outlay  the  Court 
might  not  have  jurisdiction  to  determine  the  lease,  but  no  question  of 
this  kind  arises  upon  the  present  state  of  facts.  In  Monk  v.  Arnold, 
1902,  I  K.  B.  761;  71  L.  J.  K.  B.  441,  our  decision  was  upon 
section  7  (2)  of  the  Factory  and  Workshop  Act,  1891,  but  in  that 
section  the  words  which  we  find  in  subsection  (8)  of  section  loi  of  the 
Act  of  1 90 1,  "  regard  being  had  to  the  terms  of  any  contract  between  the 
parties,"  were  absent.  The  presence  of  those  words,  in  my  opinion, 
strengthens  the  position  of  the  owner  of  premises.  I,  therefore,  come 
to  the  conclusion  that,  having  regard  to  the  length  of  the  term  and  to 
the  covenant  between  the  parties,  no  grounds  have  been  shown  to 
support  the  view  that  it  would  be  either  just  or  equitable  to  cast  any 
part  of  the  payment  of  these  expenses  of  structural  alterations  upon  the 
respondents.  Accordingly,  in  my  opinion,  the  appeal  must  be 
dismissed. 

Wills  J.  The  question  the  learned  magistrate  has  left  to  us  is 
whether  the  expense  of  structural   alterations  necessary  to  obtain  a 
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^^^^  certificate  under  section  loi  of  the  Factory  and  Workshop  Act,  1901,15 
Goldstein  v,  an  imposition  or  an  outgoing  within  the  covenant.  That  such  a  paymeni 
andhSSws!  ^^  ^^  outgoing  is,  in  my  opinion,  decided  by  Foulger  v.  Arding^  1902, 
I  K.  B.  700  ;  71  L.  J.  K.  B.  499.  Counsel  for  the  appellant  relied  on 
Monk  V.  Arnold^  1902,  i  K.  B.  761 ;  71  L.  J.  K.  B  441.  I  confess  I 
have  some  little  difficulty  in  understanding  the  judgment  of  Channell  J. 
in  that  case.  He  appears  to  have  said  that  there  could  be  no  imposition 
upon  the  landlord  under  section  7  of  the  Factory  and  Workshop  Act, 
1 89 1,  until  the  county  court  judge  had  so  decided,  and  to  have  con- 
sidered that  although  the  payment  of  the  expenses  of  works  required 
under  that  section  might  be  an  outgoing,  yet  it  might  not  be  an  out- 
going for  which  the  tenant  could  be  sued  under  a  covenant  framed  as 
the  covenant  is  in  the  case  before  us.  In  my  view  it  is  difficult  to 
understand  how  that  can  be  so. 

I  think  it  would  be  futile  to  send  the  present  case  back  to  the 
magistrate,  whether  or  not  he  is  to  be  taken  to  have  decided  the  ques- 
tion it  would  be  just  and  equitable  that  the  appellant,  the  tenant, 
should  bear  the  costs  of  the  structural  alterations — and  speaking  for 
myself  I  think  that  a  covenant  such  as  we  find  here  between  the  parties 
should  only  be  reviewed  under  very  exceptional  circumstances — because 
if  the  magistrate,  having  taken  all  the  circumstances  into  consideration, 
were  to  hold  that  it  would  be  unjust  and  inequitable  that  the  respon- 
dents should  pay  these  expenses,  then  cadif  quoutio^  if,  on  the  other 
hand,  he  ordered  the  respondents  to  bear  a  proportion  of  them,  the 
latter  upon  paying  such  proportion  would  at  once  be  in  a  position  to 
sue  the  appellant  for  the  amount  under  the  covenant. 

Kennedy  J.  I  am  of  the  same  opinion.  I  think  it  would  be  a 
useless  proceeding  to  send  the  case  back  to  the  magistrate.  I  quite 
agree  with  what  my  brother  Wills  has  said,  that  if  these  expenses  be 
an  outgoing  there  is  no  reason  why  they  should  not  fall  within  the 
covenant.  And  I  also  confess  that  I  also  am  unable  to  understand 
the  distinction  as  to  outgoings  drawn  by  Channell  J.  in  Monk  v,  Arnold. 
The  only  question  here  is  whether  the  appellant  has  bound  himself  in 
law  to  pay  this  particular  outgoing  or  not.  If  he  has  there  is  no  use  in 
sending  the  case  back  to  the  magistrate,  for  if  the  magistrate  were  to 
apportion  part  of  the  expense  as  payable  by  the  respondents,  the  land- 
.  lords,  it  would  immediately  fall  within  the  terms  of  the  covenant  as  an 
expense  payable,  as  between  the  tenant  and  the  landlord,  by  the  former. 
As  my  brother  Wills  has  pointed  out,  the  absurd  result  would  be  that 
directly  the  apportionment  took  place  the  respondents  would  have  a 
right  to  sue  the  appellant  to  recover  the  amount.  As  to  the  case,  the 
one  point  of  law  referred  to  us  is  whether  under  the  particular  written 
agreement  contained  in  this  covenant  the  appellant  has  undertaken  to 
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pay  the  cost  of  these  outgoings  as  a  charge  cast  on  the  respondents,  and  ^^^^ 
our  answer  to  that  question  is  in  favour  of  the  respondents.  Goldstein  v. 

Appeal  dismissed,      ^^^^ 

Soiidiars  /or  the  appellant— R.  A  Lovett  &  Co.  an       era. 

Solicitor /or  the  respondents — ^Arthur  Blott. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-^t-Law. 

Note. 
The  above  case  has  been  followed  in  Morris  v.  BecU,  of  which  a  report  will 
appear  in  due  coarse. 
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Ibifib  Court  of  3u6tice- 

190^  KING'S     BENCH      DIVISION. 

May  II,  12.  REX  u.  KENT  JUSTICES. 

Hl^rhv^ays—Dlveivlon—Ppooeedlnffs— Request  to  Justloes  to  view- 
Refusal  of  Justices  to  ceptuy— Ceptllloate  subsequently  eflven  hy 
other  Justloes— Resolution  of  Dlstplct  Council— Notices  aillzed  at 
ends  of  hlcrh way  —  Pertod  fop  which  they  must  penoMln  afllzed 
-Hl«rhway  Act,  1886  (6  &  6  IVUL  IV.  c  60),  ss.  84,  86. 

//  ts  essential  to  the  validity  of  a  certificate  of  justices  for  the 
diversion  of  a  highway^  under  section  Z^  of  the  Highway  Act,  1855, 
that  the  notice  of  the  proposed  diversion,  required  by  the  section  to  bt 
affixed  at  each  end  of  the  highway,  should  be  posted  up  at  a  date 
which  will  leave  a  clear  period  of  four  weeks  or  twenty-eight  full  days 
between  the  date  of  the  posting  up  of  the  notices  and  the  date  of  the 
issue  of  the  justices^  certificate. 

Where  a  district  council  have  by  resolution  under  section  84  directed 
their  surveyor  to  apply  to  two  justices  to  view  a  highway  proposed  to 
be  diverted,  and  the  justices  have  refused  to  certify  that  the  diversion 
will  render  the  highway  more  commodious  to  the  public,  the  resolution 
is  not  exhausted ;  and  a  second  pair  of  justices  to  whom  the  surveyor 
may  subsequently  apply  to  view  the  highway  have  jurisdiction  to  issue 
their  certificate  notwithstanding  the  fact  that  the  council  have  passed 
no  fresh  resolution  on  the  matter. 

Where  justices  certify  that  upon  such  a  view  they  find  the  diverted 
highway  will,  for  certain  reckons  then  apparent,  be  more  commodious, 
the  fact  that  they  go  on  to  state  additional  reasons  disclosed  by  inquiries 
from  third  persons  to  the  same  effect  will  not  invalidate  their  certifi- 
cate. 

It  is  not  necessary  that  the  fact  that  the  owner^s  consent  to  the 
making  of  the  substituted  highway  should  be  stated  on  the  certificate. 

Order  nisi,  at  the  instance  of  the  Tonbridge  Rural  District  Council, 
acting  under  section  26  of  the  Local  Government  Act,  1894,  and  of 
Charles  Eastwood,  a  person  injured  and  aggrieved  within  the  meaning 
of  section  88  of  the  Highway  Act,  1835,  calling  upon  two  justices  for 
Kent  to  show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove 
into  the  High  Court  a  certificate  under  their  hands,  dated  December  7, 
1903,  in  proceedings  for  the  diversion  of  a  highway,  and  an  order 
of  quarter  sessions  directing  the  enrolment  of  the  same. 

On  April  25,  1903,  Messrs.  Abrey  and  Izard,  the  owners  of  certain 
lands  known  as  the  Blue  Bam  building  estate  and  the  Meadow  Lawn 
building  estate,  gave  notice  to  the  Tonbridge  Urban  District  Council, 
pursuant  to  section  84  of  the  Highway  Act,  1835,  that  they  were 
desirous  that  a  public  highway  in  the  council's  district,  namely,  a 
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footpath  through  their  land  leading  from  Douglas  Road  into  Brook 
Street,  should  be  in  part  diverted  by  stopping  up  a  certain  length  Rex  v,  Kent 
thereof,  and  substituting  therefor  a  new  footpath  in  the  manner  stated  Justices. 
in  the  section. 

At  a  meeting  of  the  Tonbridge  Urban  District  Council,  held  on 
July  I,  1903,  it  was  resolved  that  the  proposal  and  desire  aforesaid 
then  submitted  to  the  meeting  be  agreed  to,  and  that  surveyors  of  the 
urban  district  council  be  directed  to  apply  to  two  justices  of  the  peace 
for  the  county  of  Kent,  acting  in  and  for  the  petty  sessional  division 
of  Tonbridge,  to  view  the  highway  so  proposed  to  be  stopped  up  and 
diverted. 

On  July  3,  1903,  the  surveyor  applied  to  C.  F.  Kemp  and  R. 
Wingate,  Esquires,  two  justices  of  the  peace,  to  view  the  highway. 
They  viewed  it  accordingly,  but  with  the  result  that  they  refused  to 
certify  that  the  proposed  substituted  way  was  more  commodious  to  the 
public. 

On  November  9,  1903,  without  any  fresh  application  by  Messrs. 
Abrey  and  Izard,  or  any  fresh  resolution  by  the  urban  district  council 
in  that  behalf,  the  surveyor  applied  to  A.  T.  Beeching  and  H.  R. 
Brown,  Esquires,  two  other  justices,  to  view  the  highway.  In  pursu- 
ance of  this  application  these  justices,  on  November  11,  1903,  together 
viewed  the  highway  intended  to  be  diverted,  and  the  line  of  the  pro- 
posed new  highway,  both  of  which  were  wholly  situated  in  the  parish  of 
Tonbridge  Urban.  Upon  this  view  it  appeared  to  the  justices  that 
the  highway  might  be  diverted  and  turned  in  the  maruier  proposed 
so  as  to  make  the  same  more  commodious  to  the  public,  and  on  the 
same  day  the  justices  accordingly  directed  the  urban  district  council 
and  their  surveyors  to  affix  a  notice  in  the  form  19  of  the  schedule  to 
the  Highway  Act,  1835,  at  the  place  and  by  the  side  of  each  end  of  the 
highway  from  whence  the  same  was  proposed  to  be  turned  and 
diverted,  and  also  at  each  end  of  the  new  highway  proposed  to  be 
ma^ie  in  lieu  thereof. 

On  November  14,  the  surveyor  affixed  copies  of  this  notice  at  the 
side  of  the  footpath  in  manner  directed.  The  notice  was  dated 
November  11,  and  stated  that  the  justices'  certificate  would  be  lodged 
with  the  clerk  of  the  peace  on  December  7. 

A  like  notice  was  by  like  direction  affixed  on  the  principal  door  of 
the  parish  church  and  of  another  church  on  four  successive  Sundays 
next  after  the  making  of  the  view ;  and  a  like  notice  by  like  direction 
was  inserted  in  the  Tonbridge  Free  Press,  3.  newspaper  published  on 
Saturdays  and  generally  circulated  in  the  county  of  Kent,  for  four 
successive  weeks  next  after  the  making  of  the  view.  The  notice 
appeared  in  the  Tonbridge  Free  Press  on  November  14,  21,  and  28, 
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^^Q^        and  December  5.     It  was  also  affixed  on  the  church  doors  on  Sundays 

lUxv.  Kent       November  15,  22,  and  29,  and  December  6. 

Justices.  On  Monday,  December  7,  the  justices  issued  their  certificate  which 

was  on  the  same  day  lodged  with  the  clerk  of  the  peace.  This  certifi- 
cate recited  that  the  justices  making  it  had  viewed  the  highway  pro- 
posed to  be  diverted  as  well  as  the  new  highway,  and  had  upon  that 
view  found  the  new  highway  to  be  more  commodious  to  the  public 
"  because  the  said  old  highway  is  a  mere  footpath  across  an  open  field 
which  is  very  wet  and  muddy  in  winter  and  very  inconvenient  .... 
whilst  the  proposed  new  highway  will  be  of  the  uniform  width  of  six 
feet,  and  will  be  formed  with  a  solid  bottom,  and  with  a  three-inch 
top  course  of  tar  paving.  It  is  understood  the  such  six-foot  footpath 
will  eventually  form  part  of  a  new  36-foot  roadway  to  be  ultimately 
lighted  and  taken  over  by  the  Urban  District  Council  of  Tonbridge." 
The  certificate  further  recited  that  Messrs.  Abrey  and  Izard  were  the 
owners  of  the  Blue  Bam  estate,  but  omitted  to  state  that  they  were 
the  owners  of  the  land  on  which  the  new  footpath  was  proposed  to 
be  made.  The  justices,  however,  at  the  time  they  made  their  certifi- 
cate, had  evidence  before  them  showing  that  the  site  of  the  new  foot- 
path was  part  and  parcel  of  the  Blue  Bam  estate.  The  certificate 
having  been  issued  as  already  stated  on  December  7,  the  Tonbridge 
Rural  District  Council  and  Charles  Eastwood,  respectively,  gave  notice 
on  December  23  to  the  Urban  District  Council  of  Tc«ibridge  of  their 
intention  to  appeal  to  quarter  sessions  upon  various  grounds  against 
the  proposed  diversion  of  the  highway. 

This  appeal  was  heard  by  the  court  of  quarter  sessions  on  Januaiy  7, 
1904,  and  dismissed,  and  the  court  made  an  order  for  the  certificate 
to  be  enrolled. 

The  appellants  thereupon  obtained  the  present  rule  nisi  for  certiorari 
to  bring  up  and  quash  the  justices'  certificate  and  its  enrolment  by 
the  court  of  quarter  sessions  upon  the  grounds  following : — 

(a)  That  both  were  void  as  made  without  jurisdiction. 

(b)  That  there  were  no  proper  proceedings  under  sections  84  and 
85  of  the  Highway  Act,  1835,  warranting  procedure  under  section  85. 

(c)  That  the  request  of  25th  April,  1903,  and  resolution  of  ist 
July,  1903,  having  been  acted  on,  and  the  justices,  viewing  pursuant 
thereto,  refusing  a  certificate  under  section  85,  further  proceedings 
on  the  same  request  and  resolution  were  incompetent 

(d)  That  the  justices  viewing  had  no  consent  in  writing  at  all  by 
owners  within  the  meaning  and  requirements  of  the  said  section  85 
before  them  when  viewing  and  before  ordering  notices  to  be 
affixed,  &c. 

(e)  That  no  consent  by  owners  in  accordance  with  section  118  of 
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the   said   Act    and    Schedule,  form    number    18,   was    in  existence,        ^^^^ 
nor  was  there  any  such  consent  before  the  justices*  viewing.  Rex  v.  Kent 

(/)  That  the  said  section  85  was  not  complied  with  as  regards  (i.)  ^Mtioes. 
notices  at  ends  of  roads,  (ii.)  notices  on  church  doors,  (iii.)  notices  in 
advertisements  in  newspaper. 

(^)  That  the  certificate  was  made  too  soon  after  the  view  by  the 
justices. 

(A)  That  the  reasons  for  the  new  path  being  more  commodious  were 
insufficient  and  bad,  and  [or]  illegal  wholly  or  partly. 

(?)  That  the  certificate  and  order  of  quarter  sessions  were;  or  one 
of  them  was,  bad  on  their  face  respectively. 

The  following  are  the  material  provisions  of  the  Highway  Act,  1835 
(5  &  6  Will.  IV.,  c.  50)  :— 

Section  84.  When  the  inhabitants  in  vestry  assembled  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted,  or  turned  ....  the  chairman  of  such 
meeting  shall  ....  direct  the  surveyor  to  apply  to  two  justices  to  view  the  same 
....  Provided  nevertheless,  that  if  any  other  party  shall  be  desirous  of  stopping 
up,  diverting,  or  turning  any  highway  as  aforesaid,  he  shall  by  notice  in  writing  require 
the  surveyor  to  give  notice  to  the  churchwardens  to  assemble  the  inhabitants  in  vestry, 
and  to  submit  to  them  the  wish  of  such  person  ;  and  if  such  inhabitants  shall  agree 
to  the  proposal,  the  said  surveyor  shall  apply  to  the  justices  as  last  aforesaid  for  the 
purposes  aforesaid  .... 

Section  85.  WTien  it  shall  appear  upon  such  view  of  such  two  justices  of  the  peace, 
made  at  the  request  of  the  said  surveyor  as  aforesaid,  that  any  public  highway  may  be 
diverted  and  turned  ....  so  as  to  make  the  same  nearer  or  more  commodious  to 
the  public,  and  the  owner  of  the  lands  or  grounds  through  which  such  new  highway 
so  proposed  to  be  made  [sic)  shall  consent  thereto  by  writing  under  his  hand  .... 
the  said  justices  shall  direct  the  surveyor  to  affix  a  notice  in  the  form  and  to  the 
effect  of  schedule  (No.  19)  to  this  Act  annexed  ....  at  the  place  and  by  the  side 
of  each  end  of  the  said  highway  from  whence  the  same  is  proposed  to  be  turned, 
diverted,  or  stopped  up  ...  .  and  also  to  insert  the  same  notice  in  one  newspaper 
published  or  generally  circulated  in  the  county  ....  for  four  successive  weeks  next 
after  the  said  justices  have  viewed  such  public  highway,  and  to  affix  a  like  notice  on 
the  door  of  the  church  ....  on  four  successive  Sundays  next  after  making  such 
view ;  and  the  said  several  notices  having  been  so  published  and  proof  thereof  given 
to  the  satisfaction  of  the  justices  ....  the  said  justices  shall  proceed  to  certify  under 
their  hands  the  fact  of  their  having  Naewed  the  said  highway  as  aforesaid,  and  that 
the  proposed  new  highway  is  nearer  or  more  commodious  to  the  public ;  .  .  .  . 

By  section  144  of  the  Public  Health  Act,  1875,  the  functions  both 
of  the  vestry  and  of  the  surveyor  under  the  Highway  Act,  1835,  are 
vested  in  the  urban  authority,  subject  to  a  proviso  that  "  all  minisr- 
terial  acts  required  by  any  Act  of  Parliament  to  be  done  by  or  to  the 
surveyor  of  highways  may  be  done  by  or  to  the  surveyor  of  the  urban 
authority,  or  by  or  to  such  other  person  as  they  may  appoint" 

Dickens,  K,C.,  R.  Cunningham  Glen,  and  H.  C.  Dickens  showed 
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^^Q^  cause.  The  objection  that  the  certificate  was  made  by  two  justices 
Rex  V.  Kent  ^^ter  two  other  justices  had  refused  a  certificate,  without  a  fresh 
Justices.  resolution    of    the    district   council    cannot   prevail.     The  certificate 

of  the  justices  is  in  no  sense  an  order,  it  is  a  mere  preliminaiy 
to  proceedings  to  be  subsequently  taken  at  quarter  sessions  where 
the  whole  question  as  to  the  propriety  or  otherwise  of  the  proposed 
diversion  or  stopping  up  of  the  highway  can  be  threshed  out  on  its 
merits.  Proceedings  imder  section  85  are  all  of  them  proceedings 
which  lead  up  to  an  order  to  be  made  in  quarter  sessions:  see  per 
Hannen  J.  in  Reg.  v.  Surrey  Justices  (1869)  L.  R.  5  Q.  B.  87,  at 
page  92 ;  39  L.  J.  M.  C.  145. 

Secondly,  the  Legislature  does  not  require  that  the  certificate  should 
recite  the  consent  of  the  owners  of  the  land  on  which  the  new  high- 
way is  to  be  made  to  its  being  so  made  on  their  land.  Section  85 
only  requires  the  owner's  consent  as  a  fact:  see  per  Lush  J.,  in 
Reg,  V.  Surrey  Justices  (1872)  26  L.  T.  22,  at  p.  24;  and  there  was 
sufficient  evidence  of  the  consent  of  the  owners  of  the  land  over  which 
the  diversion  was  to  be  made  because  it  was  the  property  of  Messis. 
Abrey  and  Izard,  at  whose  instance  the  proceedings  were  instituted. 

With  regard  to  the  publication  of  the  notices : — They  were  in  fact 
posted  on  the  doors  of  the  two  churches  for  four  consecutive  Sundays 
following  the  date  of  the  view,  and  were  published  in  four  consecuti\-e 
impressions  of  the  newspaper  following  the  same  date.  As  to  the 
affixing  copies  of  the  notice  at  the  ends  of  the  highway  section  85  is 
utterly  silent  as  to  the  period  that  they  should  be  affixed.  It  contains 
nothing  to  show  that  these  notices  are  to  remain  up  for  four  succes- 
sive weeks,  or  twent)--eight  days.  In  point  of  fact  they  were  aflSxed 
for  a  sufficient  length  of  time  to  give  the  public  notice  of  the  proposed 
diversion.  They  were  affixed  on  November  14,  and  so  remained  till 
December  7,  when  the  justices  gave  their  certificate. 

The  certificate  discloses  sufficient  reasons  for  the  finding  of  the 
justices  that  the  new  footpath  would  be  more  commodious  for  the 
public.  These  reasons  were  disclosed  by  the  view  upon  their  own 
personal  inspection  as  laid  down  in  Reg,  v.  Wallace  (1879)  4  Q.  B.  D. 
641 ;  the  fact  that  they  added  a  statement  that  an  understanding 
existed  that  the  footpath  would  in  the  near  future  be  enlarged  and 
incorporated  in  a  new  roadway  must  be  treated  as  surplusage.  It  is 
at  least  inunaterial.  In  Reg,  v.  Wallace  the  statement  in  the  certifi- 
cate was  that  the  reasons  of  the  justices  were  the  result  of  inquiries; 
but  here  their  reasons  were  founded  upon  personal  inspection. 

DanckwertSf  K,C,,  and  Tiohler  in  support.  There  was  no  jurisdic- 
tion in  these  justices  to  issue  their  certificate  at  all.  The  resolution 
of  July  I  St  af  the  urban  district  council  by  which  they  directed  their 
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surveyor  to  apply  to  two  justices  to  view  the  proposed  diversion  was        ^QQ^ 
exhausted  by  the  view  made  by   Messrs.  Kemp  and   Wingate  upon  Rex  y^  Kent 
the  surveyor's  application.     These  gentlemen  having  refused  their  cer-  Jnstioes. 
tificate,  the  only  course  open  to  those  who  desired  to  promote  the  diver- 
sion was  to  apply  afresh  to  the  urban  district  council,  and  obtain  a 
new  resolution  that  two  other  justices  should  be  requested  to  view  to 
give  a  certificate.     The  council  ought  to  have  had  an  opportunity  of 
reconsidering  the  question  of  their  consent;    and    this  is  the    more 
important  because  the  first  two  justices  who  viewed  saw  no  reason 
for  certifying  that  the  diverted  footpath  would  be  more  commodious 
for  the  public. 

As  to  the  evidence  of  the  landowner's  consent  to  the  diverted  high- 
way being  carried  over  their  property,  it  is  a  condition  precedent  to 
the  jurisdiction  of  the  justices  that  they  should  have  evidence  of  such 
consent  at  the  ver}'  time  when  they  direct  the  surveyor  to  affix  the 
notices  at  the  ends  of  the  highway,  i.c,  at  the  date  of  the  view,  and  not 
at  the  time  they  gave  their  certificate.  Further,  the  certificate  ought 
to  state  all  that  is  required  to  be  proved  before  the  justices :  see  per 
Blackburn  J.,  in  Reg.  v.  Harvey  (1874)  L.  R.  10  Q.  B.  46;  44 
L.  J.  M.  C.  I.  In  the  present  case  the  certificate  on  the  face  of  it 
contains  nothing  to  show  the  consent  of  the  landowners. 

The  notices  in  the  newspapers  were  not  published  long  enough 
before  the  issue  of  the  certificate.  The  four  successive  weeks  pre- 
scribed by  section  85  mean  four  whole  weeks,  or  twenty-eight  days. 
Accordingly  the  justices'  certificate  should  never  have  been  made, 
until  the  seventh  day  after  the  issue  of  the  last  newspaper.  Here 
the  justices  gave  their  certificate  on  December  7,  whilst  the  last  issue 
of  the  newspaper  containing  the  advertisement  of  the  notice  was  on 
December  5.  Clearly  if  the  notice  had  been  published  in  a  daily 
paper  nothing  less  than  four  whole  weeks  would  have  sufficed;  and 
this  must  be  the  same  in  the  case  of  a  weekly  paper.  Moreover,  the 
copies  of  the  notice  were  not  affixed  for  a  sufficient  length  of  time 
at  the  ends  of  the  highway.  They  were  affixed  for  twenty-three  days 
only  when  they  clearly  should  have  remained  posted  up  for  twenty- 
eight  days.  The  words  of  section  85  "  four  successive  weeks  "  apply 
equally  to  the  notices  at  the  ends  of  the  highway  as  they  do  to  the 
notices  published  in  the  newspaper. 

Lastly,  the  certificate  ought  to  have  stated  that  the  justices  had 
derived  the  reasons  for  their  finding  that  the  proposed  new  footpath 
would  be  more  commodious  for  the  public  solely  from  the  view  they 
had  had  of  it  It  was  not  competent  to  them  to  take  into  considera- 
tion an  understanding  which  could  not  be  enforced,  as  to  the  probable 
future  widening  of  the  footpath  by  its  incorporation  with  a  36-foot 
roadway  to  be  lighted  and  so  on.     Reg,  v.  Wallace, 
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^^^^  Lord  Alverstone  C.J.     I  reluctantly  come  to  the  conclusion  that 

R«z  V,  Kent       one  of  the  objections  to  the  certificate  of  the  justices  must  pre?aiL 
Jostices.  It  is  based  upon  the  groimd  that  the  requirements  of  the  85th  section 

of  the  Highway  Act,  1835,  have  not  been  complied  with  in  regard  to 
the  affixing  of  the  notices  at  the  end  of  the  road  or  footpath  to  be 
diverted.  The  certificate  itself  shows  upon  its  face  that  the  notice 
was  never  affixed  at  the  ends  of  the  road  for  the  space  of  28  dayt 
That  it  is  impossible  it  could  have  been  affixed  for  that  space  of  time 
clearly  appears  from  the  notice  itself,  which,  being  dated  November  11, 
stated  that  the  certificate  of  the  justices  having  viewed  the  place  would 
be  lodged  at  the  office  of  the  clerk  of  the  peace  on  the  following 
December  7.  As  a  matter  of  fact,  it  turned  out  that  the  notice  itself 
was  not  affixed  where  it  should  have  been  until  November  14,  so  that 
in  reality  only  a  period  of  23  days  elapsed  before  the  date  of  the 
justices'  certificate  of  view.  That  it  is  essential  to  the  validity  of  die 
certificate  that  all  the  formalities  required  by  the  statute  should  be 
strictly  observed  has  been  long  established.  The  question,  therefore, 
now  before  us  for  our  decision  is  whether  the  Highway  Act,  1835, 
requires  the  notice  affixed  at  the  ends  of  a  road  which  is  to  be  diyeited 
to  remain  so  affixed  for  the  full  period  of  twenty-eight  days.  We  find 
it  provided  by  section  85  of  the  statute  that  if  upon  the  view  the 
justices  are  satisfied  that  any  public  highway  may  be  diverted  so  u 
to  render  the  same  nearer  or  more  commodious  to  the  public  and  so 
on  "  the  said  justices  shall  direct  the  surveyor  to  affix  a  notice  in  ^ 
form  or  to  the  effect  of  Schedule  (No.  1 9)  ...  at  the  place  and  by 
the  side  of  each  end  of  the  said  highway  from  whence  the  same  is  pro- 
posed to  be .  . .  diverted  .  .  .  and  also  to  insert  the  same  notice  in  one 
newspaper  ...  for  four  successive  weeks  next  after  the  said  justices 
have  viewed  such  public  highway."  Now  it  is  clear  that  if  those 
words  "  four  successive  weeks  "  do  not  apply  equally  to  the  putting  up 
of  the  notice  at  the  ends  of  the  highway  as  they  apply  to  its  inseitioB 
in  the  newspapers,  there  is  no  period  limited  by  the  section  for  the 
keeping  up  the  notice  at  the  ends  of  the  road  at  all.  Then  the  section 
goes  on :  "  And  to  affix  a  like  notice  on  the  door  of  the  church  . . . 
on  four  successive  Sundays  next  after  making  such  view ;  and  the  said 
several  notices  having  been  so  published,"  the  justices  shall  proceed  to 
certify  and  so  on.  In  my  opinion  the  only  fair  inference  we  can  draw 
from  the  words  of  the  section  is  that  the  Legislatujre  intended  tiat 
these  different  opportunities  afforded  to  the  public  of  becoming  awaie 
of  and  informing  themselves  of  the  proposed  diversion  should  extend 
over  precisely  the  same  space  of  time,  that  is  to  say,  over  four  com- 
pleted weeks  or  twenty-eight  days. 

There  was  a  further  objection  taken  to  this  certificate,  which  was 
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that  because  two  other  justices  had  at  an  earlier  period  in  the  year  ^^^^ 
viewed  the  footpath  and  refused  their  certificate,  the  resolution  of  Rex  v,  Kent 
the  urban  district  council,  dated  July  i,  directing  their  surveyor  to  J^wticas. 
apply  to  two  justices  to  view  the  footpath  had  become  exhausted, 
and  that  therefore  a  fresh  resolution  of  the  council  ought  to  be 
obtained  before  an  application  to  a  second  pair  of  justices  could  be 
made,  which  would  be  tantamount  to  commencing  the  whole  of  the 
proceedings  over  again.  There  is  nothing,  however,  in  my  view  of 
the  statute  that  suggests  the  necessity  of  doing  anything  of  tiie  kind. 
That  proceedings  cannot  be  commenced  without  a  resolution  or  be 
continued  unless  a  certificate  be  obtained  is  no  doubt  the  case;  but 
in  my  view  these  proceedings  are  rather  to  be  regarded  as  a  pre- 
liminary matter,  since  the  real  merits  of  the  diversion  are  afterwards 
dealt  with  by  the  court  of  quarter  sessions.  I  am  accordingly  of 
opinion  that  the  resolution  of  July  i  was  sufficient  to  give  jurisdiction 
to  these  justices  to  issue  the  certificate  they  did. 

Nor,  again,  does  there  appear  to  me  to  be  any  substance  in  the 
objection  that  the  certificate  omitted  to  state  that  the  parties  pro- 
posing to  divert  the  footpath  were  the  owners  of  land  over  which  its 
diversion  was  to  be  made.  This  was  uimecessary,  and  if  authority 
on  the  point  be  desired,  I  consider  that  Reg,  v.  Surrey  Justices  (1872) 
26  L.  T.  22,  sufficiently  supports  the  view  that  it  is  the  owner's  consent 
as  a  fact  that  is  required  by  the  statute,  and  not  that  such  consent 
itself  should  necessarily  appear  on  the  certificate. 

Wills  J.  I  agree,  and  can  entertain  no  doubt  that  the  objection  to 
the  validity  of  this  certificate  of  justices  that  there  was  no  proper 
publication  of  the  notice  by  reason  of  its  not  having  been  affixed  at 
the  ends  of  the  footpath  for  a  sufficient  space  of  time  is  fatal,  and  is 
also  fatal  to  the  proceedings  at  quarter  sessions.  In  practice  it  has 
always  been  my  impression  that  the  four  weeks'  interval,  equalling  a 
period  of  twenty-eight  full  days,  has  invariably  been  applied,  not  merely 
to  the  advertisements  in  the  newspaper,  but  to  the  fixing  of  the  notice 
at  the  ends  of  the  highway  to  be  diverted.  The  practice  has  no  doubt 
arisen  upon  a  very  proper  view  as  to  the  true  construction  of  this 
section,  and  unless  that  view  had  been  adopted  there  would  be  no  time 
provided  during  which  the  notice  was  to  be  affixed;  and  it  is  most 
unlikely  that  the  Legislature  intended  to  prescribe  no  time  for  that 
purpose.  The  wording  of  section  85,  "to  affix  a  notice  .  .  . 
for  four  successive  weeks  next  after  the  said  justices  have  viewed," 
is  not  strictly  grammatical ;  it  should  rather  have  been  "  to  affix  and 
keep  affixed  " ;  but  such  an  objection  on  the  score  of  grammar  cannot 
be  weighed  against  the  improbability  of  the  Legislature  intentionally 
omitting  to  prescribe  a  time. 
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^^Q^  Mr.  Danckwerts  has  strenuously  contended  that  the  consent  of  the 

Rex  V.  K«nt       owners  of  the  land  over  which  the  footpath  was  to  be  diverted  ought 

Justices.  to  have  appeared  on  the  face  of  the  certificate;  but,  in  my  opinion, 

Reg,  V.  Surrey  Justices  (1872)  26  L.  T.  22,  is  a  sufficient  answer  to 

that  contention. 

A  further  point  made  by  Mr.  Danckwerts  was  that  the  certificate 
was  bad  because  it  did  not  clearly  state  that  the  reasons  upon  which 
the  justices  proceeded  in  arriving  at  their  finding  that  the  new  foot- 
path would  be  more  commodious  were  reasons  which  were  wholly 
disclosed  by  the  view  itself.  He  cited  Reg.  v.  Wallace  (1877) 
4  Q.  B.  D.  641,  as  a  decision  which  showed  that  if  the  reasons  for 
such  a  finding  by  the  justices  were  derived  from  third  parties,  it  would 
be  sufficient  to  invalidate  the  certificate ;  and  in  the  present  case  the 
allegation  was  that  the  result  of  inquiries  from  third  parties  led  to 
an  understanding  on  the  part  of  the  justices  that  the  new  footpath 
would  eventually  form  part  of  a  new  36-feet  road.  In  my  view,  how- 
ever, Reg.  V.  Wallace  is  no  authority  for  that  proposition.  I  do  not 
think  it  can  fairly  be  said  that  if  the  justices  certify  that,  upon  the 
view  they  have  had  of  the  locus  in  quo,  they  find  the  new  way  to  be 
more  commodious  for  certain  reasons,  the  fact  that  they  go  on  to  state 
certain  additional  reasons  for  their  finding  which  have  come  to  their 
knowledge  or  have  been  disclosed  to  them  by  inquiries  from  third 
parties  would  invalidate  their  certificate.  It  is  admitted  that  they 
may  make  inquiries,  and  that  being  so,  they  should  be  entitled  to  state 
the  fact  that  they  have  made  them.  Were  this  otherwise  their  cer- 
tificate which  told  the  whole  truth  would  be  bad,  whilst  if  it  told  only 
half  the  truth  it  would  not 

Kennedy  J.  I  entirely  agree,  although  with  reluctance,  that  we  are 
bound  to  make  this  rule  absolute.  In  my  opinion  the  objection  that 
the  time  during  which  these  notices  were  affixed  at  the  ends  of  the 
footpath  was  insufficient  is  a  sound  one.  Unless  we  place  the  meaning 
upon  the  words  of  section  85  which  has  been  given  them  by  my  Lord, 
it  is  difficult  to  give  them  any  satisfactory  meaning  at  all.  I  am 
certainly  of  opinion  that  the  notice  must,  in  the  first  instance,  be  put 
up  at  either  end  of  the  highway  at  a  date  which  allows  a  space  of 
twenty-eight  days  to  elapse  between  the  date  of  the  putting  it  up  and 
the  date  of  the  giving  of  their  certificate  by  the  justices.  I  am  not, 
however,  prepared  to  express  any  opinion  as  to  how  far  the  notice 
must  remain  affixed  during  that  space  of  time.  I  should  not  like  to 
be  driven  to  hold  that  where  the  notice  had  in  the  first  instance  been 
put  up  at  a  date  which  would  embrace  the  full  period  of  twentj-eight 
days,  the  fact  that  it  was  subsequently  torn  down  by  accident  or  design 
before  that  time  had  expired  would  invalidate  subsequent  proceedings. 
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Doubtless  in  such  a  case  it  would  be  necessary  to  consider  whether        ^^Q** 
the  fact  of  the  notice  being  so  torn  down  had  been  brought  to  the  Rax  v.  Kani 
notice  of  interested  parties,  but  that  point  does  not  arise  in  the  present  Jwticei. 
case. 

I  quite  agree  with  my  Lord  that  the  point  taken  by  the  applicants, 
that  the  certificate  was  bad  because  the  justices  who  made  it  were 
the  second  pair  of  justices  and  not  the  first  pair  who  had  viewed  the 
footpath,  is  not  a  good  one.  Had  the  Legislature  really  intended 
that  only  the  first  pair  of  justices  who  viewed  the  highway  should 
have  jurisdiction  to  make  a  certificate,  I  cannot  understand  why  no 
provision  should  have  been  made  for  the  case  of  the  death  or  illness 
of  one  of  them.  It  never  could  have  been  intended  that,  in  the  event 
of  one  of  the  two  justices  dying  before  signing  the  certificate,  the 
whole  of  the  proceedings  would  have  to  be  recommenced  and  started 
afresh.  In  my  opinion,  all  that  is  necessary  is  that  two  justices  should 
certify  to  the  court  of  quarter  sessions  that  a  prima  facie  case  for 
decision  exists^  Section  85  contains  nothing  to  show  that  they  must 
be  the  same  two  justices. 

Upon  the  third  point,  that  the  certificate  ought  to  be  held  bad  upon 
the  ground  that  it  fails  to  state  that  the  finding  of  the  new  footpath 
being  more  commodious  was  based  solely  upon  the  view  of  the  justices, 
I  quite  agree  that  this  objection  cannot  be  sustained.  That  the 
finding  as  to  the  new  way  being  more  commodious  was  based  upon 
the  view  must  no  doubt  be  stated,  and  has  been  stated  in  the  present 
case:  But  the  additional  statement  of  superfluous  matters  will  not, 
in  my  opinion,  turn  a  certificate  already  good  into  a  bad  one. 

As  regards  the  consent  of  the  owners  of  the  land  to  be  taken  to  its 
being  taken,  I  think  it  is  quite  sufficient  that  such  a  consent  should 
exist  in  fact  at  the  time  the  justices  give  their  direction  to  the  district 
surveyor  to  put  up  the  notice.  In  the  present  case  it  is  quite  clear  that 
the  owners  did  in  fact  consent  to  their  land  being  taken.  It  is  un- 
necessary that  proof  of  their  consent  should  appear  on  the  face  of  the 
certificate. 

^uie  absolute. 
Solicitors  for  the  applicants — Neve  and  Williams,  Tonbridge. 
Solicitors  for  the  Justices — Collyer-Bristowe  &  Co.,  for  Stone,  Simpson, 
and  Mason,  Tunbridge  Wells. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibifib  Court  of  Justice. 

^^^  KING'S    BENCH    DIVISION. 

^^^  '3.  Re  MANCHESTER  CARRIAGE  AND  TRAMWAYS  COMPANY.  UMITED, 
and  THE  SWINTON  AND  PENDLEBURY  URBAN  DISTRICT 
COUNCIL. 

Tpamwayeh-Piipohafle  of  undeptaklnfir  by  looal  authority— BuUdliiSB 
and  plant  used  fop  pupposes  of  undeptaklnflr— Bulldln^TB  outaldt 
district  of  local  authority— Tramways  Act,  1870  (88  de  84  VIek 
0.  78),  8.  48. 

Upon  the  true  construction  of  section  43  of  the  Tramways  Act^ 
1870,  a  local  authority  who  have  required  the  promoters  of  a 
tramway  to  sell  so  much  of  their  undertaking  as  is  within  the  local 
authority s  district,  upon  paying  the  value  of  the  tramway  and  aU 
lands  buildings  works  materials  and  plant  of  the  promoters  ^^suiiabU 
to  and  used  by  them  for  the  purpose  of  their  undertaking  within  stuh 
district"  may  be  compelled  to  purchase  a  tramway  depot  of  the 
promoters  situate  outside  the  local  authority's  district,  if  it  he  suitobk 
to  and  used  for  the  purposes  of  the  undertaking;  for  the  words 
"  within  such  district "  in  this  collocation  refer  to  the  undertaking,  and 
not  to  the  buildings,  &*c. 

Award  stated  in  the  form  of  a  special  case  pursuant  to  section  7  of 
the  Arbitration  Act,  1889,  by  the  late  Sir  Frederick  Bramwell,  Bait, 
upon  a  qujestion  as  to  whether  the  Swinton  and  Pendlebury  Urban 
District  Council  who  were  compulsorily  acquiring  the  Manchester 
Carriajge  and  Tramway  Company's  undertaking  within  their  district, 
were  bound  to  purchase  one  of  the  company's  dep6ts  which  lay 
geographically  outside  the  district. 

The  acquisition  of  the  tramway  undertaking  in  question  by  the 
district  council  was  effected  under  section  43  of  the  Tramways 
Act,  1870  (33  &  34  Vict.  c.  78),  which  provides  that  where  the 
promoters  of  a  tramway  are  not  the  local  authority,  the  local  authority 
may,  in  certain  events  **  by  notice  in  writing  require  such  promoters  to 
sell,  and  thereupon  such  promoters  shall  sell  to  them  their  undertaking, 
or  so  much  of  the  same  as  is  within  such  district,  upon  terms  of  paying 
the  then  value  ...  of  the  tramway,  and  all  lands,  buildings,  works, 
materials,  and  plant  of  the  promoters  suitable  to  and  used  by  them  for 
the  purposes  of  their  undertaking  within  such  district  ..." 

The  material  paragraphs  of  the  case,  after  reciting  certain  provisions 
of  the  Manchester  Suburban  Tramways  Act,  1879,  and  the  Manchester 
Carriage  and  Tramways  Company's  Order,  1897,  confirmed  by  the 
Tramways  Orders  Confirmation  (No.  i)  Act,  1897,  were  the  following:— 
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7.  The  tramways  company  are  the  owners  of  two  large  depdts  situate        ^^Q^ 
respectively  in   Ford   Lane  and  Church   Street,    Pendleton,   Salford,  Re  HaDcheeter 
some  distance  outside  the  boundary  of  the  Swinton  and  Pendlebury  2?|["*^  ""* 
District     These  dep6ts  were  originally  constructed  or  adapted  by  the  Oompan^ 
predecessors  in  title  of  the  tramways  company  in   1875  to  serve  as  LiDutodj  and 
dep6ts  for  a  large  omnibus,  cab,  and  fly  business  that  they  carried  on  p^^J^  ^ 
before  the  tramways  were  made.     They  were  modified  to  some  extent  Urkan  District 
in  anticipation  of  the  opening  of  the  tramways,  and  have  been  also  to  ^^^ 
some  extent  rearranged  or  added  to  since,  but  they  now  cover  the  same 

area,  and  are  substantially  the  same  dep6ts  as  they  were  in  1877. 

8.  Between  the  years  1877  and  1880  the  said  two  dep6ts  were  used 
by  the  predecessors  in  title  of  the  tramway  company  as  depdts  in  con- 
nection with  the  Salford  lines,  of  which  they  were  the  lessees,  though 
the  omnibus,  cab,  and  fly  business  was  still  carried  on  there.  Upon 
the  opening  of  the  Swinton  lines  in  1888  they  were  also  used  as  depdts 
in  connection  with  these  lines,  a  certain  proportion  of  the  cab  horses 
and  stock  being  removed  to  make  room  for  the  additional  horses  and 
cars  required  for  the  Swinton  lines.  The  said  dep6ts  were  the  only 
depdts  used  for  the  Swinton  and  Salford  lines. 

9.  All  the  cars  for  both  the  Swinton  and  Salford  lines  were  kept  at 
the  Church  Street  depdt,  there  being  no  tram  lines  thereto  or  therein. 
As  regards  the  Church  Street  depdt,  the  means  of  access  for  cars  from 
the  Swinton  lines  is  by  running  over  the  Salford  lines  and  then  over  a 
small  spur  of  line  laid  down  by  the  tramways  company.  The  cars  so 
kept  at  the  Church  Street  depdt  were  38  in  number,  of  which  14  were 
exclusively  used  for  the  through  route  over  Swinion  lines  to  Manchester 
and  back,  four  were  exclusively  used  on  the  Eccles  branch,  and  20  were 
used  on  the  rest  of  the  Salford  lines. 

12.  Since  the  date  of  the  opening  of  the  Swinton  lines  those  lines 
have  been  worked  as  a  part  of  a  common  undertaking  with  the  Salford 
lines.  The  tramcars  have  been  run  through  and  with  through  fares 
from  Swinton  to  Manchester  and  back  over  the  Salford  lines,  and 
obviously,  as  a  matter  of  ordinarily  prudent  management,  the  Swinton 
and  Salford  lines  would  always  continue  to  be  worked  together  as  part 
of  one  system. 

13.  On  January  22,  1901,  the  Swinton  and  Pendlebury  Urban 
District  Council  duly  gave  notice  to  the  tramways  company  that  they 
were  required  to  sell  to  the  council  under  the  conditions  and  in  the 
manner  provided  by  section  43  of  the  Tramways  Act,  1870,  so  much  of 
the  tramways  works  and  undertaking  of  the  tramways  company  as  are 
within  the  urban  district  of  Swinton  and  Pendlebury. 

15.  On  April  26,  1901,  the  tramways  company  agreed  to  sell  and  the 
corporation  of  Salford  agreed  to  purchase  the  whole  of  the  tramcars 
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^^^^        and   horses   belonging  to  the  company  theretofore    us^  upon  the 

Re  Manchester    Salford  and  Swinton  lines,  such  agreement  being  subject  and  without 

j^mage  and      prejudice  to  the  rights  and  claims  of  any  local  authority  under  section  43 

Company,  ^^  ^^  Tramways  Act,  1870.     The  price  of  the  same  was  by  further 

Limited,  and  the  agreement  in  writing,  dated  May  i,  1901,  fixed  at  ;^42,5oo,  and  the 

PendlebuiT         same  were  transferred  to  the  corporation  of  Salford  accordingly.     The 

Urban  District     company  by  the  said  agreement  of  April   26,  1901,  further  agreed  to 

cjouncu.  grant   to   the   corporation   as  from   May  2,   1901,  a  lease  of  certain 

premises,  including  the  Church  Street  and  Ford  Lane  depdts,  and  such 

agreement  was  carried  into  effect  by  an  indenture  dated  October  9, 

1902,  and  made  between  the  tramways  company  of  the  one  part  and 

the  corporation  of  Salford  of  the  other  part,   whereby  the  company 

demised  unto  the  corporation  the  said  two  dep6ts  (less  certain  excepted 

portions)  for  the  term  of  two  years  from  April  28,  1901,  subject  to  a 

proviso  that  the  said  lease  was  subject  and  without  prejudice  to  the 

rights  and  claims  of  any  authority  under  section  43  of  the  Tramways 

Act,  1870,  or  any  statutory  modification  or  re-enactment  thereof. 

16.  On  the  same  April  26,  1901,  an  agreement  in  writing  was  entered 
into  between  the  tramways  company  and  the  district  council  of  Swinton 
and  Pendlebury,  whereby  it  was  agreed  as  follows,  that  is  to  say : — 

"  I.  The  council  shall  take  possession  of  the  tramways  so  con- 
structed as  aforesaid  in  pursuance  of  the  Manchester  Suburban 
Tramways  Act,  1879,  and  the  Manchester  Carriage  and  Tramways 
Company  Order,  1897,  respectively,  on  the  28th  day  of  April  instant 
"  2.  The  council,  in  addition  to  the  value  to  be  paid  by  them 
for  such  tramways  iw  pursuance  of  section  43  of  the  Tramways 
Act,  1870,  and  contemporaneously  with  the  payment  of  such 
value,  shall  pay  to  the  company  interest  at  the  rate  of  jQ/^  los.  per 
cent,  per  annum,  calculated  from  the  28th  day  of  April  instant  lo 
the  date  of  payment,  upon  a  sum  which  the  referee,  to  be 
appointed  by  the  Board  of  Trade,  shall  determine  as  the  value 
of  such  tramways,  possession  whereof  is  agreed  to  be  given  by 
clause  I  hereof. 

"  3.  The  council  shall  not  interfere  with  (except  for  the  purpose 
of  necessary  repairs)  or  reconstruct  any  of  the  said  tramways  before 
arbitration  under  the  said  section  43  of  the  Tramways  Act  shall 
have  taken  place. 

"  4.  Nothing  herein  contained  shall  be  deemed  to  prejudice  or 
affect  the  question  as  to  what  lands  buildings  works  materials  and 
plant  (if  any)  of  the  company  are  suitable  to  and  used  by  the 
company  for  the  purposes  of  their  undertaking  within  the  district 
of  the  council  within  the  meaning  of  the  said  section  43  of  the 
Tramways  Act,  1870." 
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17.  Since  April  27,  1901,  the  corporation  of  Salford  have  worked 


1904). 


both  the   Salford   and   Swinton   lines   as   a  common   undertaking  in  i^e  Manchester 
pursuance  of  an  agreement  made  by  them  in  that  behalf  with  the  Swinton  Carriage  and 
and    Pendlebury   District    Council,   dated    July    13,.  1899   (which   is  Compa^^^ 
scheduled  to  the  Salford  Corporation  Act,  1899),  whereby  it  was  agreed  Limited,  and  the 
that  forthwith  after  the  purchase  of  the  Swinton  lines  by  the  urban  pJ^X^^ 
district  council,  the  council  should  grant  the  corporation  a  lease  thereof  Urban  District 
for  the  term  of  21  years,  that  during  the  interval  between  the  time  when  Council 
the  council  should  have  obtained  possession  of  the  Swinton  lines  and 
the  date  of  the  said  lease  the  corporation  should  maintain  a  service  of 
tramcars  thereon,  and  that  the  lease  should  contain  a  covenant  by  the 
corporation  binding  them  during  the  term  of  the  lease  to  provide  and 
maintain  a  service  of  tramcars  on  the  tramway  not  less  frequent  or  less 
efficient  or  at  greater  fares  than  the  existing  service  of  the  tramways 
company, 

25.  At  the  hearing  of  the  reference  counsel  for  the  Swinton  and 
Pendlebury  Urban  District  Council  admitted  that  the  council  were 
bound  to  purchase  and  pay  for  the  actual  tramways  within  their 
district  authorised  by  the  Act  of  1879  and  the  Order  of  1897,  t>ut  they 
contended  that  under  section  43  of  the  Tramways  Act,  1870,  they  were 
not  compellable  to  purchase  either  the  Ford  Lane  or  the  Church  Street 
dep6ts,  on  the  ground  that  even  if  such  depdts,  or  either  of  them,  were 
suitable  to  and  used  by  the  tramways  company  for  the  purposes  of  the 
said  tramways,  they  were  both  of  them  situated  geographically  without 
the  district  of  the  council,  and  the  section  only  made  it  obligatory  upon 
the  local  authority  to  purchase  that  which  was  within  their  district. 
Counsel  for  the  tramways  company  contended  that  if  such  depots  were, 
in  fact,  suitable  to  and  used  with  their  undertaking  within  the  council's 
district,  the  council  were  under  the  section  compellable  to  purchase 
them,  although  the  depdts  themselves  were  outside  the  district.  I  was 
asked  by  counsel  for  the  council  to  state  my  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court  on  this  point. 

26.  Now  I,  the  said  referee,  having  taken  upon  myself  the  burthen 
•of  this  reference,  and  having  inspected  the  said  tramways  and  depots 
....  do  hereby  make  and  publish  my  award  in  writing  of  and  con- 
cerning the  matters  so  referred  to  me  as  aforesaid  in  the  manner  follow- 
ing, that  is  to  say : — 

I  award  and  find  as  a  fact  that  the  Ford  Lane  dep6t,  although  in  a 
limited  sense  used  with  the  undertaking  of  the  tramways  company 
•within  the  district  of  the  council,  is  not  suitable  to  such  undertaking ; 
and  I  further  award  and  find  as  a  fact  that  the  Church  Street  depdt  was 
used  with  and  is  suitable  to  the  said  undertaking. 

.27.  I  therefore  further  award  and  determine  that  the  value  (exclusive 
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^^^^  of  any  allowance  for  past  or  future  profits  of  the  undertaking,  or  any 
^e  ManehMter  compensation  for  compulsory  sale  or  other  consideration  whatsoever)  of 
^J™^*^^  the  tramways  constructed  within  the  urban  district  of  Swinton  and 
Company,  Pendlebury  under  the  authority  of  the  Manchester  Suburban  Tramways 

^^H^dtheAct,  1879,  and  the  Manchester  Carriage  and  Tramways  Company's 
Pendlebory  Order,  1897,  and  of  all  lands,  buildings,  works,  materials,  and  plant  of 
Urban  District  the  Manchester  Carriage  and  Tramways  Company  suitable  to  and  used 
by  them  for  the  purpose  of  the  undertaking  within  such  urban  district, 
authorised  by  the  said  Act  of  1879  and  Order  of  1897,  is  as  follows  :— 

(a)  The  value  of  the  tramway  lines,  including  an        j£ 
agreed  sum  of  ;£i, 250  24,689 

(i)  The  value  of  the  land  and  buildings  constituting 
the  Church  Street  dep6t  and  the  tramway 
lines  therein,  and  the  tramway  line  in  Church 
Street  leading  into  the  depdt  24,009 

(c)  The  value  of  the  fixtures  and  fittings  in  and  upon 
the  Church  Street  dep6t  (as  per  valuation  of 
Messrs.  More  and  Wallis)      308 

Or  a  total  of        ...  >^49iOo6 

Should  the  Court  be  of  opinion  that  the  said  council  are  not  com- 
pellable to  purchase  or  pay  for  the  Church  Street  depdt,  then  the  items 
(d)  ;^24,oo9,  and  (c)  jCsoS,  must  be  deducted  from  the  above  total, 
and  in  such  event  I  award  and  determine  the  value  aforesaid  to  be  the 
sum  of  ;^24,689. 

28.  And  I  further  award  and  direct  that  the  expenses  of  the 
reference  and  award  be  borne  and  paid  by  the  Swinton  and  Pendlebury 
Urban  District  Council. 

Mbu/foftj  JCCj  Eldridge,  and  E.  T,  Sanders  for  the  tramway 
company.  The  whole  point  is  as  to  the  true  construction  of  section  43 
of  the  Tramways  Act,  1870 — whether  the  fact  that  this  depot  is  situate  . 
geographically  outside  the  council's  district  prevents  the  arbitrator 
finding  that  it  is  suitable  to  and  used  by  the  promoters  for  the  purposes 
of  their  undertaking  within  the  district.  It  is  submitted  that  the 
Legislature  intended  the  local  authority  to  have  the  power  and  duty  to 
make  a  clean  sweep  of  the  tramways  and  all  that  fairly  went  therewith. 
It  was  not  contemplated  in  those  days  that  tramways  would  be  electrified, 
and  it  was  most  important  that  a  local  authority  should  take  a  tramway 
with  all  its  equipments  and  buildings  and  plant.  Since  they  were 
taking  away  the  tramways  from  the  company  without  compensation  for 
goodwill  it  was  a  matter  of  plain  and  simple  justice  that  all  that  the 
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company  had  accumulated  for  working  that  tramway  should  be  taken        iOO^ 

off  their  hands  at  the  same  time.     Section  43  carries  this  out  in  the  j^e  Manefajeeter 

simplest  way.     It  says  the  "promoters  shall  sell  to  them  their  under- Oju™^^ a^^l 

taking,  or  so  much  of  the  same  as  is  within  such  district."— If  the  whole  Compan^ 

be  within  the  district,  it  is  the  whole  undertaking  ;  if  a  part,  then  it  is  Limited,  and  the 

only  the  part  within  such  district — "  upon  terms  of  paying  the  then  p^iebli^ 

value  ...  of  the  tramway,  and  all  lands,  buildings,  works,  materials,  and  Urban  Distriet 

plant  of  the  promoters  suitable  to  and  used  by  them  for  the  purpose  of  ^^^' 

their  undertaking  within  such  district."     That  which  is  to  pass  is  the 

lands,  buildings,  works,  and  materials  of  the  promoters  suitable  to  and 

used  by  them  for  the  purposes  of  their  undertaking.     Both  in  substance 

and  in  form  the  section  carries  out  the  policy  of  the  Legislature.     The 

argument  on  the  other  side  is  that  the  words  "  within  such  district "  are 

to  be  separated  from  "  undertaking,"  which  would  exclude  the  case  of 

only  a  part  of  the  undertaking  being  within  the  district,  and  that  the 

words   "  within  the  district "   is  to  be   applied  to  "  lands,  buildings, 

works,"  &c.     Their  undertaking  within  such  district  is  that  which  is  in 

all  cases  to  pass.    If  it  be  the  total  undertaking,  then  the  total  undertaking 

passes.     If  it  be  a  part  of  the  undertaking  it  is  that  part  that  passes. 

The  question  of  fact  found  by  the  arbitrator  in  paragraph  26  that  the 

Church  Street  dep6t  was  used  with  and  is  suitable  to  the  undertaking 

is  relied  on,  for  by  the  expression  "  used  with  "  he  intended  to  follow 

the  words  of  the  section  "  used  by  them  for  the  purposes  of  their 

undertaking." 

Balfour  Broivne^  K.C.,  and  Rhodes  for  the  district  council.  The 
arbitrator  has  made  the  council  purchase  a  depot  which  is  not  only 
outside  their  district,  but  a  mile  and  a  half  away  from  it,  and  to  which 
they  have  absolutely  no  right  of  approach,  because  the  only  approach 
to  it  is  by  the  corporation  of  Salford's  line  over  which  the  council  have 
no  power  whatever.  It  is  quite  true  that  the  depdt  was  in  one  sense 
used  with  the  undertaking,  but  not  within  the  meaning  of  section  43, 
nor  are  the  council  compellable  to  purchase  it.  The  words  of 
that  section  contemplate  the  purchase  of  the  tramway  and  things 
within  the  district,  and  not  lands  situate  outside  it,  and  even  then  they 
only  compel  the  council  to  buy  lands,  buildings,  works,  and  so  on 
within  the  district,  that  are  suhable  to  and  used  for  the  purposes  of  the 
undertaking.  [Channell  J.  I  am  clearly  of  opinion  that  in  the  phrase 
"  suitable  to  and  used  by  them  for  the  purposes  of  their  undertaking 
within  such  district  "  the  words  "within  such  district"  apply  10  the  word 
'^  undertaking  "  and  not  to  the  words  "  lands,  buildings,  works,  materials, 
and  plant"  If  the  buildings,  works,  materials,  and  plant  are  outside 
the  district  but  nevertheless  are  in  fact  used  by  the  selling  company  for 
the  purposes  of  the  undertaking  within  the  district,  and  are  in  fact 
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^^^^  _  suitable  to  them,  then  according  to  section  43  the  purchasers  must  pay 


Gonncil. 


Re  Mftnotidster  the  value  of  these  things  as  part  of  the  price.  They  have  to  pay  as  the 
jgumage  and  price  of  what  they  get  the  value  of  those  things  outside  as  well  as  inside 
Oomiany,  the  district,  provided  they  are  both  suitable  to  and  used  in  fact  for  the 

Lifluted,  and  the  purposes  of  the  undertaking  within  the  district.]  This  depot  cannot 
Pendlebuiy  ^^  suitable  if  the  council  cannot  get  to  it.  [Channell  J.  It  is  a 
Urban  District  question  of  fact  whether  it  is  suitable.  Upon  the  construction  of 
section  43,  apart  from  the  facts,  assuming  it  to  be  suitable,  it  raust  be 
paid  for  notwithstanding  it  lies  outside  the  district.]  The  Church  Street 
dep6t  contained  other  conveniences  than  those  for  the  council's 
tramways,  and  was  therefore  not  suitable.  The  arbitrator  has  found 
that  the  depdt  was  "suitable  to  and  used  with,"  but  not  in  the  words 
of  the  section,  which  are  "  suitable  to  and  used  by  them  for  the  purposes 
of  their  undertaking."  In  North  Metropolitan  Tramways  Co.  v.  London 
County  Council  {i%i)i)  72  L.  T.  586,  it  was  held  that  in  section  43  of 
the  Tramways  Act,  rSyo,  which  must  be  read  into  all  the  subsequent 
special  Acts,  the  word  '*  undertaking"  was  limited  by  reference  to  the 
special  tramway  which  the  promoters  were  empowered  to  construct  by 
such  special  Act. 

Channell  J.  I  am  afraid  I  feel  bound  by  the  findings  of  this  special 
case.  I  think  if  Sir  Frederick  Bramwell  had  been  alive  I  should 
have  been  inclined  to  send  it  back  to  him.  I  think  there  is  a  sub- 
stantial difficulty  about  the  entirety  of  this  big  building  being  found 
to  be  suitable  to  and  used  for  the  purposes  of  the  part  of  the 
undertaking  that  was  purchased,  when  there  are  facts  set  out  in 
considerable  detail  which  show  that  it  was  only  partly  used  for 
purposes  of  this  part  of  the  undertaking,  and  a  much  greater  use  of 
it  was  made  for  the  purposes  of  the  other  part  of  the  undertaking.  The 
point  that  is  clearly  submitted  to  me  is  this,  whether  the  purchasing 
local  authority  are  bound  to  pay  for  a  building  which  is  outside  their 
district,  if  as  a  matter  of  fact  that  building  is  suitable  to  and  used  by 
the  vendors  for  the  purposes  of  their  undertaking.  I  think  it  is  quite 
clear  they  are  bound  to  buy  the  building.  There  might  be  a  doubt 
whether  they  were  bound  to  purchase  the  building,  but  if  they  are  bound 
— as  in  my  view  they  clearly  are,  upon  the  terms  of  the  section—  to  pay 
for  it  I  think  it  raust  be  deemed  to  be  part  of  the  undertaking  within 
the  district  for  the  purpose  of  the  purchase.  But  the  other  point  I  am 
really  quite  clear  about.  The  reason  why  "  within  such  district "  must 
refer  to  the  undertaking,  is  not  merely  because  of  the  position  of 
the  words  in  the  sentence,  but  because  with  reference  to  the 
"  plant "  of  the  promoters,  some  of  which  will  consist  of  movable 
things    such    as    cars,    the    words   "suitable  to  ....  the  purposes 
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of    the   undertaking    within    the   district"    cannot    mean    the  plant        ^^Q*' 
within  the  district,  suitable  to  the  purposes  of  the  undertaking,  but  /^e  ManohMttf. 
roust  mean   plant  suitable  for    the    undertaking  within   the   district,  S"^  ^ 
and  if  in  connection  with'  plant  the  words  "  within  the  district "  refer  to  Oompan^ 
the  undertaking,  they  must  refer  to  the  undertaking  in  reference  to  the  Limited,  and  the 
buildings  also.     Upon  that  point,  therefore,  which  the  arbitrator  has  pj^ebu^ 
clearly  referred  to  me,  I  have  a  strong  opinion  in  favour  of  the  view  Url»n  District 
which  I  understand  he  himself  took,  and  I  must  decide  it  in  favour  of  ^^"'^ 
the  tramway  company. 

Then  comes  the  question  of  how  to  deal  with  the  other  matter 
Any  findings  of  fact  that  the  arbitrator  has  made  are  binding  upon  me. 
Even  if  he  wished  to  refer  them  to  me  under  the  Arbitration  Act  he 
could  not  do  so.  He  has  only  power  to  state  cases  upon  questions  of 
law.  Consequently,  even  if  he  wished  to  do  it,  I  do  not  see  that  he 
could  refer  it  to  me.  The  only  way  in  which  it  can  be  done,  and  some- 
times is  done,  is  this.  Sometimes  the  Court  assumes  a  jurisdiction 
which  must  be  very  near  the  border  line  by  dealing  as  a  question  of  law 
with  the  question  of  whether  there  is  any  evidence  upon  which  the 
arbitrator  could  find  as  he  has  found.  The  only  way,  as  it  seems  to 
me,  in  which  I  can  deal  with  this  point  as  a  question  of  law  is  by  con- 
sidering whether  there  is  any  evidence  upon  which  the  arbitrator  could 
find  that  the  building  in  question  was  suitable  to  the  undertaking.  And 
I  do  not  think  I  can  say  there  is  no  evidence.  Upon  the  evidence 
that  he  has  stated,  I  frankly  say  I  do  not  see  how  the  arbitrator  arrived 
at  the  conclusion  he  did  about  the  entirety.  I  think  he  must  have  had 
some  reasons  which  I  do  not  fully  appreciate.  That  is  why,  if  it  were 
possible,  I  should  like  to  clear  it  up ;  but  as  it  is,  it  does  seem  to  me 
that  the  only  possible  doubt  as  to  whether  he  has  or  has  not  found  this 
as  a  question  of  fact  arises  from  the  use  of  the  word  *'  with  "  in  the 
26th  paragraph.  There  he  says :  "  I  find  as  a  fact  that  the  depdt  was 
used  with  and  is  suitable  to  the  said  undertaking."  "  With  "  is  a  shorter 
term  than  "  for  the  purposes  of,"  and  the  arbitrator  has  varied  the  words 
in  another  respect.  He  has  varied  the  order  in  which  they  come.  In 
the  Act  of  Parliament  the  words  are :  **  Suitable  to  and  used  .... 
for  the  purposes  of."  Then  in  varying  the  order  the  arbitrator  has 
perhaps  not  unnaturally  substituted  the  word  "  with  "  for  the  words 
"for  the  purposes  of."  Otherwise  the  expression  would  have  been 
awkward.  If  I  could  think  that  he  meant  to  avoid  finding  that  the  build- 
ing was  used  "  for  the  purposes  of "  the  undertaking,  possibly  I  should 
say  that  I  could  not  act  upon  the  finding ;  but  when  I  compare  it  with 
what  he  has  found  in  the  next  clause,  where  he  goes  back  and  uses  the 
words  in  the  order  in  which  they  appear  in  the  Act  of  Parliament,  and 
says,    "suitable    to    and    used    by   them    for    the   purposes    of  the 
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undertaking/'  I  think  he  shows  on  the  face  of  this  award  that  when  he  used 
the  word  "  with  "  he  meant  it  to  be  the  same  thing  as  *'  for  the  purpoies 
of  **  the  undertaking.  Therefore,  though  with  some  reluctance,  I  feel 
bound  to  say,  upon  the  point  of  law  which  is  clearly  referred  to  me,  I 
must  come  to  the  decision  I  have  already  mentioned,  and  that  I  som^ 
what  reluctantly  decide  that  nothing  else  is  open  to  me.  The  result  is, 
I  think,  I  must  support  the  award  for  the  larger  figure. 

Judgment  accordingly.     Leave  to  appeal. 

Solicitors  for  the  Claimants — Ayrton,  Biscoe,  and  Barclay,  for  Breti, 
Hamilton,  and  Tarbolton,  Manchester. 

Solicitors  for  the  District  Council — Trass  and  Endor,  for  L.  C.  E\'ans, 
Town  Clerk,  Salford. 

Reported  by  (lilbert  Metcalfe,  Esq.,  Barrister-at-I^w. 
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LONDON  COUNTY  COUNCIL  v.  ILLUMINATED  ADVERTISEMENTS  CO.      ''^"^  '^ 

BuUdin^rs— HetPopoUs  — BulldlnflT  line— Adveptiaeinent  oases  fixed  to 
ft>oiit  of  ppemlses— **  BuUdln^r  op  stmiotupe  **— Liondon  BuUdlnflr 
Aet.  1894  (57  dE  58  Vlot.  e.  ooxlll.),  s.  22. 

TAe  respondents  were  charged  before  a  magistrate  with  a  breach  of 
section  22  of  the  London  Building  Act^  1894,  which  in  certain  cases 
prohibits  the  erection^  without  the  consent  of  the  London  County 
Council^  of  any  "  building  or  structure  "  beyond  the  general  line  of 
building  in  a  street^  in  respect  of  certain  advertising  cases  affixed  by 
him  to  buildings  in  a  street. 

These  cases  were  from  2  to  ^  feet  in  width  and  from  T  to  ^  feet  in 
height.  They  were  constructed  of  sheet  iron  and  supported  by  strong 
wrought  iron  supports  securely  cut  and  pinned  through  the  walls  of  the 
building.  The  outer  side  of  each  case  was  covered  with  a  wooden 
frame  carrying  canvas  or  linen  lined  with  advertisements^  intended 
to  be  illuminated  by  electric  light.  They  projected  some  10  inches 
beyond  the  general  line  of  building. 

The  magistrate  refused  to  convict^  and  stated  a  case  in  which  he 
stated  that  in  his  opinion  the  cases  were  not  structures  within  the 
meaning  of  the  Act^  and  that  they  were  in  the  nature  of  mere 
excrescences  which  could  be  removed  at  will  without  injury  to  the 
fabric,  and  that  they  therefore  could  not  be  said  to  be  a  bringing 
forward  of  the  main  building  such  as  7vas  contemplated  by  the 
statute. 

Held,  by  the  majority  of  the  Court  (Lord  Alverstone  C.J.  and 
Kennedy  J.),  Wills  J.  dissenting,  that  the  magistrate's  decision  could 
not  be  disturbed  as  it  did  not  appear  that  he  was  wrong  in  lau; 

Hull  V,  London  County  Council,  1901,  i  Q.  B.  580;  70  L.  J. 
Q.  B.  364,  commented  on. 

Case  stated  by  a  metropolitan  police  magistrate,  who  had  dismissed 
a  summons  upon  an  information  laid  on  behalf  of  the  appellants  which 
charged  that  the  respondents,  on  or  about  May  26,  1903,  at  No.  48, 
Cranbourne  Street,  Leicester  Square,  in  ihe  city  of  Westminster,  in  the 
county  of  London,  did  unlawfully  erect  certain  structures  in  contra- 
vention of  the  provisions  of  Part  III.  of  the  London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  to  wit,  erect  certain  structures  beyond 
the  general  line  of  buildings  of  a  street  called  Cranbourne  Street 
aforesaid,  without  the  consent  in  writing  of  the  London  County  Council 
whereby  they  became  liable  to  the  penalty  prescribed  by  section  200  (3) 
of  the  said  Act,  as  amended   by  the   London    Building  Act,  1894, 
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Amendment  Act,  1898  (61  &  62  Vict.  c.  cxxxvii.),  s.  6,  and  to  have 
an  order  made  against  them  to  demolish  the  said  structures  or  any  pan 
thereof. 

Upon  the  hearing  of  the  information  the  following  facts  were  either 
proved  before  the  magistrate  or  admitted  by  both  parties  : — 

(i)  In  the  months  of  April  and  May,  1903,  the  respondents  erected 
upon  the  front  walls  of  the  building,  No.  48,  Cranbourne  Street, 
Leicester  Square,  twelve  advertisement  cases  in  the  positions  shown  by 
a  photograph  which  was  initialled  by  the  magistrate  for  purposes  of 
identification. 

(2)  The  said  cases  were  constructed  of  sheet  iron  supported  by 
strong  wrought  iron  supports  securelv  cut  and  pinned  through  the 
front  walls  of  the  said  building.  The  outer  side  of  each  of  the  cases 
was  covered  with  a  wooden  frame  carrying  canvas  or  linen  lined  with 
advertisements,  and  provision  was  made  for  illuminating  the  interiors 
of  the  cases  by  electric  light. 

(3)  The  said  cases  varied  in  width  from  2  feet  to  5  feet,  and  in 
height  from  5  feet  to  7  feet.  Each  of  the  cases  stood  out  10  inches  in 
front  of  a  front  wall  of  the  said  building,  but  each  projection  was  less 
than  the  projection  of  the  existing  cornice  over  the  shop  which  is  2  feet 
from  face  of  main  building. 

(4)  The  front  of  each  of  the  cases  was  about  10  inches  beyond  the 
general  lines  of  buildings  as  determined  by  a  certificate  dated 
December  23,  1903,  of  the  superintending  architect  of  metropolitan 
buildings.  A  copy  of  this  certificate  (with  plan  attached)  is  annexed 
to  and  is  to  be  taken  as  part  of  this  case. 

(5)  It  would  be  possible  to  move  the  whole  of  the  cases  (with  the 
exception  of  the  iron  supports)  in  a  single  day  without  injury  to  the 
building. 

(6)  The  respondents  had  not  obtained  the  consent  of  the  appellants 
to  the  erection  of  the  said  cases. 

The  appellants  contended  that  the  cases  so  fixed  and  supported  as 
aforesaid  were  structures  within  the  meaning  of  sections  22  and  200  (3) 
of  the  London  Building  Act,  1894.  The  respondents  contended  that 
the  cases  were  not  structures  within  the  meaning  of  section  22  of  the 
Act. 

The  magistrate  was  of  opinion  that  the  cases  in  question  were  not 
structures  within  the  meaning  of  the  Act ;  that  they  were  in  the  nature 
of  mere  excrescences  which  could  be  removed  at  will  without  injury  to 
the  fabric ;  and  that  they  could  not  be  said,  therefore,  to  be  a  "  bringing 
forward  "  of  the  main  building  such  as  was  contemplated  by  the  statute. 
He  accordingly  dismissed  the  summons. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether,  upon 
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the  true  construction  of  the  sections  above  referred  to,  the  respondents 

on  the  facts  above  referred  to,  had  erected  a  structure  or  structures  London  Oonnty 

beyond  the  general  line  of  buildings  aforesaid.  mS^tid 

Section   22  of  the   London   Building   Act,    1894   (57   &   58   Vict.  AdvertisemeDts 
c.  ccxiii.),  is  as  follows  : —  ^• 

{1}  No  building  or  structure  shall  without  the  consent  in  writing  of  the  council  be 
erected  beyond  the  general  line  of  buildings  in  any  street  or  part  of  a  street  place  or  row 
houses  in  which  the  same  is  situate  in  case  the  distance  of  such  line  of  buildings  from 
the  highway  docs  not  exceed  fifty  feet  or  within  fifty  feet  of  the  highway  when  the 
distance  of  the  line  of  buildings  therefrom  amounts  to  or  exceeds  fifty  feet  notwith- 
standing there  being  gardens  or  vacant  spaces  between  the  line  of  building  and  the 
highway.  Such  general  line  of  buildings  shall  if  required  be  defined  by  the  super- 
intending architect  by  a  certificate  such  a  certificate  to  be  issued  within  one  month  of 
the  dale  of  application  therefor. 

(2)  This  section  shall  not  apply  to  any  building  or  structure  erected  after  the  com- 
mencement of  this  Act  upon  land  which  either  at  the  commencement  of  this  Act,  or 
at  any  time  within  seven  years  previously  has  or  shall  have  been  lawfully  occupied  by 
a  building  or  structure. 

Penalties  for  erecting,  &c.,  any  building  or  structure  in  contra- 
vention of  section  22  are  imposed  by  section  200  {3)  of  the  Act 
as  amended  by  section  6  of  the  London  Building  Act,  1894,  Amend- 
ment Act,  1898. 

Avofy,  K.  C,  and  Daldy  for  the  appellants.  The  question  is  whether 
the  structures  described  in  the  case  as  "structures"  are  within 
section  22  of  the  London  Building  Act,  1894.  It  is  submitted  that 
they  are  such  "  structures "  within  the  decision  in  Coburg  Hotel  v. 
London  County  Council  (1899)  81  L.  T.  450,  where  a  glass  and  iron 
portico  was  held  to  be  within  the  section.  The  learned  magistrate  was 
wrong  in  law  in  holding  that  the  structures  were  not  within  the  section, 
because  they  cannot  be  said  to  be  a  bringing  forward  of  the  main  build- 
ing. He  applied  the  wrong  test.  It  may  be  thought  that  section  73  (8), 
dealing  with  "  projections  "  from  buildings,  is  more  apt  than  section  22 
to  meet  a  case  of  this  character.  But  in  Hull  v.  London  County 
Council^  1901,  I  Q.  B.  580 ;  70  L.  J.  Q.  B.  364,  it  was  held  that 
"projection"  in  that  subsection  means  a  prominence  extending  from  the 
building  in  the  sense  of  coming  out  from  the  building  as  part  of  the 
building.  Vennery.  AfDonell,  1897,  i  Q.  B.  421  ;  66  L.  J.  Q.  B.  273, 
is  not  against  the  present  contention.  That  was  a  case  of  the  erection 
of  temporary  seating  and  fittings  in  the  Agricultural  Hall.  If  these 
advertisement  cases  here  were  bay  windows  they  would  clearly  be 
within  section  22,  whether  made  of  stone  or  wood,  and  all  they  require 
to  turn  them  into  windows  now  is  the  substitution  of  glazing  for  canvas. 
The  front  of  each  of  these   cases  projects    10   inches    beyond    the 
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^^^^ building  line,  and,  constructed  as  they  are,  each  case  would  be  a  source 

London  County    of  danger  if  a  fire  occurred. 

mSS^  -A/a^w/7rra«,   K,C,^   and    Courthope  Munroe    for    the    respondents. 

Advertisements    Coburg  Hotel  w.  London  County  Council  (1899)  81  L.  T.  450,  is  clearly 

^*  distinguishable  from  the  present  case ;  there  the  portico  was  a  structure 

of  iron  and  glass  1 1  feet  long  and  4  feet  3  inches  wide,  and  projected 
about  4  feet  3  inches  over  the  public  footway.  To  come  within 
section  22  the  projection  complained  of  must  be  something  in  the 
nature  of  a  building ;  but  these  articles  are  not  part  of  the  structure  at 
all.  They  are  things  affixed  to  the  building.  A  window  box  is  not  a 
structure  within  section  22.  What  is  a  "structure"  must  be  a  question 
of  degree  :  Venner  v.  M* Donell  (iZg'j)  i  Q.  B.  421  ;  66  L,  J.  Q.  B.  273 ; 
Hull  y,  London  County  Council^  1901,  i  Q.  B.  580 ;  70  L.  J,  Q.  B. 
364;  Lavy  V.  London  County  Council^  1895,  ^  Q-  ^- 9^5  >  64  L  J. 
M.  C.  196,  262.  These  advertisement  cases  are  mere  excrescences  to 
which  the  section  has  no  application.  Section  22  contemplates  the 
putting  up  or  erection  of  a  building.  The  question  is  one  of  fact  and 
degree,  and  the  Court  cannot  review  the  magistrate's  decision. 
Avory^  K.  C,  replied. 

Kennedy  J.  In  this  case,  speaking  for  myself,  I  am  unable  to  adopt 
the  view  of  ovenuling  the  decision  of  the  learned  magistrate  by  deciding 
that  in  point  of  law  he  has  gone  wrong.  I  do  not  think  there  is  much 
more  to  be  said  than  this,  that  it  is  a  question  of  fact  and  a  question  of 
degree  in  each  case.  He  has  asked,  no  doubt,  a  question  which  is  put 
as  a  question  of  law  ;  that  is,  "  Whether  upon  the  true  construction  of 
the  sections  above  referred  to" — that  is,  section  22  and  200  (3)  of  the 
London  Building  Act,  1894 — "the  respondents,  on  the  facts  abo?e 
referred  to,  erected  a  structure  or  structures  beyond  the  general  line  of 
buildings  aforesaid."  It  seems  to  me  that  if  it  be  a  question  of  fact 
and  of  degree  in  each  case  it  was  for  him  to  decide.  He  has  decided 
that  "  the  cases  in  question  were  not  structures  within  the  meaning  of 
the  Act,  that  they  were  in  the  nature  of  mere  excrescences  which  could 
be  removed  at  will  without  injury  to  the  fabric,  and  that  they  could  not 
be  said,  therefore,  to  be  a  *  bringing  forward '  of  the  main  building  such 
as  was  contemplated  by  the  statute."  "Accordingly,"  he  says,  "I 
dismissed  the  summons."  With  great  respect  to  the  learned  magistrate, 
I  do  not  admit  the  rider.  We  are  told  they  are  mere  excrescences.  I 
do  not  know  what  a  mere  excrescence  is  in  that  sense,  but  I  cannot  say 
that  he  is  wrong  in  point  of  law  in  holding  that  this  particular  thing, 
which  has  been  described  very  clearly  more  than  once,  and  is  mentioned 
in  the  case,  erected  over  the  door  of  this  shop,  is  not  a  "  structure  or 
building  "  erected  within  the  meaning  of  that  section.     I  am  inclined  to 
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agree  with  him  that  it  was  not.     It  was  a  thing  which  unquestionably,  I        ^^^^^ 
should  think — if  the  intention  of  erection  or  putting  up  is  regarded —  London  County 
was  not  necessarily  intended  to  be  permanent ;   indeed,  I  should  think  SjJ^^ 
when  the  respondent  company  contemplated  leaving  their  shop  they  idyortisements 
probably  would  remove  it,  or  very  likely  change  it  next  year.     It  is  a  Oo- 
form  of  advertisement.     It  is  not,  to  my  mind,  like  a  bow  window,  or 
anything  of  that  kind,  which  is  from  its  nature,  whether  it  is  made  of 
wood,  tin  or  iron,  or  of  stone,  intended  to  form  part  of  a  building  or 
structure.     I  agree,  also,  that  there  may  be  a  structure  such  as  a  green- 
house, under  certain  conditions,  which  would  be  a  structure  or  building, 
although,  of  course,  it   would   be   physically  removable — probably   a 
question  might  arise  between  the  landlord  and  tenant  whether  it  was 
removable  or  not — andprtmd/aae  a  thing  which  would  be  intended  to 
remain  and  goes  beyond  the  building  line.    Here  there  is  something  up 
aloft  on   the   house   equivalent   to  a  projecting  ledge — a  large  one, 
I  agree — but   still   it   seems   to   me   rather  strong  to   consider  it  a 
"  structure  or  building,"  as  a  matter  of  law,  so  that  the  magistrate  who 
held  that  it  is  not  is  wrong.     Had  the  question  arisen  under  the  other 
section,   as  to  whether  this   was   a  projection,  then,  unless   we  are 
hampered  by  the  previous  decisions  of  this  Court,  I  should  have  been 
inclined  to  say  there  was  great  difficulty  in  saying  it  was  not  a  projection ; 
but,  be  that  as  it  may,  we  are  dealing  with  the  other  section,  and  I  am 
not  satisfied  that  the  learned  magistrate  was  wrong  in  point  of  law. 

Wills  J.  I  have  the  misfortune  to  differ  from  my  Lord  and  my 
brother  Kennedy,  and  therefore  I  have  now  to  express  my  own  opinion. 

Questions  of  this  kind  must  always  be  questions  of  mixed  law  and 
fact,  and  it  is  not  very  easy  to  say  to  what  extent  the  law  ought  to 
prevail,  and  to  what  extent  the  consideration  of  facts  ought  to  prevail. 
But  I  am  quite  sure  the  learned  magistrate  did  not  mean  us  to  deal 
with  the  case  which  he  stated  as  if  he  had  found  as  a  matter  of  fact  that 
this  was  not  a  structure ;  and  therefore  it  seems  to  me  to  be  open  to  us 
to  consider  whether  from  the  natural  construction  of  the  words  in  the 
Act  of  Parliament  it  is  a  structure.  Of  course,  I  take  my  stand  upon 
the  description  of  it  given  in  the  second  sub-paragraph  of  paragraph  2  : 
"  The  said  cases  were  constructed  of  sheet  iron  supported  by  strong 
wrought-iron  supports  securely  cut  and  pinned  through  the  front  walls 
of  the  said  building."  I  need  not  go  any  further.  It  seems  to  me  that 
it  is  difficult  to  have  any  amount  of  annexation,  short  of  that  which 
would  prevent  the  tenant  from  removing  it  during  the  term,  that  would 
go  much  further  than  this  case,  and  I  cannot  help  feeling  myself  that, 
as  long  as  it  remains  annexed  to  the  building,  it  is  a  part  of  the  building, 
although  it  may  be  a  part  that  can  be  removed  j  and  that,  if  it  is  not 
part  of  the  building,  certainly  to  my  mind  it  is  a  structure.     Put  glass 
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there  instead  of  canvas  and  you  would  have  a  window.  I  think  there 
would  not  be  very  much  difficulty  in  saying,  if  that  was  the  case,  thai 
then  it  was  a  structure. 

I  do  not  think  that  anything  is  got  by  attacking  other  parts  of  the 
Act  of  Parliament.  I  do  not  think  it  is  possible  with  a  complicated 
Act  of  this  kind,  in  which  words  are  more  or  less  necessarily  used  in 
different  senses  at  different  places.  I  do  not  think  there  is  much  good 
done  by  attacking  or  dealing  with  the  other  parts  of  the  Act  of  Parlia- 
ment. I  cannot  help  this  kind  of  feeling,  though  it  ought  not  to 
influence  our  decision,  and  it  does  not  influence  mine,  that  it  is 
extremely  unlikely  that  erections  of  this  kind,  whatever  they  are  called, 
should  be  left  untouched  altogether  by  this  legislation,  because  it  is 
obvious  that,  so  long  as  the  character  of  the  annexation  remains  the 
same,  it  cannot  make  any  difference  whether  the  breadth  is  ten  inches 
or  two  or  three  or  four  feet,  so  long  as  the  character  of  the  anna- 
ation  is  the  same  :  and  it  is  very  unlikely  that  that  sort  of  thing  should 
have  been  left  without  the  Act  dealing  with  it  at  all ;  and,  if  Mr. 
Macmorran  has  been  successful  in  getting  a  Court  to  hold  that  a  thing 
of  this  kind  is  not  a  projection — if  we  were  at  liberty  to  consider  the 
matter  from  that  point  of  view  at  all — I  should  say  that  it  was  a  very 
good  reason  for  giving  an  extension  to  other  parts  of  the  Act,  as  to 
which  he  has  not  yet  been  equally  successful,  though  he  is  going  to  be 
equally  successful  in  this  instance.  But,  of  course,  I  am  only  using 
that  illustration  to  show  how^  undesirable  I  feel  it  that  any  difficulty 
should  be  thrown  in  the  way  of  the  county  council  in  dealing  with 
matters  of  this  kind — with  what  the  learned  magistrate  calls  exaes- 
cences  of  this  kind.  It  may  be  a  very  serious  eyesore  to  the  street,  and, 
of  course  (whether  it  is  an  eyesore  to  the  street  or  not),  is  a  matter 
which  is  very  pertinent  to  the  consideration  when  we  are  dealing  with  a 
section  which  prohibits  building  beyond  the  building  line,  which  is  done 
partly  for  the  purpose  of  preserving  uniformity,  and  partly,  no  doubt, 
for  preserving  sufficient  light  and  air  and  ventilation.  This — I  do  not 
know  what  to  call  it:  I  must  not  say  "structure,"  because  that  is 
begging  the  question — but  this  "thing"  sins,  or  is  quite  capable  of 
sinning,  if  things  of  this  kind  are  permissible,  and  are  not  hit  by  the 
Act,  against  w^hat  the  Act  is  intended  to  obviate  when  it  is  dealing  with 
the  building  line,  in  both  respects.  It  might  be,  and  veiy  often  is,  a 
great  eyesore,  and  it  might,  and  very  often  does,  interfere  with  the 
proper  amount  of  air  space  which  should  be  left  untouched.  For  these 
reasons,  though,  of  couse,  I  need  not  say  that  I  doubt  my  own  judg* 
ment  when  I  find  I  am  differing  from  my  Lord  and  my  brother 
Kennedy,  I  am  bound  to  say  that  that  is  my  opinion,  and  if  the  London 
County  Council  are  very  much  hampered,  as  apparently  they  must  be 
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by  the  decision  Mr.  Macmorran  obtained  in  Hull  v.  London  County        ^^Q**    __ 
Council  (1901)   I   Q.  B.  580  ;    70  L.  J.  Q.  B.  364,  about  projections,  London  0«mty 
their  best  way  of  dealing  with  it  is  to  consider  the  matter  when  they  ^^^  ^ 
bring  forward  one  of  the  numerous  Bills  we  see  in  the  newspapers  AdvertiMments 
every  day.  Co. 

Lord  Alverstone  C.  J.  1  agree  with  the  greater  part  of  what  my 
brother  Wills  has  said,  but  I  am  unable  to  arrive  at  the  conclusion  he 
arrived  at  on  the  reasons  he  has  given.  I  agree  with  him  entirely  that  we 
are  not  entitled  to  look  at  other  parts  of  the  Act  for  the  mere  purpose  of 
construing  particular  words.  I  think  entirely  with  him  that  these 
words  have  to  be  construed  in  each  of  the  sections,  and  each  of  the 
groups  of  sections,  having  regard  to  the  purview  of  these  particular 
groups  of  sections  ;  but  I  think  it  is  legitimate  to  consider  whether  or 
not  a  particular  thing  is  dealt  with  in  one  part  of  the  Act  or  is  dealt 
with  in  another;  and  to  that  extent  only  do  I  think  it  material  to 
consider  other  groups  of  sections  and  other  enacting  clauses  in  this  Act. 

However,  I  must  say  my  main  ground  of  decision  in  this  case  is  that 
I  am  unable  to  say  that  this  learned  magistrate  has  gone  wrong  as  a 
matter  of  law.  I  do  not  think  he  meant  to  state  it  so  as  to  say  he  found 
it  as  a  question  of  fact ;  but  I  am  unable  to  say  that  he  was  wrong  in 
arriving  at  the  conclusion,  which  is  one  of  fact,  in  one  sense,  when  he 
says :  "  I  was  of  opinion  that  the  cases  in  question  were  not  structures 
within  the  meaning  of  the  Act ;  that  they  were  in  the  nature  of  mere 
excrescences  which  could  be  removed  at  will  without  injury  to  the 
fabric."  I  am  unable  to  say,  in  my  opinion,  he  has  gone  wrong  in  that 
as  a  matter  of  law.  It  must  be  taken,  of  course,  on  that  finding  that 
they  could  be  removed  by  the  tenant  at  the  tenant's  will — he  finds  so — 
and  they  are,  therefore,  not  fixtures  in  the  sense  that  a  bow  window 
would  be,  or  that  a  structure  of  that  character  would  be,  and  that  they 
can  be  removed  without  any  injury  whatever  to  the  main  structure.  I 
think  all  these  findings  of  fact  must  be  taken  as  being  found  by  him 
with  reference  to  these  particular  structures,  and  the  question  we  have 
to  ask  ourselves  is  whether  on  these  findings  he  is  bound  to  hold  that 
a  structure  erected  as  this  is  comes  within  sections  22  (i)  or  200  (3)? 
I  was  much  pressed  with  what  my  brother  Wills  J.  has  relied  upon— 
the  opening  language  of  paragraph  2  of  the  case ;  but  it  seems  to  me,  as 
he  has  rather  indicated,  that  we  cannot  deal  with  these  sort  of  cases  by 
simply  dealing  with  the  way  in  which  the  thing  is  constructed  ;  because 
we  can  imagine  many  **  things,"  as  he  has  properly  called  them — I  will 
say  many  "  structures,"  using  the  word  in  the  general  sense — far  less 
substantially  built,  which  might  be  a  much  more  clear  infringement  of 
section  22  (i).  I  think — and  this  is  the  ground  of  my  decision — that 
as  a  matter  of  law,  seeing  that  section  22  (i)  is  one  of  the  group  of 
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sections  comprised  in  Part  III.  of  the  Act,  which  is  headed,  "  Lines  of 
building  frontage,"  prim&  facie  it  can  scarcely  be  denied  that  it  relates 
to  **  buildings  "  or  "  structures  "  in  the  nature  of  buildings.  That,  of 
course,  does  not  solve  the  question,  because  parts  of  buildings  and  parts 
of  structures  would  come  in  under  these  words.  But  if  we  look  at 
section  23,  as  to  setting  back  when  buildings  or  structures  are  taken 
down ;  if  we  look  at  the  provision  in  section  26,  that  in  giving  their 
consent  the  council  may  attach  a  condition,  "  (i)  that  land  in  the  front 
of  the  building  or  structure  to  such  an  extent  as  the  council  may  think 
proper  shall  be  dedicated  to  and  left  open  for  the  use  of  the  public  j 
(2)  that  the  building  or  structure  shall  be  used  only  for  such  purposes 
as  may  be  specified  in  the  consent  or  shall  not  be  used  for  any  panicuLur 
purposes  specified  in  the  consent  unless  with  the  further  consent  of  the 
council  obtained  when  a  change  of  purpose  is  desired,"  those  provisions 
seem  to  me  to  point  to  considerations  different  from  those  which  ought 
to  be  borne  in  view  in  dealing  with  such  a  thing  as  this.  And  I 
supplement  that  by  pointing  out  that  I  find  in  the  Act  a  number  of 
sections  dealing  with  what  I  think  this  structure  undoubtedly  was, 
namely,  a  projection  from  the  building. 

Now,  of  course,  I  am  hampered  in  coming  to  that  conclusion — and  I 
entirely  feel  the  weight  of  the  illustration  given  by  my  brother  Wills— 
by  the  decision  of  Bruce  and  Phillimore  J  J.  in  Hull  v.  London  County 
Council,  1901,  I  Q.  B.  580 ;  70  L.  J.  Q.  B.  364.  All  I  desire  to  say  is 
that  if,  upon  a  proper  statement  of  facts,  the  question  does  come  up  to 
us  as  to  whether  the  thing  is  or  is  not  a  projection  under  section  73, 
I  think  the  question  how  far  that  decision  would  be  held  to  be  authori- 
tative, that  things  of  this  kind  are  not  projections  under  section  73, 
will  have  to  be  considered  by  the  Court,  or,  if  possible,  in  some  way 
taken  to  the  Court  of  Appeal.  But  I  am  unable  to  see  an  argument  for 
the  enlargement  of  section  22,  as  my  brother  Wills  suggested  it  should 
be  enlarged.  I  think  that  all  the  sections  in  Part  III.  relate  to  a 
different  subject  matter,  and  that  projections  are  still  to  be  dealt  with 
under  other  sections  of  the  Act,  and,  looking  at  the  facts,  I  do  not  think 
the  magistrate  came  to  a  wrong  conclusion  in  law  when  he  found  that 
these  excrescences  or  things  were  not  structures  or  buildings  within 
sections  22  and  200  (3).  I  am,  therefore,  of  opinion  that  this  i^peal 
should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants — W.  A.  Blaxland. 

Solicitor  for  the  respondents — Maurice  Moseley. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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REX  V.  WELLS  AND  ANOTHER,  JUSTICES.  Viy'  '7 

Highways  —  Ltocomotlves  —  Motop  oap  dpiven  at  a  speed  op  In  a 
mannep  dan^repous  to  the  publie-^onvlctlon  In  the  altepnatlve 
-DupUolty-MotoP  Cap  Act,  1908  (8  Bdw.  VII.  o.  86X  ••  1  dX 

The  provisions  of  section  i  (i)  of  the  Motor  Car  Act^  1903, 
prohibiting  the  driving  of  a  motor  car  ^^  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public  '*  create  tivo  distinct  offences  ;  and  a 
conviction  for  driving  a  motor  car  ^^  at  a  speed  or  in  a  manner  which 
was  dangerous  to  the  public^^  is  therefore  bad  for  duplicity. 

Rule  nisi  for  a  writ  of  certiorari  to  remove  into  the  High  Court,  for 
the  purpose  of  its  being  quashed,  a  conviction  whereby  R.  S.  Clifford, 
the  younger,  was  convicted  for  that  he,  on  January  17,  1904,  at 
Loughborough,  then  being  the  driver  of  a  certain  motor  car  on 
a  certain  public  highway  there  situate  did  drive  the  same  thereon 
at  a  speed  or  in  a  manner  which  was  dangerous  to  the  public 
having  regard  to  all  the  circumstances  of  the  case,  including  the 
nature,  condition,  and  use  of  the  highway,  and  to  the  amount  of  traffic 
which  actually  was  at  the  time,  or  might  reasonably  be  expected  to  be, 
on  the  highway. 

The  rule  was  obtained  on  the  ground  that  the  conviction  was  bad  for 
duplicity. 

The  conviction  followed  the  terms  of  the  summons,  which  in  turn 
followed  the  terms  of  the  information. 

At  the  hearing  before  the  justices  the  defendant  objected  that  the 
information  and  summons  were  bad  on  the  ground  that  the  section 
created  six  offences,  and  that  the  defendant  was  charged  with  four  on 
one  summons;  and  he  contended  that  at  any  rate  the  prosecution 
must  select  which  of  the  four  charges  they  would  proceed  with. 

The  justices  overruled  the  objection,  and  convicted  the  defendant  in 
the  manner  above  stated. 

Section  i  (i)  of  the  Motor  Car  Act,  1903  (3  Edw.  VIL  c.  36),  is  as 
follows : — 

If  any  person  drives  a  motor  car  on  a  public  highway  recklessly  or  negligently, 
or  at  a  speed  or  in  a  manner  which  is  dangerous  to  the  public,  having  regard  to  all  the 
circumstances  of  the  case,  including  the  nature,  condition,  and  use  of  the  highway, 
and  to  the  amount  of  traffic  which  actually  is  at  the  lime,  or  which  might  reasonably 
be  expected  to  be,  on  the  highway,  that  person  shall  be  guilty  of  an  offence  under 
this  Act. 
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^^^^^  Marriott  showed  cause.     The  information  and  summons,  and  the 

Rex  V.  Wells  conviction  which  follows  them  in  terms,  charge,  in  fact,  only  one  offence, 
and  Another,  namely,  that  of  driving  in  a  manner  dangerous  to  the  public.  It  is 
sufficient  to  charge  an  offender  in  the  words  of  the  statute.  The 
conviction  Is,  following  the  words  of  the  statute,  for  driving  at  a  speed 
or  in  a  manner  which  was  dangerous  to  the  public.  These  words  do 
not  involve  two  offences.  It  is  not  necessary  to  set  forth  in  the 
conviction  the  circumstances  that  led  the  justices  to  find  the  driving 
dangerous  to  the  public.  In  Reg.  v.  Totnes  Justices^  reported  in 
the  Times  newspaper  of  May  9,  1879,  an  information  had  been 
dismissed  under  section  4  of  the  Cruelty  to  Animals  Act,  1849, 
charging  the  defendant  that  he  "  ill-treated,  overdrove,  tortured, 
and  abused"  two  heifers,  on  the  ground  that  there  were  four 
distinct  offences,  and  that  only  one  offence  could  be  included, 
and  the  Court  granted  a  mandamus  to  the  justices  to  hear  the 
case  on  its  merits.  There  the  argument  was  that  all  the  four 
words  were  used  to  constitute  the  same  offence.  In  the  present 
case  the  words  of  this  section  are  indications  for  the  justices 
informing  them  of  the  particular  offence  with  which  they  are  to  deal. 
The  whole  of  the  words  are  intended  to  constitute  the  same  offence, 
and  are  only  used  to  describe  it. 

[Lord  Alverstone  C.J.  The  word  "and"  would  make  this  pro- 
position quite  plain,  but  the  word  is  "  or  "  at  a  speed  "  or  "  in  a  manner 
dangerous  to  the  public] 

Reg,  v.  White  (1879)  49  L.  J.  M.  C.  19,  was  a  prosecution  under 
sections  116  and  117  of  the  Public  Health  Act,  1875,  for  the  sale 
of  meat  unfit  for  human  food,  in  which  it  was  held  that  the  pur- 
pose for  which  the  meat  was  deposited  was  properly  charged  in 
the  alternative,  and  that  consequently  there  was  no  duplicity.  In 
the  present  case  the  conviction  must  be  read  collectively.  The 
words  only  disclose  one  offence,  and  not  alternative  offences.  All 
they  imply  is  that  a  motor  car  must  not  be  driven  at  a  speed 
dangerous  to  the  public  or  in  any  other  manner  dangerous  to  the 
public.  The  unnecessary  words  must  be  regarded  as  surplusage  and 
rejected. 

Avory\  K.C.,  and  Moresby  White,  in  support,  were  not  called  ujwn 
to  argue. 

Lord  Alverstone  C.J.  I  regret  having  to  give  effect  to  this 
particular  objection,  because  I  daresay  there  is  no  merit  in  it  what- 
ever, but  there  is  a  very  important  principle  involved.  It  seems 
to    me    it   is   quite   impossible   to   say   that  the   only  offence  here 
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is  "driving  at  such  a   speed  as   is  dangerous,"  because   the  section        i9(>^ 

speaks  of  driving  **  at  a  speed  or  in  a  manner  which  is  dangerous  Rqx  v.  Wells 

to   the   public."      I   do   not   think   we   can   treat   the   words    "at   sl  vidAsiOiiier, 

speed"  as  surplusage  any  more  then  the  words  "or  in  a  manner." 

I  also  desire  to  point  out  that   a  person  may  be   going  at  quite  a 

moderate  speed  and   yet  be  driving  in  a  manner  that   is  dangerous 

to  the  public;   he  may  be  swaying  from   side  to  side  or  not  have 

proper   control  of  the  machine.      Therefore,  it   is  obvious  that  the 

justices   ought   not  to    connect   the    two  things  together,  but  ought 

to  consider,  in  dealing  with   the  question,  whether   it  is   dangerous, 

quite  apart  from  the  question  of  speed.     That  being  so,  I  think  this 

conviction  cannot  stand.     The  two  limbs  of  this  section  really  state 

two  offences,  and  there  being  an  important  general  question  involved, 

the  objection  must  prevail,  and,  whatever  the  merits  of  the  case  may 

be,  the  conviction  cannot  stand. 

Wills  J.  I  am  of  the  same  opinion.  I  have  certainly  thought  for 
many  years,  as  long  as  fifty  years,  that  a  conviction  drawn  up  in  an 
alternative  form  which  involved  two  offences  was  bad,  and  it  seems  to 
me  that  Mr.  Marriott's  argument  applies  to  elementary  principles  on 
this  matter,  but  they  are  of  great  importance.  It  is  always  to  be 
regretted,  more  especially  in  this  particular  instance,  when  probably, 
as  my  Lord  says,  there  is  no  sort  of  merit  in  the  objection  he 
brings  forward,  that  a  person  should  escape  the  consequences  of 
wrong  doing;  but  there  is  something  that  is  very  much  more 
important  than  that,  which  is,  that  a  very  serious  principle  of  our 
criminal  law  should  not  be  neglected  or  lost  sight  of.  I  thought 
it  was  the  commonest  knowledge  that  a  conviction  ought  to  specify 
the  particular  offence  of  which  the  man  was  convicted.  Otherwise, 
supposing  it  was  an  indictable  offence — and  the  same  principles 
must  apply  to  indictable  offences  as  to  others — and  a  man  were 
charged  again  with  one  of  the  two  alternative  offences  mentioned 
in  his  conviction,  it  would  be  impossible  to  say  that  the  plea 
of  autrefois  convict  would  be  satisfied  by  producing  the  document 
which  contained  the  offence  of  which  he  had  been  previously  convicted. 
The  preservation  of  that  principle  is  of  far  more  importance  than  the 
result  of  this  particular  case. 

Kennedy  J.  I  agree.  It  seems  to  me,  on  the  face  of  it,  clear 
that  a  different  state  of  facts  might  give  rise  to  a  successful 
conviction  according  as  the  charge  was  for  driving  "at  a  speed" 
or  "in  a  manner"  dangerous  to  the  public.  The  "or"  is  distinctly 
disjunctive.  I  can  imagine  a  case  where  a  man  was  driving  a 
motor  car  quite  slowly,  for  instance,  as  my  Lord  has  said,  going 
from  side  to  side   of   the    road,   or  backing   down   a  road   without 
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seeing  where  he  was  going,  as  slowly  as  could  be,  but  yet  to  the 
Rex  V.  Wells     danger  ot  the  public. 

Justices.     '  ^''^^  absolute.     Conviction  quashed. 

Solicitors  against  the  Rule — Field,  Roscoe,  &  Co.,  for  Freer,  Blunt, 
&  Co.,  Leicester. 

Solicitors  in  support  of  it — Forth  &  Co.,  for  Clifford,  Perkins,  and 
Clifford,  Loughborough.  • 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3ubicature* 

COURT   OF  APPEAL. 

REX  V.  HUNTON ;  Ex  parte  GLAMORGANSHIRE  COUNTY  COUNCIL. 

Police— Sessional  coupt-houses— Local  Act— Cost  of  ppovldlnflr  ooupt- 
house  fop  stlpendlapy  ma^rlBtpate— **Oflloe  op  offices**— 6  6i  7 
Vict,  c  xllv.  s.  i3-Petty  Sessions  Act,  1849  (12  &  18  Vict,  c  iSX 

A  local  Act  ^1843,  authorising  the  appointment  of  a  stipendiary 
magistrate  for  a  certain  district ^  empowered  the  quarter  sessions  of 
t/ie  county  to  provide  a  suitable  office  or  offices  for  transacting  the 
magisterial  business  of  the  district.  The  magistrates  salary  and  the 
expenses  of  providing  the  office  or  offfices  were  cast  upon  rates  to  be 
levied  under  the  local  Act  upon  the  district.  Under  this  Acty  in 
1845,  ^^  ^ffi^^  ^*^^  provided^  tvhich  was,  in  fact,  used  as  a  court. 
The  limits  0/ the  Act  of  1^^^  were  extended  by  a  local  Act  of  1S6S, 
and  again  by  a  local  Act  of  1894.  These  Acts  expressly  referred  to 
the  rating  powers  contained  in  the  Act  of  1843,  hut  not  to  the  power 
given  by  that  Act  for  the  provision  of  an  office  or  offices. 

Held—  I.  That  the  power  to  provide  an  "  offjice  or  off^es  "  given 
by  the  Act  ^1843  extended  to  the  provision  of  a  court  for  the  trans- 
action of  judicial  business, 

2.  That  the  power  extended  to  the  provision  of  different  courts  in 
different  parts  of  the  district  from  time  to  time, 

3.  That  the  power  was  not  affected  by  the  Petty  Sessions  Act, 
1849,  tvhich  authorises  the  provision  of  petty  sessional  court-houses  in 
every  county  at  the  expense  of  the  county  generally, 

4.  That  the  expense  of  providing  the  new  courts  for  parts  of  the 
district  within  the  limits  of  the  Act  of  1843  ^^^  consequently  properly 
charged  upon  the  district,  and  not  upon  the  county  generally. 

Decision  of  the  Divisional  Court,  reported  i  L.  G.  R.  8 to, 
reversed. 

Appeal  by  the  Glamorganshire  County  Council  against  a  decision  of 
a  Divisional  Court  (Lord  Alverstone  CJ.,  Wills  and  Channell  J  J.) 
discharging  a  rule  nisi  calling  upon  the  auditor  for  the  South- Western 
Counties  Audit  District,  comprising  Glamorganshire,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  bring  up  and  quash  certain 
allowances  and  disallowances  made .  by  him  in  the  accounts  of  the 
Glamorganshire  County  Council. 

The  effect  of  the  auditor's  decision  was  to  throw  the  cost  of  providing 
petty  sessional  court  houses  in  the  part  of  the  county  of  Glamorgan 
comprised  within  the  limits  of  a  local  Act  of  1843,  ^  extended  by  Acts 
of  1868  and  1894,  on  the  county  at  large,  whereas  it  was  contended  on 
behalf  of  the  guardians  of  the  Merthyr  Tydfil  Union,  the  objectors 
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*^Q^        before  the  auditor,  that  under  the  local  Acts  these  costs  ought  to  be 
Rexz'.  Hunton-  oorne  by  the  part  of  the   county  within   the  limits  of  these  Acts 
Ex  parte         exclusively. 
ni«™^J??n„««n         The  facts  were  as  follows : — 

In  1829  an  Act,  10  Geo.  IV.  c.  xcv.,  was  passed  authorising  the 
appointment  of  a  stipendiary  magistrate  to  act  for  the  parishes  of 
Merthyr  Tydfil,  Gellygaer,  and  Aberdare,  and  of  a  clerk  to  such 
justices.  The  Act  provided  for  the  levy  of  rates  in  these  parishes  to 
meet  the  expenses ;  but  it  gave  no  power  to  provide  a  court-house  or 
any  office  for  the  use  of  the  justice  or  the  clerk.  The  Act  was  to 
remain  in  force  for  seven  years.  It  was  allowed  to  expire  in  1836. 
The  preamble  of  the  Act  stated  that  it  was  passed  because  there  had 
been  a  difficulty  in  obtaining  a  sufficient  number  of  justices  to  act 
After  the  Act  of  1829  expired  the  magisterial  duties  were  again  per- 
formed by  the  county  justices  unaided  by  a  stipendiary  justice. 

At  the  Michaelmas  Quarter  Sessions,  1841,  the  provisions  of  the 
Police  Acts  were  adopted,  and  the  county  was  divided  into  four  special 
police  divisions,  a  separate  police  rate  for  each  police  division  being 
levied,  and  the  divisional  expenditure  separately  charged  thereto. 

After  Easter,  1880,  the  police  divisions  were  consolidated,  and  a 
general  police  rate  was  levied  over  the  entire  county,  excepting  the 
parishes  in  the  borough  of  Neath,  which  had  its  own  police. 

In  1843  t^c  Act  of  6  &  7  Vict  c.  xliv.  was  passed  which  recited  the 
Act  of  10  Geo.  IV.  c.  xcv.,  and  that  it  had  expired,  and  that  great 
difficulty  was  then  experienced  in  finding  a  sufficient  number  of  justices 
of  the  peace  to  execute  their  office  within  the  district  of  Merthyr  Tydfil 
and  the  district  surrounding  the  same,  and  provided  that  a  justice 
should  be  appointed  and  be  entitled  to  the  salary  mentioned  in  the  Act 
It  was  also  provided  that  the  justice  might  act  as  a  justice  for  the 
counties  of  Glamorgan,  Monmouth,  and  Brecon,  and  that  he  might 
appoint  a  clerk  with  a  salary.  The  fees  receivable  by  the  clerk  were  to 
be  paid  to  the  county  treasurer  and  applied  in  diminution  of  the  rates 
directed  by  the  Act  to  be  levied. 

For  the  purpose  of  paying  the  salaries  of  the  justice  and  clerk,  and 
the  other  expenses  mentioned  in  the  Act,  rates  were  to  be  levied  on 
the  parishes  and  hamlets  within  the  limits  of  the  Act  upon  warrants 
from  the  quarter  sessions. 

By  section  13  it  was  provided  "that  it  shall  be  lawful  for  the  justices 
of  the  said  county  of  Glamorgan  in  general  or  quarter  sessions  (if  they 
think  fit)  to  appropriate  any  lands  over  which  they  may  have  control 
within  the  said  parish  of  Merthyr  Tidvil  for  the  purpose  of  the  erection 
thereon  of  a  suitable  office  or  offices  for  transacting  the  magisterial 
business  of  the  district  included  within  the  limits  of  this  Act,  or  other- 
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wise  to  purchase  land  or  buildings  suitable  for  the  purposes  aforesaid,        t^Q^ 
or  to  erect  such  office  or  offices,  or  to  hire  an  office  or  offices  in  some  Rex  ^.  Hnnton; 
suitable  place,  as  they  think  fit,  and  the  expense  of  purchasing  such  ^x  parte 
lands  or  buildings,  or  of  building  and  maintaining  or  of  hiring  such  County^s^I 
office  or  offices,  shall  be  paid  out  of  the  rates  to  be  levied  under  the 
provisions  of  this  Act." 

Section  14  gave  the  quarter  sessions  borrowing  powers,  which  were 
never  exercised,  to  the  extent  of  ^2,000,  for  the  purchase  of  land  or 
buildings,  or  of  erecting  the  office  or  offices,  and  authorised  the  Loan 
Bill  Commissioners  of  the  Exchequer  to  lend  money  to  the  quarter 
sessions  to  that  extent. 

At  the  Epiphany  Quarter  Sessions,  1845,  it  was  resolved  :  "  That  the 
whole  question  of  erection  of  a  magistrates'  room  at  Merthyr,  either 
in  connection  with  the  present  police-station,  or  on  a  separate  site,  be 
referred  to  ihe  finance  committee,  and  that  they  be  requested  to  give 
their  best  consideration  to  any  plan  to  be  submitted  to  them  with  the 
view  of  making  some  recommendation  to  the  Court  for  securing  a  more 
respectable  place  for  despatching  magisterial  business  than  that  which 
now  exists." 

At  the  Easter  Quarter  Sessions,  1845,  plans  were  adopted,  and  at  the 
Midsummer  Quarter  Sessions,  1845,  a  contract  was  ordered  to  be 
entered  into  to  erect  a  justice  room  at  Merthyr  for  the  sum  of 
£SA1  9s.  6d ,  and  such  further  sums  as  the  county  surveyor  might 
report  as  sufficient  to  cover  all  extras.  The  room  was,  in  fact,  built 
adjoining  the  police-station,  on  land  which  belonged  to  the  county. 
The  expense  incurred  was  at  the  following  quarter  sessions  directed  to 
be  paid  by  the  irreasurer  and  charged  to  the  Merthyr  stipendiary 
justice  account,  which  was  done. 

At  this  period  there  was  no  general  statutory  authority  empowering 
the  quarter  sessions  to  incur  expense  in  providing  petty  sessions  or 
justice  rooms,  and  the  sittings  of  the  justices  in  each  petty  sessional 
division  were  usually  held  at  one  of  the  inns  in  the  division.  Offices 
for  the  stipendiary  justice  and  the  clerk  were  provided  at  the  police- 
station  at  Merthyr. 

In  1849  the  question  of  providing  petty  sessional  courts  was  first 
dealt  with  by  the  Legislature,  and  the  Petty  Sessions  Act,  1849  (12  & 
13  Vict.  c.  18),  was  passed,  which  directed  that  buildings  or  places  at 
which  petty  sessions  might  be  held  should,  when  necessary,  be  provided, 
and  the  expenses  thereof  and  attendant  thereon  be  paid  out  of  the 
county  rate  or  borough  rate  as  the  case  might  be.  Under  this  Act, 
accordingly,  the  ratepayers  in  the  stipendiary  district  became  liable  to 
contribute  to  the  costs  of  petty  sessional  courts  in  the  rest  of  the 
county. 

Q  QQ  2 
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^^^^  After  the   adoption   of  the   Police   Acts,   the    quarter  sessions  in 

Rex  V,  Hunton    Glamorganshire  appear  to  have  built  the  petty  sessional  courts  which 

a^^'^^^  J.      were  required,  along  with  the  police-stations,  and  after  1849,  instead  of 

County  Oooncil.    apportioning  the  expenses  between  the  police  rate  and  the  county  rate, 

charged  the  whole  of  the  police  rales  of  the  police  divisions  in  which 

the  courts  were  erected  until  Easter,  1880,  when  the  police  divisions 

were   consolidated   as  before  explained,   and  the   cost  of  the  police 

became  a  general  charge  over  the  whole  county,   exclusive  of  the 

borough  of  Neath. 

The  general  county  rate  had  always  been  assessed  upon  the  parishes 
within  the  borough  of  Neath,  but,  as  that  borough  had  its  own  police 
force,  the  police  rate  for  Glamorganshire  had  never  been  levied  in  the 
parishes  of  the  borough.  The  effect  of  charging  the  cost  of  petty 
sessional  courts  to  the  police  rate  has  been  to  allow  the  parishes  in  the 
borough  of  Neath  to  escape  being  charged  therewith. 

After  the  passing  of  the  Petty  Sessions  Act,  1849,  the  Glamorgan- 
shire Quarter  Sessions  do  not  appear  to  have  charged  what  may  be 
termed  capital  expenditure  in  respect  of  the  Merthyr  petty  sessional 
room  to  the  stipendiary  justice  account,  all  such  expenditure  having,  as 
shown  by  the  minutes  of  the  quarter  sessions,  been  directed  to  be  paid 
out  of  the  police  rates;  but  in  the  years  1887  and  1888,  although  the 
balance  due  to  the  contractor  for  alterations  and  improvements  to  the 
Merthyr  police-station  and  court  was  directed,  according  to  the  minutes 
of  quarter  sessions,  to  be  paid  out  of  the  police  rate,  the  whole  expendi- 
ture in  the  treasurer's  account  was,  in  the  first  instance,  charged  in  the 
account  of  the  Merthyr  Stipendiary  Justice  Act,  and  then  ^^49 2  8s.  3d 
was  transferred  to  the  debit  of  the  county  rate,  which  in  effect  left 
;^i  25  charged  to  the  Merthyr  Stipendiary  Justice  Act  account  This 
was  the  only  capital  expenditure  so  charged  after  1849,  but  between 
the  years  1854  and  1857,  during  which  time  the  Aberdare  Petty 
Sessional  Court  was  being  built,  the  town  hall  at  Aberdare  appears  to 
have  been  hired,  and  the  rent  paid  for  it  charged  to  the  Merthyr 
Stipendiary  Justice  Act  account. 

In  1868  the  limits  of  the  stipendiary  district  were  extended  by  the 
addition  of  the  ecclesiastical  district  of  St.  Margaret,  in  the  parish  of 
Llanwonno,  by  the  31  &  32  Vict  c.  xxxvi.  s.  i,  of  which,  after  enacting 
that  the  limits  of  the  Act  of  1843  should  be  extended  as  above  stated, 
enacts  that :  "All  and  singular  the  provisions  of  the  Act  of  1843  ^ 
varied  by  this  Act,  and  all  and  singular  the  powers  and  authorities, 
rights,  remedies  and  jurisdictions  referred  by  that  Act,  shall  be  read, 
construed,  and  applied,  and  exercised  and  enjoyed,  as  if  the  limits  of 
the  Act  of  1843  ^^cl  extended  to  and  included  the  added  limits,  and  as 
if  the  same  provisions  had  been  enacted,  and  the  same  powers  and 
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authorities,  rights,  remedies,  and  jurisdictions,  had  been  conferred  with 

express  reference  to  the  limits  of  the  Act  of  1843  and  the  added  limits."  Rex  v,  Hnnton; 

The  Act  also  expressly  extended  the  powers  of  the  existing  stipendiary  ^^ parte 
justice  and  clerk  to  the  added  limits,  and  increased  their  salaries,  and  Ooun^^lMuicil. 
it  contained  certain  provisions  as  to  the  levy  of  the  rate  under  the  Act 
of  1843  in  the  added  area. 

In  1 894  the  limits  of  the  stipendiary  district  were  again  added  to  by 
the  Mtrrthyr  Tydfil  Stipendiary  Justice  Act,  1894  (57  Vict.  c.  xxvii), 
and  the  salaries  of  the  justice  and  clerk  were  increased. 

By  section  3  of  that  Act  the  hamlets  of  Garthgynid  and  Ysgwyddgwyn, 
in  the  parish  of  Gellygaer,  were  added  to  the  limits  of  the  Acts  of  1843 
and  1868,  and  it  was  provided  that  "  the  provisions  of  the  Acts  of  1843 
and  1868  as  varied  by  this  Act  and  the  powers  authorities  rights 
remedies  and  jurisdiction  conferred  by  the  said  Acts  shall  be  read 
construed  applied  and  exercised  and  enjoyed  as  if  the  limits  of  the  Acts 
of  1843  and  1868  had  extended  to  and  included  the  added  limits  and 
as  if  the  same  provisions  had  been  enacted  and  the  same  powers  and 
authorities  rights  remedies  and  jurisdiction  had  been  conferred  with 
express  reference  to  the  limits  of  the  Acts  of  1843  ^^^  '^^^  ^ind  the 
added  limits." 

Section  4  provided  that  "  tlie  justice  shall  attend  for  the  despatch  of 
business  at  such  places  and  upon  such  days  and  at  such  time  within  the 
said  district  as  the  standing  joint  committee  of  the  county  of  Glamorgan 
shall  from  time  to  time  appoint.  Provided  that  he  shall  not  be  required 
to  attend  more  than  four  days  in  each  week." 

It  appears  that  in  pursuance  of  the  last-mentioned  section  the 
standing  joint  committee  had  directed  the  stipendiary  justice  to  sit  at 
Abercynon  and  Mountain  Ash,  and  that  he  made  arrangements  for 
rooms  in  which  to  hold  his  sittings,  the  charges  in  respect  of  which 
were  sent  in  to  the  county  council,  and  were  paid  by  the  county 
council  and  charged  to  the  Merthyr  Stipendiary  Justice  Acts  account, 
on  the  ground  that  they  were  necessary  expenses  incurred  in  complying 
with  section  4  of  the  Act  of  1894.  The  standing  joint  committee  took 
no  part  in  the  provision  of  these  rooms. 

Latterly  the  room  at  Merthyr  provided  under  the  Act  of  1843 
could  not  be  used  as  a  court  by  reason  of  its  defective  sanitary 
condition,  and  a  temporary  room  was  hired  by  the  county  council,  the 
arrangement  being  subsequently  approved  by  the  standing  joint 
committee. 

In  the  year  1 901 -1902  the  Glamorganshire  County  Council  incurred 
expenses  amounting  to  ;;^2i8  8s.  in  the  hire  of  the  above-mentioned 
temporary  room  at  Merthyr ;  and  they  also  incurred  expenses  amounting 
to  ^^1,652  4s.  6d.  and  ^405   13s.  9d.  (consisting  of  two  items  of 
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^^^^       ;^S7  los.  and  jC$a^  3s.  Qd.)  respectively,  on  the  provision  of  new 

Rex  V.  Hunton;  petty  sessional  courts  at  Mountain  Ash  and  Abercynon. 

Expar/e  These  sums  the  county  council  charged  in  their  accounts  to  what 

Owmty  OouncQ.    was  called  the  Merthyr  stipendiary  justice  account,  thus  charging  them 

on  the  district  comprised  within  the    limits  of  the  Act  of  1843  as 

extended  by  the  Acts  of  1868  and  1894. 

The  auditor  having  considered  the  above  facts  in  connection  with 
the  objection  made  on  behalf  of  the  Merthyr  Tydfil  Board  of  Guardians 
certified  that,  in  the  accounts  of  the  county  council  of  Glamorganshire 
for  the  year  ending  31st  March,  1902,  he  had  disallowed  as  charges 
illegally  debited  to  the  account  of  the  Merthyr  Tydfil  Stipendiary 
Justice  Acts  the  above-mentioned  amounts,  making  together 
^^2,276  6s.  3d.,  and  had  allowed  the  same  as  charges  in  the  general 
county  purposes  account.  His  reasons  for  making  such  disallowances 
and  allowances  as  stated  by  him  are  set  out  at  length  in  the  report  of 
the  case  in  the  Court  below  (i  L.  G.  R.  810,  at  p.  815).  It  is 
unnecessary  to  repeat  them  for  the  purposes  of  this  report. 

The  present  rule  nisi  for  a  certiorari  to  bring  up  and  quash  the 
above-named  disallowances  and  allowances  made  by  the  auditor  was 
then  obtained  by  the  Glamorganshire  County  Council.  The  guardians 
of  the  Merthyr  Tydfil  Union  were  made  parties  to  the  proceedings  by 
order  of  the  Court. 

It  appeared  that  the  auditor  had  at  an  audit  of  the  accounts 
of  the  county  council  of  Glamorgan  for  the  previous  year,  i.^., 
for  the  year  ending  March  31,  1901,  disallowed,  as  charges  debited 
to  the  account  of  the  Merthyr  Tydfil  Stipendiary  Justice  Acts, 
sums  of  ;^i3  13s.,  ;^3o,  and  jQ$^  12s.,  making  together  ^98  5s. 
representing  payments  charged  by  the  county  council  in  their  accounts 
for  the  year  ending  on  March  31,  1901,  for  rents  paid  for  the 
hire  of  places  for  the  purpose  of  holding  petty  sessional  courts  in  the 
petty  sessional  divisions  of  Caerphilly  Higher  and  Miskin  Higher 
comprised  in  the  said  Merthyr  Tydfil  stipendiary  justice  district.  For 
the  same  reasons  as  those  for  the  disallowance  of  the  ^^2,276  6s.  3d.  in 
question  in  the  present  proceedings,  the  auditor  held  that  this  sum  of 
;^98  5s.,  made  up  of  ihe  three  amounts  above  set  out,  was  legally 
chargeable  under  the  provisions  of  the  Petty  Sessions  Act,  1849  (la  & 
1 3  Vict.  c.  1 8)  to  the  county  rate  of  the  county  of  Glamorgan,  and  was 
not  a  legal  charge  against  the  Merthyr  Tydfil  Stipendiary  Justice  Acts 
account  under  the  Acts  of  1843  to  1894. 

The  county  council  appealed  to  the  Local  Government  Board  against 
the  decision  of  the  district  auditor  with  regard  to  these  disallowances. 

The  Local  Government  Board  reversed  the  auditor's  decision,  giving 
their  reasons  in  a  letter  of  December  4, 1902,  addressed  to  the  auditor. 
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The  reasons  given  by  the  Local  Government  Board  in  their  letter  are        ^^^^ 
set  out  in  the  report  of  the  case  in  the  Court  below  (i  L.  G.  R.  8io,  at  itex  v,  flanton; 

0«imty 
The  Divisional  Court  discharged  the  rule,  thus  upholding  the  decision 
of  the  auditor.     The  Glamorganshire  County  Council  appealed. 

DanckwertSy  K,C.y  and  7?.  Cunningham  Glen  in  support  of  the 
appeal. 

A,  T,  Lawrence^  K.C.^  and  Ryde  for  the  district  auditor. 

5.  T.  Evans,  K,C,,  and  5.  G,  Lushington  for  the  Merthyr  Tydfil 
Guardians. 

The  arguments,  which  entirely  turned  on  the  construction  of  the 
sections  of  the  statutes  cited,  sufficiently  appear  from  the  judgments. 

Collins  M.R.,  after  stating  the  manner  in  which  the  case  came 
before  the  Court,  proceeded : — The  question  which  we  have  to  consider 
depends  upon  the  construction  of  certain  special  Acts  whereby  a 
stipendiary  magistrate  was  established  in  the  county  of  Glamorgan. 

The  first  is  an  Act  of  1829  (10  Geo.  IV.  c.  xcv.),  entitled  "An  Act 
to  provide  for  the  more  effectual  execution  of  the  office  of  a  justice  of 
the  peace  within  the  parishes  of  Merthyr  Tidvil,  Gellygaer  and 
Aberdare,  in  the  county  of  Glamorgan."  It  relates :  "  Whereas  the 
execution  of  the  office  of  a  justice  of  the  peace  within  the  parishes  of 
Merthyr  Tidvil,  Gellygaer,  and  Aberdare,  in  the  county  of  Glamorgan, 
has  become  and  is  likely  to  continue  very  difficult  and  burthensome, 
owing  to  the  extent  of  the  population,  and  the  increase  of  manufactures 
within  the  limits  of  the  said  parishes  :  And  whereas  a  sufficient  number 
of  justices  of  the  peace  for  the  said  county  cannot  be  found  to  execute 
their  office  within  the  said  parishes  with  such  promptness  and  efficiency 
as  the  good  government  of  the  inhabitants  of  the  said  parishes  and  the 
protection  of  their  persons  and  properties  require,  and  it  is  therefore 
expedient,  for  the  purpose  of  securing  a  more  active  and  vigilant 
administration  of  the  laws  throughout  the  said  parishes,  that  a  justice 
of  the  peace  should  be  appointed  to  act  therein,  and  that  a  competent 
remuneration  should  be  paid  to  him  for  his  services."  Then  the  first 
section  enacts  that  "  it  shall  be  lawful  for  his  Majesty,  his  heirs,  and 
successors,  immediately  after  the  passing  of  this  Act,  and  from  time  to 
time,  as  occasion  may  require,  to  appoint  one  fit  and  able  person,  being 
a  justice  of  the  peace  for  the  county  of  Glamorgan,  to  execute  the 
office  of  a  justice  of  the  peace  within  the  said  parishes,  either  by  himself 
or  together  with  such  other  justices  of  the  peace  for  the  said  county  as 
may  think  proper  to  attend,  and  the  said  justice  so  to  be  appointed 
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^^^^  shall  be  entitled  to  such  salary  as  is  hereinafter -mentioned."  Section  2 
Rexv. Hunton;  provides  that  "the  justice  to  be  appointed  by  virtue  of  this  Act  shall 
Ex  parte  reside  within  six  miles  of  the  town  of  Merthyr  Tidvil,  and  shall  attend 
Ooantj  Oooneil.  ^^  ^^^  ^^^  town  for  the  dispatch  of  business  three  days  at  the  least  in 
every  week  (Sundays  excepted)  from  the  hour  of  ten  o'clock  in  the 
forenoon  to  the  hour  of  six  o'clock  in  the  afternoon  ;  provided  always, 
that  the  attendance  of  the  said  justice  may  occasionally  be  supplied  by 
any  other  justice  of  the  peace  for  the  said  county."  Under  section  4  the 
justice's  salary  was  to  be  ;^6oo  ;  and  it  was  to  be  raised  under  section  5, 
which  is  as  follows  : — "  And  for  the  purpose  of  fixing  the  proportions  and 
the  mode  in  which  the  said  sum  of  six  hundred  pounds  shall  be  raised  for 
the  payment  of  the  said  'salary,  the  occupiers  of  the  following  iron- 
works within  the  said  parishes  " — then  certain  ironworks  are  enumerated 
— **and  the  occupiers  of  all  other  ironworks  that  shall  hereafter  be 
erected  within  the  said  parishes  shall  in  the  first  place  contribute 
altogether  one-half  of  the  said  salary,  that  is  to  say,  the  sum  of  three 
hundred  pounds  in  each  year,  for  their  respective  proportions  of  which 
they  shall  be  rated  in  respect  of  the  blast  furnaces  only  in  each  of 
those  several  works  .  .  .  and  that  the  inhabitants  of  the  parish  of 
Merthyr  Tidvil  shall  contribute  the  other  half  of  the  said  salary."  Then 
the  Act  provides  by  whom  the  rates  are  to  be  made,  and  so  on,  and 
there  is  provision  also  for  a  clerk  and  payment  to  a  clerk. 

That  Act  was  followed  by  an  Act  of  1 843  (6  &  7  Vict.  c.  xliv.),  which 
is  entitled,  "  An  Act  to  provide  for  the  more  effectual  execution  of  the 
office  of  a  justice  of  the  peace  in  the  parish  of  Merthyr  Tidvil  and 
certain  adjoining  parishes."  The  preamble  refers  to  the  passing  of  the 
Act  of  1829  (the  duration  of  which  was  limited  to  seven  years),  and 
proceeds  :  "  And  whereas,  the  said  Act  having  now  expired,  grtat 
difficulty  is  now  experienced  in  finding  a  sufficient  number  of  justices 
of  the  peace  to  execute  their  office  within  the  said  parish  of  Merthyr 
Tidvil  and  the  district  surrounding  the  same  with  such  promptness  and 
efficiency  as  the  good  government  of  the  inhabitants  and  the  protection 
of  their  persons  and  properties  require ;  and  it  is  therefore  expedient, 
for  the  purpose  of  securing  a  more  active  and  vigilant  administration  of 
the  laws  within  the  said  parish  and  district,  that  a  justice  of  the  peace 
should  be  specially  appointed  to  act  therein,  with  the  competent 
powers,  and  that  a  competent  remuneration  should  be  paid  to  him  for 
his  services."  Then  it  is  enacted  that  **  the  limits  of  this  Act  shall  be 
held  to  include  the  whole  of  the  said  parish  of  Merthyr  Tidvil,  the 
hamlet  of  Brithdir  in  the  parish  of  Gellygaer,  the  parish  of  Aberdare, 
and  the  hamlet  of  Rhigos  in  the  parish  of  Ystrad-y-fodwg,  in  the  county 
of  Glamorgan,"  thereby  enlarging  the  district.  Then  comes  the 
provision  for  the  appointment  of  a  stipendiary  magistrate  from  time  to 
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time,  as  occasion  may  require.  Section  3  provides  that  "  the  justice  so  ^^O^ 
to  be  appointed  shall  reside  within  the  parish  of  Merthyr  Tidvil,  and  Rex  v,  Hunton;. 
shall  attend  at  some  place  within  the  said  parish  for  the  dispatch  of  m^^!!]^^!^ 
business  three  days  at  the  least  in  every  week,  and  one  day  in  the  Coan^^^dL 
parish  of  Aberdare  or  hamlet  of  Brithdir  (Sundays  excepted),  from  the 
hour  of  ten  in  the  forenoon  to  the  hour  of  four  o'clock  in  the  afternoon, 
or  oftener  if  necessary,  provided  always  that  the  attendance  of  the  said 
justice  may  occasionally  be  supplied  by  any  other  justice  of  the  peace 
having  jurisdiction  in  respect  of  the  matters  to  be  determined  by  such 
justice."  Then  there  are  provisions  dealing  with  his  powers,  the  area 
for  which  he  may  act,  and  so  forth,  the  salary,  and  the  appointment  of 
the  clerk.  Then  by  section  10  :  "  For  the  purpose  of  paying  the  said 
salaries,  and  also  the  expenses  of  this  Act,  and  other  expenses  herein- 
mentioned,  the  justices  of  the  said  county  of  Glamorgan,  in  general  or 
quarter  sessions  assembled,  shall  once  or  oftener  in  every  year  estimate 
the  amount  requisite  for  such  purpose,  and  shall  assess  upon  each 
parish  and  hamlet  included  within  the  limits  of  this  Act,  according  to 
the  proportions  in  which  such  parishes  and  hamlets  respectively  at  the 
time  contribute  to  the  county  rate  of  the  county  of  Glamorgan,  a 
fair  and  just  sum,  and  the  same  shall  be  levied  and  raised  as  herein- 
after provided."  Then  after  .provisions  for  the  raising  of  the  rate  in 
the  different  parishes,  hamlets,  and  so  on,  there  follows  the  section 
which  gives  rise  to  the  discussion  in  this  case,  namely,  section  13  : 
"  And  be  it  enacted  that  it  shall  be  lawful  for  the  justices  of  the  said 
county  of  Glamorgan  in  general  or  quarter  sessions  (if  they  think  fit) 
to  appropriate  any  lands  over  which  they  may  have  control  within  the 
said  parish  of  Merthyr  Tidvil  for  the  purpose  of  the  erection  thereon  of 
a  suitable  office  or  offices  for  transacting  the  magisterial  business  of  the 
district  included  within  the  limits  of  this  Act,  or  otherwise  to  purchase 
lands  or  buildings  suitable  for  the  purposes  aforesaid,  or  to  erect  such 
office  or  offices,  or  to  hire  an  office  or  offices  in  some  suitable  place,  as 
they  think  fit,  and  the  expense  of  purchasing  such  lands  or  buildings, 
or  of  building  and  maintaining  or  of  hiring  such  office  or  offices,  shall 
be  paid  out  of  the  rates  to  be  levied  under  the  provisions  of  this  Act." 
Then  by  section  14  there  is  power  to  borrow  :  "  It  shall  be  lawful  for 
the  said  justices  in  general  or  quarter  sessions  assembled  to  borrow  a 
sum  of  money,  not  exceeding  two  thousand  pounds,  for  the  purpose  of 
purchasing  land  or  buildings,  or  of  erecting  such  office  or  offices  for  the 
purposes  aforesaid,  and  to  charge  the  future  rates  to  be  levied  under 
the  provisions  of  this  Act  with  the  amount  of  the  loan,  and  with  interest 
thereon,  which  sum,  or  any  part  thereof,  the  said  justices  shall  have 
power  to  borrow  from  Her  Majesty's  Exchequer  Loan  Bill  Commis- 
sioners, who  are  hereby  authorised  to  advance  the  same :  Provided 
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^^^^        always,  that  any  money  so  borrowed  shall  be  repaid  by  yearly  instalments 

Hex  V,  Hanton;  of  not  less  than  one-twentieth  part  of  the  sura  borrowed,  together  with 

Oliu^r^flhin  ^°^®''®st."     Then  follows  an  important  provision  in  section  15:  "And 

Ooanty  Council.    ^^  ^^  enacted  that  whenever  any  person  charged  with  any  offence  for 

which  he  or  she  is  liable  to  be  summarily  convicted  before  a  justice, 

shall   be,    without   the  warrant  of   a  justice,    in  the  custody  of  any 

constable  acting  within  the  limits  of  this  Act  during  ihe  time  when  the 

police  office  shall  be  shut,  it  shall  be  lawful  for  such  constable,  if  he 

shall  deem  it  prudent  so  to  do,  to  take  the  recognisance  of  such  person 

with  or  without  sureties  .  .    " 

I  pause  there,  because  there  is  a  considerable  interval  before  there  is 
any  further  legislation  dealing  specially  with  this  particular  district 
What  have  we  up  to  this  point  ?  We  have  in  the  first  instance  an 
ascertained  want.  By  reason,  as  it  is  recited,  of  the  extent  of  the 
population,  and  the  increase  of  manufactures  and  so  on,  in  this  populous 
district,  it  has  been  found  necessary  to  give  that  district  special  facilities 
for  having  its  justice  administered  by  a  magistrate.  It  is  found  to  be  in 
an  exceptional  condition,  and  therefore  it  is  treated  exceptionally.  The 
district  is  itself  compelled  or  empowered  to  incur  the  expense  of 
providing,  at  its  own  cost,  this  additional  advantage.  The  magistrate 
is  created,  as  I  have  said.  There  was  no  special  provision  in  the  Act 
of  1829  dealing  with  courts  or  places  where  the  magistrate  was  to  sit, 
but  it  was  provided  that  he  was  to  reside  within  the  town.  He  was 
left  exactly,  as  far  as  the  place  where  he  was  to  sit  is  concerned,  in  the 
same  position  as  other  magistrates  at  that  time  who  had  to  find  some 
place  in  which  to  sit  and  administer  justice.  But  the  expense  of  the 
clerk's  salary  was  thrown  naturally  upon  that  part  of  the  county  which 
was  to  reap  the  benefit  of  the  Act. 

Then  follows  the  Act  of  1843  which  I  have  read.  After  having  had 
the  experience  of  the  seven  years  during  which  the  first  Act  was  in 
operation,  finding  that  the  mischief  which  that  former  Act  was  passed 
to  mitigate  still  continued,  and  continued  in  an  aggravated  form,  the 
Legislature  intervenes  and,  adopting  the  main  scheme  of  the  earlier 
Act,  enlarges  the  district  and  increases  the  salaries  of  the  magistrate 
and  of  the  clerk,  and  imposes  upon  the  magistrate  the  duty  of  sitting 
not  in  one  place  only,  but  for  one  day,  at  all  events,  in  a  week  in  one 
or  more  of  the  added  districts.  That  involved  a  larger  scheme 
altogether,  and  contemplated  a  larger  area  and  a  largei  amount  of 
business  to  be  disposed  of,  and  it  was  natural  that  some  provision  now 
should  be  made  for  a  want  that  had  no  doubt  been  felt  by  the  experi- 
ences of  the  past,  namely,  a  provision  for  finding  a  court  or  courts 
where  the  magistrate  should  be  able  to  discharge  his  judicial  duties— 
the  magisterial  business  of  the  district.     Hence  the  provision  of  section 
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13,  which  unquestionably  provides  for  the  erection  of  a  suitable  office 

or  offices  for  transacting  the  magisterial  business  of  the  district  included  Rex  v.  Hunton; 

within  the  limits  of  this  Act.  ^aiffshire 

The  question  raised  before  us  is,  what  is  the  fair  meaning  of  the  County  OoundL 
words  "  office  or  offices  "  in  that  connection — "  office  or  offices  for 
transacting  the  magisterial  business  ?  "  The  mischief  that  has  been  felt 
has  not  been  in  respect  of  administration  business  such  as  is  done  by 
magistrates  in  sessions ;  it  has  been  in  respect  of  the  administration  of 
the  criminal  law.  There  are  sections,  which  I  have  not  referred  to  in 
detail,  dealing  with  jurisdiction  in  cases  of  assault  and  matters  of  that 
kind ;  and  obviously  one  of  the  central  purposes — the  chief  purpose,  I 
should  have  thought,  for  which  the  magistrate  was  continued  in  the 
district — was  the  administration  of  justice,  not  merely  what  is  called 
the  ordinary  routine  business  as  distinguished  from  adjudications,  bat, 
in  a  word,  although,  of  course,  the  ordinary  routine  business  had  to  be 
done,  it  was  judicial  business  also  that  had  to  be  done,  and  these  offices 
are  to  be  for  transacting  the  magisterial  business  of  the  district. 

Now,  to  say  that  it  was  deliberately  intended  to  leave  out  of  the 
magisterial  business  that  which — in  view  of  the  reason  as  stated  by  the 
Legislature  itself  for  introducing  this  legislation— is  the  chief  part  of 
that  business,  namely,  the  adjudication  in  court  upon  offenders  who  are 
brought  before  the  magistrate,  seems  to  me  to  be  a  most  extraordinary 
and  far-fetched  contention.  One  would  suppose,  primd  facie^  that  if 
provision  is  being  made  for  a  place  where  the  magisterial  business  is  to 
be  conducted,  the  first  'thing  that  would  enter  into  the  mind  of  the 
Legislature  would  be  to  find  some  place  where  the  magistrate  would 
sit,  and  therefore,  frimd  facie^  one  would  expect  from  the  language 
which  is  used  that  that  would  be  the  intention  which  the  Legislature 
was  seeking  to  carry  out.  It  is  said  that  the  Legislature  here  has  used 
the  words  "  office  or  offices,"  and  that  it  cannot  be  inferred  from  those 
words  that  it  was  intended  to  justify  or  provide  for  the  building  of  a 
court  at  all.  That  is  the  first  contention.  The  second  is  that  even  if 
"  office  or  offices  "  is  capable  of  including  court,  still,  in  the  context, 
the  expression  must  mean  one  office  only,  or  one  building  only  which 
may  consist  of  more  than  one  chamber,  each  chamber  constituting  a 
separate  office,  and  that  the  expression  means  either  a  building  com- 
posed exclusively  of  one  chamber  in  which  administrative  work,  and 
not  judicial  work,  is  carried  on,  or  one  building  composed  of  several 
chambers,  in  none  of  which  judicial  work  is  carried  on,  but  where 
official  administrative  work  is  carried  on.  It  is  said  that  that  is  the 
proper  interpretation  of  the  addition  of  the  word  in  the  plural  "  offices  " 
after  the  word  "  office,"  and  that,  therefore,  in  this  particular  case  there 
was  first  of  all  no  right  to  apply  the  funds  designated  for  the  building  of 
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^^^^  a  court  in  the  modern  sense — that  is  to  say,  a  place  where  justice  is 
Rexz/.  HnntoD;  administered;  and  secondly,  that  if  the  expression  is  capable  of 
5^^^'"'^^.  embracing  a  "  court,"  the  section  provides  only  for  one  office,  and  that  it 
Oonnty  OonnciL  ^s  evident  that  that  "  office  "  was  the  one  place  which  was  meant,  and  the 
operation  of  the  section  is  exhausted,  and  no  more  can  be  done ;  that 
is  to  say,  that  even  if  "  office  "  does  embrace  a  court  where  the  magis- 
trate can  sit  and  administer  justice,  if  one  has  been  built  in  one  part  of 
the  district — though  the  Act  deals  with  a  district  embracing  more 
than  one  sub-district — the  purpose  of  the  Legislature  has  been 
exhausted,  although  the  magistrate,  who  is  charged  with  the  obligation 
of  sitting  in  more  than  one  district,  has  only  been  furnished  with  one 
court  in  one  district  to  sit  in.  That,  again,  is  a  very  extraordinary 
result  to  gather  from  a  section  which  is  passed  from  the  point  of  view 
which  I  have  established  by  reading  the  words  in  the  preamble,  stating 
the  grounds  upon  which  the  Act  was  passed  and  the  mischief  which  it 
was  desired  to  remedy. 

Now,  we  are  dealing  with  the  period  of  1843  in  construing  this  Act, 
and  we  find,  looking,  as  we  are  entitled  to  look,  at  co-temporary 
exposition,  as  it  is  called,  of  the  meaning  of  such  technical  words  as 
"office  or  offices,"  used  in  connection  with  the  discharge  of  the 
duties  of  magistrates,  that  those  words  were,  indeed,  at  one  time  the 
proper  words  for  expressing  not  only  the  place  where  administrative 
business  was  carried  on,  but  the  place  where  judicial  work  was  trans- 
acted. We  find  two  Acts  passed  in  1839,  two^or  three  years  before  the 
Act  in  question  was  passed,  which  shows  the  meaning  which  was 
attached  by  competent  draughtsmen  to  the  words  "  office  or  offices  "  in 
this  connection.  I  refer  particularly  to  the  preamble  to  the  second  of  these 
Acts,  the  Metropolitan  Police  Courts  Act,  1839.  Section  70  of  the  earlier 
of  these  Acts  (the  Metropolitan  Police  Act,  1839  (2  &  3  Vict,  c  47))— 
the  section  which  is  reproduced,  with  one  exception,  in  section  15  of  the 
Act  of  1 843,  which  I  have  just  been  reading  —  is  as  follows  : — "  And  be 
it  enacted,  that  whenever  any  person  charged  with  an  offence  of  which 
he  is  liable  to  be  summarily  convicted  before  a  magistrate,  or  with 
having  carelessly  done  any  hurt  or  damage,  shall  be,  without  the 
warrant  of  a  magistrate,  in  the  custody  of  any  constable  of  the  metro- 
politan police  in  charge  of  any  station  house  during  the  time  when  the 
police-courts  shall  be  shut,  it  shall  be  lawful  for  such  constable,  if  he 
shall  deem  it  prudent,  to  take  the  recognizance  of  such  person,  with  or 
without  sureties,  conditioned  as  hereinafter  mentioned."  Now,  obviously 
that  section,  it  seems  to  me,  means  that  where  a  person  is  in  the 
custody  of  a  constable,  and  the  police-courts  being  shut  it  is  impossible 
to  lake  him  before  a  magistrate,  then  the  man's  recognizance  is  to  be 
taken  by  the  constable  himself;  that  is  to  say,  his  recognizance  that  he 
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will  appear  when  the  court  is  sitting.    What  is  the  **  court "  referred  to  ? 

Not  an  office  where  business  other  than  judicial  business  is  carried  on,  Rex  v.  Huntonj 

but  a  police-court,  where  you  expect  to  find  a  magistrate  sitting,  and  it  f^  ^^^^L^ 

is  obviously  to  meet  the  case  where  the  magistrate  is  not  sitting  within  County  OounclL 

that  place   that    this    provision    is    made   for   taking   the    prisoner's 

recognizances. 

Now,  taking  that  as  the  obvious,  clear,  unambiguous  meaning  of  the 
Legislature  in  that  section,  what  does  it  mean  when  it  is  incorporated 
into  the  Act  of  1843  in  this  connection:  "And  be  it  enacted  that 
whenever  any  person  charged  with  any  offence  for  which  he  is  liable  to 
be  summarily  convicted  .  .  .  shall  be  .  .  .  in  the  custody  of  any 
constable  .  .  .  during  the  time  when  the  police  office  shall  be  shut,  it  shall 
be  lawful  for  the  police-constable  ...  to  take  the  recognizance  of  such 
person  .  .  .  conditioned  for  the  appearance  of  such  party  before  the 
justice  .  .  .  ?"  Now  what  happens  in  the  police  office  there  referred  to, 
when  it  is  not  shut,  in  reference  to  this  particular  case  ?  The  office  is 
the  place  where  the  magistrate  is  sitting  judicially,  where  the  person 
could  be  summarily  convicted  if  the  magistrate  was  there,  and  therefore 
the  place  where  the  magistrate  would  be  sitting  for  the  purpose  of 
dealing  with  his  judicial  functions  is  necessarily,  in  the  Act,  the  police 
office,  and  therefore  the  words  "  police  office "  embrace  the  word 
"  court."  That  is  an  absolutely  conclusive  demonstration,  it  seems  to 
me,  in  the  very  Act  itself,  of  the  meaning  which  the  draughtsmen  have 
attached  to  the  word  "  office " — a  place  which,  whatever  else  it 
embraces,  embraces  the  existence  of  what  can  be  properly  called  a 
court;  that  is  to  say,  the  place  where  the  magistrate  is  sitting  and 
administering  justice. 

So  much  for  the  state  of  the  Act  at  this  date  when  it  was 
passed.  Now  I  will  deal  with  another  criticism  which  has  been 
urged  in  one  of  the  two  points  which  I  have  named  as  the  points 
made  for  the  respondents  in  this  appeal.  It  is  contended  that  the 
words  in  the  first  part  of  section  13  giving  power  to  the  justices  to 
**  appropriate  any  lands  over  which  they  may  have  control  within 
the  said  parish  of  Merthyr  Tydvil  for  the  purpose  of  erection  thereon 
of  a  suitable  office  or  offices  for  transacting  the  magisterial  business 
of  the  district,"  mean  that  the  office  must  be  in  Merthyr  Tydfil; 
and  that  therefore  the  legislature  does  not  contemplate  the  acquisition 
by  any  means,  hiring  a  building  or  appropriating  land,  of  an  office  else- 
where than  in  Merthyr  Tydfil  itself;  and  that  inasmuch  as  an  office  was 
supplied  in  Merthyr  Tydfil,  there  is  no  room  for  any  further  expense  in 
providing  an  office  in  any  other  part  of  the  district.  However,  counsel 
for  the  respondents  do  not  press  that  as  their  main  point,  and  they  do 
not  strenuously  contend  that  the  subsequent  part  of  that  section  does 
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^PQ^ not  make  it  possible  by  other  means — by  building  or  hiring — to  erect 

Rex  V.  Honion;  an  office  elsewhere ;  the  second  clause  being  "  or  otherwise  to  purchase 
Ex  parte  j^nd  or  buildings  suitable  for  the  purposes  aforesaid,  or  to  erect  such 
County  wujMil.  office  or  offices  in  some  suitable  place,  as  they  think  fit,  and  the 
expense  of  purchasing  such  lands  or  buildings,  or  of  building  and  main- 
taining or  of  hiring  such  office  or  offices,  shall  be  paid  out  of  the  rates 
to  be  levied  under  the  provisions  of  this  Act."  It  seems  to  me  that, 
although  the  words  ** office  or  offices"  are,  perhaps,  not  as  happily  put 
together  as  they  might  have  been,  still,  looking  at  the  conditions  dealt 
with,  and  the  obligation  imposed  upon  the  magistrate  to  sit  in  more 
than  one  place,  we  ought  to  construe  those  words  "  office  or  offices," 
if  they  are  capable  of  bearing  the  meaning,  as  not  being  limited  neces- 
sarily to  one  office  only  in  one  part  of  the  district.  It  seems  to  me 
that  the  words  **  office  or  offices  "  are  perfectly  capable,  even  in  their 
natural  meaning,  of  embracing  more  than  one  office,  and  of  covering 
offices  not  merely  in  one  district,  but  an  office  in  each  of  the  two  sub- 
ordinate districts  which  together  make  up  the  whole  stipendiary  district. 
I  think  that  that  is  the  natural  or,  at  all  events,  a  perfectly  possible 
construction  of  those  words  in  that  connection,  and  when  the  purpose 
which  obviously  the  Legislature  had  in  view  is  borne  in  mind,  it  seems 
to  me  it  is  absurd  to  suppose  that  the  Legislature  intended  to  impose 
upon  the  magistrate  the  obligation  of  sitting  in  more  than  one  place, 
and  deliberately  to  withdraw  from  this  county  the  obligation  of  finding 
more  than  one  place  in  the  district  for  him  to  sit  in.  Therefore  it 
seems  to  me  that  the  words  are  quite  compatible  with  the  right  to  find 
more  than  one  office.  Then  the  fact  that  there  are  no  lands  which  as  a 
matter  of  fact  they  have  desired  to  appropriate  in  other  places  does  not 
seem  to  me  to  exclude  their  right  of  erecting  a  building  by  borrowing, 
or  by  hiring,  or  by  any  other  means  in  some  other  place.  The  second 
clause  of  the  section  is  large  enough  to  enable  them  to  build  wherever 
they  think  fit — in  such  suitable  places  as  they  think  fit. 

Therefore  it  seems  to  me  that  taking  the  Act  down  to  this  date  it  is 
clear  that,  according  to  the  intention  of  the  Act,  a  power  is  given  to  the 
quarter  sessions  to  find  a  suitable  court  for  the  magistrate  at  the  expense 
of  the  district  in  such  place  within  the  district  as  they  think  suitable. 
That  is  my  view  of  the  construction  of  the  Act  itself. 

Now  it  is  said  that  all  that  has  been  altered  by  what  took  place  after 
wards.  I  may  first  follow  out  what  was  done  with  regard  to  this 
particular  district  in  subsequent  times,  although,  in  my  judgment,  it 
does  not  really  alter  the  position.  In  1868  an  Act  was  passed  for 
enlarging  the  district  again.  It  recites  the  earlier  Acts  and  that  "it  is 
expedient  that  the  limits  of  the  Act  of  1843  be  extended  and  that  the 
salaries  respectively  authorised  by  the  Act  be  paid  to  the  justice  and 
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clerk  from  time  to  time  appointed  and  acting  under  the  provisions        t^O^ 

thereof  should  be  increased."    Then  section  i  extends  the  limits  of  Rext/.  flnnton; 

the  Act   by  taking  in  a  portion   of  the   parish  of  Llanwonno,  andj^^/^'^'^ 

goes  on  to  provide  that :  "All  and  singular  the  powers  and  authorities,  (Jounty  uwrndL 

rights,  remedies,  and  jurisdictions  conferred  by  that  Act,  shall  be  read, 

construed,  and  applied,  and  exercised  and  enjoyed,  as  if  the  limits  of 

the  Act  of  1843  had  extended  to  and  included  the  added  limits,  and  as 

if  the  same  provisions  had  been  enacted,  and  the  same  powers  and 

authorities,  rights,  remedies,  and  jurisdictions,  had  been  conferred  with 

express  reference  to  the  limits  of  the  Act  of  1843  and  the  added  limits." 

I  should  have  thought  that  would  have  been  enough  to  show  that  the 

Legislature  intended  to  put  the  added  area  in  the  same  position  as 

the  old    district  mutatis  mutandis.     But  the  Legislature  goes  on  ex 

abundanti  cauteiA  to  make  it  perfectly  clear,  although  it  had  already 

been  done  in  general  words,  that  the  powers  of  raising  the  salaries 

and  expenses  conferred  by  the  old  Act  are  to  extend   to  the  new 

district,   and  that  the  new  district  is  to   contribute  its  proper   sh-ire 

to  the  expenses.     That  is  really  what  is  done  in  section   7,  which 

has   been   pressed   upon   us   so   much.     It  provides  that   "the  loth 

and  nth  sections" — those  are  the  two  sections  provided  for  raising 

the  expenses  by  rates  over  the  area  comprised  in  the  district — "  of  the 

Act  of  1843  shall  be  read,  construed,  and  applied,  as  if  the  increased 

salaries   by  this   Act  authorised  and   directed  to  be  paid  had  been 

expressly    included    in    those    sections,    and     the    same    had    been 

enacted    for    the     purpose    of    paying     and    making    provision    for 

payment  of    the  increased  salaries,  and  as  if   the   overseers   of   the 

poor   of  the  parish  of  Llanwonno  had   been  included."     That  is  a 

provision  which  is  introduced,  as  I  say,  ex  abundanti  cautelA  in  respect 

of  the  payment  of  the  salaries ;  and  the  argument  founded  upon  that 

is  that  the  Legislature,  taking  this  precaution   of  dealing  with  salaries, 

has   deliberately  left  out  any  reference  to  any  powers  for  building 

courts,  and  inasmuch  as  it  has   not   referred  again  expressly  to  the 

powers  of  building  courts,  it  must  be  taken  that  it  has  treated  those 

powers  as  having  ceased  to  exist,  and  that  therefore  they  are  not  in 

existence,  and  that  is  an  argument,  it  is  said,  to  show  that  at  the  time 

that  the  Act  of  1868  was  passed,   somehow  or  other    the  power  in 

the  earlier  Act  which  I  have  emphasised  and  dwelt  upon,  for  supplying 

the  courts  to  sit  in,  had  lapsed  and  gone.     It  is  not  contended  that 

this  Act  itself  would  have  the  effect  of  annulling  it  if  it  existed,  but 

the  argument  is  used  in  confirmation  of  the  argument  that  another 

intervening  Act,  which  I  have  not  yet  referred  to,  had  annulled  it.     I 

have  pointed  out  that  no  such  inference  can  be  drawn  from  this  section 

of  the   Act  of  1868,  that  it  is  simply  inserted  ex  abundanti  cautel& 
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^^^^        dealing  with  the  part  of  the  Act  which  was  thought  to  require  extra 

Rex  V.  Hunton;  emphasis,  and  that  it  does  not  annul  anything  already  provided  for  in 

£^^^^^  . .      the  general  words  by  which  the  powers  of  the  Act  of  1843  ^tre  extended 

•Ooonty^wmciL    ^^  the  district  created  by  the  new  Act.     The  only  other  Act  referring 

to  this  particular  district  is  the  Act  of  1894,  which  again  provides  for 

the  extension  of  the  district  and  is  on  the  same  lines  as  all  the  previous 

Acts  and  renders  the  provisions  of  these  Acts  applicable  to  the  extended 

district.    And  section  4  of  the  Act  of  1894  provides  that  "  the  justices 

shall  attend  for  the  dispatch  of  business  at  such  places  and  upon  such 

days  and  at  such  times  within  the  said  district  as  the  standing  joint 

committee  of  the  county  of  Glamorgan  shall  from  time  to  time  appoint. 

Provided  that  he  shall  not  be  required  to  attend  more  than  four  days 

in  each  week."    That  is  an  enlarged  provision  for  securing  sittings  in 

more  than  one  place. 

That  is  the  whole  of  the  special  legislation  with  respect  to  this 
district,  and  so  far  as  that  special  legislation  goes,  it  seems  to  me  that 
the  powers  conferred  as  to  building  courts  and  charging  the  expenses 
of  that  upon  the  district  are  clearly  established — that  is  to  say,  courts 
in  which  the  justices  can  sit  and  administer  criminal  or  magisterial 
justice. 

But  it  is  said  that  the  burden  of  providing  a  court  for  the  justice  to 
sit  in  which  is  imposed  by  the  whole  of  that  elaborate  machinery  on 
the  district  which  theoretically  gets  the  primary  benefit  of  it,  and 
upon  which,  without  question,  the  expenses  of  the  justice's  salary 
and  of  that  of  his  clerk  are  thrown,  has,  by  an  intervening  public 
Act,  been  taken  off  that  special  district,  and  thrown  on  to  the 
county  at  large.  The  Act  in  question  is  the  Petty  Sessions  Act, 
1849,  which  is  a  general  Act  "for  the.  holding  of  petty  sessions 
of  the  peace  in  boroughs,  and  for  the  providing  of  places  for 
the  holding  of  such  petty  sessions  in  counties  and  boroughs."  It  is 
injportant  to  see  what  the  scope  of  that  Act  is,  and  it  appears  by  the 
preamble  which  is,  **  Whereas  certain  meetings  of  the  justices  of  the 
peace  called  petty  sessions  of  the  peace  are  holden  in  and  for  certain 
divisions  of  the  several  counties  of  England  and  Wales  called  petty 
sessional  divisions,  and  important  duties  have  lately  been  assigned  to 
the  justices  attending  at  such  petty  sessions,  and  to  their  clerks,  by 
certain  Acts  of  Parliament,  and  it  is  desirable  to  declare  and  enact 
that  the  sittings,  of  justices  of  the  peace,  or  of  a  stipendiary  magistrate 
in  and  for  every  city,  borough,  or  town  corporate  having  a  separate 
•commission  of  the  peace,  or  for  any  part  thereof,  shall  be  deemed  a 
petty  sessions  of  the  peace  within  the  meaning  of  such  Acts,  and  that 
buildings  or  places  at  which  such  petty  sessions  may  be  holden  shall, 
where  necessary,  be  provided."    Then  section  i  of  the  Act  enacts: 
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"  Every  sitting  and  acting  of  justices  of  the  peace,  or  of  a  stipendiary  t904h 
magistrate,  in  and  for  any  city,  borough,  or  town  corporate  having  a  Rex  v.Hunton: 
sepa/ate  commission  of  the  peace,  or  any  part  thereof,  within  England  ^-^P^f^^ 
or  Wales,  at  any  police  court  or  other  place  appointed  in  that  behalf,  Oounty  Council, 
shall  be  deemed  a  petty  sessions  of  the  peace;  and  the  district  for 
which  the  same  shall  be  holden  shall  be  deemed  a  petty  sessional 
division,  within  the  meaning  of  any  Acts  of  Parliament,  already  made 
or  hereafter  to  be  made,  having  relation  to  such  petty  sessions  or  to 
any  business  to  be  transacted  thereat."  Then  section  2  provides  that : 
"  In  all  cases  where  at  present  there  are  not,  or  where  hereafter  they 
shall  not  be,  any  fit  or  prop^  place  for  the  holding  of  such  petty 
sessions  within  any  such  petty  sessional  division  as  aforesaid,  in  any 
county,  riding,  liberty,  or  division  within  England  and  Wales,  or  within 
any  city,  borough,  or  town  corporate  within  the  same,  it  shall  be  lawful 
for  the  justices  of  the  peace  for  any  such  county,  riding,  liberty,  or 
division,  in  general  or  quarter  sessions  assembled,  and  for  the  council 
or  other  governing  body  or  any  such  city,  borough,  or  town  corporate 
having  a  separate  commission  of  the  peace,  respectively,  if  they  shall 
respectively  think  fit,  from  time  to  time  to  direct  that  fit  and  proper 
places  be  hired  or  otherwise  provided  for  the  holding  of  such  petty 
sessions  of  the  peace  within  any  such  petty  sessional  division  as  afore- 
said, and  that  the  expenses  thereof  and  attendant  thereon  be  paid  out 
of  the  county  rate  or  borough  fund  respectively,  as  the  case  may  be." 
The  argument  is  that  here  is  an  express  provision  in  the  general  Act 
whereby  the  expenses  of  hiring  courts  for  the  magisterial  business  are 
thrown  upon  the  county,  and  therefore  the  inhabitants  of  this  special 
stipendiary  district  of  Merthyr  Tydfil  in  Glamorganshire  are  bound  to 
contribute  to  the  general  county  rates  for  the  purpose  of  erecting  these 
buildings,  and  therefore  it  is  a  glaring  injustice  that  while  these  persons 
are  liable  to  that  obligation  to  contribute  to  these  courts  throughout  the 
whole  county,  they  should  be  called  upon  to  provide  specially,  at  their 
own  expense,  courts  for  themselves  too,  and  that  it  cannot  be  the 
meaning  of  the  Legislature,  and  that  therefore  it  must  be  taken  that  all 
these  elaborate  provisions  of  the  particular  Acts  are  repealed.  The 
simple  answer  to  that  is,  it  seems  to  me,  that  this  Act  which  I  have 
just  read  deals  with  a  different  set  of  cases  altogether.  The  particular 
district  that  we  have  to  deal  with  is  not  a  petty  sessional  division ;  a 
part  of  it  is  in  one  petty  sessional  division,  and  a  part  of  it  is  in 
another,  but,  as  a  whole,  it  is  not  co-extensive  with  any  particular  petty 
sessional  division.  Moreover,  it  is  quite  clear  from  this  Act  that  what 
the  Legislature  is  dealing  with  is  the  sitting  by  the  justices  attending 
petty  sessions ;  and  when  you  come  to  examine  what  are  created  petty 
sessions  for  the  purposes  of  this  Act,  the  particular  jurisdiction  of  the 
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^^^^  Stipendiary  in  this  district  as  it  is,  does  not  fall  within  the  definition 
Rexzf.Hnnton;  of  "  petty  sessions  "  for  whom  these  faculties  are  provided  by  the  Act, 
a^^^^^gL^  a°^  therefore  it  has  no  special  application,  it  seems  to  me,  in  theory  to 
Ooimty  Council,  the  particular  stipendiary  district  which  we  have  to  deal  with  in  respect 
of  this  Act.  That  is  clear  enough  in  theory  ;  but  in  fact  and  in  tnith 
the  injustice  which  they  rely  upon  does  not  exist,  because  the  courts 
which  have  been  found  in  other  parts  of  the  county  and  to  which  it  is 
alleged  the  obligations  of  the  persons  in  the  stipendiary  district  extends, 
thereby  creating  the  injustice,  have  not  been  constructed  in  whole  or 
in  part  at  the  expense  of  the  inhabitants  of  this  stipendiary  district 
They  have  been  constructed  out  of  another  and  different  fund  to  which 
this  district  does  not  contribute  at  all ;  and  therefore  in  fact  there  has 
been  no  injustice,  and  in  theory  it  seems  to  me  that  this  Act  does  not 
make  any  or  provide  for  anything  that  could  be  an  injustice.  This 
district  has  got  a  particular  benefit  by  reason  of  the  special  conditions 
applicable  to  it  alone,  and  it  seems  to  me  to  be  perfectly  consistent 
with  justice,  and  evidently  to  have  been  so  regarded  by  the  Legislature, 
that  the  district  which  got  that  particular  benefit  should  itself  bear  the 
burthen  of  it 

It  seems,  to  me,  therefore,  that  the  decision  of  the  Court  below  was 
wrong.  I  do  not  think  they  have  given  sufficient  attention  to  the 
scheme  enunciated  in  the  series  of  Acts  creating  the  special  district,  and 
throwing  upon  that  special  district  the  burthen  of  its  own  expenses. 
Then  having  got  that  as  the  clear  intention  of  the  Legislature,  even  if 
this  Act  were  not,  as  I  consider,  shown  not  to  be  capable  of  applying 
to  this  particular  district,  I  think  it  would  be  a  very  strong  thing 
to  say  that  the  general  words  of  the  general  Act  could  be  taken 
impliedly  to  repeal  the  special  words  of  the  distinct  Act,  passed 
for  a  special  purpose.  The  authorities  that  could  be  cited  are  very 
numerous  on  that  point,  but  I  need  not  refer  to  them  further  than 
to  say  that  the  principle  seems  to  me  to  be  quite  clearly  stated 
in  the  cases  of  Thorpe  v.  Adams  (1870)  L.  R.  6  C.  P.  125  ;  40  L.  J. 
M.  C.  52  ;  and  Kutner  v.  Phillips^  189T,  2  Q.  B.  267  ;  60  L.  J.  Q.  B. 
505,  referred  to  by  Mr.  Glen. 

Upon  these  grounds  I  am  unable  to  agree  with  the  decision  of  the 
Court  below,  and  therefore  I  think  the  appeal  ought  to  be  allowed. 

RoMER  L.J.  The  question  which  we  have  to  consider  upon  this 
appeal  as  to  the  true  construction  of  the  Act  of  1843  ^s,  to  my  mind,  a 
curious  one,  and  I  cannot  say  I  am  surprised  that  there  has  been  a 
difference  of  opinion  about  it.  The  difference  of  opinion  is  somewhat 
remarkable.  The  auditor  came  to  one  conclusion  upon  the  question 
and  his  conclusion  was  reversed  by  the  Local  Government  Board. 
The  matter  then  came  before  the  Divisional  Court,  and,  as  I  gather, 
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upon  one  part  of  the  case  the  Lord  Chief  Justice  differed  from  Mr.        ^^^^ 
Justice  Wills  as  to  it,  althoi^h  in  the  result  upon  another  part  of  the  Rex  v,  Hanton; 
case  all  the  judges  of  the  Divisional  Court  agreed  in  considering  that  ^^^^Igi.- 
the  position  of  the  auditor  was  correct     It  now  comes  before  us,  and  I  Oounty^wiciL 
gather  we  are  all  agreed  that  the  decision  of  the  Divisional  Court  was 
wrong.     In  that  state  of  things  I  think  I  ought  to  state  my  reasons  for 
the  conclusion  which  I  have  arrived  at,  although  after  what  the  Master 
of  the  Rolls  has  said  I  can  do  so  somewhat  briefly. 

In  my  opinion,  the  words  "  office  or  offices,"  as  used  in  section  13  of 
the  Act  of  1843,  ^rc  words  large  enough  to  include  a  room  or  court 
where  the  stipendiary  magistrate  may  sit  to  hear  the  cases  brought 
before  him.  The  words  used  in  the  section  are  ''suitable  office  or 
offices  for  transacting  the  magisterial  business  of  the  district."  Seeing 
that  the  most  important  part  of  the  magisterial  business  of  the  district 
which  had  to  be  transacted  was  that  of  the  magistrate  himself  when  he 
sat  to  hear  the  cases  brought  before  him,  it  certainly  does  appear  to  me 
to  be  extremely  difficult,  if  not  almost  impossible,  to  suppose  that  the 
section  would,  in  authorising  the  erection  of  a  suitable  office  or  offices, 
intend  to  exclude  any  place  where  the  magistrate  could  sit  to  hear  the 
cases  brought  before  him ;  and  I  think  the  section  did  contemplate 
that  amongst  the  office  and  offices  which  might  be  provided,  there 
should,  if  the  justices  of  the  county  of  Glamorgan  thought  fit,  be 
provided  a  suitable  room  or  court  for  the  magistrate  to  sit  in.  It  could 
not  be,  I  think,  that  if  the  justices  had  sanctioned  a  building  to  contain 
the  offices,  it  would  have  been  ultra  vires  on  their  part  under  the 
section  if  they  had  expressly  sanctioned  ar  building  designed  so  as  to 
contain  a  room  for  the  magistrate  to  sit  in  for  hearing  his  cases  ;  and 
yet,  if  the  view  I  am  taking  were  not  the  correct  one,  it  could  well  be 
contended,  and  I  think  would  have  to  be  held,  that  the  erection  of  such 
a  building  for  such  a  purpose  would  be  u//ra  vires,  1  can  only  say  that 
to  my  mind  there  is  nothing  sufficient  to  justify  this  Court  in  cutting 
down  the  meaning  of  the  words  "  office  or  offices  "  as  contended  for  by 
the  respondents  before  us ;  and  on  this  part  of  the  case  I  agree  with 
my  brother  Wills  in  what  he  said  in  the  court  below. 

The  next  point  is  whether  the  section  only  contemplates  or  sanctions 
the  provision  of  one  building,  and  whether  or  not,  that  building  being 
provided,  it  has  to  be  provided  once  for  all  time,  so  that  when  it  is  once 
provided  the  powers  of  the  section  come  to  an  end.  In  my  opinion 
that  is  too  narrow  a  view  to  take  of  the  operation  of  section  13,  and  it 
is,  moreover,  in  my  opinion,  not  the  correct  view.  The  section  speaks 
of  "  offices  "  in  the  plural,  and  if  the  section  is  looked  at,  and  the  Act 
generally,  to  my  mind  there  is  nothing  sufficient  to  justify  the  Court  in 
cutting  down  the  general  word  "  offices,"  and  saying  that  it  must  mean 
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offices  under  one  roof  or  in  one  building.  Nor  is  there  anything 
Rex  V,  Hnnton;  sufficient  in  the  Act,  to  my  mind,  to  justify  the  Court  in  holding  under 
Ex  parte  section  1 3  that,  when  once  a  building  has  been  resolved  upon  by  the 
OoimtyConncfl!  justices  and  erected  or  provided,  the  whole  of  the  powers  of  the  section 
are  ended.  Nor  can  it,  in  my  opinion,  be  contended  that  the  one 
building,  which  it  is  urged  by  the  respondents  alone  can  be  erected, 
must  be  erected  in  Merthyr  Tydfil.  It  is  true  that  in  the  earlier  part  of 
section  13  you  find  that  the  justices  of  the  county  have  power  to 
appropriate  for  the  purposes  of  the  offices  lands  over  which  they  have 
control  within  the  parish  of  Merthyr  Tydfil,  and  no  other  parish  is 
mentioned.  But  that  may  possibly  be — I  know  not— because  the 
justices  had  in  that  parish  lands  which  might  be  particularly  available 
for  the  purposes  of  offices.  But  when  the  rest  of  the  section  is  looked 
at,  it  is  clear  that  the  power  to  purchase  land  and  to  erect  offices 
is  in  no  wise  limited  by  reference  to  the  parish  of  Merthyr  Tydfil. 
The  section  proceeds  to  authorise  the  justices  to  purchase  land  or 
buildings  suitable  for  the  purposes  aforesaid,  and  those  purposes  are 
the  transacting  of  the  magisterial  business  of  the  district.  It  then 
further  proceeds  to  give  the  justices  power  to  erect  such  office  or  offices 
without  any  limitation.  And  then  come  these  words  :  "  Or  to  hire  an 
office  or  offices  in  some  suitable  place  as  they  think  fit."  Is  there 
anything  in  the  use  of  the  words,  "  in  some  suitable  place,"  in  such  a 
context,  sufficient  to  justify  the  Court  in  holding  that  it  could  only  be 
one  place  ?  To  my  mind,  looking  at  the  section  as  a  whole,  certainly 
not.  I  think  what  it  means  is  that  as  to  each  office,  if  there  is  more 
than  one  office,  it  must  be  in  a  suitable  place ;  but  the  whole  of  the 
powers  of  this  section  are  governed  by  the  use  of  those  words,  "  as  they 
think  fit,"  and  those  words,  to  my  mind,  are  very  important.  It  appears 
to  me,  therefore,  in  the  first  place,  that  the  powers  are  not  limited  to 
the  erection  of  one  building  only.  Nor,  in  my  opinion,  can  it  be  the 
true  view  that  if  a  suitable  office  or  offices  are  once  provided,  then  the 
whole  power  conferred  by  the  section  is  at  an  end,  even  though,  in  the 
opinion  of  the  justices,  it  was  necessary  for  the  purposes  of  transacting 
the  magisterial  business  of  the  district  that  another  office  should  be 
erected  in  a  suitable  place.  To  my  mind,  so  to  limit  the  section  would 
be,  to  a  great  extent,  to  render  it  unworkable,  and  certainly,  to  my 
mind,  such  a  narrow  view,  as  I  think  it  is,  is  not  justified  by  the 
language  used.  Take,  for  example,  the  hiring  of  an  office,  which  is  one 
of  the  means  contemplated  in  the  section  of  providing  an  office. 
Supposing  they  had  resolved  to  hire,  and  had  hired,  a  building  con- 
taining several  rooms,  suitable,  as  they  thought  at  the  time,  and  suffi- 
cient, as  they  thought  at  the  time,  for  the  magisterial  business  of  the 
district,  what  is  to  be  done  if  the  hiring  comes  to  an  end  ?    Can  it  be 
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said  that  they  had  no  power  then,  when  that  emergency  arose,  to  again        ^^Q** 

exercise  the  powers  conferred  by  the  section  and  to  hire  again  ?     In  my  Rex  v.  Hunton 

opinion,  certainly  that  could  not  be  so.     Suppose  the  buildings  erected  ^x  parte 

by  them  were  burnt  down,  could  it  be  that  they  could  not  under  the  Ooun^^^S 

powers  then   erect  fresh   buildings,   and,   if   they  could   erect    fresh 

buildings,  could  it  be  said  that  even  although  the  old  place  had  turned 

out  to  be  inconvenient,  and  another  place  would  be  far  more  suitable, 

they  must  erect  the  new  buildings  on  the  old  site  ?     To  my  mind,  it 

cannot  be  that  that  is  the  view  to  be  taken  of  this  section,  having 

regard  to  the  language  used.     To  my  mind,  the  view  I  am  taking  of  the 

section  is  borne  out  by  the  provision  in  section  3  of  the  Act,  which 

expressly  provides  for  the  attendance  of  the  stipendiary  magistrate,  not 

only  at  Merthyr  Tydfil,  but  also  on  one  day  of  the  week  in  the  parish 

of  Aberdare,  or  the  hamlet  of  Birthdir.    It  appears  to  me  that  section  13 

ought  not  to  be  construed  so  as  to  limit  the  powers  of  the  justices  so 

that  they  could  not,  however  necessary  they  thought  it  to  be,  provide  a 

proper  office,  for  example,  at  Aberdare,  for  the  magisterial   business 

necessary  to  be  transacted  there.     I  can  only  say  that  for  the  reasons  I 

have  given  I  have  come  to  the  conclusion  that  the  section  is  not  limited 

in  the  way  that  it  was  considered  to  be  by  the  auditor  and  by  the 

Divisional  Court. 

I  will  only  add  that,  having  come  to  this  conclusion  on  the  true  con- 
struction of  the  Act  of  1843,  it  is,  to  my  mind,  clear  that  that  Act  has 
not  been  repealed  by  the  Act  of  1849,  as  contended  for  by  the 
respondents.  It  certainly  has  not  been  expressly  repealed,  nor  has  it, 
to  my  mind,  been  impliedly  repealed.  As  was  pointed  out  by  the 
counsel  for  the  appellants,  the  Act  of  1849  ^^^  section  13  of  the  Act  of 
1843  are  not  deding  with  the  same  subject  matters,  and  those  who  have 
to  exercise  the  powers  conferred  by  the  two  statutory  provisions 
respectively  have  not  to  consider  or  to  determine,  in  exercising  those 
powers,  the  same  question  or  condition  of  affairs.  Nor  can  I  find  in 
the  subsequent  legislation  anything  which  would  lead  to  the  supposition 
that  the  powers  conferred  by  the  Act  of  1 843  have  been  curtailed  or 
destroyed.     It  follows  that  those  powers  are  in  existence. 

I  think,  therefore,  that  the  decision  of  the  auditor  was  wrong,  and 
that  the  decision  of  the  Local  Government  Board  was  right,  and  that 
this  appeal  ought  to  be  allowed. 

Mathew  L.J.  I  am  of  the  same  opinion.  The  difficulties  that  have 
arisen  in  this  case,  I  think,  would  have  been  removed  if  due  attention 
had  been  given  to  the  scheme  of  legislation  upon  this  subject,  and  to 
the  plain  language  of  the  Act  of  Parliament  I  cannot  entertain  the 
doubts  and  difficulties  which  have  been  suggested  as  to  what  Parliament 
intended  to  do. 
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^^0^  The  first  Act  is  the  Act  of  1829,  and  from  that  down  to  the  Act  of 

Rex  V,  Hnnton;  1894  there  is  a  clear  indication  of  the  intention  of  the  Legislature  as  to 
G\^msi^  the  object  of  the  Acts,  and  that  object  is  to  be  gathered  from  the 
County  Oot^.  preamble  to  the  Act  of  1829.  The  object  was :  **  Whereas  a  sufficient 
number  of  justices  of  the  peace  for  the  said  county  cannot  be  found  to 
execute  their  office  within  the  said  parishes  with  such  promptness  and 
efficiency  as  the  good  government  of  the  inhabitants  of  the  same 
parishes  and  the  protection  of  their  persons  and  properties  require," 
there  must  be  a  special  jurisdiction  and  a  special  official  assigned  to  the 
district.  A  great  deal  was  made  of  the  fact  that  in  that  Act  of  Parlia- 
ment no  provision  was  made  for  a  suitable  place  for  the  discharge  of 
the  magisterial  functions,  and  we  are  asked  to  assume  that  there  could 
have  been  no  such  place.  I  confess  that  I  should  arrive  at  a  different 
inference  from  the  language  of  section  10  of  the  subsequent  Act.  It 
was  said  that  in  the  remote  times  when  this  Act  of  Parliament  of  1829 
was  passed  the  justices  had  nowhere  to  administer  justice,  and  that  they 
were  compelled  to  have  recourse  to  some  room,  which  was  generally 
furnished  at  an  inn,  where  the  magisterial  business  was  transacted.  I 
do  not  think  it  is  at  all  likely  that  that  was  the  state  of  things  at  MerthyT 
Tydfil,  and  if  it  were  known  when  this  Act  was  passed  that  there  was  a 
place  over  which  the  justices  had  control,  and  where  they  might  have 
assembled,  I  could  well  understand  its  not  being  considered  necessary 
to  have  any  special  legislation  on  the  subject.  The  last  thing  I  should 
infer,  in  the  absence  of  any  special  provision  on  the  point,  would  be 
that  it  was  not  intended  that  there  should  be  anything  in  the  nature  of 
a  court  for  the  magistrate  What  had  by  that  time  been  clearly  estab- 
lished was  that  the  convenient  way  for  magistrates  to  administer  justice 
was  to  sit  in  a  court  and  to  have  the  case  brought  before  them  and  to 
have  the  case  formally  discussed. 

It  is  not  necessary,  after  what  the  Master  of  the  Rolls  and  Lord 
Justice  Romer  have  said,  to  dwell  further  upon  the  original  Act  The 
important  question  in  the  case  arises  upon  the  second  Act,  for  the  same 
purpose,  the  Act  of  1843.  That  contains  a  preamble  of  the  same  sort, 
the  main  object  being  to  extend  the  district  and  to  provide  for  the 
magistrate  having  jurisdiction  over  the  whole  district.  Section  3 
provides :  "  That  the  justice  so  to  be  appointed  shall  reside  within  the 
parish  of  Merthyr  Tidvil  and  shall  attend  at  some  place  within  the 
parish  for  the  dispatch  of  business  three  days  at  the  least  in  eveqr  week." 
Then  comes  the  important  provision  as  to  the  district  which  was 
annexed — "and  one  day  in  the  parish  of  Aberdai^  or  hamlet  of 
Brithdir  (Sundays  excepted)  from  the  hour  of  ten  in  the  forenoon  to 
the  hour  of  four  o'clock  in  the  afternoon  or  oftener  if  necessaiy." 
Section  10  provides  that  for  the  purpose  of  paying  the  salaries  and  the 
other  expenses  of  this  Act  rates  are  to  be  levied  in  the  district.    The 
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next  important  section  is  section  13  :     **  It  shall  be  lawful   for  the        ^^0*- 

justices  of  the  said  county  of  Glamorgan  in  general  or  quarter  sessions  r^x  v.  Hnnton; 

(if  they  think  fit)  to  appropriate  any  lands  over  which  they  may  have  E^  parte 

control  within  the  said  parish  of  Merthyr  Tidvil  for  the  purpose  of  the  Oonnty?^^ 

erection   thereon   of  a  suitable  office   or  offices   for  transacting  the 

magisterial  business  of  the  district  included  within  the  limits  of  this 

Act."     Apparently  there  was  some  land  over  which  they  had  some 

control,  and  those  provisions  are  in  reference  to  the  use  of  that  land. 

Then  the  section  goes  on  :  "  Or  otherwise  to  purchase  land  or  buildings 

suitable  for  the  purposes  aforesaid  " — that  is  to  say,  for  the  magisterial 

business  of  the  district — "  or  to  erect  such  office  or  offices,  or  to  hire 

an  office  or  offices  in  some  suitable  place,  as  they  think  fit,  and  the 

expense  of  purchasing  such   lands  or   buildings,  or  of  building  and 

maintaining  or  of  hiring  such  office  or  offices,  shall  be  paid  out  of  the 

rates  to  be  levied  under  the  provisions  of  this  Act."     Can  there  be  any 

question  that  what  was  contemplated  was  the  creation  of  a  proper  office 

for  transacting  the  magisterial  business  of  the  district  ?     No  one  can 

doubt  that  it  was  intended  to  do  what  has  been  done  elsewhere  in  the 

United  Kingdom,  that  is,  to  provide  a  suitable  court  in  which  the 

magistrate  could  sit,  and  in  which  those  who  were  charged  with  offences 

could  be  properly  brought  up.     Then  section   14  contains  a  power  to 

borrow  money,  and  the  extraordinary  conclusion  which  has  been  drawn 

from  the  language  of  section  14  is  that  there  could  be  only  one  court 

erected.     Why  that  should  be  supposed  to  have  been  the  intention  of 

the  Legislature  I  do  not  know — to  coerce,  as  it  were,  the  magistrates 

not  to  commence  the  construction  of  any  suitable  courts  unless  they 

wanted  ;;^2,ooo.       It  was  the  duty  of  the  magistrates  to  borrow  as 

little  as  they  could,  and  if  they  only  wanted  ;^Soo  it  is  ridiculous  to 

suppose  that  it  was  meant  that  their  power  of  borrowing  was  taken  from 

them  at  the  moment  when,  in  the  exercise  of  their  proper  discretion, 

they  asked  for  no  more  than  they  really  wanted.     Then  comes  the  last 

important  section,  namely,  section  15,  and  reading  that,  no  one  can 

doubt  for  a  moment  that  it  was  intended  there  should  be  an  office  and 

a  police  office — or  a  court   in   the   ordinary  sense  and  in  common 

language — in  which  the  work  of  the  magistrate  could  be  conducted.    It 

provides  that  if  the  police  office  should  be  shut,  the  constable  having 

charge  of  the  person  who  was  proposed  to  be  brought  up,  should  have 

the  power  of  taking  recognisances.      That,  it    was   said,  was   quite 

consistent  with  the  view  that  there  was  only  to  be  one  place,  at  a  place 

in  Merthyr  Tydfil,   despite  the  language   of  the  preceding  sections, 

which  allowed  the  creation  of  courts  in  the  outlying  districts.     But  is  it 

reasonable  to  suppose  that  it  was  intended  under  that  section  of  the 

Act  of  Parliament,  to  compel  a  policeman  who  had  charge  of  a  prisoner, 

to  take  that  person  to  Merthyr  Tydfil  to  ascertain  whether  or  not  the 


Digitized  by 


Google 


940  KNIGHTS    LOCAL   GOVERNMENT    REPORTS.  1904. 

^^^^        court  there  was  shut  up  ?    Surely  it  contemplated  that  the  prisoner 

Rexv.  Hunton;  should   be   taken   to  the  nearest  place  in  the    district    to  which  he 

f^!^V^^^gh:     belonged,  and  if  it  turned  out  that  the  magistrate  was  not  there,  and 

Coanty^miciL    ^bat   the  court  was  shut    up,  the  policeman  should  have  the  power 

conferred  upon  him  by  that  section.      All  the  language  of  the  Act 

seems  to  me  to  be  decisive.     The  intention  was  that  there  should  be 

courts,  first  a  court  at  Merthyr  Tydfil,  and  a  court  at  Aberdare,  and  in 

the  other  place  mentioned  in  the  Act  of  Parliament, 

Now  that  was  the  state  of  the  law  as  regards  this  district  up  to  the 
time  of  the  passing  of  the  Petty  Sessions  Act,  1849.  ^^  ^s  said  that  the 
effect  of  that  Act  was  to  throw  the  expenses  in  question  upon  the 
county,  and  therefore  to  repeal  the  previous  special  legislation  with 
reference  to  this  district.  It  seems  to  me  it  would  be  a  most  extra- 
ordinary conclusion  to  arrive  at  that  this  general  legislation  repealed 
the  special  and  careful  legislation  with  reference  to  that  particular 
district ;  but,  for  the  reasons  given  by  my  Lord,  when  the  Petty  Sessions 
Act  is  carefully  examined,  it  has  no  application  to  a  district  of  this 
jiort,  which  was  not  a  petty  sessional  district.  Upon  that  ground  alone 
that  argument  disappears. 

That  being  the  condition  of  things  in  this  district,  we  come  to  the 
Act  of  1868,  which  once  more  repeats  in  its  preamble  the  object  of 
the  appointment,  and  which  points  out  the  importance  of  adding  to  the 
district,  and  then,  in  section  i,  contains  this  clear  provision,  which  is 
wholly  inconsistent  with  the  notion  that  there  had  been  any  repeal  of 
the  special  legislation  :  **  All  and  singular  the  provisions  of  the  Act  of 
1843  as  varied  by  this  Act  and  all  and  singular  the  powers  and 
authorities,  rights,  remedies,  and  jurisdictions,  conferred  by  that  Act, 
shall  be  read,  construed  and  applied,  and  exercised  and  enjoyed,  as  if 
the  limits  of  the  Act  of  1843  ^^^  extended  to  and  included  the  added 
limits."  Is  that  the  language  which  would  be  used  if  the  important 
provisions  with  reference  to  the  liability  for  these  expenses  had  been 
repealed  by  the  Petty  Sessions  Act,  1 849  ?  It  seems  to  me  that  there 
is  no  ground  whatever  for  any  such  suggestion.  The  intention  of  the 
Legislature  was  to  carry  on  and  maintain  the  jurisdiction  given  by  the 
original  Act,  and  extend  it  to  the  added  area. 

Then  we  come  to  the  Act  of  1894.  There  is  the  same  intention  of 
the  Legislature  clearly  manifested,  with  the  same  preamble,  and  the 
same  provision  for  maintaining  the  rights,  remedies  and  jurisdictions 
conferred  by  the  earlier  Acts.  Now  is  it  conceivable  that  that 
phraseology  would  have  been  adopted  if  the  Legislature  knew,  as  they 
must  have  known,  that  the  special  legislation  was  altered  ?  A  further 
pomt  was  made  with  reference  to  the  Act  of  1894,  that  there  was 
another  ground  upon  which  it  must  be  taken  to  have  repealed  the 
special  legislation,  and  that  was  the  refined  and  legal  argument  upon 
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section  ii  of  the  Act  of  1868,  repeated,  curiously  enough,  in  the  Act 

of  1894.     Section  7  of  the  Act  of  1868  provides  that :  "  The  loth  and  Rex  v,  Hunton; 

nth  sections  of  the  Act  of  1843  shall  be  read  construed  and  applied  j^'*^^'^^. 

as  if  the  increased  salaries  by  this  Act  authorised  and  directed  to  be  Ooun^wundl! 

paid  had  been  expressly  included  in  those  sections,  and  the  same  had 

been  enacted   for  the  purpose  of   paying  and   making  provision  for 

payment  of  the  increased  salaries,  and  as  if  the  overseers  of  the  poor 

of  the  parish  of  Llanwonno  had  been  included  in  section  1 1  of  the  Act 

of  1843."     I^  is  said  that  that  provision,  which  is  a  special  provision  as 

to  salaries,  implied  that  the  special  legislation  was  repealed.     I  cannot 

accept  that.     That  section,  upon  which  we  heard  so  much  argument, 

is  repeated  in  the  Act  of  1894  with  the  same  abundant  caution  which 

characterises  sometimes  the  legislation  with  regard  to  subjects  of  this  sort. 

That  being  the  condition  of  things,  it  appears  to  me  that  the 
language  of  the  Act  concludes  the  question,  and  that  there  is  no 
ground  for  saying  that  the  word  "  offices  "  does  not  mean  the  court 
where  the  magistrate  is  to  sit  and  exercise  his  jurisdiction,  and  there 
is  no  foundation  whatever  for  the  assertion  that  the  special  legislation 
was  repealed  either  by  the  Petty  Sessions  Act  or  by  section  1 1  and 
the  corresponding  section  in  the  Acts  of  1868  and  1894. 

I  agree,  therefore,  that  this  appeal  must  be  allowed. 

Collins  M.R.  I  had  intended  to  add  a  reference  to  2  &  3  Vict, 
c.  71.  I  did  refer  to  the  earlier  chapter,  but  unfortunately  I  forgot  to 
refer  to  the  second  one — section  i  particularly  of  that  Act,  and  also,  I 
think,  section  i  of  the  earlier  Act. 

Appeal  allowed  with  costs. 

Ryde,  There  is  one  other  point  with  regard  to  the  auditor's  costs. 
The  auditor  is  directed  by  the  statute,  which  provides  for  these  pro- 
ceedings, to  appear  here  and  support  his  disallowance,  and  the  costs 
are  to  be  reimbursed  in  the  manner  provided  by  the  statute  unless  the 
Court  otherwise  orders.  I  apprehend  your  Lordships  will  say  that  this 
was  a  proper  case  in  which  the  auditor  might  bring  the  matter  up  here. 

Collins  M.R.     Yes,  certainly. 

Cunningham  Glen.     That  is  not  against  us. 

Ryde,     I  do  not  know  what  the  effect  of  the  Act  is. 

Solicitors  for  the  County  Council — Cheston  and  Sons,  for  Mansel 
Franklen,  Clerk  to  the  Council. 

Solicitor  for  the  District  Auditor—?,  J.  Thairwell,  for  W.  and  W.  B. 
Hunton,  Richmond,  Yorkshire. 

Solicitors  for  the  Merthyr  Tydfil  Guardians — Wrentmore  and  Sons, 
for  F.  T.  James,  Merthyr  Tydfil. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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fuly  I. 


TOWERS  (/.  BROWN. 

Bye-lawB—BuUdlnflTs— Application    of  bye-laii70   to  Hoops  of  ware- 
house bulIdlnflrB— Oenepal  clause  to  secupe  adequate  stpen^th. 

Where  the  bye  laws  of  an  urban  authority  lay  down  rules  as  to 
the  strength  of  timbers  for  floors  of  certain  kinds ^  and  do  not  firovide 
in  detail  for  all  possible  modes  of  construction,  but  contain  a  general 
clause  requiring  suitable  materials  and  adequate  strength,  a  floor 
constructed  partly  of  timber  and  partly  of  steel  is  subject  to  suck 
general  clause,  and  not  to  the  rules  applicable  to  floors  constructed 
wholly  of  timber. 

Case  stated  by  the  stipendian-  magistrate  for  the  city  of  Leeds,  who 
had  dismissed  an  information  preferred  by  W.  Towers,  the  appellant, 
building  inspector  and  surveyor  of  the  city  of  Leeds  on  behalf  of  the 
corporation,  against  W.  Brown,  the  respondent,  for  that  he  on  Sep- 
tember lo,  1902,  did  commit  a  breach  of  a  certain  bye^law,  to  wit, 
bye-law  58  of  the  bye-laws  relating  to  new  streets  and  buildings  then 
being  in  force  in  the  city  aforesaid.  The  bye-laws  had  been  made 
by  the  council  under  section  23  of  the  Public  Health  Acts  Amendment 
Act,  1890,  and  had  been  confirmed  by  the  Local  Government  Board. 

The  following  statement  of  facts  was  set  out  at  paragraphs  4 
et  seq. : — 

In  the  month  of  May,  1902,  a  portion  of  an  extensive  tanneiy, 
situate  at  Bramley,  in  Leeds,  aforesaid,  of  which  the  respondent  is  the 
occupier,  was  destroyed  by  fire,  and  with  a  view  to  the  rebuilding  of 
the  premises  so  destroyed  plans  were  deposited  with  the  Leeds  Cor- 
poration on  June  20,  1902.  At  the  time  when  the  said  plans  were 
being  prepared  there  were  not  in  force  any  bye-laws  or  regulations  as 
to  the  strength  and  construction  of  the  floors  of  new  buildings  then 
being  erected  or  intended  to  be  erected  within  the  said  city ;  but  two 
days  before  the  actual  deposit  of  the  plans,  that  is  to  say,  on  June  18, 
the  bye-laws  under  which  the  information  was  laid  were  allowed  by 
the  Local  Government  Board,  and  thereupon  came  into  operation. 
A  copy  of  such  bye-laws  is  exhibited  hereto,  and  forms  part  of  this 
special  case.     (Par.  4.) 

The  plans  as  deposited  under  bye-law  116  were  approved  by  the 
corporation  under  bye-law  117  on  June  27,  1902,  and  the  respondent 
forthwith  commenced  the  operations  necessary  for  rebuilding  in 
accordance  with  the  said  plans.     In  the  month  of  September,  1902, 
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the  appellant  intimated  to  the  respondent  that  in  his  opinion  the  con-  ^^OS* 
struction  of  certain  floors  in  the  buildings  then  in  course  of  erection  Towers  v. 
was  not  in  compliance  with  the  byeslaws,  but  the  respondent,  being  Brown, 
advised  to  the  contrary  effect,  continued  the  work,  alleging  that  the 
buildings  conformed  to  the  bye-laws  in  all  respects,  and  were  being 
erected  in  accordance  with  the  approved  plans.  Accordingly  on 
November  i8  the  present  information  was  laid  charging  that  the 
respondent  "beirig  a  person  who  erected  a  new  building  (being  a 
building  of  the  warehouse  class),  to  wit,  workshops  and  drjing-rooras, 
abutting  upon  the  west  side  of  the  tanyard  of  the  Hough  End  taiiner>% 
situate  at  Hough  End,  Bramley,  in  the  said  city,  unlawfully  did  not 
construct  the  first,  second,  and  third  floors  in  accordance  with  the 
requirements  of  bye-law  58  of  the  bye-laws  with  respect  to  new  streets 
and  buildings  in  the  city  of  Leeds  duly  made  and  allowed  and  then 
in  force,  to  wit,  did  construct  the  said  floors  with  commons  joists  of 
less  depth  than  is  required  by  the  said  bye-laws,  and  did  not  cause 
the  said  several  joists  to  be  of  at  least  the  same  strength  as  is  required 
by  such  bye-law,  contrary  to  the  said  bye-laws."     (Par.  5.) 

The  planks  or  boards  of  the  floors  referred  to  in  this  information 
rested  on  a  structure  consisting 'of  beams  or  girders  made  of  steel, 
with  superincumbent  wooden  joists,  the  distance  between  the  steel 
girders  from  centre  to  centre  being  nine  feet,  while  the  distance 
between  two  adjacent  girders  in  clear  bearing  was  from  eight  feet  to 
eight  feet  six  inches.  The  wooden  joists  were  respectively  five  and 
a  half  inches  in  depth  and  three  inches  in  thickness,  and  were  laid 
at  a  distance  of  fifteen  inches  apart  measured  from  the  middle  of  one 
joist  or  to  the  middle  of  th«  next  or  to  the  nearest  wall.     (Par.  6.) 

The  appellant  contended  that  bye-law  58  required  that  each  of  the 
joists  should  be  eight  inches  in  depth  and  three  in  thickness.  The 
respondent  contended  that  bye-law  58  was  in  express  terms  confined  to 
floors  made  of  timber,  and  was  not  applicable  to  floors  resting  on 
steel  girders ;  and  further,  that  the  bye-law  regulating  the  construction 
of  the  floors  in  question  was  bye-law  No.  60,  which  does  not  prescribe 
any  specific  dimensions  for  the  girders  or  joists,  but  requires  the  floors 
to  be  "  properly  constructed  of  sound  and  suitable  materials  and  of 
adequate  strength."  There  was  no  information  exhibited  in  respect 
of  any  alleged  breach  of  bye-law  60,  but  the  respondent  tendered 
evidence  to  prove,  and  did  by  such  evidence  establish  that  the  require- 
ments of  that  bye-law  had  in  fact  been  complied  with.  It  was  further 
pointed  out  on  behalf  of  the  respondent  that  if  the  construction  of 
the  floors  were  to  be  regulated  by  bye-law  58,  as  the  appellant  con- 
tended, and  not  by  bye^law  60,  the  provisions  of  the  former  bye-law 
could  apply  only  to  the  tier  of  wooden  joists,  while  the  subjacent 
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^^^^        metal  girders  upon  which  the  stability  af  the  whole  structure  depended 
Towers  v.  would  not  be  in  anv  way  subject  to  the  control  of  the  local  authoritj-. 

Brown.-  (p^r.  7.) 

The  material  parts  of  bye-law  58  are  as  follows : — 

"  Timbers  of  Floors  of  Ordinary  Construction. 
"  58.  Every  person  who  shall  erect  a  new  building  and  shall  con- 
struct any  floor  in  such  building : — 

With  joists  or  joists  and  beams  or  girders  oi  good  sound  fir  or 

pine  laid  on  edge  in  the  ordinary  way ;  the  joists  being  laid  at  a 

distance  of  fifteen  inches  apart  measured  from  the  middle  of  one 

joist  to  the  middle  of  the  next  or  to  the  nearest  wall ;  the  beams 

or  girders  being  laid  at  a  distance  of  ten  feet  apart  measured 

from  the  middle  of  one  beam  or  girder  to  the  middle  of  the  next 

or  to  the  nearest  wall,  and  the  joists  being  covered  with  boards, 

shall  cause  the  several  common  joists  in  such  floor  and  the  several 

beams  or  girders  supporting  the  same  and  not  supporting  any  wall, 

pier  or  other  such  load  to  have  a  sufficient  bearing  at  each -end  and  to 

be  in  every  part  of  not  less  depth  and  thickness  than  are  hereinafter 

prescribed." 

The  bye-law  then  prescribed  the  dimensions  required  for  the  various 
joists,  beams  and  girders  in  the  different  classes  of  buildings,  such 
dimensions  being  dependent  on  the  length  of  the  joist,  beam  or  girder 
thus : — 

**  Common  Joists  (Warehouse  Buildings). 

"  (2)  Subject   as   hereinafter   provided  such  person   shall   if  such 

building  be  a  building  of  the  warehouse  class,  cause  every  common 

joist  to  be  of  not  less  depth  and  thickness  than  the  following,  that  is 

to  say  : —  ... 

Length  six  feet  to  nine  feet. 

"  {c)  If  the  length  of  such  joist  be  more  than  six  feet  but  not  more 

than  nine  feet  its  depth  shall  be  eight  inches  and  its  thickness  three 

inchest 

«  «  *  »  »  ♦ 

"Beams,  &c.  (Warehouse  Buildings). 

"  (6)  Subject  as  hereinafter  provided  such  person  shall  if  such 
building  be  a  building  of  the  warehouse  class,  cause  every  beam  or 
girder  supporting  such  wall,  and  not  supporting  any  wall,  pier,  or 
other  such  load,  to  be  in  every  part  of  not  less  depth  and  thickness 
than  the  following,  that  is  to  say : — " 

Then  follow  directions  as  to  the  depth  and  thickness  for  timbers 
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of  varying  lengths,  and  the  bye-law  concludes  with  a  proviso  allowing        ^^OS* 
(i.)  a  variation  in  the  dimensions  of  the  timbers  on  condition  that  the  Towers  v. 
strength  (i.e.,  the  product  of  the  square  of  the  depth  multiplied  by  the  Brown, 
thickness)  remains  constant,   and  (ii.)   a  diminution   in  the  strength 
in  case  the  timbers  are  laid  at  less  distances  apart.     But  it  is  stipu- 
lated that  in  no  circumstances  shall  the  thickness  be  less  than  two- 
thirds  of  the  thickness  hereinbefore  specified ;  and  on  behalf  of  the 
respondent  the  stipulation  was  relied  upon  as  affording  a  clear  indica- 
tion that  the  bye-law  contemplated  the  use  of  timber  only,  and  not 
the  employment  of  steel  or  wrought  iron  in  the  buildings  to  which  its 
provisions   were   sought   to  be  applied.     The  terms   of   the  proviso 
hereinbefore  referred  to  are  as  follows : — 

"  Floors  (Joists  and  Beams,  &c.).  -Proviso  for  Timbers 
of  the  same  strength. 

"  Provided  that  :— 

"(i)  The  foregoing  requirements  of  this  bye-law  as  regards  the 
depth  and  thickness  of  joists  and  beams  or  girders  shall  be  deemed 
to  be  complied  with  if  the  person  erecting  the  new  building  shaJl 
cause  the  several  joists  and  beams  or  girders  to  be  of  at  least  the  same 
strength  as  is  required  by  the  bye-law ;  and  the  thickness  of  the  joist, 
or  of  the  beam  or  girder,  to  be  in  no  case  less  than  two-thirds  of  the 
thickness  hereinbefore  specified." 

"And  for  Timbers  of  a  less  Strength. 

*'  (2)  If  the  joists  and  beams  or  girders  be  laid  at  a  less  distance 
apart  than  that  specified  in  this  bye-law,  they  may  be  of  proportionately 
less  strength  than  is  required  by  the  bye-law ;  but  the  thickness  of  the 
several  joists  and  beams  or  girders  shall  in  no  case  be  less  than  two- 
thirds  of  the  thickness  hereinbefore  specified."     (Par.  8.) 

Bye-laws  59  and  60  are  as  follows : — 

"  Timbers  of  certain  Floors  not  within  the  preceding 

BVB-LAW. 

"  59. — (i)  Every  person  who  shall  erect  a  new  building  and  shall 
construct  any  floor  in  such  building  with  joists  or  joists  and  beams  or 
girders  laid  at  a  greater  distance  apart  than  that  specified  in  the  fore- 
going bye-law,  but  otherwise  in  the  manner  specified  in  such  bye-law, 
shall  cause  such  joists,  or  joists  and  beams  or  girders  to  be  of  pro- 
portionately greater  strength  than  is  required  by  such  bye-law ;  and 

"  (2)  Ever)'  person  who  shall  erect  a  new  building  and  shall  con- 
struct any  floor  in  such  building  as  a  framed  floor,  or  as  a  floor  formed 
with  beams  at  short  distances  apart,  and  covered  with  battens,  deals, 
or  planks,  without  joists,  or  with  joists  covered  with  boards,  where 


Digitized  by 


Google 


94^  knight's  local  government  reports. 

.  A^"^    _  thQ  joists,  or  joists  and  beams  or  girders  are  of  any  kind  of  wood  not 
Towers  v,  being  good  sound  fir  or  pine,  shall  cause  the  several  timbers  (rf  such 

BrowiL  Aqqj.  tQ  jjg  Qf  5y^>j^  depth  and  thickness  as  to  secure  proper  stabilit)." 

"  Floors  (Public  and  Warehouse  Buildings). 

"  60.  Every  person  who  shall  erect  a  new  public  building,  or  a  new 
building  of  the  warehouse  class,  shall  cause  every  floor  of  such  build- 
ing, not  being  a  floor  to  which  any  of  the  foregoing  bye-laws  apply, 
to  be  properly  constructed  of  sound  and  suitable  materials,  and  of 
adequate  strength.  He  shall  in  the  case  of  a  public  building,  cause 
the  floor  of  every  lobby,  passage,  corridor,  or  landing  therein,  which 
is  not  intended  solely  as  a  means  of  access  to  any  private  apartment 
to  be  constructed  of  incombustible  materials,  and  carried  by  supports 
of  incombustible  material."     (Par.  9.) 

It  was  proved  in  evidence  before  the  magistrate  that  floors  may  be 
and  sometimes  are  constructed  of  joists  covered  with  floor  boards 
without  any  beams  or  girders ;  and  further,  that  by  reason  of  the 
superior  rigidity  of  the  steel  girders  the  floor  in  question  was  of  greater 
stability  than  it  would  have  been  if  it  had  rested  on  wooden  beams  of 
the  dimensions  required  by  bye-law  58  for  beams  of  buildings  of  the 
warehouse  class.     (Par.  fo.) 

It  was  also  contender!  on  behalf  of  the  respondent  that  bye-law  58 
was  invalid  by  reason  of  ambiguity  inasmuch  as  it  did  not  show  clearly, 
positively  or  definitely  the  obligations  imposed  thereby.     (Par,  11.) 

The  magistrate  was  of  opinion  that  where  a  floor  of  a  new  building 
of  the  warehouse  class  is  constructed  entirely  of  timber,  the  construc- 
tion is  regulated  by  bye-laws  58  and  59,  but  that  where  the  floor  of 
such  building  is  constructed  with  joists  resting  on  girders  of  steel  or 
of  other  materials  differing  from  timber  in  strength,  weight  and  elas- 
ticity, the  construction  is  regulated  by  bye-law  60.  "The  magistrate 
therefore  dismissed  the  information  without  expressing  any  opinion 
as  to  the  alleged  invalidity  of  bye-law  58.     (Par.  12.) 

The  question  upon  which  the  opinion  of  this  honourable  Court  is 
desired  is  whether  upon  the  above  facts  the  magistrate  came  to  a 
correct  decision  in  point  of  law.  If  the  Court  should  be  of  that 
opinion,  then  the  said  order  of  dismissal  is  to  stand ;  if  of  a  contran* 
opinion,  then  the  case  is  to  be  remitted  to  him  with  a  direction  to 
convict  the  respondent,  or  with  such  other  direction  as  to  the  Court 
may  seem  fit.     (Par.   13.) 

Macmorran,  K.C.,  and  Leslie  for  the  appellant.  This  is  a  short 
point  on  building  bye-laws.  It  is  contended  by  the  respondent  that 
bye-law  58  does  not  apply  unless  the  joists  be  made  of  good  sound 


Digitized  by 


Google 


K.B,  KINGS    BENCH    DIVISION.  94/ 


fir  or  pine  laid  on  edge  at  distances  of  fifteen  inches  apart,  &c. ;  but 
bye^law  58  was  intended  to  meet  the  case  of  floors  of  ordinary  con-  Towers  1 
stniction,  whether  on  beams  or  girders.  Ordinary  construction  means  Brown, 
floors  mentioned  in  the  earlier  part  of  the  bye-law,  and  joists  where  they 
occur  in  floors  are  to  be  of  the  thickness  prescribed  by  the  bye-law, 
and  they  must  all  be  composed  of  good  sound  fir  or  pine  laid  on  edge 
and  so  on.  The  proposition  is  that  bye-law  58  is  intended  to  apply 
to  any  floor  so  long  as  it  is  made  with  joists  and  beams,  and  notwith- 
standing the  floor  rests  on  beams  or  girders  made  of  steel. 

Tindal  Aikinsoriy  AT.C,  and  E,  O.  Simpson  for  the  respondents. 
The  magistrate  was  right.  This  floor  is  perfectly  adequate  under 
bye-law  60,  and  it  is  found  in  paragraph  7  of  the  case  that  the 
respondents  established  this  by  evidence.  The  object  of  these  bye- 
laws  is  to  secure  the  public  safety  against  fire,  and  when  a  floor  such 
as  this  is  found  to  be  constructed  of  sound  and  suitable  materials, 
and  of  adequate  strength  in  the  terms  of  bye-law  60,  the  provisions 
of  bye-law  58  do  not  apply.  Indeed,  that  bye-law  is  of  limited  appli- 
cation, for  it  applies  only  to  cases  where  the  best  timber  is  used,  and 
does  not  prohibit  other  kinds  of  material.  The  bye-law  is  ambiguous, 
and  is  void  for  uncertainty. 

Lord  Alverstone  C.J.  We  are  unable  to  interfere  with  this 
decision.  No  one  can  say  that  the  bye-laws  are  clear,  because  hypo- 
thetical cases  can  be  put  which  do  not  seem  to  be  covered  by  them ; 
but  the  only  possible  construction  which  would  support  Mr.  Mac- 
morran's  contention  is  that  bye-law  58  is  to  be  read  as  if  it  said  "  joists 
where  they  occur  on  floors  are  to  be  of  a  certain  thickness  and  size." 
I  think  when  we  look  through  all  these  bye-laws,  and  when  we  look 
at  bye-law  59,  which  sums  up  the  duty  where  the  floor  does  not 
comply  with  the  exact  conditions  laid  down  by  bye-law  58,  it  seems  to 
me  that  they  are  really  intended  to  refer  to  the  timbers  of  floors  not 
within  the  preceding  bye-laws.  I  know  that  clause  59  is  in  the  nature  of 
a  sub-clause,  but  the  subject  matter  which  is  there  described  seems  to 
me  compendiously  to  speak  of  what  has  been  dealt  with  at  length  in 
bye-law  58,  and  that  being  so,  I  think  that  the  only  reasonable  con- 
struction is  that  bye-law  58  is  intended  to  relate  to  floors  which  are 
constructed  in  the  ordinary  way,  both  with  the  beams  and  girders  of 
timber  and  the  joists  of  timber,  and  that  this  building  does  not  come 
within  that  clause ;  and,  as  the  stipendiary  magistrate  said,  if  it  were 
within  the  bye-laws  at  all  it  was  within  bye-law  60.  The  fact  that 
there  are  omissions  of  cases  in  such  bye-laws  when  the  matter  comes 
to  be  discussed  is  not  an  uncommon  occurrence,  but  I  do  not  think 
any  argument  can  be  founded  on  that  against  the  obvious  meaning 
of  bye-law  58. 
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^^Q^  Wills  J.     I  think  it  is  reasonably  clear  that  both  bye-law  58  and 

Towere  v.  bye-law  59,  but  bye-law  59  especially,  are  intended  only  to  deal  with 

Brown.  wooden  beams  and  Joists  and  girders,  or  whatever  they  may  be.    I 

think  the  stipendiary  magistrate  came  to  a  right  conclusion. 
Channell  J.     I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant — Robert  E.  Fox,  Town  Clerk,  Leeds. 
Solicitors  for  the  respondent — Simpson  &  Co.,  Leeds. 
/Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Iaw. 

Note. 

This  case  occurred  in  1903,  and  by  an  oversight  on  the  part  of  the  reporter 
was  not  reported  at  the  time.  So  far  as  we  are  aware  the  case  has  not  been 
elsewhere  reported. 

The  validity  of  the  bye-law  No.  58,  though  raised  in  the  case  stated  by  the 
magistrate,  was  not  pressed  in  the  High  Court,  and  the  whole  case  went  off  on 
the  minor  issue  whether  bye- law  60,  which  was  in  very  general  terms,  and  did 
not  prescribe  details  of  construction,  applied  to  the  particular  composite  floor, 
formed  of  timber  and  steel,  over  whidi  the  issue  was  raised.  It  appears  that  the 
Leeds  Corporation  had  adopted  model  clauses  taken  from  a  w^ork  on  model 
bye-laws  (Mackenzie  and  Handford),  and  the  bye-law  58  represented  bye-law  8 
of  that  series.  On  taking  this  bye-law  before  the  magistrate  the  corporation 
were  met  with  the  difficulty  that  the  bye-law  does  not  in  express  terms  require 
that  every  person  erecting  a  building  shall  use  good,  sound  timber  of  certain 
prescribed  scantlings  according  to  the  length  of  the  timber.  The  bye-law,  on 
the  other  hand,  provides  that  if  a  person  constructs  a  floor  >^-ith  joists  of  good 
sound  fir  or  pine,  laid  15  inches  apart,  &c.,  he  shall  cause  the  several  common 
joists  in  such  floor  to  be  of  thicknesses  set  forth  in  the  bye-law.  The  Leeds 
Corporation,  as  a  result  of  the  decision  of  the  stipendiary  magistrate  in 
the  above  case,  repealed  their  bye-law,  and  made  fresh  bye-laws  based  on 
a  model  that  has  been  largely  adopted  throughout  the  country  at  the  suggestion 
of  the  Local  Government  Board,  and  was  drafted  by  the  present  Editor  and 
published  by  Messrs.  Knight  iS:  Co.  in  1891.  The  corresponding  clause  of  this 
model  imposes  a  distinct  obligation  on  the  person  erecting  a  building  to 
comply  with  the  rules  therein  prescribed  as  to  the  scantlings  of  timbers.  The 
effective  part  of  the  bye-law  in  that  model  is  as  follows : — 

**  Floors. — 7.  FA'crj'  person  who  shall  erect  a  new  building  shall,  as  regards 
the  structure  of  every  floor  of  such  building,  comply  with  such  of  the  following 
rules  as  may  be  applicable  to  such  building,  that  is  to  say  : — 

"Warehouse  Buildings.— Joists. — (iii.)  He  shall,  in  the  construction  (rf 
the  floor  of  a  building  of  the  warehouse  class,  cause  every  common  bearing  joist 
to  be  of  not  less  than  the  size  and  strength  following : — 

"  Length  up  to  three  feet. — (a)  If  the  joist  does  not  exceed  three  feel  in  clear 
bearing,  it  shall  he  four  and  a  half  inches  in  depth  and  three  inches  in  thickness. 

**  Length  three  to  four  feet. — {b)  If  the  joist  exceeds  three  feet^  and  does  not 
Q\CQt^  four  feet  in.  clear  bearing,  it  shall  be  six  inches  in  depth  and  two  and  a 
half  inches  in  thickness,"  &c.,  &c. 

It  will  be  observed  that  this  bye-law  cannot  be  evaded  by  the  use  of  material 
of  inferior  quality,  whereas  the  original  Leeds  b}»e-law  58  and  the  model  frwn 
which  it  was  taken  do  not  apply  unless  the  floor  is  constructed  **  with  joists 
or  joists  and  beams  or  girders  of  good  sound  fir  or  pine  laid  on  edge  in  the 
ordmary  way  ;  the  joists  being  laid  at  a  distance  of  15  inches  apart  measured 
from  the  middle  of  one  joist  to  the  middle  of  the  next  or  to  the  nearest  wall; 
the  beams  or  girders  being  laid  at  a  distance  of  10  feet  apart  measured  from  the 
middle  of  one  beam  or  girder  to  the  middle  of  the  next  or  to  the  nearest  i^'all, 
and  the  joists  being  covered  with  boards." 
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CANNON  BREWERY  COMPANY,  LTD.  v.  GAS  UGHT  AND  COKE  ^^^^y  ^7. 

COMPANY. 

Ctes  —  Reoovepy  of  gwm  pent— AppeavB  due  fpom  ouXgolng  tenant -« 
RUrhts  of  oompany  a^raiiist  Inoomln^r  tenant— Oaawopke  dauees 
Aet,  1847  (10  dB  11  Viet.  e.  16X  e.  le-MetPopoUe  Oaa  Act,  1860  (28  dB 
24  VIot.  o.  125),  a.  8»-OaaUflrht  and  Coke  ComiMuiy*0  Aot,  1872 
(86  dE  86  VIot.  o.  xzULX  a.  1& 

Section  \Z  of  the  Gaslight  and  Coke  Company s  Act^  1872, 
which  provides  that  where  a  consumer  leaves  premises  w/iere  gas  is 
suppled  to  him  by  the  company^  without  paying  the  rate  due  from 
himy  the  company  shall  not  require  payment  of  the  arrears  from  the 
incoming  tenant  except  in  certain  special  excepted  cases,  but  shail^ 
notwithstanding  such  arrears,  in  the  absence  of  collusion  between  the 
outgoing  and  incoming  tenant,  supply  gas  to  the  incoming  tenant  on 
request  as  required  by  the  Act,  does  not  enable  the  company  to  recover 
payment  of  arrears  from  the  incoming  tenant  in  the  special  excepted 
cases,  but  merely  enables  the  company  in  these  cases  to  refuse  to 
supply  the  incoming  tenant  with  gas  until  the  arrears  are  paid. 

Decision  of  the  Court  of  Appeal,  1903,  x  K.  B.  593;  72  L.  J. 
K.  B.  308,  reversed. 

Gas  Light  and  Coke  Co.  v.  Mead  (1876)  45  L.  J,  M.  C.  71, 
approved  and  followed. 

Appeal  by  the  brewery  company  from  an  order  of  the  Court  of 
Appeal,  reversing  an  order  of  the  King's  Bench  Division,  whereby  an 
appeal  from  the  judgment  of  his  honour  Judge  Edge,  given  at  the  trial 
of  the  action  in  the  Clerkenwell  County  Court  in  favour  of  the  defen- 
dants, the  present  appellants,  was  dismissed  with  costs. 

The  action  was  brought  by  the  respondents  (as  plaintiffs)  in  the 
High  Court  against  the  appellants  to  recover  the  sum  of  ;^io  is.  3d. 
for  arrears  of  charges  for  gas  supplied  by  the  defendants  from 
March  8  to  June  7,  1901,  to  J.  R.  Lowles,  the  then  tenant  of 
No.  388,  Harrow  Road,  Paddington,  who  had  since  assigned  his  lease- 
hold interest  in  those  premises  to  the  appellants.  The  action,  by  an 
order  of  Jelf  J.,  dated  November  it,  1901,  was  remitted  to  the 
Clerkenwell  County  Court  for  trial. 

At  the  trial  of  the  action,  in  the  county  court,  the  following  facts 
were  proved  or.  admitted.  The  respondents  supplied  gas  to  James 
Roberson  Lowles,  the  lessee  and  occupier  of  No.  388,  Harrow  Road, 
Paddington,  from  March  8  to  June  7,  1901,  and  there  was  due 
from    Lowles    to    the    respondents,    for   the    gas    so    supplied,    the 
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^^^^  sum  of  j^io  IS.  3(i,  which  was  never  paid  by  him  to  the  respondents. 
Oannon  Brewery  Lowles  had  a  lease  of  the  premises  for  the  term  of  2 1  years  from 
Oomjany,  Ltd.  November  16,  1892,  which  he  mortgaged  to  C.  H.  Thome  &  Company, 
».  Gas  Light  and  - .    -^   ,      ^.v  '  u  •  r  .u 

Ooke  Company.    Limited.     The   mortgagees,   who  were    never    m   possession  of  the 

premises,  having  demanded  the  mortgage  debt,  and  not  having  been 
paid  the  same,  advertised  the  premises  for  sale  under  their  power  of 
sale  as  mortgagees,  and  Lowles  afterwards  at  their  request  signed  an 
agreement  for  the  sale  of  the  lease  to  Henry  Leonard  Hardy.  Hardy 
afterwards  agreed  with  the  appellants  that,  in  consideration  of  the  sum 
of  ;^5o  to  be  paid  to  him  by  them,  the  appellants  should  be  substituted 
for  him  as  purchaser  under  the  agreenient.  By  an  indenture,  dated 
June  18,  1 901,  in  consideration  of  ;^337  paid  by  the  appellants  to  the 
mortgagees,  at  the  request  of  Lowles,  and  of  jCs^  P^d  by  the  appel- 
lants to  Hardy,  the  mortgagees,  C.  H.  Thome  &  Company,  Limited, 
conveyed  and  released,  and  Ix)wles  conveyed  and  assigned,  to  the 
appellants,  the  leasehold  premises  and  the  goodwill  of  the  trade  of  a 
grocer  then  carried  on  upon  the  premises.  At  the  completion  of  the 
sale,  cheques  for  sums  amounting  to  jCsST,  payable  to  the  order  of 
Lowles,  were  signed  by  the  appellants,  and  were  then  endorsed  by 
Lowles  and  handed  to  the  mortgagees,  who  afterwards  received  the 
amounts  thereof  from  the  appellants'  bankers.  Lowles  did  not  receive 
any  part  of  the  purchase-money.  Certain  rates  and  taxes  and  prefer- 
ential debts,  due  in  respect  of  the  said  premises,  were  paid  by  the 
mortgagees  out  of  the  ;^337,  but  the  sum  of  ;^io  is.  3d.,  due  to  the 
respondents  for  gas  supplied  to  Lowles,  was  not  paid.  After  the  com- 
pletion of  the  sale  on  June  18,  1901,  the  appellants,  by  their  manager, 
carried  on  the  business  of  grocers  on  the  premises.  The  respondents 
having  demanded  the  arrears  of  gas  due  from  Lowles,  the  appellants 
refused  to  pay  or  to  take  any  gas  from  the  respondents. 

At  the  trial  the  gas  company  contended  that  they  were  entitled  to 
recover  the  sum  claimed  for  gas  supplied  from  the  appellants  under  the 
provisions  of  section  18  of  the  Gaslight  and  Coke  Company's  Act, 
I  ^7  2  (35  &  36  Vict.  c.  xxiii.).  The  defendants,  the  brewery  company,  sub- 
mitted that  under  the  circumstances  the  section  did  not  give  the 
plaintiffs  any  right  to  recover  from  them  arrears  for  gas  supplied  to  the 
outgoing  tenant. 

The  learned  judge  took  time  to  consider  the  effect  of  his  findings  of 
fact,  and  gave  his  considered  judgment  on  the  questions  of  law,  in 
which  he  held  that  the  case  of  the  Gas  Light  and  Coke  Company  v. 
Mead  (1876)  45  L.  J.  M.  C.  71,  was  a  binding  authority  in  point 
against  the  respondents,  and  ordered  judgment  to  be  entered  for  the 
appellants  (the  defendants)  with  costs,  and  gave  leave  to  the  respondents 
to  appeal. 
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The  respondents  appealed  to  the  Divisional  Court,  consisting  of 
Lord  Alverstone  C.J.  and  Darling  and  Channell  JJ.,  who,  upon  the  Oannon  Brewery 
authority  of  Gas  Light  and  Coke  Company  v.  Mead^  dismissed  the  ^^SJ^j^aJt^^ 
appeal  with  costs,  but  granted  leave  to  appeal.  OokB  Oompany. 

The  gas  company  appealed,  and  the  Court  of  Appeal  (Vaughan 
Williams,  Stirling,  and  Mathew  LJJ.)  allowed  the  appeal,  dissenting 
from  the  opinion  expressed  by  Blackburn  and  Lush  J  J.  on  the  con- 
struction of  the  statute  in  Gas  Light  and  Coke  Company  v.  Mead, 

The  brewery  company  appealed  to  their  Lordships'  House. 

C  A.  Russell y  K,Cj  and  A.  H,  Spokes  for  the  brewery  company. 
Danckwerts,  K.C ^  and  R,  E,  Vaughan  Williams  for  the  respondents. 

The  House  took  time  to  consider. 

Lord  Macnaghten.  My  Lords,  in  this  case  the  respondents,  the 
Gas  Light  and  Coke  Company,  sued  the  Cannon  Brewery  Company  for 
arrears  of  gas  rates.  The  Court  of  Appeal  supported  the  claim  and 
gave  judgment  in  favour  of  the  gas  company.  The  arrears  were  not 
attributable  to  any  default  on  the  part  of  the  brewery  company.  The 
brewery  company  had  no  relations  with  the  gas  company  in  the  past. 
They  do  not  propose  or  desire  to  have  any  relations  with  them  in  future. 
The  debt  they  have  been  adjudged  to  pay  is  not  their  debt  in  any 
sense.  It  is  a  debt  of  the  outgoing  tenant,  whose  interest  in  the 
premises  supplied  with  the  unpaid  gas  they  have  purchased,  and  whose 
trade  or  business  they  are  now  continuing.  The  claim  was  made  on 
the  strength  of  the  following  section  of  the  Gaslight  and  Coke  Com- 
pany's Act,  1872: — Section  18.  "In  case  any  consumer  leave  the 
premises  where  gas  was  supplied  to  him  without  paying  to  the  company 
the  rate  or  meter  rent  due  from  him,  the  company  shall  not  require 
from  the  next  tenant  of  the  premises  payment  of  the  arrears  so  left 
unpaid,  unless  the  incoming  tenant  agreed  with  the  defaulting  consumer 
to  pay  the  arrears,  or  unless  the  incoming  tenant  shall  continue  the 
trade  or  business  of  the  outgoing  tenant,  and  shall  have  paid  to  the 
owner,  lessee,  or  mortgagee  in  possession  or  to  the  outgoing  tenant  of 
such  premises,  a  consideration  for  so  doing,  but  the  company  shall  not- 
withstanding any  such  arrears,  in  the  absence  of  collusion  between  the 
outgoing  and  incoming  tenant,  supply  gas  to  the  incoming  tenant  as 
required  by  this  Act,  on  being  required  by  him  to  do  so." 

The  grounds  on  which  the  Court  of  Appeal  proceed  are  these : — 
Their  view  is  that  when  the  Act  says  that  the  gas  company  shall  not 
require  from  an  incoming  tenant  payment  of  arrears  left  unpaid  by  the 
outgoing  tenant  unless  one  or  other  of  two  conditions  is  fulfilled,  it  is 
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^^^^^  necessarily  implied  that  if  either  of  those  conditions  is  fulfilled  such 
Gannon  Brewery  payment  may  be  required.  Now,  it  is  admitted  that  the  second  condi- 
^flSfT'  ht^  A  ^*^"  ^^^  ^^^^  fulfilled  in  the  case  of  the  brewery  company.  The  gas 
OokeO^many.  company,  therefore,  they  say,  are  authorised  by  this  Act  to  require 
payment  of  the  arrears  from  the  brewery  company.  Then  comes  the 
question.  What  is  the  meaning  of  the  word  "  require  "  ?  To  solve  that 
question  the  learned  judges  of  the  Court  of  Appeal  turn  to  the  last 
sentence  of  the  section.  And  there  they  find  an  absolute  obligation  on 
the  part  of  the  gas  company  to  supply  gas  to  an  incoming  tenant  not- 
withstanding the  existence  of  arrears  owing  by  his  predecessor  in  title. 
The  next  step  is  easy  enough.  As  the  obligation  to  supply  the 
incoming  tenant  is,  in  their  opinion,  absolute  and  unconditional,  it 
would  be  idle  to  tell  the  gas  company  that  they  may  require  payment  of 
arrears  unless  power  is  given  to  enforce  compliance  with  the  demand. 
Hence  it  follows  that  the  word  "  require  "  imports  liability  on  the  part 
of  the  incoming  tenant,  and  confers  a  right  of  action  on  the  gas  company. 
The  result  is  certainly  startling.  Gas  companies  in  the  Metropolis 
alone,  of  all  traders,  corporate  or  unincorporate,  are  privileged  in 
certain  cases  to  collect  debts  due  by  defaulting  customers  from  persons 
who  have  never  been  and  never  mean  to  be  customers  of  theirs.  The 
learned  judges  in  the  Court  of  Appeal,  in  deciding  against  the  brewery 
company,  advisedly  overruled  a  decision  of  Blackburn  and  Lush  J  J., 
which  was  in  point,  and  directly  contrary  to  their  view.  I  refer  to  the 
case  of  Gas  Light  and  Coke  Company  v.  Mead  (1876)  45  L.  J.  M.  C 
71.  There  is,  however,  as  Mr.  C.  A.  Russell  pointed  out,  a  flaw  in  the 
reasoning  of  the  Court  of  Appeal.  The  learned  judges  have  overlooked 
.  a  few  words  in  section  18.  The  obligation  on  the  part  of  the  gas  com- 
pany to  supply  gas  to  an  incoming  tenant  is  not  absolute  or  uncon- 
ditional. It  is  qualified  by  the  words  "  as  required  by  this  Act"  When 
the  history  of  gas  legislation  in  the  Metropolis  is  borne  in  mind,  those 
words  are  very  significant,  and  the  difficulty  created  by  a  provision,  at 
first  sight  indirect  and  obscure,  vanishes  altogether.  Originally  gas 
companies  in  the  Metropolis  were  free  to  extend  their  works  as  they 
pleased-  The  system  of  separate  districts  was  unknown.  The  service 
of  gas  was  left  to  the  ordinary  laws  of  supply  and  demand.  At  length, 
"  in  order  to  economise  capital  and  avoid  the  too  frequent  opening  of 
the  public  streets,"  the  principal  companies,  including  the  Gas  Light  and 
Coke  Company,  agreed  to  confine  their  supply  of  gas  to  separate  disuicts 
This  agreement  was  confirmed  and  regulated  by  the  Metropolis  Gas 
Act,  i860  (23  &  24  Vict  c.  125).  "  Districting,"  to  use  an  expression 
found  in  the  Act,  made  a  great  change  in  the  position  of  the  gas  com- 
panies. In  its  own  district  each  company  obtained  a  monopoly.  It 
was,  therefore,  necessary  in  the  interests  of  consumers  to  place  certain 
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restrictions  on  dealings  between  gas  companies  and  intending  customers.        190%. 

Subject  to  the  provisions  of  the  Metropolis  Gas  Act,  i860,  every  gas  Cannon  Breweiy 

company  was  still  left  free  to  enter  into  any  contract  with  any  owner,  Oompany,  Ltd. 

•  11        1      .      /»      .  %      f        tt'  «  ,  9.  Gfts  Lifht  and 

occupier,  or  local  authonty  for  the  suppiy  of  gas  "  m  such  manner  and  (y^  OonSwuiy. 

on  such  terms  and  conditions  "  as  the  parties  might  agree  (section  19). 
But  by  section  2 1  no  contract  for  the  supply  of  gas  was  to  contain  "  any 
term  or  condition  contrary  to  any  of  the  provisions  "  of  the  Act.  And 
then  came  section  39,  which  is  word  for  word  the  same  as  section  18  of 
the  Gaslight  and  Coke  Company's  Act  of  1872,  except  that  the  latter 
section  introduces  for  the  first  time  the  conditions  about  the  incoming 
tenant  continuing  the  trade  or  business  of  the  outgoing  tenant.  Now 
the  Gasworks  Clauses  Act,  1847,  the  Metropolis  Gas  Act,  i860,  and  the 
several  Acts  of  the  Gas  Light  and  Coke  Company,  by  incorporation  and 
reference,  all  form  one  code,  and  the  expression  **  this  Act,"  in 
section  18  of  the  Act  of  1872,  includes  them  all.  The  result  is  that  if 
the  brewery  company,  on  taking  over  the  premises,  had  required  a 
supply  of  gas,  they  and  the  gas  company  might  have  entered  into  any 
contract  in  relation  to  such  supply  not  contrary  to  any  of  the  terms  and 
conditions  of  the  code.  As  a  condition  of  such  supply,  the  gas  com- 
pany, under  the  circumstances,  might  have  required  from  the  brewery 
company  payment  of  the  arrears  left  unpaid  by  the  outgoing  tenant. 
But  inasmuch  as  the  brewery  company  do  not  require  the  gas  company 
to  supply  them  with  gas,  section  18  of  the  Act  of  1872  does  not  apply, 
and  the  gas  company  are  not  in  a  position  to  require  arrears  of  payment 
from  the  brewery  company.  I  am,  therefore,  of  opinion  that  the 
decision  in  Gas  Light  and  Coke  Company  v.  Mead  was  quite  correct, 
and  that  the  order  of  the  Court  of  Appeal  in  the  present  case  ought  to 
be  reversed,  with  costs,  both  here  and  below,  and  I  move  your  Lordships 
accordingly. 

Lord  Davev.  My  Lords,  I  think  that  the  decision  in  the  case  of 
the  Gas  Light  and  Coke  Company  v.  Mead  (1876)  45  L.  J.  M.  C.  71, 
was  right,  though  the  reasons  for  it  are  not  very  fully  or  clearly  expressed 
in  the  reported  judgments  of  the  learned  judges.  In  my  opinion,  the 
question  for  our  decision  turns  exclusively  on  the  proper  construction 
to  be  put  on  section  18  of  the  Gaslight  and  Coke  Company's  Act  of 
1872,  but  in  order' to  understand  and  apply  that  section  it  is  necessary 
to  consider  the  law  regulating  the  relations  betw^een  the  gas  company 
and  their  customers  at  that  date.  Without  troubling  your  Lordships 
with  going  through  the  sections  of  the  various  Acts  to  which  reference 
has  been  made,  the  situation  may  be  summed  up  thus  :  The  occupier 
of  any  premises  within  the  district  had  a  right  to  require  a  supply  of  gas 
to  the  premises,  subject  to  his  entering  into  a  contract,  if  so  required  by 
the  gas  company,  to  pay  gas  rates  for  such  supply  for  two  years,  and 
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^^^^        subject  to  his  giving  security,  if  required  (see  sections  14  and  15  of  the 
Gannon  Brewery  Metropolis  Gas  Act,  i860).     The  remedies  of  the  gas  company  for 
P  ^  A  recovery   of  the  gas   rates  were  by  summons  or  action  against  the 


Goke  Company,  consumer  to  whom  the  gas  had  been  supplied,  and  the  company  was 
empowered  to  stop  the  gas  from  entering  the  premises  of  such  person 
by  cutting  off  the  service  pipe  (section  16  of  the  Gasworks  Clauses  Act, 
1847).  Section  18  of  the  Gas  Company's  Act  of  1872  deals  with  the 
case  of  a  change  in  the  occupation  of  the  premises.  In  its  original  fonn 
this  section  is  first  found  in  the  Metropolis  Gas  Act,  1 860,  section  39  of 
which  is  identical  with  this  section,  except  that  the  words,  "  unless  the 
incoming  tenant  shall  continue  the  trade  or  business  of  the  outgoing 
tenant,  and  shall  have  paid  ...  a  consideration  for  so  doing,''  are 
omitted.  It  reappears  in  the  same  form  in  the  Gas  Company's  Act  of 
1870,  where  it  is  found  after  a  group  of  clauses  (12  to  14)  enabling  the 
company  to  require  a  contract  to  be  signed  at  any  time,  and  to  require 
an  incoming  tenant  to  give  security,  as  well  as  the  person  to  whom  the 
supply  was  originally  made,  and  in  each  of  these  cases  the  remedy  of 
the  company  was  to  discontinue  the  supply  of  gas  and  remove  the 
meter,  and  providing  also  that  where  the  occupier  is  an  agent  or  servant 
of  some  other  person  such  last-mentioned  person  shall  be  liable  to  pay 
gas  rent  to  the  company  in  the  same  manner  and  to  the  same  extent  as 
the  occupier. 

My  Lords,  I  am  of  opinion  that  it  would  be  contrary  to  sound 
principles  of  construction  to  imply  from  such  n^ative  words  as  you  find 
in  section  18  of  the  Gas  Company's  Act  of  1872,  an  affirmative  enact- 
ment giving  a  right  of  action  against  an  incoming  tenant  coming  within 
the  excepted  description  for  his  predecessor's  debt  if  some  other  con- 
struction can  be  found  for  the  words.  I  am  of  opinion  that  there  is 
another  construction  which  does  less  violence  to  the  words,  and  is  the 
right  construction.  The  Master  of  the  Rolls  expressed  the  opinion  that 
the  learned  judges  would  not  have  decided  Mead's  case  as  they  did,  had 
they  not  thought  that  the  gas  company  had  a  right  to  cut  off  the  supply 
as  against  the  incoming  tenant  till  the  arrears  owing  by  the  outgoing 
tenant  were  paid.  If  they  thought  so,  I  am  not  so  certain  as  the  Master 
of  the  Rolls  is  that  they  were  wrong,  for  the  words  "  premises  of  such 
person  "  may  be  construed  as  descriptive  only  of  the  premises  in  respect 
of  which  the  supply  of  gas  has  been  made.  But  it  is  not,  in  my 
opinion,  necessary  to  decide  this  question  for  the  purpose  of  construing 
section  18  of  the  Act  of  1872.  I  think  that  the  words  "the  company 
shall  not  require  from  the  next  tenant  of  the  premises  payment  of  the 
arrears  so  left  unpaid  "  are  amply  satisfied  by  referring  them  to  the  con- 
ditions of  supply  to  the  new  tenant,  and  mean  that  the  company  shall 
not  require  payment  of  the  arrears  as  a  condition  of  continuing  such 
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supply  or  before  entering  into  a  contract  for  the  same.     And  I  construe        iso^ 
the  words  at  the  end  of  the  sentence,  "  but  the  company  shall,  notwith-  Oannon  Breweiy 
standing  any  such  arrears  .  .  .  supply  gas  to  the  incoming  tenant,"  as  ^^^*Y'  ht^  a 
meaning  a  tenant  within  the  protection  of  the  section,  or  (in   other  qJ^j^q  Oompiuiy. 
words),  I  read  the  words  of  exception  "  unless,  &c.,"  as  applicable  to  the 
whole  of  the  section.     The  right,  therefore,  from  which  an  incoming 
tenant  who  is  within  one  of  the  two  excepted  descriptions  is  excluded  is 
that  which  other  incoming  tenants  enjoy,  of  being  entitled,  notwith- 
standing the  arrears,  to  a  supply  of  gas  by  the  company  if  required  by 
him. 

This  seems  to  me  to  give  an  harmonious,  consistent,  and  rational 
construction  to  the  whole  section  without  doing  any  violence  to  the 
words  or  making  any  such  implication  as  that  of  a  right  of  action  against 
one  person  for  another  person's  debt.  The  construction  which  I  have 
thus  put  on  section  1 8  appears  to  me  to  be  favoured  by  the  context  in 
which  the  corresponding  clause  is  found  in  the  Act  of  1870  in  two 
respects.  In  the  first  place,  it  gives  the  company  the  same  remedy 
against  the  excepted  persons  as  they  have  against  an  incoming  tenant 
who  refuses  to  sign  a  contract,  or  to  give  security,  and  in  the  next  place, 
in  section  14  of  the  Act  of  1870,  where  it  was  intended  to  make  one 
man  liable  for  another's  debt,  it  is  properly  done  by  express  words. 

The  result  is,  that,  in  my  opinion,  the  appellants,  coming  within  one 
of  the  excepted  descriptions  of  incoming  tenants,  if  they  require  a  supply 
of  gas  will  have  to  pay  the  outgoing  tenant's  arrears  before  they  can 
obtain  it,  but  if  they  do  not  require  a  supply  they  are  under  no  liability, 
and  cannot  be  sued  for  the  arrears. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be  allowed  with 
costs  here  and  below. 

Lord  James  of  Hereford.  My  Lords,  the  correct  construction 
to  be  placed  upon  the  statute  under  which  an  obligation  is  sought  to  be 
cast  upon  the  appellants  presents  to  my  mind  considerable  difficulty. 
The  plaintiffs  in  the  suit  remitted  for  trial  to  the  Clerkenwell  County 
Court  sought  to  recover  a  sum  of  ;£'io  is.  3d.,  arrears  due  for  gas 
supplied  by  them  to  one  Lowles  whilst  lessee  and  occupier  of  some 
premises  situated  in  Paddington.  Those  premises  after  the  arrears  had 
become  due  vested  in  the  appellants,  who  proceeded  to  carry  on  a 
business  upon  the  premises.  No  gas  was  required  by  or  supplied  to 
the  appellants.  The  claim  of  the  respondents  is  founded  upon  the 
provisions  of  the  Gaslight  and  Coke  Company's  Act,  1872,  s.  18. 

It  will  thus  be  seen  that  the  respondents  seek  to  make  one  person 
liable  for  the  debt  of  another,  without  the  former  receiving  any  benefit 
in  return  for  discharging  another's  liability.  It  may  be  that  the  Legis- 
lature intended   that  this  burden    should    be    imposed,   but    before 
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detennining  that  such  is  the  case  distinct  words  of  obligation  free  from 
Oamum  Brewery  any  doubt  in  their  construction  must  be  found. 

Oompany,  Ltd.  Upon  considering  the  provisions  of  the  i8th  section  of  the  Act  of 
Ooke  Company?  ^^7^  ^  ^"  ^"^  °°  ^^^^  words.  Such  would  be  the  result  upon  my 
mind  if  this  statute  stood  alone,  but  it  has  to  be  read  by  the  light  of 
previous  statutes  affecting  the  question  involved.  In  section  i8  the 
words  relied  upon  to  create  the  appellants'  liability  are  not  positive  but 
of  a  negative  character  only,  and  although  this  in  itself  would  not  deter- 
mine the  question,  yet  when  reference  is  made  to  section  39  of  the  Act 
of  i860,  which  is  the  foundation  of  the  legislation  we  are  discussing, 
including  the  Acts  of  1870  and  1872,  it  seems  to  me  that  the  real 
intention  of  the  section  is  not  to  be  found  in  the  exceptions  but  in  the 
commencement  and  conclusion  of  it. 

It  was  also  strongly  urged  at  the  Bar  that  section  14  of  the  Act  of 
1870  affords  a  good  example  of  the  direct  expression  of  the  creation  of 
a  liability  where  it  was  intended  so  to  do. 

The  conclusion  I  have  arrived  at  is  in  accordance  with  the  judgment 
in  the  Gas  Light  and  Coke  Company  v.  Mead,  a  case  which  appears  to 
me  to  have  been  rightly  decided. 

The  result  is  that  so  long  as  the  respondents  do  not  seek  to  deal  with 
the  gas  company  by  taking  a  supply  of  gas  they  will  not  be  liable  for  the 
arrears  now  sought  to  be  recovered. 

Lord  Robertson.  My  Lords,  as  is  justly  observed  by  Lord 
Justice  Stirling,  "  it  is  an  unusual  piece  of  legislation  to  make  a  person 
who  has  not  incurred  a  debt  liable  to  pay  for  it"  The  facts  of  the 
present  case  give  peculiar  point  to  that  remark.  The  appellant  com- 
pany have  no  sort  of  relation  to  the  respondents,  have  never  used  their 
gas,  and  want  none  of  it.  They  have  merely  bought  the  business  of  a 
customer  of  the  respondents',  who  left  owing  them  for  his  gas.  On  no 
doctrine  or  principle  of  law  or  ethics  can  it  be  suggested  that  apart 
from  statutory  enactment  there  is  any  obligation  on  the  appellants  to 
pay  this  account.  This  being  so,  the  respondents  can  only  succeed  by 
showing  some  positive  enactment  that  A.  shall  pay  B.'s  debt 

Now  I  have  never  been  able  to  see,  in  the  section  relied  on,  either 
the  form  or  the  substance  of  such  an  enactment  The  main  proposition 
of  the  section  is  negative,  that  is  to  say,  it  prevents  the  respondents 
doing  something,  which  it  assumes  them  to  have  the  power  to  do.  This 
seems  to  me  to  furnish  the  key  to  the  enactment.  Before  looking  at 
the  exceptions  we  have  got  to  find  out  what  it  is  to  which  they  are 
exceptions.  We  have  got  to  find  out  something  which  the  respondents 
had,  antecedently,  the  right  to  require,  for  it  is  this  which  (with  the 
exceptions  stated)  the  Act  is  going  to  prevent.  Well,  now,  two  com- 
peting theories  are  put  forward.     The  one  is  that  the  word  "  require  " 
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means  require  as  a  condition  of  supplying  gas.  It  seems  to  me  that 
this  is  clearly  the  meaning  of  the  word,  at  all  events  in  the  Act  of  i860,  Oamon  Brewery 
in  which,  as  section  39,  this  section  first  appears.  That  Act  deals  with  ^^JS^S&Ataid 
the  question  what  are  to  be  the  contractual  relations  between  the  gas  o^e  Oompany. 
company  and  its  customers,  and  what  may,  and  what  may  not,  be  the 
conditions  of  the  contract.  Among  other  things,  the  company  may 
not  require  from  a  new  occupier  payment  of  his  predecessor's  arrears, 
and  so  on.  Now  it  is  difficult  to  suppose  that  when  this  section  was  put 
into  subsequent  Acts  it  was  intended  to  have  a  new  and  different 
meaning,  and,  in  the  absence  of  anything  to  the  contrary,  I  should  read 
it  in  the  Acts  of  1870  and  1872  just  as  I  read  it  in  the  Act  of  i860. 
The  main  proposition  in  the  section,  as  ultimately  framed  (section  18  of 
the  Act  of  1872),  is  interrupted  to  express  the  exceptions,  but  it  is 
resumed  in  the  latter  part  of  the  section.  The  initial  and  the  con- 
cluding words  are  correlative  and  co-extensive.  With  the  exceptions 
stated,  says  the  Act  of  1872,  the  company  shall  not  require  payment  of 
arrears,  and  notwithstanding  non-payment,  gas  shall  be  supplied. 

This  construction  is  supported  when  the  exceptions  are  looked  to. 
The  main  enactment  being  in  the  interests  of  the  customer,  to  prevent 
a  new  occupier  being  coerced,  by  the  pressure  of  monopoly,  into  a 
contract  to  pay  other  people's  old  scores,  it  is  fair  enough  that  this 
protection  should  not  be  given  in  the  specified  cases. 

The  competing  theory,  adopted  by  the  Court  of  Appeal,  is  that  the 
word  "  require*'  is  made  to  extend  to  persons  not  contracting  or  seeking 
to  contract  with  the  company.  Now  it  is  quite  certain  that,  before  this 
clause  was  enacted  at  least,  they  had  no  right  to  sue  the  successor,  and 
the  theory,  therefore,  is  that  the  main  enactment  forbids  the  exercise  of 
a  non-existent  power.  Accordingly,  the  only  operative  part  of  the 
section  on  this  theory  would  be  the  exceptions,  and  in  the  exceptions  to 
a  negative  the  respondents  find  the  statutory  enactment  of  liability  for 
a  third  party's  debts.  This  seems  to  me  a  grave  infringement  of 
principle  in  statutory  construction,  and  I  say  so  with  the  less  hesitation, 
because  the  learned  judges  do  not  discuss  this  difficulty,  and  accordingly 
have  done  nothing  to  remove  it. 

AVhere  a  new  liability  is  to  be  created  the  Legislature  does  it  by 
direct  enactment,  and  Mr.  Spokes  pointed  with  great  force  to  section  14 
of  the  Act  of  1870,  as  showing  that  this  rule  is  observed  in  the  very 
catena  of  statutes  now  before  your  Lordships,  and  in  a  matter  closely 
germane  to  the  present  question.  The  exception  to  a  prohibition  is 
primd/ade  the  conservation  of  the  existing  state  of  things.  We  were 
not  referred  to  any  illustration  in  legislation  of  pecuniary  liability  being 
imposed  on  a  class  of  the  community  by  such  circuitous  methods.  It 
is  in  vain  to  appeal  to   solecistic  or  conversational  slovenliness  *  as 
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justifying  far-reaching  implication  in  statutes  imposing  liability,  and  it  is 
Cannon  Brewery  to  be  remembered  also  that  this  is  not  even  a  case  of  contract  or 
^flftJT''  h^  A  statutory  contract  when  individual  parties  are  dealing  with  their  own 
Odu  Oompany.    rights.     In  the  present  case  I  think  the  true  meaning  of  the  section  is 
sufficiently  ascertained,  and  presents  an  intelligent  and  coherent  enact- 
ment ;   but,  even  if  the  matter  had  been  left  more  obscure  than  it  is,  I 
should  have  declined  to  affirm  the  liability  of  the  appellants. 

Appeal  allowed. 

Solicitors  for  the  appellants — Boulton,  Sons,  and  Sanderman. 
Solicitors  for    the    respondents  —  Bedford,    Monier  -  Williams,    and 
Robinson. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  Judicature* 


COURT    OP    APPEAL..  i«>*- 


In   re  ALLEN  AND   DRISCOLL'S   CONTRACT.  >«*23. 

SItpeetB  — Private  stpeet  viropka— Chapflre  on  ppemlfles  —  Time  virheii 
ehapflre  oommenoes— Sale  of  leaseholds— OutffolnerB  until  eomple* 
tlon— Payment  as  between  vendop  and  puFchasep— PubUo  Health 
Aet,  1876  (88  dc  89  Viet.  o.  66X  as.  160,  267. 

The  charge  upon  premises  given  by  section  2^*1  of  the  Public  Health 
Act,  iSj^y/or  expenses  incurred  by  the  local  authority  in  executing 
private  street  works  urider  section  1^0  of  the  Act^  first  arises  upon 
completion  of  the  worksy  and  not  upon  the  local  authority  entering 
into  an  agreement  with  a  contractor  for  their  execution. 

Where,  therefore,  as  betiveen  vendor  and  purchaser,  outgoings  in 
respect  of  premises  to  which  such  a  charge  attaches  are  payable  by  the 
vendor  up  to  a  given  date  and  by  the  purchaser  after  that  date,  the 
expenses  are  payable  by  the  purchaser  if  the  works  are  not  completed 
till  after  that  date,  though  at  that  date  an  agreement  for  their 
'  execution  has  been  entered  into  by  the  local  authority  and  the  works 
are  in  progress. 

Decision  of  Byrne  J.,  1904,  i  Ch.  493;  2  L.  G.  R.  512; 
73  L.  J.  Ch  382,  affirmed. 

Stock  V,  Meakin,  1900,  i  Ch.  683 ;  69  L.  J.  Ch.  401,  followed, 

Tubbs  V.  Wynne,  1897,  i  Q.  B.  74;  66  L.  J.  Q.  B.  116, 
distinguished. 

Per  Roroer  L.J.  In  re  Highett  and  Bird's  Contract,  1903, 
I  Ch.  287 ;  72  L.  J.  Ch,  220,  explained. 

This  was  an  appeal  from  a  decision  of  Byrne  J.,  reported,  1904, 
X  Ch.  493;  2  L.  G.  R.  512 ;  73  L.  J.  Ch.  382. 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the  Court 
below,  ante,  p.  512.  It  is  sufficient  for  the  purposes  of  this  report 
to  state  that  by  an  order  made  in  the  vendors'  acticxi  for  specific 
performance  it  was  provided  that  the  purchasers  were  to  pay 
to  the  vendors  on  or  before  September  29,  1903,  the  sum  of  ;£4,440 
in  settlement  of  the  purchase-money  and  interest  due  in  respect  of 
eleven  leasehold  houses  at  Acton,  the  vendors  by  their  counsel  under- 
taking to  make  a  good  title  to  the  leasehold  houses  and  to  assign  the 
same  to  the  defendants,  and  the  defendants  by  their  counsel  imder- 
taking  to  accept  the  houses  so  assigned  in  their  then  present  condi- 
tion,  and  the  vendors  were  to  receive  the  rents  and  pay  the  outgoings 
in  respect  thereof  up  to  September  29,  1903. 

In  February,  1903,  a  notice  under  section  150  of  the  Public  Health 
Act,  1875,  had  been  served  by  the  district  council  on  the  vendors  to 
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^^Q^  pave  and  make  up  the  roadway  in  front  of  the  houses.  The  vendors 
In  re  Allen  ^  made  default  in  complying  with  the  notice,  and  on  July  7,  1903,  the 
r^^tl^L^^^  *  district  council  entered  into  an  agreement  with  a  contractor  to  execute 
the  works  specified  in  the  notice.  The  works  were  partly  executed, 
and  some  payments  on  account  were  made  to  the  contractor  by  the 
council  before  September  29,  but  the  whole  work  was  not  completed 
till  after  September  29. 

In  these  circumstances  the  present  summons,  under  the  Vendor  and 
Purchaser  Act,  1874,  was  taken  out  by  the  purchasers  for  the  deter- 
mination of  the  question  whether  the  expenses  of  the  works  were  to 
be  paid  by  the  vendors  or  by  the  purchasers. 

Byrne  J.  thought  that  the  case  was  governed  by  the  decision  of  the 
Court  of  Appeal  in  Stack  v.  Meakin^  1900,  i  Ch.  683 ;  69  L.  J.  Ch.  401, 
and  made  a  declaration  that  the  vendors  were  not  liable  to  pay  for  these 
works. 

The  purchasers  appealed. 

Cozens-Hardy  for  the  appellants.  Under  sections  150  and  257  of 
the  Public  Health  Act,  1875,  these  expenses  ought  to  be  bome  by 
the  vendors.  Under  section  257  the  charge  on  the  premises  comes  into 
existence  as  soon  as  the  liability  is  incurred  by  the  local  authority, 
that  is  at  the  date  of  the  contract  between  themselves  and  the  con- 
tractor, or  at  the  latest  when  the  work  is  done,  and  if  that  is  the  true 
date,  then  it  must  be  ascertained  what  portion  of  the  work  was  done 
by  September  29.  The  obsers-ations  of  the  judges  in  Tottenham  Local 
Board  v.  Rowell  (1880)  15  Ch.  D.  378,  392 ;  50  L.  J.  Ch.  99,  103,  and 
West  Ham  Corporation  v.  Grant  (1888)  40  Ch.  D.  331,  335;  58  L.  J. 
Ch.  121,  123,  are  in  point.  Byrne  J.  thought  the  case  was  governed 
by  In   re  Betiesworth  and   Riclur  (1888)  37  Ch.  D.  535,  538,  540; 

57  L.  J.  Ch.  749;  Stock  V,  Meakin,  1900,  i  Ch.  683,  691;  69  L.  J. 
Ch.  401,  and  Surtees  v.  Woodhouse,  1903,  i  K.  B.  396,  401 ;  i  L.  G.  R- 
227 ;  72  L.  J.  K.  B.  302,  where  it  was  held  that  the  liabilit}^  to  pay 
attached  to  the  premises  on  the  completion  of  the  work,  and  not  at 
the  time  the  apportionment  was  made ;  but  the  point  there  in  question 
was  really  a  diflFerent  one  from  the  point  in  question  in  the  present 
case. 

These  expenses  were  in  the  nature  of  an  incumbrance  which  the 
vendors  were  bound  to  clear :  In  re  Highett  and  Bird^s  Contract^  1903, 
I  Ch.  287;  72  L.  J.  Ch.  220.  They  were  an  "inchoate  liability," 
which  the  vendors  were  bound  to  discharge  as  an  "  outgoing  "  under 
the  terms  of  the  contract :  Tubbs  v.  Wynne,  1897,  r  Q.  B.  74 ;  66  L.  J. 
Q.  B.  1x6;    In  re  Boor,  Boor  v.  Hopkins  (1889)  40  Ch.  D.  572  > 

58  L.  J.  Ch.  285. 
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'Norton^  X'.C,  and  Ashton  Cross ^    for    the    respondents,  were    not        ^^O^ 

called  on.  in  re  Alkn 

andDrisooIl's 

Vaughan  Williams  LJ.  The  question  raised  by  this  appeal  is  at 
what  date  the  expenses  incurred  by  the  local  authority  under  the  Public 
Health  Act,  1875,  ^^  ^^^  execution  of  paving  and  other  works  exe- 
cuted by  them  under  section  150  first  become  a  charge  on  the  premises 
in  respect  of  which  they  were  incurred  within  the  meaning  of  sec- 
tion 257.  There  are  some  other  points  in  the  case  with  which  I  will 
deal  later;  but  that  is  the  first  point,  and  Byrne  J.  held  that  these 
expenses  first  became  a  charge  from  the  date  of  the  completion  of  the 
works,  and  it  has  been  suggested  upon  the  cases  that  that  judgment 
of  Byrne  J.  is  wrong. 

It  appears  that  in  February,  1903,  notices  under  the  Public  Health 
Act,  1875,  s.  150,  to  pave  were  served  upon  the  vendors  by  the  Acton 
Urban  District  Council,  and,  default  having  been  made  in  complying 
with  these  notices,  the  urban  district  council  on  July  7,  1903,  entered 
into  an  agreement  with  a  contractor  for  the  execution  of  the  works 
specified  in  the  notices.  The  whole  of  the  works  specified  in  the 
notices  were  not  completed  by  September  29 — ^the  day  fixed  for  com- 
pletion of  the  purchase,  which  is  also  important  as  being  the  date 
up  to  which  the  plaintiflFs  were  to  receive  the  rents  and  to  pay  the 
outgoings.  It  is  common  ground  here  that  the  works  comprised  in 
these  notices  had  not  been  completed  when  the  time  for  completion 
of  the  purchase  arrived.  If  the  rule  is  that  the  charge  under  sec- 
tion 257  of  the  Act  of  1875  does  not  arise  until  the  completion  of 
those  works,  then,  apart  from  any  question  which  was  raised  as  to 
the  word  "  outgoings  "  in  this  case,  it  is  plain  that  the  vendor  is  not 
liable  to  bear  these  expenses,  but  that  the  purchaser  must  bear  them. 

I  do  not  propose  to  go  into  the  cases  upon  this  point.  I  entirely 
agree  with  the  judgment  of  Byrne  J.,  and  it  is  sufficient  to  say  that  I 
agree  not  only  that  it  was  laid  down  in  Stock  v.  Meakin,  1900,  i  Ch. 
683 ;  69  L.  J.  Ch.  401,  that  the  date  when  the  charge  arises  is  the 
date  of  the  completion  of  the  works,  but  I  agree  further  that  there  are 
a  series  of  cases,  beginning  with  Tottenham  Local  Board  v.  Rowell 
(1880)  15  Ch.  D.  378;  50  L.  J.  Ch.  99,  agreeing  with  Stock  v.  Meakin 
and  Surtees  v.  Woodhouse,  1903,  i  K.  B.  396;  i  L.  G.  R.  227 ;  72  L.  J. 
K.  B.  302,  in  which  it  is  laid  down  that  the  date  of  the  arising  of  the 
charge  is  the  date  of  the  completion  of  the  works.  Counsel  for  the 
appellants  has  said,  and  I  think  to  a  certain  extent  he  was  right  in 
saying,  that  the  exact  point  of  the  date  of  the  arising  of  the  charge 
did  not  expressly  arise  in  any  one  of  these  cases.  It  seems  to  me 
that  in  each  of  these  cases,  and  certainly  in  Stock  v.  Meakin,  it  clearly 
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^^^^  was  essential  to  that  which  the  Court  had  to  determine  to  ascatain 
In  re  Allen  this  date ;  and  in  Stock  v.  Meakin  the  suggestion  being  that  the  chaige 
J^^l™^^'^  did  not  arise  until  the  final  apportionment  among  the  owners,  it  was 
held  that  that  was  not  so,  but  that  it  arose  at  an  earlier  period.  What 
was  the  earlier  period  at  which  the  charge  did  arise?  The  answer, 
as  stated  in  the  judgment  of  the  whole  Court,  was  that  the  charge 
did  arise  upon  the  completion  of  the  works.  In  my  judgment  we  are 
bound  by  that  decision.     I  also  think  that  it  was  quite  right. 

Counsel  for  the  appellants  suggests  that  where  a  notice  to  pave  has 
not  been  complied  with,  and  the  local  authority  in  the  exercise  of 
their  powers  have  entered  into  a  contract  for  the  doing  of  those  works 
which  they  are  under  the  statute  entitled  to  do  in  case  the  owner  of 
the  property  upon  whom  the  notice  has  been  served  does  not  avail 
himself  of  the  opportunity  given  to  him  to  do  it  himself,  the  chaige 
ought  to  arise  from  the  moment  that  a  contract  is  entered  into  by  the 
local  authority  with  the  contractor  for  the  execution  of  the  works. 
Now,  there  appear  to  me  to  be  infinite  difficulties  in  the  way  of  such 
a  construction ;  if  for  any  reason  the  contractor  could  not  perform  the 
contract,  and  someone  else  had  been  engaged  to  do  it — ^in  some  cases 
it  njay  be  at  much  larger  expense — it  would  be  impossible  to  work 
out  the  provisions  of  the  Act  of  1875  as  to  creating  a  charge  if  the 
right  date  were  the  date  'when  the  local  authority  entered  into  this 
contract  or  that.  Then  it  was  said,  if  that  was  not  the  date,  then 
the  charge  arose  as  each  portion  of  the  works  was  done — ^in  other 
words,  as  each  brick  was  delivered  on  the  ground  or  put  into  place. 
It  seems  to  me  quite  impossible  that  the  Legislature  could  have 
intended  any  such  thing.  It  seems  to  me  that  the  only  practical  way 
of  working  out  the  provisions  of  the  Act  is  by  saying  that  the  chaige 
takes  effect  on  the  completion  of  the  works. 

Two  other  points  have  been  taken  in  support  of  this  appeal.  In 
the  first  place,  it  was  said  that  the  vendors  had  imder  this  contract  to 
convey  free  from  incumbrances,  and  could  not  make  a  good  title 
unless  he  cleared  oflf  all  incumbrances ;  and  it  is  said  that  there  was 
an  inchoate  incumbrance  on  the  property  by  reason  of  the  notices 
not  having  been  complied  with.  I  do  not  agree.  I  think  that  the 
object  of  the  notice  is  to  give  the  owner  an  opportunity  to  do  the  work 
himself,  and  if  he  does  not  do  it  in  a  limited  time,  then  to  authorise 
the  local  authority  to  do  it.  I  think  that  there  is  no  incumbrance 
of  any  sort  or  kind  until  the  completion  of  the  works.  Then,  as  a 
last  point,  it  is  said  that  these  expenses  were  "  outgoings  "  which  the 
vendors  were  bound  to  clear.  It  is  said  that  they  are  outgoings  because 
there  was  an  inchoate  liability  from  the  moment  of  the  service  of  the 
notice  to  do  these  paving  works^     I  say  again  there  was  no  liability, 
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inchoate  or  otherwise,  until  the  local  authority  had  done  the  works.  ^^^^ 
TherefcMre  I  am  of  opnion  that  that  point  fails,  too,  under  the  circum-  /«  re  Allen 
stances.  gSj,^"'* 

I  will  only  add  a  word  upon  Tuhhs  v.  WynMy  1897,  i  Q.  B.  74; 
66  L.  J.  Q.  B.  116,  and  In  re  Boor,  Boar  v.  Hopkins  (1889)  40  Ch.  D. 
572 ;  58  L.  J.  Ch.  285,  which  were  cited  as  some  sort  of  authority  that 
after  the  date  of  the  service  of  the  notices  there  was  an  inchoate 
liability  which  would  throw  on  the  vendors  the  obligation  of  discharging 
the  premises  from  the  expenses  subsequently  incurred  as  an  outgoing. 
With  reference  to  these  cases  I  will  only  say  that  they  seem  to  me  ver>' 
plainly  to  point  out  the  difference  between  a  case  where  there  has 
been  a  magistrate's  order  to  do  certain  works  and  default  is  made  in 
doing  them — in  which  case  there  may  be  ground  for  saying  the 
expenses  are  an  "  outgoing  " — and  a  case  like  the  present,  where  there 
has  been  merely  &  notice  served  on  the  owner  giving  him  an  oppor- 
tunity of  doing  the  work  himself.  In  my  opinion  the  judgment  of 
B)Tne  J.  was  quite  right,  and  this  appeal  ought  to  be  dismissed  with 
costs. 

RoMER  L.J.  I  agree  with  all  that  my  Lord  has  said,  and  with  all 
that  was  said  by  Byrne  J.  in  the  Court  below,  and  they  have  dealt  so 
fully  with  every  part  of  this  case  that  I  have  hardly  anything  to  add 
myself  to  what  they  have  said.  In  the  course  of  the  argument,  In  re 
Eighett  and  Bird's  Contract,  1903,  i  Ch.  287;  72  L.  J.  Ch.  220,  was 
cited  to  us,  and  as  I  was  a  party  to  the  decision  of  that  case  in  the 
Court  of  Appeal  I  wish  to  say  two  wordg  about  it.  The  vendor  in 
that  case,  by  his  counsel  in  the  argument  before  us,  did  not  call  our 
attention  to  the  precise  terms  of  the  contract  of  sale,  and  certainly 
did  not  call  the  attention  of  the  Court  to  the  fact  that  in  that  contract 
itself  there  was  no  express  agreement  by  the  vendor  to  show  a  good 
title;  and  so  far  as  the  Court,  or  at  any  rate  I  can  certainly  say  so 
far  as  I  was  concerned  in  that  case,  the  argiunents  proceeded  on  the 
assumption  that  the  vendor  was  in  the  same  position  as  if  he  had 
expressly  agreed  to  make  a  good  title,  and  the  case  was  decided  on 
that  footing,  and  is  not  an  authority  for  any  proposition,  except  in 
a  case  of  such  a  contract  as  I  have  indicated,  and  is  not,  I  think,  to 
be  taken  as  an  authority  concerning  a  contract  to  sell,  where  there  is 
in  the  circumstances  of  the  case,  in  other  respects,  an  absence  of  an 
express  contract  by  the  vendor  to  make  a  good  tide. 

Cozens-Hardy  L.J.  I  agree.  It  seems  to  me  that  Stock  v.  Meakin, 
1900,  I  Ch.  683 ;  69  L.  J.  Ch.  401,  does  really  decide  the  point  before 
us,  for  although  it  is  true  that  that  case  arose  under  the  Private  Street 
Works  Act,  1892,  the  judgment  proceeded  upon  the  view  that  it  was 
a  charge  created  like  a  charge  under  the  Public  Health  Act,  1875. 
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^f^_   The  Court  of  Appeal,  in  giving  judgment  there,  said  it  became  neces- 

In  re  Allen  sary  to  consider  from  what  date  the  charge  took  e£fect,  and  the 
^d  IhMooll's  decision  there  was  that  the  charge  became  effective  only  as  from  the 
completion  of  the  works.  I  think  the  principle  is  this,  that  under 
section  150  of  the  Public  Health  Act,  1875,  an  option  is  given  to  the 
owner  or  occupier — either  do  it  yourself,  or  if  not,  the  local  authority 
will  do  it  There  is  nothing  wrong  in  the  owner  or  occupier  not  doing 
the  work.  If  he  does  not  do  it,  the  local  authority  may  do  it,  and 
when  the  work  is  completed  a  charge  for  the  first  time  arises.  The 
case  of  Tubbs  v.  Wynne,  1897,  i  Q.  B.  74;  d^  L.  J.  Q.  B.  116, 
depended  on  the  breach  of  a  positive  order  by  a  magistrate  that  certain 
works  should  be  done  upon  the  premises.  There  was  nothing  of  the 
kind  in  the  present  case,  and  it  is  impossible  to  suggest  that  these 
expenses  were  outgoings  which  the  vendors  had  ccMitracted  to  discharge. 

Appeal  dismissed. 
Solicitor  for  the  appellants — T.  Blanco  White. 
Solicitors  for  the  respondents — Taylor,  Wilcocks,  and  Lemon. 
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HAGMAIER  u.  WILLESDEN  OVERSEERS.  ^^«^  3 

Jury  llstB— RevlBion— Juotloes  In  speolal  petty  sesalona— Coupt  of 
summapy  Juplfldlotlon  —  Povirep  to  state  ease  —  Juries  Act,  1826 
<6  Geo.  IV.  o.  60>»  s.  10- Juries  Act,  1862  (25  dc  26  Vlot.  o.  107). 
s.  8-SummaFy  JuplscUotlon  Act,  1867  (20  dc  21  Viet.,  48X  s.  2- 
Summapy  Juplsdlotlon  Aet,  1879  (42  dc  48  Vlot.  c.  4ex  «•  88- 
Intepppetatlon  Aot,  1889  (62  dc  68  Viet.  e.  68X  s.  18  (11). 

Justices  sitting  in  special  petty  sessior^^  appointed  to  be  held  by 
section  \o  of  the  County  Juries  Act^  1825,/^r  the  purpose  of  revising 
jury  lists^  do  not  form  a  court  of  summary  jurisdiction  within  the 
definition  contained  in  section  13(11)  of  the  Interpretation  Act,  1889, 
and  have  no  power  to  state  a  case  for  the  opinion  of  the  High  Court, 

Case  stated  by  justices  of  Middlesex  sitting  in  special  petty  sessicwis 
appointed  for  the  reviewing  and  allowance  of  jury  lists.  The  question 
raised  by  the  case  was  whether  or  not  a  veterinary  surgeon  was  exempt 
from  serving  as  a  juror,  upon  the  groimd  of  professional  privilege; 
but  in  stating  the  case  the  justices  themselves  raised  a  preliminary 
point  as  to  whether  they  sitting  merely  in  such  special  petty  sessions  had 
jurisdiction  to  state  it  at  all.  They  therefore  stated  the  case  subject 
to  the  decision  of  the  Court  as  to  their  jurisdiction.  Their  reasons 
for  doubting  their  power  to  state  a  case  were,  in  the  first  place,  that 
there  was  no  hearing  and  determination  of  any  information  or  com- 
plaint before  them,  as  required  by  section  2  of  the  Summary  Jurisdic- 
tion Act,  1857  (20  &  21  Vict.  c.  43);  and  in  the  second  place,  that 
sitting  in  special  petty  sessions  appointed  for  settling  jury  lists  they 
were  not  a  court  of  summary  jurisdiction  within  the  meaning  of  sec- 
tion 33  (i)  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49). 
That  section  13  (11)  of  the  Interpretation  Act,  1889  (52  &  53  Vict 
c  63),  defined  court  of  summary  jurisdiction  as  follows,  viz. :  "  The 
expression  *  court  of  summary  jurisdiction '  shall  mean  any  justice  or 
justices  of  the  peace,  or  other  magistrate,  by  whatever  name  called, 
to  whom  jurisdiction  is  given  by,  or  who  is  authorised  to  act  under, 
the  Summary  Jurisdiction  Acts,  whether  in  England,  Wales,  or  Ireland, 
and  whether  acting  under  the  Summary  Jurisdiction  Acts,  or  any  of 
them,  or  imder  any  other  Act,  or  by  virtue  of  his  commission,  or  under 
the  common  law."  The  justices  conceived  that  the  definition  must 
be  governed  by  the  words  *'  to  whom  jurisdiction  is  given  by,  or  who 
is  authorised  to  act  under  the  Summary  Jurisdiction  Acts,"  for  were 
this  otherwise,  the  words  at  the  end  of  the  subsection  would  mean 
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^^^^  justices  acting  in  any  capacity  whatever.  In  the  present  case  their 
Haj^maierv.  jurisdiction  was  not  given  to  them  under  the  Summary  Jurisdiction 
Acts,  but  under  special  Acts  of  Parliament  relating  to  jurors.  The 
Juries  Act,  1825  (6  Geo.  IV.  c.  50),  s.  10,  provided  that  they 
could  only  sit  in  special  pett\-  sessions  within  the  last  seven  days  of 
September,  and  section  8  of  the  Juries  Act,  1862  (25  &  26  Vict.  c.  107), 
only  empowered  them  to  adjourn  this  special  petty  sessions  for 
another  seven  days.  Boulter  v.  Kent  Justices,  1897,  A.  C.  556; 
66  L.  J.  Q.  B.  787,  was  referred  to  by  the  justices  in  their  statement 

Morion  Smith  for  the  appellant.  The  justices  have  raised  the  pre- 
liminary objection  that  the\-,  sitting  in  special  petty  sessions  to  revise 
jury  lists,  are  not  a  court  of  summary  jurisdiction,  and  have  conse- 
quently no  power  to  state  a  case ;  but  it  is  submitted  that  special  petty 
sessions  fall  within  the  expression  "  court  of  summary  jurisdiction  "  as 
defined  by  section  13  (11)  of  the  Interpretation  Act,  1889-  This 
court  for  revision  of  jury  lists  is  a  court  of  summary  jurisdiction 
because  the  justices  are  sitting  as  such  in  special  petty  sessions.  The 
old  term  was  court  of  special  petty  sessions ;  in  the  present  day  justices 
sitting  in  such  a  court  are  called  a  court  of  summary  jurisdiction. 
These  justices  sit  as  a  court  by  virtue  of  section  10  of  the 
Juries  Act,  1825.  Boulter  v.  Kent  Justices,  1897,  A.  C.  556;  66  L.  J. 
Q.  B.  787,  is  distinguishable.  That  was  a  licensing  case,  where  it  was 
held  that  licensing  justices  were  not  a  court  of  summar>'  jurisdiction. 
This  was  followed  in  Reg,  v.  Bird  (1898)  62  J.  P.  309,  when  Wright  J. 
remarked  it  was  unfortunate  that  there  was  not  some  means  for 
licensing  justices  to  state  a  case.  Re  Bethell  (1899)  63  J.  P.  453.  a 
decision  under  the  Lunacy  Act,  does  not  apply. 

On  the  other  hand,  Fourth  City  Mutual  Building  Society  v.  East 
Ham  Overseers,  1892,  i  Q.  B.  661,  shows  that  justices  atting 
to  hear  an  application  for  the  issue  of  a  distress  warrant  for  enforce- 
ment of  the  poor  rate  can  inquire  into  the  objections  and  state  a  case 
for  the  Court.  Here  the  overseers  attend  before  the  justices  assembled 
at  the  special  petty  sessions  to  support  their  jury  lists  and  to  contest 
the  right  of  any  person  who  applies  to  have  his  name  remo^fed  to  its 
removal.  The  justices,  therefore,  are  not  merely  acting  ministerially, 
but  exercise  such  judicial  functions  as  to  constitute  a  court  of  sum- 
mary jurisdiction,  and  to  be  entitled  consequently  to  state  a  case. 

The  respondents  did  not  appear. 

Lord  Alverstone  C.J.  The  point  before  us  raised  by  the  justices 
themselves  is  not  free  from  difficulty.  They  consider  that  they  have 
no    power    to    state    a    case.      By    section    10    of   the   Juries  Act, 
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1825,  "  justices  of  the  peace  in  every  division  in  England  and  Wales 
shall  hold  a  special  petty  sessions  for  the  purposes  herein  mentioned,  Ha£mai«r  v. 
within  the  last  seven  days  of  September  in  every  year.  .  .  ."  Their  5™*"^ 
power  to  state  a  case  depends  on  section  33  (i)  of  the  Summary  Juris- 
dicticxi  Act,  1879,  under  which  "  any  person  aggrieved  who  desires  to 
question  a  conviction,  order,  determination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction,  on  the  ground  that  it  is  erroneous  in 
point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  the  court  to 
state  a  special  case."  The  words  "  or  other  proceeding  "  are  wide 
and  an  extension  of  earlier  legislation.  Section  13  (11)  of  the  Inter- 
pretation Act,  1 889,  enacts  that  "  the  expression  *  court  of  summary 
jurisdiction '  shall  mean  any  justice  or  justices  of  the  peace,  or  other 
magistrate  ...  to  whom  jurisdiction  is  given  by,  or  who  is  author- 
ised to  act  under,  the  Summary  Jurisdiction  Acts,  whether  in 
England,  Wales,  or  Ireland,  and  whether  acting  under  the  Summary 
Jurisdiction  Acts  or  any  of  them,  or  under  any  other  Act,  or  by  virtue 
of  his  commission,  or  under  the  common  law."  The  question  now 
before  us  comes  to  this,  whether  justices  sitting  in  special  petty  sessions 
under  section  10  of  the  Juries  Act,  1825,  are  sitting  as  a  court  of 
summary  jurisdiction.  This  cannot  be  answered  by  saying  that  as 
they  were  sitting  in  special  petty  sessions,  therefore  they  were  sitting 
as  a  court  of  summary  jurisdiction.  Section  13  (11)  of  the  Interpre- 
tation Act,  1889,  makes  no  reference  to  justices  sitting  in  special  petty 
sessions;  and  had  it  been  intended  by  the  Summax}'  Jurisdiction  Act, 
1879,  to  enact  that  justices  sitting  in  special  petty  sessions  should 
be  a  court  of  summary  jurisdiction,  and  empowered  by  section  33  of 
that  Act  to  state  a  case,  it  would  have  been  perfectly  easy  for  the 
Legislature  to  have  said  so.  Looking  at  the  provisions  of  section  10 
of  the  Juries  Act,  1825,  it  seems  to  me  that  the  jurisdiction 
there  given  to  the  justices  cannot  rightly  be  described  as  a  jurisdiction 
within  the  contemplation  of  the  Summary  Jurisdiction  Acts,  or  within 
the  definition  of  court  of  summary  jurisdiction  given  by  section  13 
(11)  of  the  Interpretation  Act,  1889.  In  the  case  of  jury  lists,  the 
procedure  seems  to  be  this — the  overseers  have  to  attend  before  the 
justices  in  special  petty  sessions,  and  bring  in  and  sign  the  list,  and  the 
justices  can  strike  out  a  man's  name  on  various  grounds,  and  they  may 
order  certain  notices  to  be  given  and  declarations  to  be  made ;  but  in 
my  opinion  the  exercise  of  that  class  of  jurisdiction  by  justices  in 
special  petty  sessions  is  not  aptly  described  as  acting  or  sitting  as  a 
court  of  summary  jurisdiction.  In  revising  jury  lists  justices  are  not 
bound  by  the  ordinary  laws  of  evidence,  and  in  my  opinion  nothing 
has  been  shown  to  us  which  would  justify  us  in  coming  to  the  conclu- 
sion that  these  special  petty  sessions  held  for  the  review  of  jury  lists, 
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^^^^        and  limited  to  one  particular  week  in  the  year,  fall  within  the  class 
of  court  properly  described  as  a  court  of  summary  jurisdiction.    I  am 
therefore  of  opinion  that  the  justices  were  right  in  deciding  that  they 
had  no  jurisdiction  to  state  the  case,  and  that  it  must  be  struck  out 
Wills  J.     I  am  of  the  same  opinion. 
Kennedy  J.     I  agree. 

Case  struck  out. 
Solicitor  for  the  appellant — G.  Thatcher. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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UXBRIDGE  UNION  v.  WINCHESTER  UNION.  J'*ly  8- 

Poop  Lia^ir— Settlement— Opdep  of  Justlees  effective  as  a  Judflrment 
/n  re#n— Abortive  appeal— Appeal  dlsmlased  on  technicality— 
BstoppeL 

An  order  of  two  justices^  adjudging  the  settlement  of  a  pauper  to 
be  in  a  particular  union^  is  effective  as  a  judgment  in  rem  and  con- 
clusive as  to  the  settlement  of  the  pauper  at  the  time  ;  afid  an  abortive 
appeal  against  it  does  not  rob  the  order  of  its  effect  as  a  judgment  in 
rem,  notwithstanding  the  fact  that  such  appeal  has  not  been  heard 
upon  its  merits,  but  has  been  dismissed  merely  upon  a  technical  ground. 

Case  stated  by  the  Recorder  of  Winchester  upon  an  appeal  against 
an  order  of  two  justices  for  the  removal  of  Bertha  Forester  Timmins 
from  the  Winchester  Union  to  the  Uxbridge  Union  as  the  place  of  her 
last  legal  settlement. 

1.  On  March  3,  1896,  upon  complaint  made  to  two  justices  for  the 
county  of  Devon,  they,  upon  the  sworn  testimony  of  John  Championi 
clerk  lo  the  Guardians  of  St.  Thomas's  Union,  in  the  county  of  Devon, 
showing  that  one  Harry  Timmins  acquired  a  settlement  in  the  parish 
or  precinct  of  Norwood,  in  the  said  Uxbridge  Poor  Law  Union,  and 
had  done  no  subsequent  act  to  gain  a  settlement  elsewhere,  adjudged 
the  settlement  of  the  said  Bertha  Forester  Timmins,  wife  of  the  said 
Harry  Timmins,  to  be  in  the  parish  or  precinct  of  Norwood  aforesaid, 
and  directed  the  guardians  of  the  Uxbridge  Union  to  pay  to  the 
guardians  of  the  St.  Thomas's  Union,  in  Devonshire,  the  sum  of 
^'19  17s.  2d.  for  past  maintenance  and  for  examination  of  the  said 
B.  F.  Timmins,  and  the  weekly  sum  of  8s.  6d.  so  long  as  the  said  B.  F. 
Timmins  should  continue  to  be  maintained  at  the  Exminster  Asylum. 

2.  The  said  order  having  been  duly  served  upon  the  clerk  to  the 
Uxbridge  Guardians  on  April  10,  1896,  he  on  April  30,  1896,  applied 
by  letter  to  the  clerk  of  the  guardians  as  is  customary  for  a  copy  of  the 
depositions  upon  wh\ch  such  order  was  made,  but  on  the  following  day 
received  it  back  with  an  intimation  that  the  application  should  not 
have  been  sent  to  the  clerk  to  the  guardians  but  to  the  clerk  to  the 
justices.  On  the  next  day,  viz.,  May  i,  he  forwarded  such  application 
to  the  clerk  of  the  justices,  and  on  May  16  notice  of  appeal  by  the 
Uxbridge  Guardians  against  the  order  was  duly  given. 

3.  On  June  30  the  appeal  was  heard  at  the  general  quarter  sessions 
for  the  county  of  Devon,  held  at  Exeter,  and  was  dismissed  for  want  of 
form,  the  ground  being  that  inasmuch  as  the  application  for  a  copy  of 
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^^^^  the  depositions  was  made  one  day  late,  namely,  on  May  i  instead  of  on 
Uxbridge  nmon  April  30,  1896,  the  notice  of  appeal  was  out  of  time,  and  the  same 
V,  Winchegter  could  not  be  heard  and  dealt  with  upon  its  merits.  But  the  Recorder 
of  Winchester  was  asked  to  assume  for  the  purpose  of  argument  that 
the  pauper's  legal  proper  settlement  at  the  date  of  the  order  of  March 
3,  1896,  was  in  the  parish  of  St.  Luke's,  in  the  borough  of  Chelsea,  in 
the  county  of  London. 

4.  On  July  16,  1896,  the  said  B.  F.  Timmins  was  transferred  to  the 
asylum  of  the  Uxbridge  Union  at  Wandsworth,  Surrey,  and  remained 
confined  there  till  December  9,  1899,  when  she  was  dbcharged  as  cured 
and  returned  to  the  house  of  her  brother,  Henry  John  Lamb,  at  272, 
King's  Road,  Chelsea,  where  she  remained  and  was  maintained  by  her 
brother  until  the  month  of  August,  1900,  when  she  again  became  a 
lunatic  and  wandered  from  the  custody  of  her  brother. 

5.  On  August  24,  1900,  the  said  B.  F.  Timmins  having  been  found 
wandering  at  Winchester  an  order  was  made  for  her  reception  into  the 
county  asylum  of  Fareham,  within  the  county  and  union  of  the 
respondent  guardians,  and  she  was  received  and  kept  there  until 
November  28,  1902.  The  Winchester  Guardians,  having  heard  of  the 
order  made  by  the  Devon  justices  and  of  the  abortive  appeal  above 
referred  to,  applied  to  the  Uxbridge  Guardians  to  accept  chargeability 
of  the  lunatic,  which  application  was  refused  on  the  ground  that  the 
said  B.  F.  Timmins  had  obtained  a  settlement  as  a  deserted  woman  at 
Chelsea. 

6.  On  November  13,  1903,  upon  the  application  of  the  respondent 
guardians,  an  order  was  made  by  two  justices  for  the  city  of  Winchester 
adjudicating  the  settlement  of  B.  F.  Timmins  to  be  within  the  district 
of  the  appellant  guardians  (the  Uxbridge  Union)  upon  the  ground  that, 
as  was  duly  proved  in  evidence  before  them,  the  same  had  already 
been  so  adjudged  by  the  above-mentioned  order  of  justices  of  Devon, 
dated  March  3,  1896,  against  which  order  no  appeal  was  successfully 
prosecuted,  and  upon  the  ground  that  the  pauper  was  not  shown  to 
have  done  any  act  subsequent  to  such  order  to  gain  a  legal  settlement 
elsewhere. 

On  December  17,  1903,  notice  of  appeal  against  such  last-mentioned 
order  of  March  3,  1896,  was  duly  given,  and  on  February  4,  1904,  such 
appeal  was  heard  before  the  Recorder  of  Winchester.  The  appeal  was 
argued  solely  upon  the  question  of  law  whether  in  the  circumstances 
above  set  out  the  order  of  the  justices  of  Devon,  dated  March  3,  1896, 
was  effective  as  a  judgment  in  rem^  and  conclusive  as  to  the  settlement 
of  the  pauper  at  the  time.  The  learned  Recorder  held  that  the  said 
order  was  so  conclusive  and  that  the  above-mentioned  abortive  appeal, 
not  heard  on  its  merits,  did  not  rob  the  said  order  of  such  effect,  and 


Digitized  by 


Google 


KA  KINGS    BENCH    DIVISION.  9/1 

dismissed  the  appeal,  but  at  the  request  of  the  appellants'  counsel,        ^^Q** 
agreed  to  state  this  case.  Uxbridge  Union 

The  question  was  whether  the  order  of  the  justices  of  Devon  dated  JJ-  Winchester 
March  3,  1896,  in  spite  of  the  fact  that  notice  of  appeal  was  given    ^^ 
against  the  same,  was  conclusive  as  to  the  settlement  of  the  pauper  at 
that  date,   and  estopped  the  appellants  from   showing  that  the  said 
B.  F.  Tiramins  was  then  legally  settled  in  the  parish  of  Chelsea. 

The  appellants'  notice  of  appeal  to  the  Winchester  quarter  sessions 
was  as  follows  : — 

"  Take  notice  that  the  guardians  of  the  Uxbridge  Union  intend,  at 
the  next  quarter  sessions  for  the  city  of  Winchester,  to  commence  and 
prosecute  an  appeal  against  an  order  of  the  justices  for  the  city  of 
Winchester,  of  November  13, 1903,  whereby  it  was  adjudged  that  the  last 
It^al  settlement  of  Bertha  Forester  Timmins,  otherwise  Emma  Lamb,  a 
pauper  lunatic,  was  in  the  parish  of  Norwood,  in  the  Uxbridge  Union, 
and  whereby  the  guardians  of  the  Uxbridge  Union  were  ordered  forth- 
with to  pay  to  the  guardians  of  the  Winchester  Union  j£^  6s.  8d.  and 
£2$  15s.  8d.  alleged  to  have  been  paid  by  the  guardians  of  Winchester 
Union  in  respect  of  the  said  B.  F.  Timmins,  otherwise  E.  Lamb,  and 
also  to  pay  a  certain  sum,  to  wit,  9s.  iid.  weekly,  for  her  lodging, 
maintenance,  medicine,  clothing,  and  care  in  a  certain  asylum  at 
Fareham,  in  the  county  of  Southampton,  on  the  grounds — 

1.  That  the  order  is  bad  and  defective  on  the  face  thereof. 

2.  That  the  order  is  erroneous  in  law,  and  cannot  be  supported. 

3.  That  the  lunatic  was  not  legally  chargeable  to  the  common 
fund  of  your  said  union  at  the  time  she  was  sent  to  the  lunatic 
asylum. 

4.  That  the  lunatic  was  not  at  the  time  of  her  being  so  sent  to 
the  asylum,  nor  hath  she  been  at  any  time,  nor  is  she  now,  settled 
in  any  parish  in  the  Uxbridge  Union. 

5.  That  the  parish  of  Norwood  is  not,  as  is  alleged,  the  place  of 
the  last  legal  settlement  of  the  lunatic. 

6.  That  the  said  lunatic  is  settled  in  the  parish  of  St.  Luke's,  in 
the  borough  of  Chelsea,  by  residence  as  a  deserted  woman  in  that 
parish  for  three  years  and  upwards  previous  to  the  month  of  July, 
1894,  by  the  provisions  of  the  Poor  Removal  Act,  1861  (24  &  25 
Vict.  c.  55",  s.  3,  of  the  Poor  Law  Amendment  Act,  1866  (29  &  30 
Vict  c.  113),  s.  17,  and  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  s.  34,  and  has  not 
since  acquired  a  settlement  in  any  other  parish  by  residence  or 
otherwise.  Such  residence  in  the  parish  of  St.  I^uke's,  Chelsea, 
being  in  such  a  manner  and  under  such  circumstances  in  each  of 
such  years  as  would  render  her  irremovable. 
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^^O^  7.  That  the  said  order  was  made  and  proceeded  on  the  ground 

Oxbridge  Union  that   the   settlement   of  the   pauper    lunatic   had   been  formerly 

V.  Winchester  adjudged  to  be  in  the  said  precinct  of  Norwood  by  an  order  under 

the  hands  and  seals  of  two  justices  of  the  county  of  Devon,  dated 

March    3,     1896,    against    which    no    appeal    was    successfully 

prosecuted. 

8.  That  an  appeal  was  entered  against  the  order  of  March  3, 
1896,  to  the  next  general  quarter  sessions  of  the  peace  for  the 
county  of  Devon,  which  came  on  for  hearing  on  June  30  following 
and  not  entertained  by  the  court,  and  was  not  heard  on  the  merits 
and  was  dismissed  by  reason  of  the  fact  that  the  notice  and 
ground  of  appeal  had  not  been  delivered  within  the  time  required 
by  law. 

9.  That  the  order  of  March  3,  1896,  was  not  conclusive  of  the 
matters  therein,  and  was  not  binding  on  the  justices  who  made 
the  order  of  November  13,  1903,  nor  on  the  present  appellants. 

10.  That  the  order  of  March  3,  1896,  was  not  confirmed  on  the 
merits  of  the  case. 

11.  That  the  order  of  March  3,  1896,  was  bad  on  the  face 
of  it. 

12.  That  the  order  of  March  3,  1896,  was  erroneous  in  law. 

Charles  Woodbridge, 
Clerk  to  the  Guardians  of  Uxbridge  Union." 

Ricketts  for  the  appellants.  The  appeal  against  the  order  of 
March  3,  1896,  has  never  been  heard  or  determined  upon  its 
merits.  Such  a  decision  of  quarter  sessions  as  this  does  not  make  the 
matter  res  judicata  when  none  of  the  material  facts  have  been  brought 
to  the  attention  of  the  court :  Heath  v.  Weaverham  Overseers^  1894, 
2  Q.  B.  108  ;  63  L.  J.  M.  C.  187.  The  original  order  was  in  fact 
appealed  against,  but  the  application  for  a  copy  of  the  depositions  had 
been  made  one  day  out  of  time,  and  the  appeal  was  dismissed  upon  that 
ground,  and  not  upon  the  merits  which  were  never  gone  into.  In 
Rex  V.  Woodchester  Inhabitants  (1742)  Burr.  S.  C.  191,  Chappie  J. 
said  that  "  an  order  of  removal  confirmed  by  sessions  upon  the  merit 
is  conclusive  against  everybody."  But  the  order  here  has  not  been 
confirmed  on  its  merits.  The  appellants  cannot  be  held  to  be  estopped 
as  the  appellants  were  in  Rex  v.  Silchester  Inhabitants  (1766)  Burr. 
S.  C.  551,  for  they  have  not  neglected  to  appeal.  An  order  unappealed 
from  removing  a  father  is  no  proof  of  the  settlement  of  a  son  who  is 
neither  mentioned  in  nor  removed  by  it :  Rex  v.  Southowram  Ifduhi- 
tants  (1786)  I  T.  R.  353,  though  it  is  otherwise  if  the  order  has  been 
confirmed  on  appeal :  Rex  v.  Catterall  Township  (181 7)  6  M.  &  S.  83. 
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In  this  case  the  appellants  have  not  acquiesced  in  the  decision  of  the        t90^ 
Devon  justices  in  a  way  to  make  it  binding  by  way  of  estoppel.     Unap-  Uxbridge  Union 
pealed  against  means  acquiesced  in.     Here  there  was  no  acquiescence,  !J-  WinoheBter 
for  the  case  finds  that  the  appellants  wrongly  applied  for  a  copy  of  the 
depositions  to  the  clerk  to  the  guardians  instead  of  to  the  clerk  to  the 
justices.      It  is  here  desired  to  set  up  a  settlement  the  pauper  had 
acquired  for  herself. 

Macmorratiy  K,C,,  R.  H.  Simonds^  and  W,  Grantham  for  the 
respondents,  were  not  called  upon  to  argue. 

Lord  Alverstone  CJ.  Mr.  Ricketts  has  put  his  point  most  clearly 
and  fairly.  In  cases  where  the  suggestion  is  that  a  right  exists  which 
has  not  been  dealt  with  as  in  Rex  v.  Catterall  Township  (1817)  6  M. 
&  S.  83,  it  may  be  possible  to  contend,  as  it  was  there  contended,  on 
the  authority  of  Rex  v.  Southowram  Inhabitants  (1786)  i  T.  R.  353, 
that  an  order  unappealed  from  is  not  conclusive  as  to  the  settlement  of 
a  person  not  named  in  it  when  that  person  is  emancipated.  But  no 
distinction  of  the  kind  exists  in  the  case  before  us,  and  since  the 
contention  failed  in  the  Catterall  case,  and  the  order  was  there  held  to 
be  conclusive,  I  think  the  principle  of  that  decision  goes  further,  and 
decides  that  once  an  order  is  made  it  is  a  judgment  in  rem.  Rex  v. 
Corsham  Inhabitants  (1809)  11  East  388,  is  also  an  authority  entirely 
against  Mr.  Ricketts'  contention.  There  it  was  decided  than  an  order 
of  removal  executed  and  unappealed  against  was  conclusive  as  to  the 
settlement  of  the  pauper  at  the  time  of  such  order,  even  as  between 
parishes  not  parties  to  the  order. 

It  would,  in  my  opinion,  be  a  dangerous  thing  to  alter  the  law  as  it  has 
been  hitherto  laid  down  by  authority,  and  to  allow  orders  that  are 
good  and  unappealed  against  to  be  a  further  subject  of  appeal,  so  that 
the  question  as  to  why  they  were  made  in  the  first  instance  can  be 
re-opened.  I  am  clearly  of  opinion  that  the  learned  Recorder  was 
quite  right  in  considering  that  he  could  not  go  behind  the  order  of  the 
Devonshire  justices,  of  March  3,  1896,  and  upon  the  authority  of  Rex 
V.  Corsham  that  the  order  as  it  stood  unappealed  or  not  effectively 
appealed  against  was  a  judgment  in  rem.  The  appeal  must,  therefore, 
be  dismissed. 

Kennedy  J.  I  agree. 

Phillimore  J.  I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellants — Woodbridge  and  Sons. 
Solicitors  for  the  respondentia — Church,  Adams,  and  Prior,  for  Faithful 
and  Day,  Winchester. 

Reported  by  Gilbert  Metcalfe,  Ksq.,  Barrister-at-Law. 
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/«^>'"  HARRIS   AND   OTHERS   u.    SCURFIELD. 

Se^ireFB—**  Drain  *'  op  **se^irep*'— Ppemlses  ^irlthln  the  same  eurUlmg^'' 
Qpoup  of  houses  with  oommon  aooess  and  eommon  aooommodi^ 
tlon-PubUo  Health  Aot,  1876  (88  &  89  Vlot.  o.  66),  s.  4i. 

A  group  of  a  considerable  number  of  houses  are  not  ^''premises 
within  the  same  curtilage  "  within  the  meaning  of  that  expression  as 
used  in  the  definition  o)  *'  drain  "  in  section  4  of  the  Public  Health 
Act^  1875,  though  they  have  a  common  access  by  means  of  a  courts 
and  certain  accommodation  such  as  ashpits  and  water-closets  in 
common.  A  conduit  for  the  drainage  of  such  a  group  of  houses  is 
therefore  a  "  sewer  "  and  not  a  "  drain  "  within  the  meaning  of  thai 
Act, 

St.  Martin-in-the-Fields  Vestry  v.  Bird,  1895,  ^  Q-  ^-  4^^  >  ^4 
L.  J.  Q.  B.  230,  followed. 

Case  stated  by  justices  for  the  city  of  Sheffield,  who  had  ordered  the 
appellants  to  abate  a  nuisance,  as  follows  : — 

1.  An  information  was  preferred  on  March  23,  1904,  by  Harold 
Scurfield  (hereinafter  called  the  respondent),  medical  officer  of  health 
for  the  said  city  under  the  Public  Health  Act,  1875,  against 
George  Wyatt  Douglas  Harris,  William  Alexander  Colycr,  and  William 
Alexander  Francis  Colyer  (hereinafter  called  the  appellants),  that  the 
following  nuisance  existed,  namely,  a  nuisance  arising  from  certain 
defective  surface  channels  at  Nos.  7  to  25  in  No.  i  Court,  Eyre  Lane, 
Sheffield,  and  that  the  said  nuisance  was  caused  by  the  default  of  ihc 
appellants,  the  owners  of  the  said  premises,  and  that  on  January  22, 
1904,  the  appellants  had  notice  from  the  respondent  specifying  the 
works  to  be  done  in  order  10  abate  the  nuisance,  and  that  the  appellants 
had  neglected  to  comply  with  such  notice. 

2.  The  said  information  was  heard  and  determined  by  the  magis- 
trates on  April  8  and  15,  1904,  the  said  parties  respectively  being  then 
present,  and  upon  such  hearing  they  ordered  the  appellants  within 
twenty-eight  days  from  the  service  of  the  order,  or  a  true  copy  thereof 
according  to  the  said  Act,  to  abate  the  nuisance,  and  for  that  purpose 
to  abolish  the  said  surface  channels  and  substitute  properly  constructed 
pipe  drains  with  water-tight  joints,  and  all  necessary  traps  and 
connections  thereto,  so  that  the  same  should  no  longer  be  a  nuisance, 
and  also  ordered  the  appellants  forthwith  to  pay  to  the  respondent  the 
sum  of  8s.  6d.  for  costs. 
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3.  The  appellants  being  dissatisfied  with  the  determination  and  order,        190^ 
as  being  erroneous  in  point  of  law,  duly  applied  to  the  magistrates  in  Harris  and 
writing  to  state  and  sign  a  case  for  the  opinion  of  the  Court,  and  have  9*^^,^' 
duly  entered  into  the  recognisance  as  required  by  the  statute  in  that 

behalf  in  pursuance  whereof  this  case  is  now  stated  and  signed.  ^ 

4.  Upon  the  hearing  of  the  said  information  the  following  facts  were 
admitted  or  proved  in  evidence  before  the  magistrates,  and,  with  the 
consent  of  both  parties,  they  had  a  view  of  the  houses  and  channels 
situate  in  No.  i  Court,  Eyre  Lane,  as  aforesaid : — 

(a)  The  appellants  are  the  owners  of  eighteen  dwelling-houses, 
Nos.  7  to  25  in  No.  i  Court,  Eyre  Lane,  in  the  city  of  Sheffield.  The 
said  houses  are  back-to-back  houses,  and  Nos.  7  to  13  thereof  form 
part  of  a  block,  and  Nos.  14  to  25  are  in  one  block.  Nos.  7  to  13  face 
Nos.  14  to  19,  and  between  ihem  is  an  open  space  of  ground  with  a 
pavement  on  either  side.  Nos.  20  to  25  face  the  boundary  wall  on  the 
south-east  side  of  the  court,  and  between  them  and  the  said  boundary 
wall  is  also  an  open  space  of  ground  with  a  pavement  on  the  side 
thereof.  The  main  entrance  to  the  court  is  from  a  partially  enclosed 
space  of  ground  to  which  an  entrance  is  obtained  from  one  of  the  main 
thoroughfares.  'I'he  court  can  also  be  entered  by  means  of  two  narrow 
passages  made  between  certain  of  the  said  Nos.  7  to  13  of  the  houses. 

(3)  There  are  two  ashpits  in  the  court  which  are  situate  therein  at  the 
north-eastern  boundary. 

(c)  There  are  also  situate  in  the  court  at  the  north-eastern  boundary 
thirteen  water- closets  for  the  use  of  the  tenants. 

(d)  On  January  22,  1904,  the  respondent,  being  the  medical  officer 
of  health  for  the  city  (on  behalf  of  the  council  of  the  city,  being  the 
urban  sanitary  authority  for  the  city),  served  a  notice  upon  the  appellants 
to  abolish  the  surface  channels  and  substitute  properly  constructed  pipe 
drains  with  water-tight  joints,  and  all  necessary  traps  and  connections 
thereto.  The  appellants  failed  to  comply  with  the  said  notice.  The 
said  surface  channels  are  open,  and  not  covered  in  or  enclosed  in  any 
way. 

(tf)  The  slop  water  from  the  sinks  of  each  house  is  carried  by  a 
separate  channel  (hereinafter  called  the  "cross  channel"),  cut  in  the 
pavement  at  right  angles  to  each  house,  into  a  long  channel  (hereinafter 
called  the  "  side  channel ")  at  the  side  of  the  pavements  in  the  court. 
There  is,  therefore,  a  separate  cross-channel  for  each  house,  and  a 
number  of  these  cross-channels  drain  into  each  side  channel,  and  the 
drainage  is  by  these  side  channels  carried  into  two  gullies  in  the  court, 
and  thence  into  the  main  sewer  outside  the  court. 

(/)  The  use  of  the  said  side  channels  and  cross-channels  in  manner 
aforesaid  constitutes  a  nuisance  within  the  meaning  of  the  Public  Health 
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^^^^        Act.     The  said  side  channels  and  cross-channels  have  apparently  been 
Harris  and         in  existence  for  many  years. 

ScirMd!  ^*  ^^^  respondent  contended  that  each  of  the  side  channels  and 

cross-channels  was  a  drain  as  defined  by  section  4  of  the  Public  Health 
^  Act,  1875,  by  reason,  as  he  contended,  of  all  the  said  houses  being 

premises  within  the  same  curtilage,  and  that  the  appellants  were,  there- 
fore, bound  to  do  the  work  required  by  the  notice. 

6.  The  appellants  contended  that  each  of  the  said  side  channels  was 
a  sewer  as  defined  by  the  said  statute,  as  each  was  used  for  the  drainage 
of  more  than  one  building,  and  that  the  premises  were  not  within  the 
same  curtilage. 

7.  The  magistrates  were  of  opinion  that  the  said  side  channels, 
although  used  for  the  drainage  of  more  than  one  building,  were  drams 
and  not  sewers,  and  were  of  opinion  that  the  houses  drained  were 
premises  within  the  same  curtilage. 

8.  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 
above  statement  of  facts  the  magistrates  came  to  a  correct  detenni- 
nation  in  the  point  of  law  that  the  side  channels  were  drains  and  not 
sewers  within  the  meaning  of  the  Public  Health  Act,  1875,  and,  if  not, 
what  should  be  done  in  the  premises. 

DanckwertSy  K,C.,  and  Bcdall  for  the  appellants.  These  channels  are 
not  **  drains  "  within  the  definition  in  section  4  of  the  Public  Health 
Act,  1875,  t>ut  "sewers,"  which  it  is  the  duty  of  the  local  authority 
under  section  19  to  keep  so  that  they  shall  not  be  a  nuisance 
or  injurious  to  health  :  Wilkinson  v.  Llandaff  and  Dinas  Fawis  Rural 
Council^  i903>  2  Ch.  695;  2  L.  G.  R.  174;  73  L.  J.  Ch.  8.  The 
justices  held  that  the  channels  were  drains  on  the  ground  that  the 
houses  they  served  were  "  premises  within  the  same  curtilage  "  within 
the  meaning  of  the  definition  of  "  drain  "  in  section  4  of  the  Public 
Health  Act,  1875,  whereby  "  drain"  is  defined  as  meaning  "any  drain 
of  and  used  for  the  drainage  of  one  building  only,  or  premises  within 
the  same  curtilage  "  and  made  merely  for  the  purpose  of  communicating 
therefrom  with  a  sewer  or  a  cesspool  or  similar  receptacle.  On  this 
point  the  case  is  governed  by  the  decision  of  the  Court  of  Appeal  in 
St.  Mariin-in- the- Fields  Vestry  v.  Bird,  1895,  i  Q.  B.  428;  64 
L.  J.  Q.  b.  23c,  commonly  called  the  Lowther  Arcade  case— a 
decision  upon  section  250  of  the  Metropolis  Management  Act,  1855. 
There  a  construction  ran  down  the  central  passage  of  the  arcade 
to  a  main  sewer  outside,  receiving  in  its  course  the  drainage  of  a 
number  of  shops  and  houses  on  either  side ;  and  it  was  held  that  it  was 
not  a  drain  of,  and  used  for  the  drainage  of,  one  building  only  or 
premises  within  the  same  curtilage.     In  the  later  case  of  FUbnm  v. 
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Sf.  Leonard,  Shoreditch,  Vestry,  1895,    i  Q.   B.  433  ;    64  L.  J.  M.  C.        ^^0** 
130,   the   Court   of  Appeal   held   by  a  majority  that  two    blocks   of  Harris  and 
flats  belonging  to  the  same  owner,  separated  by  a  causeway  20  feet  2^^i^* 
wide,  of  which  one  end  was  closed  by  a  wall  and  the  other  opened  into 
a  public    thoroughfare,   were    premises    within    the    same    curtilage. 
Rigby  L.J.,  however,  dissented,  on  the  ground  that  there  could  not  be 
a  curtilage  common  to  two  messuages.     In  the  present  case  the  appel- 
lants are  the  owners  of  eighteen  messuages,  which  at  once  distinguishes 
PiWrow's  case.     It  has  never  been  held  that  eighteen  messuages  can 
be  considered  to  be  included  in  one  curtilage. 

Wculdy  {Montagu  Lush,  K,C,,  with  him)  for  the  respondent.  These 
were  clearly  premises  within  the  same  curtilage,  and  the  facts  set  out  in 
paragraph  4  of  the  case  show  plainly  that  the  court  constituted  a 
curtilage  within  the  definition.  The  present  case  differs  widely  from 
St.  Martin-in-the-Fields  Vestry  v.  Bird,  1895,  '  Q-  B.  428;  64  L.  J. 
Q.  B.  230,  for  the  ratio  decidendi  of  that  case  was  that  the  passage  down 
the  Lowther  Arcade  was  locked  at  night.  The  question  of  curtilage  or 
no  curtilage  is  purely  one  of  fact,  and  the  present  case  really  falls 
within  the  reasoning  of  the  judgment  of  Lord  Esher  M.R.  in  Pilbrow 
V.  St.  Leonard,  Shoreditch,  Vestry,  1895,  i  Q.  B.  433;  64  L.  J. 
M.  C.  130.  Here  there  was  one  curtilage,  there  were  houses 
within  it,  and  the  inhabitants  were  afforded  various  accommo- 
dations in  common,  as  found  in  paragraph  4  of  the  case  Wilkinson 
V.  Uandaff  and  Dinas  Powis  Rural  Council,  1903,  2  Ch.  695;  2 
L.  G.  R.  174 ;  73  L.  J.  Ch.  8,  differs  so  much  from  the  present  case 
upon  the  facts  that  it  is  not  in  point. 

Lord  Alverstone  C  J.  I  have  come  with  some  reluctance  to  the 
conclusion  that  this  decision  of  the  justices  cannot  be  supported. 
In  the  case  before  us  the  authorities  cited  by  Mr.  Danckwerts  for  the 
appellants  have  removed  any  doubts  that  may  have  existed  in  my  mind 
as  to  these  structures  being  sewers,  and  show  that  channels  such  as 
these  which  carry  away  water  may  be  sewers.  The  justices  were 
of  opinion  that  they  were  drains  because  the  premises  they  served  were 
within  one  curtilage.  Mr.  Waddy  for  the  respondent  has  been  unable 
to.  cite  any  authority  to  us  showing  that  this  combination  of  houses 
can  be  properly  included  in  the  expression  curtilage,  and,  apart 
from  authority,  it  is  impossible  for  us  to  hold  that  these  sixteen  or 
eighteen  houses  were  situate  within  the  same  curtilage.  There  is  no 
definition  of  curtilage  to  be  found  which  covers  the  case  of  a  number 
of  houses  separately  occupied  by  different  people  simply  because  there 
happens  to  be  a  common  access  and,  in  a  measure,  common  accom- 
modation.    The  Court  of  Appeal,  in  deciding  Pildrow  v.  St,  Leonard, 
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Shorediich^  Vestry^  1895,  i  Q.  B.  433 ;   64  L.  J.  M.  C.  130,  expressly 
flams  and         distinguished  the  Lowther  Arcade  case  {St  Martin-in-the-Fidds  Vestry 

sSiMdi  ^'  ^^^^'  '^^^'  ^  ^*  ^"  ^^^ '  ^^  ^'  ^'  ^'  "^'  ^^°^'  *"^  supported  it,  and 

the  reasoning  of  that  case  clearly  covers  the  state  of  things  presented  to 
us  in  the  findings  of  the  present  case.  I  am,  therefore,  of  opinion  that 
these  houses  were  not  within  the  same  curtilage ;  that  these  channels 
were  not  drains,  but  sewers  within  the  definition  in  section  4  of  the 
Public  Health  Act,  1875;  and  that  section  19  has  cast  the  duty  of 
attending  10  them  upon  the  city  council.  The  appeal  must,  therefore, 
be  allowed. 

Kennedy  J.  I  am  entirely  of  the  same  opinion.  This  case  is 
certainly  not  a  stronger  case  than  the  Lawiher  Arcade  case,  but  it  clearly 
falls  within  that  decision.        ^ 

Phillimore  J.  I  agree.  I  cannot  understand  how  it  can  possibly 
be  contended  that  these  houses  are  within  the  same  curtilage.  I  am 
clearly  of  opinion,  entirely  in  agreement  with  the  judgment  of 
Rigby  L.J.  in  Pilbrow  v.  St  Leonard^  Shoreditch^  Vestry,  that  the  word 
curtilage  cannot  be  applied  to  anything  which  is  common  to  more  than 
one  messuage,  and  that  two  separate  houses  occupied  by  two  different  sets 
of  people  so  as  to  be  separate  and  independent  dwellings  cannot  be 
premises  within  the  same  curtilage. 

Appeal  allowed. 

Solicitors  for  the  appellants—^.  F.  and  C.  L.  Smith  for  H.  Sayer, 
Sheffield. 

Solicitors  for  the  respondent — Colyer  and  Colyer. 

Reported  by  Gilbert  Metcalfe,  Esq.,  liarrister-at-Law. 

Note. 
A  similar  decision  on  almost  precisely  similar  fitcts  was  given  in  Rhinddl  r. 
Price^  Loc.  Govt.  Chron,  1898,  512. 
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KING  (/.  SPENCER.  Mv  12. 

WeUrhts  and  Measupes— Fpaudulent  use  of  scale— Papep  added  to 
soods  i>an  when  weUrhln^r  tea— Custom  op  tpade  usa«e  — Wel^rh- 
IntS  oappled  out  In  eustomep's  ppesence— Wel^rhts  and  Measupes 
Aot,  1878  (41  &  42  VIot.  o.  40)  s.  26. 

In  proceedings  against  a  grocer^  under  section  26  of  the  Weights 
and  Measures  Act^  1878,  for  being  unlawfully  and  wilfully  a  party 
to  the  commission  of  a  fraud  in  using  a  certain  scale  by  adding  paper 
to  the  goods  pan  when  weighing  tea^  evidence  of  a  custom  or  trade 
usage  to  weigh  tea  with  paper  is  admissible  as  bearing  on  the 
question  whether  there  has  been  a  wilful  commission  of  a  fraud. 

The  offence  in  question  may  be  committed  where  tea  is  weighed  with 
paper  though  the  weighing  is  done  before  the  customer's  eyes,  if  it  is 
so  done  as  to  suggest  to  the  customer  that  the  nett  weight  of  the  tea 
alone  is  being  ascertained. 

Case  stated  by  justices  of  Lancashire,  before  whom  the  appellant 
had  been  convicted  upon  an  information  preferred  against  him  under 
section  26  of  the  Weights  and  Measures  Act,  1878,  charging  that 
he  on  March  3,  1904,  at  the  township  of  Litherland,  in  the  said  county, 
was  unlawfully  and  wilfully  a  party  to  the  commission  of  a  fraud  in 
using  a  certain  scale  by  adding  paper  to  the  goods  pan  when  weighing 
tea^  contrary  to  the  statute. 

1.  The  appellant  is  a  grocer  carrying  on  business  at  Litherland,  in 
the  county  of  Lancaster,  and  the  respondent  is  an  inspector  of  wdghts 
and  measures  for  the  county. 

2.  On  March  3,  1904,  Stephen  Hopkins  went  to  the  appellant's 
shop  to  purchase,  amongst  other  things,  for  and  on  behalf  of  the 
respondent,  four  ounces  of  tea. 

3.  Stephen  Hopkins  asked  for  four  ounces  of  tea,  and  one  of  the 
appellant's  assistants  who  was  serving  in  the  shop  thereupon  put  some 
tea  into  a  paper  wrapper  and  weighed  the  tea  and  paper  wrapper 
together  in  the  presence  of  Stephen  Hopkins,  and  then  handed  it 
to  him  with  the  other  articles  he  had  purchased.  The  gross  weight, 
that  is  to  say,  the  weight  of  the  tea  and  the  paper  wrapper  in  which 
it  was  weighed,  was  4  oz.  20  gr. ;  and  the  nett  weight,  that  is  to  say, 
the  weight  of  the  tea  without  the  paper  wrapper,  was  three  drachms 
less  than  four  ounces.  The  difference  between  the  gross  weight  and 
the  nett  weight  was  the  weight  of  the  paper  wrapper,  which  weighed 
3  dr.  20  gr. 
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^90^    _      4.  The  scales  in  which  the  tea  was  weighed  in  the  paper  in  the 

King  V.  Spencer,  presence  of  the  purchaser  \^ere  perfectly  just  and  accurate,  and  gave 
the  gross  weight  of  the  tea  and  paper  wrapper  correctly.  When  the 
purchaser  asked  for  four  ounces  of  tea  he  stated  that  he  expected  to 
be  served  with  four  ounces  of  tea  nett  weight,  and  not  4  oz,  20  gr. 
gross  weight  of  tea  and  paper,  and  there  was  no  evidence  to  show  that 
he  knew  of  the  existence  of  any  trade  custom,  namely,  that  he  must 
expect  that  the  weight  of  the  paper  would  be  included  in  the  weight 
of  the  tea  served  in  accordance  with  his  order. 

5.  The  appellant  stated  that  it  was  the  custom  or  usage  in  the 
grocery  trade  to  weigh  tea  in  the  paper  wrapper  in  which  it  wm 
delivered  to  a  purchajser,  and  there  was  no  intention  on  his  part  or 
on  that  of  his  assistant  who  sold  the  tea  to  Stephen  Hopkins  to 
defraud  the  purchaser. 

6.  Evidence  was  tendered  on  behalf  of  the  appellant  to  prove  that 
it  was  the  custom  or  usage  in  the  trade  for  grocers  to  weigh  tea  in 
the  paper  wrapper  in  which  it  was  sold,  and  that  the  paper  used  by 
the  appellant  was  suitable  and  proper  paper  for  that  purpose.  The 
justices  declined  to  allow  any  such  evidence  to  be  given,  holding  that 
the  respondent  had  not  obtained  or  been  served  with  four  ounces  of 
tea,  which  he  had  asked  for,  the  nett  weight  of  the  tea  which  was 
served  to  him  being  three  drachms  short  of  the  four  ounces.  It  was 
admitted  by  the  appellant  that  when  his  tea  was  sold  in  packets  pre- 
viously made  up,  and  the  packets  were  marked,  "  Tea,  nett  weight 
without  the  paper,"  the  weight  of  the  paper  was  not  included;  but 
that  when  it  was  weighed  in  one  of  his  shops  on  a  purchaser's  demand 
he  had  instructed  his  assistant  that  the  weight  of  such  paper  was  to 
be  included  as  a  portion  of  the  purchase — as  weight. 

7.  It  was  contended  on  behalf  of  the  appellant  that  weighing  tea 
in  the  paper  wrapper  in  which  it  was  sold  and  delivered,  the  scales 
being  just  and  accurate,  and  the  gross  weight,  that  is  to  say,  the 
weight  of  the  tea  and  the  paper  wrapper  being  correct,  did  not  con- 
stitute an  offence  under  section  26  of  the  Weights  and  Measures  Act, 
1878,  and  that  the  said  section  was  not  applicable  to  the  facts  of  the 
case.  That  there  was  no  evidence  at  all  of  any  fraud  ¥dlfully  committed 
in  using  the  scales.  That  evidence  was  admissible  to  {H-ove  that  it 
was  a  custom  or  usage  in  the  trade  to  wdgh  tea  in  the  paper  wrapper 
in  which  it  was  sold,  and  that  the  paper  used  was  suitable  and  proper 
for  that  purpose. 

8.  It  was  contended  on  behalf  of  the  respondent  that  weighing  the 
tea  in  the  paper  wrapper  in  which  it  was  sold  in  itself  constituted  an 
offence  under  section  26  of  the  Weights  and  Measures  Act,  1878,  and 
that  whether  there  was  any  custom  or  usage  in  the  trade  or  not,  to 
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weigh  tea  in  the  paper  wrapp)er  in  which  it  was  sold  was  immaterial,        i90^ 
and  that  such  evidence  was  not  admissible.  Kiag  v.  Spenosr. 

9.  The  jiistices  were  of  opinion  that  evidence  of  a  custom  or  trade 
usage  to  weigh  tea  in  the  paper  wrapper  was  inadmissible,  and,  under 
any  circumstances,  irrelevant  and  immaterial,  and  they  therefore 
declined  to  receive  any  such  evidence.  They  held  that  weighing  the 
tea  in  the  paper  wrapper,  notwithstanding  that  the  weight  of  the  whole 
or  gross  weight  was  correct,  and  that  such  weighing  was  done  in  the 
presence  af  the  purchaser,  and  that  it  was  claimed  to  be  customary  in 
the  grocery  trade  and  without  any  intention  to  defraud  the  purchaser, 
constituted  a  fraud  wilfully  committed  in  using  the  scales,  and  the 
justices  therefore  convicted  the  appellant  of  being  a  party  to  such 
fraud  under  section  26  of  the  Weights  and  Measures  Act,  1878. 

10.  The  questions  for  the  opinion  of  the  Court  were — 

(i)  Whether  the  justices  were  right  in  refusing  to  admit  the  evidence 
to  prove  that  it  was  a  custom  or  usage  in  the  trade  to  weigh  tea  in  the 
paper  wrapper  in  which  it  was  sold,  and  that  the  paper  used  was 
suitable  and  proper  for  the  purpose. 

(2)  Whether  upon  the  facts  stated  they  were  right  in  law  in  con- 
victing the  appellant  of  the  offence  charged. 

The  Weights  and  Measures  Act,  1878  (41  &  42  Vict  c.  49),  contains 
the  following  provisions : — 

Section  25.  Every  person  who  uses  or  has  in  his  possesion  for  use  for  trade  any 
weight  measure  scale  balance  steelyard  or  weighing  machine  which  is  false  or  unjust, 
shall  be  liable  to  a  fine  not  exceeding  five  pourids,  or  in  the  case  of  a  second  offence 
ten  pounds,  and  any  contract  bargain  sale  or  dealing  made  by  the  same  shall  be 
void,  and  the  weight  measure  scale  balance  or  steelyard  shall  be  liable  to  be  forfeited. 

Section  26.  Where  any  fraud  is  wilfully  committed  in  the  using  of  any  weight  mea- 
sure scale  balance  steelyard  or  weighing  machine,  the  person  committing  such  fraud, 
and  every  person  party  to  the  fraud,  shall  be  liable  to  a  fine  not  exceeding  five  pounds, 
or  in  the  case  of  a  second  offence  ten  pounds,  and  the  weight  measure  scale  balance  or 
steelyard  shall  be  liable  to  be  forfeited. 

Section  27.  A  person  shall  not  wilfully  or  knowingly  make  or  sell,  or  cause  to  be 
made  or  sold,  any  false  or  unjust  weight  measure  scale  balance  steelyard  or  weighing 
machine. 

Every  person  who  acts  in  contravention  of  this  section  shall  be  liable  to  a  fine  not 
exceeding  ten  pounds,  or  in  the  case  of  a  second  offence  fifty  pounds. 

Avaryy  K.C.^  and  Bonsey  for  the  appellant.  Sections  25  and  26 
must  be  read  together  in  this  Act.  Section  25  makes  it  an  offence  to 
have  any  unjust  measure  or  scale  in  use  for  trade.  Then  the  Legis- 
lature thought  it  necessary  to  provide  for  the  case  of  a  vendor  who, 
although  his  scale  is  perfectly  just,  commits  some  fraud  in  the  use  of 
it  which  makes  it  unjust  to  the  purchaser,  such  as  the  old-fashioned 
fraud  (rf  depressing  one  side  or  other  of  the  beam  as  it  may  suit  his 
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^^^^^  purpose.  If  a  purchaser  asks  for  four  ounces  of  tea,  and  sees  the 
King  V,  Spencer,  vendor  take  the  bag  up  and  put  the  tea  in  it,  and  then  put  the  bag  on 
the  scale,  the  latter  commits  no  wilful  fraud  under  section  26,  The 
question  under  this  Act  is  not  one  of  the  special  knowledge  of  the 
mspector,  but  of  the  knowledge  of  the  ordinary  purchaser,  and  the 
point  as  to  whether  there  is  not  a  recognised  custom  in  the  trade 
becomes  of  great  importance.  When  the  vendor  is  weighing  tea 
in  the  way  it  is  ordinarily  weighed  in  a  grocer^s  shop,  he  does  it  in 
accordance  with  the  ordinary  custom  of  putting  the  paper  bag  on  the 
scale.  The  moment  it  becomes  a  question  of  the  ordinary  purchaser, 
then  the  custom  must  be  admitted.  This  is  not  a  question  under  the 
Sale  of  Food  and  Drugs  Acts,  where  the  sale  is  to  the  prejudice  of 
the  purchaser,  for  the  question  here  is,  Was  the  vendor  committing 
a  wilful  fraud?  In  Harris  v.  Allwood  (1892)  57  J.  P.  7,  Mathew  J. 
said  that  this  custom  was  so  well  known  that  it  was  ridiculous  to  call 
it  a  fraud.  Section  26  has  no  application  to  such  a  case  as  this,  but 
only  to  cases  of  wilful  fraud  in  the  use  of  scales.  Neither  under  this 
Act  nor  any  other  is  it  an  offence  to  sell  short  weight,  though  such  an 
act  might  give  rise  to  an  action.  Section  26  is  the  corollary  to  sec- 
tion 25,  and  is  meant  to  apply  where  the  vendor  tampers  with  the 
use  of  a  machine  which  is  otherwise  just.  To  constitute  wilful  fraud 
on  the  part  of  the  vendor  it  is  not  sufficient  to  show  the  state  of  mind 
of  the  purchaser.  Apart  from  custom,  the  fact  that  the  weighing  is 
done  in  the  presence  of  the  purchaser  negatives  the  intention  on  the 
part  of  the  vendor  to  defraud  him.  Even  in  Lane  v.  Rendall,  1899, 
2  Q.  B.  673 ;  69  L.  J.  Q.  B.  8,  a  decision  on  section  25,  it  was  admitted 
that  there  was  no  fraud  within  the  meaning  of  section  26.  In  the 
present  case,  apart  from  the  question  of  custom,  it  is  impossible  to 
say  there  was  a  wilful  fraud  in  the  use  of  the  machine.  It  cannot  be 
a  wilful  fraud  in  the  use  of  the  machine  to  put  tea  into  a  bag  in  the 
presence  of  the  customer,  because  if  the  customer  objects  to  the  tea 
being  weighed  with  the  paper  he  is  entitled  to  say  so.  When  it  is 
done  actually  in  his  presence  and  without  objection  on  his  part,  it  is 
not  a  case  contemplated  by  section  26  nor  a  wilful  fraud.  It  is  sub- 
mitted that  upon  this  ground  the  present  conviction  cannot  stand. 

Gordon  Hewart  for  the  respondent.  The  justices  were  right  both 
in  convicting  the  appellant  under  section  26  and  in  refusing  to  admit 
evidence  of  the  so-called  custom.  The  admissions  of  fact  in  the  case 
are  important.  It  is  admitted  that  Hopkins  did  ask  for  four  ounces 
of  tea,  and  that  he  received  as  and  for  four  ounces  of  tea, 
for  which  he  paid,  something  less  by  three  drachms.  On  this 
admission  the  Star  Tea  Company  v.  Whitworth,  1 904,  2  L.  G.  R.  1000, 
is  in  point.  .  The  circumstances  of  the  present  case  amount  to  fraud, 
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and  to  fraud  wilfully  committed,  under  section  26,  for  it  cannot  be 
suggested  that  what  the  appellant  did  was  done  either  carelessly  or  King  v,  Spenoer. 
accidentally  (see  paragraph  6  of  the  case).  Sections  25,  26,  and  27 
should  be  read  together,  and  they  make  a  perfect  whole.  Section  25 
hits  the  person  who  uses  or  has  in  his  possession  for  use  an  unjust 
scale.  Section  27  hits  a  person  who  wilfully  and  knowingly  makes 
or  sells  an  unjust  scale.  Then  section  26  comes  in  between  these  two, 
and  hits  the  person  whose  scale  indeed  is  just,  but  who  uses  it  in  such  a 
way  as  to  produce  the  fraudulent  result.  The  purchaser  is  not  bound 
to  use  diligence  to  see  that  the  paper  is  not  weighed.  He  may  well 
assume  that  the  shopman  is  putting  in  enough  tea  to  compensate  for 
the  weight  of  the  paper.  Having  asked  for  four  ounces  of  tea,  the 
purchaser  is  entitled  to  expect  that  he  wDl  get  it.  It  is  true  that  in 
Harris  v.  Allwood  (1892)  57  J.  P.  7,  it  was  held  there  was  no  fraud, 
but  then  it  was  expressly  stated  that  the  purchaser  was  aware  of  the 
custom.  All  that  case  decided  was  that  if  the  purchaser  knows  of  the 
custom  he  is  not  defrauded,  but  it  does  not  apply  if  the  piurchaser  does 
not  know  of  the  custom.  In  London  County  Council  v.  Paine  (1903) 
2  L.  G.  R.  184,  it  was  held  that  the  knowledge  of  the  purchaser  does 
not  assist  the  vendor  in  his  defence.  With  reference  to  the  allegation 
that  there  is  a  custom,  that  contention  was  put  forward  without  success 
in  Lane  v.  Rendall,  1899,  2  Q.  B.  673 ;  69  L.  J.  Q.  B.  8 :  see  judgment 
of  Ridley  J.  at  p.  677.  It  would  be  a  ridiculous  result  if  a  man  were 
to  be  liable  under  section  25  where  he  put  the  paper  under  the  scoop, 
although  the  purchaser  knew  it  was  there,  and  if  at  the  sanoe  time 
under  section  26  he  could  produce  the  same  result  with  impunity  by 
putting  the  paper  on  the  top  of  the  scale.  The  custom  alleged  seems 
to  be  a  custom  to  sell  something  less  than  an  ounce  of  tea  as  if  it  were 
an  ounce.  If  it  were  to  prevail  it  would  be  uncertain  and  unreasonable. 
A  universal  usage  not  according  to  law  cannot  be  set  up  to  control  the 
law:  Meyer  v.  Dresser  (1864)  16  C.  B.  (n.s.)  646;  33  L.  J.  C.  P.  289. 
The  appellant  has  two  classes  of  tea,  one  of  which  is  already  weighed 
of  full  weight  in  packets,  and  one  which  is  to  be  weighed  in  the  pres- 
ence of  the  customer,  and  is  not  full  weight.  Yet  apparently  his 
caprice  is  to  determine  whether  a  purchaser  shall  have  a  packet  of 
full  weight  weighed  beforehand  or  less  than  full  weight  weighed  in 
the  customer's  presence.  It  is  submitted  on  these  grounds  that  the 
justices  were  right 

Lord  Alverstgne  C.J.  I  think  this  case  must  go  back  to  the 
justices.  '  I  think  there  are  two  points  which  require  to  be  further 
considered.  The  summons  was  imder  section  26  for  wilfully 
committing  a  fraud  in  the  using  of  a  scale  or  balance,  and  not  in 
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JgCMh  respect  of  any  other  oflFence,  either  at  common  law  or  under  any 
Sing  V.  Spcnoer.  statute.  The  only  facts  before  us  are  that  the  purchaser  asked  for 
four  ounces  of  tea,  and  saw  weighed  before  him  a  bag  with  tea  in  it, 
which  turned  out  to  be  less  than  the  four  ounces  of  tea  when  ddiwred 
to  him.  I  do  not  wish  to  say  that  there  can  be  no  offence  because 
what  is  done  is  done  before  the  eyes  or  in  the  presence  of  the  pur- 
chaser. It  seems  to  me  that  it  might  depend  upon  how  the  scale  was 
u-sed,  and  if  the  scale  were  used  so  as  to  make  the  purchaser  believe 
that  the  tea,  and  nothing  but  the  tea,  was  being  weighed,  there  might 
be  an  offence  under  the  statute.  I  do  not  think  it  is  necessary  that  tbe 
scale  should  be  actually  a  bad  scale,  so  that  it  will  not  weigh  fairiy,  in 
order  to  make  it  an  offence  under  this  section,  because  I  think  the  fraud 
aimed  at  is  a  fraud  committed  in  the  using  of  any  scale,  which  may 
be  a  perfectly  proper  scale.  I  do  not  think,  as  at  pres«it  advised, 
that  there  would  be  sufficient  evidence  of  fraud  if  the  purchaser  knew 
that  the  weight  of  four  ounces  was  put  in  the  one  scale  and  tea  and 
paper  into  the  other,  because  I  think,  whether  he  is  an  ordinary  pur- 
chaser or  not,  it  would  be  a  transaction  taking  place  before  his  eyes. 
I  wish  to  say  upon  this  part  of  the  case  that  I  do  not  think 
that  the  fact  that  the  purchaser  is  an  inspector  makes  any  difference 
The  point  is,  what  an  ordinary  purchaser  would  have  judged  from 
what  was  going  on  under  his  eyes.  Therefore,  upon  that  part  of  the 
case  I  think  it  requires  further  examination  as  to  whether  what  was 
done  amounted  to  a  wilfully  fraudulent  use  of  the  scale. 

Upon  the  other  part  of  the  case,  I  cannot  see  why  the  evidence  of 
custom  should  not  have  been  admitted.  I  can  quite  understand  that 
if  the  demand  was,  "  I  want  to  have  four  ounces  of  tea  nett  weight," 
then  a  question  might  arise  as  to  whether  any  evidence  of  custom  is 
admissible  at  all.  But  if  a  purchaser  asks  for  "  four  ounces  of  tea," 
and  there  is  a  custom  recognised  by  all  purchasers — so  universally 
known  as  to  be  taken  to  be  known  to  all  customers — ^that  in  the  case 
of  a  sale  over  the  counter  the  tea  is  weighed  in  a  bag,  it  might,  to  my 
mind,  have  a  very  material  bearing  on  the  question  of  whether  there 
has  been  a  wilful  commission  of  a  fraud.  Of  course,  I  do  not  for 
a  moment  mean  to  say  that  a  man  is  justified  in  insisting  on  deliver- 
ing paper  and  tea  if  the  purchaser  has  asked  for  i>ett  weight  of  tea, 
but  when  he  has  simply  asked  for  foiu:  ounces  of  tea,  and  the  seller 
before  his  eyes  has  weighed  the  tea  and  the  paper,  and  it  is  not  sug- 
gested that  there  is  any  other  improper  use  of  the  scales,  I  think  the 
custom  as  to  the  way  in  which  tea  is  weighed  may  be  material.  In 
any  event,  I  think  the  case  must  go  back  for  those  two  points  to  be 
considered  before  this  conviction  can  be  properly  affirmed. 
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Kennedy  J.     I  am  of  the  same  opinion,  and  will  only  just  add  a       i004b 
very  few  words.  King  v,  Spenoer. 

It  seems  to  me  that  it  may  be  very  difficult  to  make  out  any  custom 
to  which  a  magistrate  would  properly  attach  any  value,  because  there 
is  this  curious  state  of  things  in  this  case — that  where  the  tea  is  sold 
in  packets  made  up,  apparently  no  such  custom  prevails.  If  the  buyer 
is  lucky  enough  to  buy  a  packet  made  up,  he  gets  one  bearing  the 
statement :  "  Tea,  nett  weight  without  paper."  But  if  the  packet  is 
not  handy,  and  the  tea  is  weighed  at  the  time  of  being  sold,  he  gets 
four  ounces  of  tea  plus  paper  weighed  in  with  the  tea.  At  any  rate, 
for  what  it  is  worth,  I  agree  with  my  Lord  that  the  evidence  should 
not  be  excluded,  for  this  reason,  that  if  it  be  a  worthless  custom,  still 
it  appears  to  me  possible  and  just  that  in  considering  a  question  of 
wilful  fraud,  a  practice  which  the  seller  wrongly  thinks  to  be  binding 
upon  the  buyer  by  custom,  may  nevertheless,  if  its  existence  in  his 
mind  is  proved,  go  some  way  to  negative  fraudulent  intent  on  his 
part  For  that  purpose  I  think  the  magistrates  ought  to  have  heard 
the  evidence  as  to  custom.  With  regard  to  the  other  point,  I  wish 
to  guard  myself,  as  my  Lord  has  done,  from  expressing  any  opinion, 
if  the  facts  show  that  the  purchaser  either  said  or  did  something 
equivalent  to  saying,  "  I  require  four  ounces  of  weighed  tea,"  that  it 
would  not  be  a  fraudulent  use  of  a  scale  if,  as  it  were,  the  vendor 
appealed  either  by  word  or  gesture,  or  by  necessary  inference,  to  the 
instrument  he  was  using,  as  one  that  he  had  been  using  to  give  a  fair 
weight,  the  real  weight  of  the  article  asked  for,  whereas  in  fact  he 
had  only  given  the  weight  of  the  article  less  the  weight  of  the  paper. 

Phillimore  J.  I  entirely  concur  in  the  opinion  expressed  by  my 
LOTd  and  my  brother. 

Case  remitted. 

Solicitors  jor  the  appellant— ^twQ^  Beck,  and  Kirby,  for  J.  VV.  Wall, 
Bootle. 

Solicitors  for  the  respondent — Snow,  Fox,  and  Higginson,  for 
A.  H.  Wilson,  Preston. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


Digitized  by 


Google 


986  knight's    local   government    reports.  1904b 

Ibiflb  Court  of  3u0t(cc* 

1004^  KING'S  BENCH  DIVISION. 


^«y  19.  LITTLE  HULTON  URBAN  DISTRICT  COUNCIL  v.  JACKSON. 

HUrhways  —  Bxtpaopdlnapy  tpafllo  —  Reoovepy  of  expeiuMS  —  AelioB 
oommenoed  before  pepalp  effeoted— ExpeiuMS  "Inoupped"— £0^- 
ways  and  Lrooomotlves  (Amendment)  Aot,  1878  (41  dc  42  Vlot.  o.  77X 
s.  28-LrOOomotlves  Act,  1898  (61  dc  62  VIot.  o.  29X  s.  12  d). 

An  action  under  section  23  of  the  Highways  and  Locomotives 
{Amendment)  Act,  1878,  and  section  12  of  the  Locomotives  Ad, 
1898,  to  recover  expenses  of  highway  repairs  occasioned  by  extra- 
ordiftary  traffic  or  excessive  weighty  brought  before  the  repairs  hoot 
been  executed,  is  premature  and  must  be  dismissed. 

Appeal  by  the  defendant  from  a  judgment  of  the  judge  of  the  county 
court  of  Lancashire  holden  at  Bolton  in  favour  of  the  plaintiffs. 

The  plaintiffs'  claim  was  for  extraordinary  expenses  incurred  by  them 
in  repairing  a  main  road  within  their  district,  by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  the  same,  and  extraordinary 
traffic  conducted  thereon  by  or  in  consequence  of  the  defendant's 
orders. 

The  traffic  in  respect  of  which  the  claim  was  made  took  place 
between  May,  1901,  and  February,  1903. 

The  surveyor's  certificate  was  as  follows : — 

"  To  the  Little  Hulton  Urban  District  Council. 
"  Gentlemen, — I  hereby  certify  that  having  regard  to  the  average 
expenses  of  repairing  highways  in  this  neighbourhood,  extraordinary 
expenses  have  been  incurred  by  you  in  repairing  the  highway  or  main 
road  known  as  Manchester  Road,  within  your  district,  by  reason  of  the 
damage  caused  by  the  excessive  weight  and  extraordinary  traffic, 
namely,  a  traction  engine  and  waggons  loaded  with  stone,  passing  along 
the  same  by  or  in  consequence  of  the  order,  of  Mr.  James  Jackson, 
Edge  Fold  Quarries,  Middle  Hulton,  Bolton,  and  that  such  extra- 
ordinary expenses  amount  to  the  sum  of  jQzS^  thirty-five  pounds." 

It  was  admitted  before  the  learned  county  court  judge,  by  counsel 
for  the  plaintiffs,  that  although  the  damage  to  the  road  claimed  for  was 
caused  before  action  brought,  no  part  of  the  repairs  sued  for  had  in  fact 
been  done  before  action  and  no  money  spent  before  action. 

Counsel  for  the  defendant  submitted  that  the  plaintiffs  should  be  non- 
suited, (i)  on  the  ground  that  the  certificate  was  not  in  accordance  with 
section  23  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878; 
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(2)  that  as  no  repairs  were  done  and  no  money  expended  before  action        ioo^ 
no  expenses  had  been  incurred  by  the  plaintiffs  in  repairing  the  road  Little  Hnlton 
before  action.  *  Urban  Dirtriot 

The  county  court  judge  overruled  both  objections,  holding  that  the  jackaoiT 
certificate  was  sufficient,  and  that  the  expenses  were  "  incurred  "  when 
the  damage  was  done  to  the  road. 

Section  23  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77),  provides  that : — 

Where  by  a  certificate  of  their  surveyor  it  appears  to  the  authority  which  is  liable 
or  has  undertaken  to  repair  any  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in  the  neighbourhood,  extra* 
ordinar)'  expenses  have  been  incurred  by  such  authority  in  repairing  such  highway  by 
reason  of  the  damage  caused  by  excessive  weight  passing  along  the  same,  or  extra- 
ordinary traffic  thereon,  such  authority  may  recover  in  a  summary  manner  from  any 
person  by  whose  order  such  weight  or  traffic  has  been  conducted  the  amount  of  such 
expenses  as  may  be  proved  to  the  satisfaction  of  the  Court  having  cognizance  of  the 
case  to  have  been  incurred  by  such  authority  by  reason  of  the  damage  arising  from 
such  weight  or  traffic  as  aforesaid  .  .  . 

Section  12  of  the  Locomotives  Act,  1898  (61  &  62  Vict.  c.  29), 
provides  that : — 

(i)  Section  twenty-three  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (which  relates  to  the  recovery  of  expenses  of  extraordinary  traffic),  shall  be 
amended  as  follows  : — 

(a)  Expenses  under  that  section  shall  cease  to  be  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceeding  two  hundred  and  fifty  pounds  in  the 
<x>unty  court,  and  if  exceeding  that  sum  in  the  High  Court. 

(d)  Proceedings  for  the  recovery  of  any  expenses  incurred  after  the  passing  of  this 
Act  shall  be  commenced  within  twelve  months  of  the  time  at  which  the  damage  has 
been  done,  or  where  the  damage  is  the  consequence  of  any  particular  building  contract, 
or  work  extending  over  a  long  period,  shall  be  commenced  not  later  than  six  months 
after  the  completion  of  the  contract  or  work. 

(f)  There  shall  be  substituted  for  the  words  "by  whose  order"  the  words  **  by  or 
in  consequence  of  whose  order." 

y.  Overend  Evans  for  the  defendant.  The  cause  of  action  in  this 
case  was  not  complete  until  the  repairs  had  been  actually  executed  by 
the  plaintiffs.  The  certificate  of  the  surveyor  was  bad  and  untrue, 
because  no  extraordinary  expenses — indeed,  no  expenses  at  all  — had 
been  actually  incurred  at  the  time  it  was  given.     [He  was  stopped.] 

H.  Cunliffe  for  the  plaintiffs.  It  is  submitted  that  the  learned  county 
court  judge  was  right.  The  road  in  question  is  a  main  road  which  the 
plaintiffs  have  undertaken  to  maintain.  As  soon  as  the  damage  was 
done  the  plaintiffs  were  bound  to  make  it  good  ;  and  it  is  not  unduly 
stretching  the  language  of  the  section  to  say  that  at  that  moment  the 
plaintiffs  had  "incurred"  the  expense  of  reinstating  the  road.     The 
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^^0^        certificate  of  the  plaintiffs'  surveyor  is  good  on  the  face  of  it,  and  the 

Little  Holion      Court  cannot  go  behind  it  except  for  the  purpose  of  seeing  whether  the 

Urban  District     local  authority  are  in  a  position  to  sue. 

Ooandi  v. 

Jackson. 

Lord  Alverstone  C.J.     It  seems  to  us  that  it  is  quite  clear  this 

action  has  been  brought  too  soon.  It  cannot  seriously  be  suggested,  that 
this  certificate  of  the  surveyor  is  binding  and  must  be  obeyed,  whedier 
it  tells  the  truth  or  whether  it  does  not  This  is  not  a  case  in  which 
the  surveyor's  certificate  is  of  itself  binding  so  as  to  make  the  defen- 
dant liable  to  pay  the  sum  stated  to  have  been  expended  in  repairs 
before  that  amount  has  been  expended.  Counsel  for  the  plaintiffs 
admits  that  these  expenses  were  not  incurred  before  the  action  was 
brought.  No  one  can  be  made  liable  in  such  an  action  as  this  to  pay 
an  amount  which  he  knows  has  never,  up  to  the  time  of  the  issue  of  the 
plaint,  been  incurred.  The  amount  of  expenses  claimed  to  have  been 
incurred  as  the  expenses  of  repairs,  rendered  necessary  in  consequence 
of  extraordinary  traffic,  must  have  been  incurred  before  action  brought 
No  action  will  lie  to  make  the  defendant  pay  a  sum  of  money  not 
spent. 

Wills  J.  I  am  of  the  same  opinion.  The  consequences  would  be 
intolerable  if  persons  using  highways  could  be  called  upon  to  pay 
extraordinary  expenses  of  repairs  what  had  never  been  effected. 

Kennedy  J.     I  agree. 

Apptal  allowed. 

Solicitor forthe plaintiffs-— Y.  W.  Coope,  Bolton. 

Solicitors  for  the  defendant — Russell  and  Russell,  Bolton. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barristernat-Law. 
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FARTHING  v.  PARKINSON.  May  5. 

Advltepatlon— Wappantsr— Notloe  of  Intention  to  rely  on  wai»p>nty— 
Copy  of  mrappanty— Copy  containing  ^^opds  added  to  opl^rliial 
ivappanty  aftep  delivery  of  broods— Sale  of  Food  and  'Dvugm 
Aot,  1876  (88  dc  89  Viet.  o.  68X  s.  26— Sale  of  Food  and  'Dvugm 
Aot,  1809  (62  dc  68  Viet.  o.  61X  ■*  2a 

The  appellant  bought  butter  under  a  verbal  contract^  one  of  the 
terms  of  which  was  that  the  vendor  should  give  upon  the  invoice  a 
full  warranty  of  the  purity  of  the  butter.  The  invoice  sent  by  the 
vendor  to  the  appellant  with  the  first  instalment  of  butter  delivered 
under  the  contract  bore  the  words  "  we  guarantee  all  butters  sold  by 
us  to  be  absolutely  pureP  The  appellant  not  being  satisfied  with  the 
terms  of  this  warranty^  requested  the  vendor^  after  the  whole  of 
the  butter  had  been  delivered^  to  strengthen  the  warranty.  The 
vendor  then  added  upon  the  original  invoice  the  words  ^^  guaranteed 
pure  butter  in  accordance  with  the  yd  and  ith  sections  of  the 
Margarine  Acty  1887."  A  sample  of  some  of  the  butter  in  question 
was  bought  of  the  appellant  for  analysis,  and  found  to  be  adulterated ; 
and  a  summons  under  section  d  of  the  Sale  of  Pood  and  Drugs 
Act,  1875,  was  served  on  the  appellant.  The  appellant  gave  notice 
to  the  prosecutor  and  to  the  vendor  that  he  had  bought  the  butter  with 
a  warranty  of  which  the  following  was  a  copy: — "  We  guarantee  all 
butters  sold  by  us  to  be  absolutely  pure  guaranteed  pure  butter,  in 
accordance  with  the  yd  and  jth  sections  of  t lie  Margarine  Act,  1887." 
Under  these  circumstances,  the  justices  held  that  the  appellant  was 
precluded  from  relying  on  the  defence  that  he  had  bought  the  butter  with 
a  warranty,  because  he  had  not  complied  withthe  provisions  of  section  20 
of  the  Sale  of  Food  and  Drugs  Act,  1 899,  whereby  a  warranty  or 
invoice  is  not  available  as  a  dejence  in  proceedings  under  the  Sale  of  Food 
and  Drugs  Acts,  unless  the  defendant  lias  sent  a  copy  of  such  warranty 
or  invoice  to  the  purchaser  and  to  the  person  giving  the  warranty. 

Held,  that  under  the  particular  circumstances,  the  justices  7vere  wrong 
in  refusing  to  hear  the  defence  set  up  by  the  appellant  on  the  merits. 

Case  stated  by  three  of  His  Majesty's  justices  of  the  peace  in  and 
fw  the  petty  sessional  division  of  Bury,  in  the  county  of  Lancaster,  as 
follows : — 

I.  An  information  was  on  October  26,  1903,  preferred  by  William 
James  Parkinson  (hereinafter  called  the  respondent)  against  Fred- 
Farthing  (hereinafter  called  the  appellant)  under  section  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  for  that  the  appellant  (who  carries  on 
the  business  of  a  grocer  and  provision  merchant  under  the  style  of 
the  City  Tea  Company  in  RadclifFe,  in  the  said  division),  on  October  5, 
1 903*  did,  at  his  shop,  by  John  Ogden,  one  of  his  employees,  unlaw- 
fully and  wilfully  sell  to  William  James  Parkinson  and  to  his  prejudice 
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^^^^        as  butter  a  certain  article  of  food  which  was  not  of  the  nature,  sub- 
Parthingz/.        stance,  and  quality  of  the  article  of  food  demanded,  the  same  con- 
taining 18.75  P^  cent,  of  water,  contrary  to  the  said  statute  and  the 
regulations  of  the  Board  of  Agriculture. 

2.  The  said  information  was  heard  and  determined  by  the  justices 
at  a  petty  sessions  holden  at  Radcliffe  on  November  30,  1903,  the 
parties  respectively  being  then  present,  and  upon  such  hearing  the 
justices  convicted  the  appellant  of  the  offence  so  charged,  and  fined 
him  ;£i,  and  ordered  him  to  pay  five  guineas  costs  to  the  respondent 

3.  The  appellant,  being  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law,  duly  applied  to  the  justices  in  writing 
to  state  a  case  for  the  opinion  of  this  Court,  and  has  duly  entered  into 
recognisances  as  required  by  the  statute  in  that  behalf,  in  pursuance 
whereof  this  is  now  stated. 

4.  Upon  the  hearing  of  the  information  it  was  admitted  by  the 
appellant  that  the  respondent  on  the  date  named  in  the  summons  pur- 
chased from  him  a  pound  of  butter  for  analysis,  and  that  the  respon- 
dent had  in  connection  with  such  purchase  complied  with  all  the 
requirements  of  the  Sale  of  Food  and  Drugs  Acts,  1875  and  1899,  in 
relation  to  a  purchase  for  analysis.  Furthermore,  the  appellant  did  not 
dispute  the  analyst's  certificate  showing  that  the  butter  ccmtained  18.75 
of  moisture,  being  2.75  in  excess- of  the  standard  fixed  by  the  Board 
of  Agriculture  in  the  Sale  of  Butter  Regulations,  1902,  and  he  relied 
for  his  defence  upon  a  warranty  under  section  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  as  amended  by  section  20  of  the  Act  of  1899. 

5.  Before  the  defence  was  opened  the  respondent  took  the  objection 
that  such  defence  was  not  available  to  the  appellant,  inasmuch  as  his 
notice  of  intention  to  rely  upon  the  warranty  did  not  comply  with  the 
requirements  of  section  20  of  the  Sale  of  Food  and  Drugs  Act,  1899, 
as  it  was  not  accompanied  by  a  copy  of  the  invoice  or  alleged  wananty 
relating  to  the  butter  purchased  by  him. 

6.  The  following  is  a  copy  of  the  notice  sent  by  the  appellant  in 
respect  of  which  the  above  objection  was  taken : — 

"  Dear  Sir, — With  reference  to  the  summons  issued  by  you  on 
October  26  against  Fred.  Farthing,  of  323,  Ainsworth  Road,  Radcliffe, 
for  selling  you  adulterated  butter  on  October  5,  and  which  summons 
was  ser\'ed  upon  our  client  on  October  30,  we  beg  to  give  you  formal 
notice  that  our  client  purchased  the  same  butter  with  a  written  war- 
ranty from  George  Little,  Ltd.,  general  provision  merchants,  of 
84,  Corporation  Street,  Manchester.  The  following  is  a  copy  of  the 
warranty  in  question  : — 

'We  guarantee  all  butters  sold  by  us  to  be  absolutely  pur« 

guaranteed  pure  butter  in  accordance  with  the  3rd  and  7th  sections 

of  the  Margarine  Act,  1887.' 
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''  The  defendant  sold  the  butter  in  question  in  the  same  state  as  pur- 


1904b 


chased,  and  at  the  time  when  he  sold  it  had  no  reason  to  believe  that  Farthmg  v. 
it  was  otherwise.  ParkinBon. 

"  The  defendant  intends  to  rely  on  the  foregoing  as  a  defence  to  this 
summons. 

Yours  faithfully, 

PiCKSTONE  AND  JONES. 

Mr.  Wm.  Jas.  Parkinson." 

The  following  is  a  copy  of  the  whole  invoice  or  warranty  at  the  time 
of  sale  given  in  respect  of  the  purchase  of  the  said  butter  by  the 
appellant : — 

"  84,  Corporation  Street,  Manchester, 
August  4th,  1903. 
Messrs.  City  Tea  Company,  RadcliflFe  Bridge, 

Bought  of  George  Little,  Limited,  General  Provision  Merchants, 


3 

Bales  Stott  plain  M.W.  52 

1 

58/9  Nett                    6:1: 

19 

64/6 

20 

15 

3 

2 

\  Bids  V  Sino                         3  : 

16 

8 

3 

6 

8 

12 

W.  Shdrs.                           I  :  I 

:6 

41/ 

2 

13 

5 

2 

—  Eggs  &  G.  L.  L.  Blue 

24 

7/ 

8 

8 

0 

I 

c/ —  2  Crown  Red 

12 

4/9 

2 

17 

0 

4&5" 

20 

Firkins  Butter — Listowel  Roses 

Nos.                      Nos. 

^ 

I     3  :  10     14       113:5 

15 

2     3  :    3     15        12     2  :  27 

14 

3     3  :     I      14       13     3  :    0 

14 

4     3  :     I      14       14     3  :    4 

15 

' 

5     3  :    6     15       15     3  •■    3 

15 

1 

6     3  :     I      15        16     3  :    5 

15 

1 

7     3:    5     14       17     3:    5 

15 

8     3:     I      '5       18     3.-    5 

14 

1 

9     3  :    3     14       19     3  :    2 

14 

10     3  :    4     15        20     3  :     2 

15 

' 

7:3:7                     7:3:2 

1:1:5                     1:1:6 

t 

6:2:2                    6  : 1  :  24 

=  12  :  3  :  26 

83/ 

53 

W 

6 

^i_ 

17 

10 

We  guarantee  all  butters  sold  by  us  to  be  absolutely  pure. 

Geo.  Little,  Limited. 
Geo.  W.  Little. 
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7.  Before  giving  their  decision  upon  the  said  objection,  the  justices 
furihing  v,        decided  to  hear  the  appellant's  case. 

Parkinflon.  g^  In  support  of  the  defence  the  following  facts  were  admitted  or 

proved  in  evidence  to  their  satisfaction : — 

{a)  That  the  appellant  in  due  time,  as  required  by  the  said  sections 
of  the  statutes,  by  his  solicitors  sent  to  the  respondent  and  to  Messrs. 
George  Little,  Limited  (the  wholesale  merchants  from  whom  the  appd- 
lant  purchased  the  butter)  the  letter,  a  copy  of  which  is  set  out  in 
paragraph  6,  supra, 

{b)  That  the  apf;ellant,  on  August  4,  1903,  in  the  ordinary  course 
ctf  his  business  called  upon  Messrs.  George  Little,  Limited,  at  thar 
warehouse  in  Manchester  to  buy  some  Irish  butter,  that  he  was  shown 
by  Mr.  Little  certain  Irish  butter,  that  the  appellant  cut  and  tasted 
the  same,  and  then  and  there  asked  Mr.  Little  whether  the  firm  would 
give  him  z.  warranty  with  the  butter  in  question.  Mr.  Little  replied 
that  he  would  give  him  the  fullest  warranty,  such  warrant)'  to  be  put 
upon  the  invoice.  The  appellant,  relying  upon  this  undertaking,  there- 
upon agreed  to  and  did  purchase  20  firkins  of  the  said  butter. 

{c)  That  on  the  same  day,  August  4,  in  the  ordinary  course  of  busi- 
ness, the  invoice  for  the  20  firkins  of  butter  (a  copy  of  which  is  set 
out  in  paragraph  6  of  this  case)  was  made  out  and  sent  to  the  appellant, 
together  with  six  of  the  same  20  firkins  of  butter. 

{d)  That  the  appellant,  being  dissatisfied  with  the  warranty  as 
originally  written  upon  the  invoice,  upon  his  next  journey  into  Man- 
chester the  following  week,  but  after  delivery  of  the  butter  described 
in  the  invoice,  personally  took  the  original  invoice  back  to  Messrs. 
Little,  Limited,  and  told  them  it  was  not  as  full  as  he  had  expected^ 
and  that  he  should  prefer  to  have  it  strengthened. 

{e)  That  thereupon  Messrs.  Geo.  Little,  Limited,  endorsed  upon  the 
original  invoice  the  further  words  (appearing  on  the  original  invoice 
within  square  lines)  following,  that  is  to  say : — 

"  Guaranteed  pure  butter  in  accordance  with  the  3rd  and  7th 
sections  of  the  Margarine  Act,  1887.  In  case  of  samples  being 
taken  for  analysis,  show  this  warranty  to  the  inspector. 

Geo.  Little,  Limited." 

(/)  That  the  remainder  of  the  20  firkins  of  butter  were  delivered 
to  the  appellant  on  August  6,  1903,  prior  to  the  said  invoice  being 
altered  by  the  addition  of  the  words  set  out  in  sub-paragraph  {e)  of 
this  paragraph. 

{g)  That  the  pound  of  butter  purchased  by  the  respondent  as  men- 
tioned in  paragraph  4  was  out  of  the  20  firkins  so  purchased  by  the 
appellant  from  Messrs.  Geo.  Little,  Limited,  and  was  comprised  within 
and  covered   by  the  same  warranty  or  warranties  upon  which  the 
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appellant  made  his  purchase  as  aforesaid,  and  that  the  appellant  had        ^^0** 
purchased  it  as  the  same  article  in  nature,  substance,  and  quality  as  Farthing  v. 
that  demanded  of  him  by  the  respondent  on  October  5,  1903,  and  Parkinson. 
that  he  sold  it  to  the  respondent  in  the  same  state  as  purchased  by 
him,  and  that  he  had  no  reason  to  believe  at  the  time  when  he  sold 
it  to  the  respondent  that  it  was  otherwise. 

9.  On  the  close  of  the  appellant's  case  the  respondent  again  con- 
tended . — 

(a)  That  the  defence  of  warranty  imder  section  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  was  not  available  to  the  appellant,  as  the 
letter  of  November  2,  set  out  in  paragraph  6,  was  not  a  sufficient  com- 
pliance with  the  terms  of  section  20  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  inasmuch  as  it  was  not  accompanied  by  a  copy  of  the  invoice 
or  warranty  relating  to  the  purchase;  and  the  respondent  also  con- 
tended:— 

(b)  That  the  copy  warranty  contained  in  the  said  letter  of  Novem- 
ber 2  was  not  a  correct  copy,  because  it  included  words  of  warranty 
which  were  not  originally  upon  the  invoice  at  the  time  the  property 
in  the  goods  passed,  or  when  the  same  were  delivered,  and  which 
words,  having  been  reduced  into  writing  after  the  date  of  the  said . 
purchase,  were  not  available  as  a  warranty  under  section  25  of  the  Act. 

10.  The  appellant,  in  reply,  contended : — 

(a)  That  the  general  warranty  originally  upon  the  invoice  was  suffi- 
cient without  regarding  the  supplemental  warranty  endorsed  afterwards. 

{b)  That  the  original  warranty  being  a  general  one,  the  letter  of 
November  2  was  a  sufficient  compliance  with  the  said  20th  section  of 
the  Act  of  1899,  without  sending  a  copy  of  the  invoice  as  well. 

(c)  That  the  supplemental  warranty  endorsed  under  the  circum- 
stances set  out  in  paragraph  8  was  good  and  available  as  a  warranty 
within  the  meaning  of  section  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  as  it  was,  he  contended,  not  necessary  for  a  warranty  which  is, 
in  fact,  contracted  for,  as  in  this  case,  to  be  reduced  into  writing  at  the 
time  of  the  contract 

(d)  That  if  the  respondent's  objection  to  the  supplemental  warranty 
was  good,  the  fact  that  the  words  of  it  had  been  included  in  the  letter 
of  November  2  did  not  prevent  such  letter  from  being  a  good  notice 
of  the  original  warranty. 

11.  The  justices  were  of  opinion  that  the  appellant  had  proved 
what  would  have  been  a  good  warranty  had  it  been  available  as  a 
defence,  but  being  also  of  opinion  that  the  letter  of  November  2  was 
not  a  good  notice  within  the  meaning  of  section  20  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  they  considered  the  appellant  was  debarred 
from  relying  upon  it  as  a  defence,  and  accordingly  convicted  the  appel- 
lant upon  the  information,  and  fined  him  as  stated. 
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^^^^  1 2.  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 

Farthing  v,        above  statement  of  facts  the  justices  came  to  a  correct  determinatioD 
Ptokinson.         ^  p^^j^t  of  law,  and  if  not,  what  should  be  done  in  the  premises  ? 

Section  20  of  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict 
c  51),  provides  that.* — 

(i)  A  warranty  or  invoice  shall  not  be  available  as  a  defence  to  any  proceeding 
onder  the  Sale  of  Food  and  Drags  Acts  unless  the  defendant  has,  within  seven  days 
after  service  of  the  summons,  sent  to  the  purchaser  a  copy  of  such  warranty  or  invoice 
with  a  written  notice  stating  that  he  intends  to  rely  on  the  warranty  or  invoice,  and 
specifying  the  name  and  address  of  the  person  from  whom  he  received  it,  and  has  also 
sent  a  like  notice  of  his  intention  to  such  person. 

Avory,  K.C.j  and  Biron  for  the  appellant.  It  is  submitted  that  the 
justices  were  wrong  in  holding  that  the  letter  of  November  2,  1903, 
was  an  insufficient  compliance  with  section  20  of  the  Act  of  1899. 
The  invoice,  as  originally  sent  to  the  appellant  with  the  butter,  con- 
tained the  words,  "  We  guarantee  all  butters  sold  by  us  to  be  absolutdy 
pure."  These  words  constitute  a  sufficient  warranty  for  the  purposes 
of  section  25  of  the  Act  of  1875,  and  constitute  such  a  warranty  none 
the  less  because  they  were  put  on  the  invoice  in  compliance  with  a 
"  verbal  contract  to  give  a  warranty :  Irving  v.  Callow  Park  Dairy; 
Bacon  v.  Same  (1902)  18  Times  L.  R.  573.  The  letter  of  November  2 
quotes  these  words,  and  is  not  vitiated  by  the  addition  of  other  words 
which  really  add  nothing  to  the  force  of  the  warranty,  and  which  were 
added  to  the  invoice  after  the  delivery  of  the  goods.  In  short,  the 
objection  to  the  notice  is  that  it  is  too  ample.  The  notice  might  have 
omitted  the  added  words,  but  it  cannot  be  rendered  a  bad  notice 
because  these  words  are  included.     [They  were  stopped.] 

Gordon  Hewart  for  the  respondent  It  is  submitted  that  the  justices 
were  right  in  holding  that  the  appellant  had  not  complied  with  sec- 
tion 20  of  the  Act  of  1899.  That  section  makes  it  a  condition,  where 
the  defendant  purposes  to  rely  on  a  warranty,  that  he  should  give  the 
particulars  of  the  warranty.  This  the  appellant  has  failed  to  do.  He 
relies  upon  a  warranty  in  the  words,  "  We  guarantee  all  butters  sold 
by  us  to  be  absolutely  pure  " ;  but  he  gave  notice  that  he  was  going  to 
rely  on  a  warranty  in  different  and  more  ample  term-SL  It  is  most 
important  that  the  provisions  of  section  20  should  be  strictly  com- 
plied with.  If  the  appellant  wished  to  rely  alternatively  on  the 
warranty  as  originally  given  and  as  amplified  after  the  sale  of  the  goods, 
he  could  in  his  letter  have  explained  that  the  latter  words  of  the 
warranty  were  added  at  a  subsequent  period.  Irving  v.  Callow  Park 
Dairy,  and  Bacon  v.  Same  (1902)  18  Times  L.  R.  573,  weie  entirely 
different  from  the  present  case.     There  it  was  held  that  if  a  correct 
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copy  of  the  actual  warranty,  which  in  those  cases  took  the  form  of  a        too^ 
label  on  a  chum  of  milk,  was  sent  to  the  prosecutor  and  the  wholesale  Farthing  v, 
dealer,  section  20  of  the  Act  of  1899  was  complied  with,  though  no  ^*^^"***^ 
copy  was  sent  of  the  correspondence  forming  and  relating  to  the  corn- 
tract  under  which  the  sale  was  made.     Here  the  objection  is  that 
what  purports  to  be  a  copy  of  the  warranty  contains  words  which  were 
added  as  an  aftertliought  after  the  transaction  was  over.     Further,  in 
the  copy  sent  the  Avords  of  warranty  are  divorced  from  their  context. 
Had  a  complete  copy  of  the  invoice  been  sent,  it  would  have  been 
known  that  the  butter  was  "  Listowell  Roses." 
AvorVi  K.C.,  in  reply. 

Lord  Alverstone  C.J.  Some  points  have  been  discussed  in  this 
case  which,  in  my  opinion,  do  not  arise,  and  on  which  I  do  not  intend 
to  express  any  opinion.  If,  for  instance,  under  section  20  of  the  Sale 
of  Food  and  Drugs  Act,  1899,  the  person  setting  up  the  warranty  has 
thought  fit  to  add  words  which  would  alter  the  character  of  the  war- 
ranty which  was  given  so  as  to  make  it  more  in  his  favour,  and  the 
magistrates  are  satisfied  that  the  words  are  added  for  the  purpose  of 
putting  something  into  the  warranty  which  it  did  not  contain  at  the 
time,  I  do  not  say  whether  or  not  they  ought  to  allow  the  defence  to 
be  set  up.  Section  20  of  the  Act  of  1899  is  a  procedure  section 
amending  section  25  of  the  Act  of  1875  giving  certain  protection  to 
prosecutors  and  certain  rights  to  the  wholesale  vendor  who  is  called 
in  by  virtue  of  the  warranty.  Section  25  of  the  Act  of  1875  provides 
that  "  if  the  defendant  in  any  prosecution  under  this  Act  prove  to  the 
satisfaction  of  the  justices  or  court  that  he  had  purchased  the  article  in 
question  as  the  same  in  nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  prosecutor,  and  with  a  written  warranty  to  that  effect,, 
that  he  had  no  reason  to  believe  at  the  time  when  he  sold  it  that  the 
article  was  otherwise,  and  that  he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall 
be  liable  to  pay  the  costs  incurred  by  the  prosecutor,  unless  he  shall 
have  given  due  notice  to  him  that  he  will  rely  on  the  above  defence. "^ 
That  left  it  to  a  certain  extent  in  doubt  as  to  what  the  prosecutor  was 
to  be  told.  Then  came  section  20  of  the  Act  of  1899,  which  un- 
doubtedly was  partly  framed  upon  section  7  of  the  Margarine  Act, 
1887,  which  had  also  provided  that  a  person  should  be  allowed  to  set 
up  a  Avritten  warranty  or  invoice.  The  words  "  or  invoice  "  came  from 
that  Act,  and  there  are  cases  in  which  the  warranty  is  only  to  be  implied 
from  the  invoice.  The  amending  section  deals  with  the  Act  of  1875, 
which  speaks  of  a  warranty,  and  the  Act  of  1887,  which  speaks  of  a 
warranty  or  invoice.  The  section  provides  that :  "  A  warranty  or  invoice 
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1004b  shall  not  be  available  as  a  defence  .  .  .  unless  the  defendant  has, 
garthiTig  Tf  within  seven  days  after  service  of  the  summons,  sent  to  the  purchaser 
Parkinson.  a  copy  of  such  warranty  or  invoice  with  a  written  notice  statii^  that 

he  intends  to  rely  on  the    warranty    or   invcnce  .  .  .  ."     Ccmstrued 
reasonably  the  section  means  that  if  the  defendant  relies  on  a  warranty 
under  section  25  as  a  warranty,  he  must  send  a  copy  of  the  warranty; 
if  he  relies  on  an  invoice  he  must  send  a  copy  of  the  invoice.     I  desire 
to  repeat  what  I  said  in  Bacon  v.   Callow  Park  Dairy  Co.  (1902) 
18  Times  L.  R.  573 — ^and  the  argument  in  the  presMit  case  has  not 
made  me  think  I  went  too  far — ^that  the  section  means  that  what  is 
to  be  sent  is  a  copy  of  that  which  entitled  the  defendant  to  bdieve 
that  the  article  was  the  same  in  nature,  substance,  and  quality  as  that 
which  is  demanded.     Prima  facie,  what  is  to  be  sent  is  a  copy  of  the 
terms  of  the  warranty  on  which  the  defendant  bought     In  this  case 
I  think  the  appellant  may  be  quite  entitled  to  say  that  he  bought  the 
goods  on  the  terms  of  the  written  warranty;  but  as  to  whether  that 
involves  both  documents  or  only  one  I  express  no  opinion.     I  only 
say  he  may  be  entitled  to  say,  when  the  case  comes  to  be  dealt  widi, 
that  the  only  warranty  was  that  on  which  the  goods  were  bought  and 
which  contained  the  words,  "  We  guarantee  all  butters  sold  by  us  to 
be  absolutely  pure."     At  present  I  have  not  been  able  to  understand, 
though  I  have  read  the  sections  as  carefully  as  I  can,  the  meaning  of 
the  added  words,  "  guaranteed  pure  butter  in  accordance  with  the 
3rd  and  7th  sections  of  the  Margarine  Act,  1887."     I  do  not  under- 
stand that  they  add  anything  at  all  to  the  words  "  absolutely  pure." 
Therefore  I  view  this  case  as  one  in  which,  even  if  the  two  sets  of 
words  are  taken  together,  the  warranty  remains  exactly  the  same.    It 
is  not  suggested  that  there  was  any  fraud,  or  that  the  defendant  did 
not  mean  to  set  up  the  warranty.     He  has  told  the  prosecutor  the  name 
of  the  person  from  whom  he  bought  the  butter,  and  that  he  bought 
it  under  a  warranty — that  was  this  warranty :  "  We  guarantee  all  butten 
sold  by  us  to  be  absolutely  pure."    And  he  meant  also  to  rely  upon 
the  written  warranty,  "  Guaranteed  pure  butter  in  accordance  with  the 
3rd  and  7th  sections  of  the  Margarine  Act,  1887."     The  ground  of  my 
decision  is  that  the  magistrates  ought  not  as  a  preliminary  objection 
to  decide  the  point  as  to  what  was  the  warranty  under  which  the  goods 
were  sold.     They  have  got  to  deal  with  it  when  they  come  to  the  sub- 
stantive defence  under  the  provisions  of  secticm  25  of  the  Act  of  1875, 
referring  to  the  article  being  the  same  in  nature,  substance,  and  quality 
as  that  demanded.     Then  there  might  be  a  case  for  detennination 
by  the  magistrates. 

A  point  was  made  by  Mr.  Hewart  which  I  certainly  was  unable  to 
follow.     Contending  that  the  invoice  ought  to  have  been  sent  as  well, 
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he  said  that  had  that  been  done  the  prosecutor  would  have  found        ^00^ 
that  the  butter  was  "  Listowell  Roses."     I  desire  to  point  out  that  not  FWhingw. 
one  single  word  in  this  case  has  been  proved,  directly  or  indirectly,  Pwkinsoiu 
as  to  Listowell  Roses  giving  any  information  for  the  purposes  of  a 
warranty,  and  I  cannot  help  thinking  that  is  an  argument  introduced 
to  meet  a  case  that  certainly  was  never  made  in  the  court  below. 

Now  I  come  to  a  point  which  developed  in  the  course  of  the  case. 
Before  the  case  was  opened  the  prosecutor  said  that  the  appellant  had 
not  complied  with  the  requirements  of  section  20  of  the  Act  of  1899 
as  to  sending  "  a  copy  of  such  warranty  or  invoice."  Then  at  the  close 
of  the  case  he  contended,  again,  that  the  notice  given  by  the  appellant 
was  not  a  proper  notice  because  it  was  not  accompanied  by  a  copy  of 
the  invoice  or  warranty  relating  to  the  purchase,  and  then  that  the 
copy  was  not  a  correct  copy,  because  it  included  words  of  warranty 
which  were  not  upon  the  original  invoice  at  the  time  the  property  in 
the  goods  passed.  If  those  additional  words  did  not  form  part  of  the 
contract,  or  of  the  warranty,  or  if  they  added  something,  then  when  the 
magistrates  come  to  deal  with  this  case  they  will  have  to  say  that  the 
goods  were  not  bought  with  these  additional  words ;  but  I  cannot  think 
it  right,  imder  section  20  of  the  Act  of  1899,  that  a  man  cannot 
iond  fide  set  up  the  defence  of  warranty  on  giving  a  full  copy  of  what 
he  intends  to  rely  upon,  especially  as  subsection  (2)  of  the  same  section 
allows  the  person  to  come  and  give  evidence.  I  think,  therefore,  the 
magistrates  ought  to  have  heard  the  case  on  the  warranty  before  they 
decided  it 

Wills  J.  I  have  come  with  some  hesitation  to  the  same  conclusion, 
and  my  concurrence  in  the  judgment  which  has  been  delivered  is 
upon  the  ground  that  I  think  section  20  of  the  Act  of  1899,  which 
requires  a  copy  of  the  warranty  to  be  delivered  to  the  complainant, 
does  not  mean  to  say  that  under  all  circumstances  the  warranty  must 
be  correctly  set  out  where  there  is  room  for  contention  as  to  what 
the  warranty  actually  was  under  which  the  goods  were  sold.  It  seems 
to  me  that  to  say  that  would  in  many  cases  deprive  the  defendant  of 
a  perfectly  good  defence,  because  he  might  be  wrong  in  his  construc- 
tion of  what  the  intention  actually  was.  I  think  the  section  did  not 
mean  to  deprive  him  of  the  power  of  saying  that,  in  his  view  and  inten- 
tion upon  the  evidence,  the  warranty  was  such  as  he  had  set  out  in 
his  copy,  although  it  might  prove  to  be  erroneous  when  the  matter 
came  to  be  contested.  Of  coiurse,  I  assume  for  the  purpose  of  any- 
thing I  am  saying  that  what  has  been  done  has  been  bond  fde.  If 
it  is  not  bond  fide,  then  cadit  qucestio.  No  one  feels  more  strongly 
than  I  do  that  it  would  never  do  to  say  anything  which  should  encourage 
a  person  who  has  bought  under  a  warranty  to  improve  that  warranty 
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for  the  purpose  of  stopping  a  prosecution,  because  it  might  very  well 
ftrthing  V,  be  that  if  he  were  at  liberty  to  add  terms  which  he  alleged  were  part 
rarkinaoD.  ^f  ^.j^^  original  warranty  which  at  the  time  were  not  in  writing,  it  would 
stop  the  prosecution,  whereas  if  he  had  simply  given  a  copy  of  that 
which  was  in  existence  at  the  time  the  article  was  bought,  it  would  not 
have  had  that  effect.  If  anything  of  that  kind  could  possibly  be  the 
case,  then  I  should  say  the  Act  certainly  was  not  complied  with.  In 
this  case  the  added  words  have  really  added  nothing,  and  therefore 
the  substance  and  effect  of  the  warranty  is  perfectly  truly  set  out  in 
that  which  is  said  to  be  a  copy.  As  long  as  the  added  matter  really 
adds  nothing,  it  certainly  is  not  open  to  any  of  the  objections  which 
I  have  pointed  out,  of  which  I  fully  feel  the  force,  and  to  which  in 
a  proper  case  I  should  be  prepared  to  give  full  effect  Therefore  it 
comes  to  this,  that  the  case  must  not  be  stopped;  the  magistrates 
must  inquire  what  the  warranty  was  upon  which  the  appellant  bought 
If  he  has  bought  upon  a  written  warranty  which  is  to  all  intents  and 
purposes  exactly  the  same,  I  do  not  see  that  any  harm  has  been  done 
by  the  addition  of  the  words  ccwnplained  of.  It  will  remain  for  the 
magistrates  to  inquire  under  section  25  of  the  Act  of  1875  whether  the 
actual  written  warranty  under  which  the  goods  were  bought  is  a  good 
and  sufficient  one — whether  it  comes  up  to  the  terms  of  the  section. 

Kennedy  J.  I  think  this  is  a  difficult  case,  and  I  share  my  brother 
Wills'  feeling  that  it  is  a  case  in  which  certainly  the  magistrates  should 
not  take  it  that  we  are  deciding  any  question  of  law  as  to  the 
sufficiency  either  of  the  document  as  it. stood  before  the  alteration  or 
after  the  addition  of  other  words.  What  I  think  is  that  it  is  right  to 
adopt  a  liberal  construction  of  section  20  of  the  Act  of  1899,  which 
requires  a  copy  of  the  invoice  or  warranty  to  be  sent  Here  a  docu- 
ment was  sent,  which,  as  it  stands,  may  be  alleged  (I  will  say  no  more 
because  the  matter  is  still  open)  to  contain  that  which  is  a  warranty 
plus  something  which  cannot  come  within  the  fair  meaning  of  the 
statute,  something  that  has  been  added  later.  The  prosecutor,  there- 
fore, has  received  a  copy  of  the  warranty,  and  of  something  which 
according  to  the  law  may  not  be  a  part  of  the  warranty,  and  ought 
not  to  be  treated  as  such.  No  doubt  a  difficult  case  may  arise  where 
even  with  good  faith  a  copy  of  the  warranty  is  sent  which  differs  from 
the  warranty  which  is  proved  in  court  when  lawyers  come  to  handle 
the  matter.  I  can  conceive  such  a  case  arising  on  correspondence, 
and  I  agree  that  when  that  case  arises  it  will  have  to  be  considered. 
I  should  not  feel  myself  bound  by  the  decision  on  the  particular  docu- 
ment in  question  in  this  case.  Suppose  for  a  moment  that,  interlaced 
with  words  which  a  lawyer  would  find  to  have  been  given  as  a  warranty, 
there  were  words  which  materially  altered,  enlarged,  or  amplified  the 
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document,  and  the  document  sent  to  the  prosecutor  was  held  not  to        ^^^^ 
be  a  copy  because  it  contained  differently  the  words  of  warranty — Farthing  w. 
that  might  lead  to  a  case  being  argued.     So  with  other  clauses  or  Parkinson, 
words  which  made  the  real  warranty  very  different  from  that  set  out. 
The  difficulty  is  in  drawing  the  line,  but  I  think  in  this  particular  case 
there  was  that  which  ought  to  have  been  considered  by  the  magis- 
trates.    These  things  ought  to  be  dealt  with  on  the  merits  and  with 
as  little  technicality  as  possible,  and  I  think  the  magistrates  were  wrong, 
and  this  case  must  go  back  to  them. 

Appeal  allowed.     Case  remitted. 

Solicitors  for  the  appellant — Pickstone  and  Jones,  Radcliflfe. 

Solicitor  for  the  respondent — W.  H.  Wilson,  Preston. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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^*^y  '6.  star  tea  company,  ltd.  v.  whitworth. 

Wel«rlits  and  Measupe*  —  Wel«rhl]i«r  iMtpep  with  tea  — False  tnito 
deacplptlon— Tea  sold  In  packets  —  VTeiirlit  expressed  on  tlek«t 
Inside  —  Cheeks  entitling  purehasers  to  some  small  aptlcle- 
Quallflcatlon  as  to  gross  weight  on  outside  wpappep— Mepehmn- 
dlse  Mapks  Act,  1887  (60  As  51  Vict,  c  28X  s.  2  (1«  cf). 

A  ticket,  inserted  under  the  string  of  a  packet  of  tea^  on  one  side  of 
which  is  printed  ^^  Quarter  pound  2S,  Sd.  tea  ticket^^  and  on  the  other 
a  notice  that  every  purc?iaserfrom  a  quarter  pound  and  upwards  will 
be  given  some  usefttl  article,  is,  when  the  packet  contains  only 
3f  ounces  of  tea,  a  false  trade  description  within  section  2  (i,d)qf 
the  Merchandise  Marks  Act,  1887,  and  is  none  the  less  so  because 
the  words  "  Quarter  pound  gross  weight*^  are  printed  on  the  outside 
wrapper  of  the  packet. 

Case  stated  by  justices  before  whom  the  appellants  had  been  con- 
victed upon  an  information  preferred  by  the  respondent,  an  inspector 
of  weights  and  measures  for  the  borough  of  Walsall,  under  section  2 
(i,  d)  of  the  Merchandise  Marks  Act,  1887,  charging  that  they  did 
unlawfully  sell  to  the  respondent  a  certain  packet  of  tea  to  which  was 
applied  a  false  trade  description,  viz.,  that  the  packet  of  tea  contained 
"  a  quarter  pound  weight  of  tea." 

1.  The  appellants  are  tea  merchants,  and  carry  on  business,  amongst 
other  places,  at  22,  Park  Street,  in  the  borough  of  Walsall,  in  the 
county  of  Stafford,  their  registered  offices  being  at  Nos.  292  to  314, 
Old  Street,  in  the  city  of  London.  The  respondent  is  an  inspector 
of  weights  and  measures  for  the  said  borough. 

2.  On  January  5,  1904,  the  respondent  went  into  the  appellants^ 
shop  at  WaJsall.  He  asked  to  be  supplied  with  a  quarter  of  a  pound 
of  tea-  He  was  told  there  were  two  prices,  viz.,  7^d.  and  8d.  He 
said  he  would  take  a  quarter  of  a  pound  at  8d.  The  shop  assistant 
thereupon  took  from  a  shelf  a  packet  of  tea  already  folded  and  tied 
up  with  string,  inserted  under  the  string  a  small  ticket,  and  wrapping 
the  whole  in  brown  paper  so  delivered  it  to  the  respondent  The 
wrapper  in  which  the  tea  was  contained  consisted  of  a  piece  of  lead 
or  silver  paper,  on  which  was  printed,  "  The  Star  Tea  Company's 
Special  Blend,"  and  in  small  type,  "  Quarter  pound  gross  weight" 
An  exactly  similar  wrapper  is  marked  "  A,"  and  forms  part  of  this 
case.  On  one  side  of  the  ticket  inserted  was  printed  the  following: 
"  Star  Tea  Company,   Limited ;   quarter  poimd   2&   8d.  tea  ticket, 
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22,  Park  Street,  Walsall;  i,  1986,"  and  on  the  other  side  a  notice  to        JQO^ 
the  eflFect  that  every  purchaser  of  tea  from  a  quarter  pound  and  star  Tea 
upwards  was  given  some  useful  article  or  check,  and  that  by  saving  Ooimaiiy,  Ltd. 
a  number  of  these  checks  a  valuable  present  would  be  given  in  ex-  *''  " 

change.  .  An  exactly  similar  ticket  is  marked  "  B,"  and  forms  part  of 
this  case.  The  respondent  was  not  shown  the  silver  or  lead  paper 
wrapping,  i.e.,  the  wrapper  in  question,  nor  was  it  handed  to  him  to 
read  before  it  was  wrapped  in  the  brown  paper  and  delivered  to  him, 
nor  was  his  attention  called  to  the  words  printed  on  it. 

3.  The  respondent  weighed  the  packet  of  tea  which  he  piurchased 
at  the  appellants'  shop,  and  found  that  it  contained  less  than  a  quarter 
pound  of  tea,  to  wit,  3I  ounces  only  of  tea,  and  that  with  the  paper 
wrapper  on  which  the  words,  "The  Star  Tea  Company's  Special 
Blend,  quarter  pound  gross  weight,"  were  printed  the  packet  weighed 
5  or  6  grains  more  than  a  quarter  of  a  pound. 

4.  The  respondent,  before  asking  to  be  supplied  with  the  quarter 
pouixl  of  tea,  had  seen  in  a  different  part  of  the  shop  a  quantity  of 
tea  which  was  being  weighed  and  placed  in  wrappers  apparently  similar 
to  the  wrapper  "  A,"  and  it  was  admitted  that  the  respondent  knew 
that  the  words,  "  Star  Tea  Company,  Limited,  quarter  pound  gross 
weight,"  were  printed  on  tea  wrappers  of  the  appellants';  but  his 
attenticMi  had  not  been  called  by  the  appellants  to  these  words,  and, 
as  a  fact,  the  respondent  did  not  see  the  words  printed  on  the  packet 
actually  delivered  to  him  until  the  purchase  had  been  completed  and 
he  had  taken  it  from  the  brown  pap^r  in  which  it  had  been  supplied. 

5.  The  respondent  knew  that  gross  weight  included  the  weight  of 
the  silver  or  lead  paper  in  which  the  tea  was  wrapped,  and  that  it 
was  the  custom  of  the  majority  in  the  trade  to  weigh  the  paper  with  the 
tea. 

6.  It  was  admitted  by  the  appellants  at  the  hearing  before  the 
justices  that  they  issued  and  distributed  in  the  borough  of  Walsall 
handbills  describing  and  enumerating  the  presents  given  by  them 
"  with  quarter  pound  of  tea."  Exactly  similar  handbills  are  marked 
respectively  "  C  "  and  "  D,"  and  form  part  of  this  case. 

7.  The  appellants  also  admitted  that  they  had  placed  in  the  window 
of  their  shop  printed  labels  attached  to  the  presents  given  away  by 
them  with  a  quarter  pound  of  tea,  such  labels  bearing  the  words, 
"  Given  with  quarter  pound  of  tea."  An  exactly  similar  label  is  marked 
"  E,"  and  forms  part  of  this  case. 

8.  It  was  contended  on  behalf  of  the  respondent  that  the  ticket 
which  the  appellants'  manager  placed  under  the  string  tied  round  the 
packet  of  tea  as  hereinbefore  stated  (and  also  the  handbills  and  label) 
constituted  a  false  trade  description  within  the  meaning  of  the  Mer- 
chandise Marks  Act,  1887. 
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^^^^  9.  It  was  contended  on  behalf  of  the  appellants  that  the  ticket  and 

Star  Tea  the  handbills  and  label  were  not  a  trade  descripti<Mi  within  the  mean- 

^^''v^twori'  ing  of  the  Act,  nor  were  they  applied  to  the  packet  of  tea  within  the 
meaning  of  the  Act,  nor  were  they  false,  and  that  if  they  were  trade 
descriptions  they  must  be  taken  and  read  with  the  words,  "  Quarter 
pound  tea  gross  weight,"  printed  on  the  packet  of  tea,  and  this  being 
so,  there  was  no  false  trade  description  within  the  meaning  of  the  Act 

10.  It  was  held  by  the  justices  that  the  ticket  did  constitute  a  false 
trade  description  within  the  meaning  pf  the  Act,  and  they  convicted 
the  appellants. 

11.  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 
facts  stated  the  justices  were  right  in  law  in  ccxivicting  the  appellants 
of  the  offence  charged. 

12.  If  the  Court  should  answer  the  above  question  in  the  negative 
the  conviction  is  to  be  quashed,  otherwise  the  conviction  is  to  stand. 

Avory,  K.C,  H,  D.  Bonsey,  and  H.  M.  Finch  for  the  appellants. 
The  prosecution  is  under  section  2  {i,  d)  of  the  Merchandise  Marks 
Act,  1887,  whereby  "  every  person  who  .  .  .  applies  any  false  trade 
description  to  goods  .  .  .  shall  subject  to  the  provisions  of  this  Act, 
and  unless  he  proves  that  he  acted  without  intent  to  defraud,  be  guilty 
of  an  offence  under  this  Act"  The  respondent  has,  therefore,  to  make 
out  that  the  appellants  were  selling  goods  with  a  false  trade  descrip- 
tion. A  verbal  description  is  not  an  application  of  a  false  trade 
description  within  the  Act :  Langley  v.  Bombay  Tea  Co.,  1900,  2  Q.  B. 
460;  69  L.  J.  Q.  B.  752.  The  whole  question  is  whether  giving  the 
ticket,  which  is  merely  given  to  enable  the  pmrchaser  to  get  a  prize 
afterwards,  amounts  to  the  application  of  a  false  trade  description  to 
the  tea.  Though  the  ticket  represents  that  the  packet  contains  a 
quarter  pound  of  tea,  there  is  a  clear  representation  on  the  actual 
packet  that  it  is  "  quarter  pound  gross  weight"  The  ticket  is  not  a 
written  statement  intended  to  be  applied  to  the  goods ;  it  is  merely  a 
coupon  entitiing  the  customers  to  an  article. 

Disturnal,  for  the  respondent,  was  not  called  upon  to  aigue. 

Lord  Alverstone  C.J.  In  this  case  the  justices  have  found  tbat 
the  ticket  in  question  constituted  a  false  trade  description,  and,  this 
being  a  pure  question  of  fact,  we  cannot  say  that  they  have  gone  wrong 
in  law.  The  appellants  placed  the  ticket  in  the  packet  with  the  inten- 
tion of  its  being  read,  and  therefore  it  may  be  said  to  be  a  descrip- 
tion of  the  particular  packet  sold.  Counsel  for  the  appellants  have 
argued  that  the  description  on  the  ticket  must  be  qualified  by  the 
words,  "  Quarter  pound  gross  weight,"  printed  on  the  wrapper;  but 
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I  am  far  from  being  satisfied  that  an  ordinary  purchaser  of  a  packet        ^^^^ 
of  tea  would  understand  from  the  presence  of  those  words  that  the  Star  Tea 
weight  of  the  paper  was  included  in  the  quarter  of  a  pound  of  tea.  ^tB?2l^ 
However  that  may  be,  I  am  still  of  opinion  that  those  words  on  the 
wrapper  of  the  packet  did  not  of  necessity  constitute  a  sufficient  quali- 
fication of  the  description  on  the  ticket.      I  think  the  justices  were 
right,  and  in  arriving  at  the  decision  they  did,  have  not  misdirected 
themselves  in  law.     The  appeal  therefore  fails,  and  must  be  dismissed. 

Wills  J.  I  am  of  the  same  opinion.  This  ticket  was  intended 
as  a  voucher  entitling  the  purchaser  upon  its  presentation  to  receive 
some  article  upon  the  terms  of  having  purchased  a  quarter  of  a  pound 
of  tea,  and  the  words,  "  Quarter  pound  gross  weight,"  on  the  wrapper 
do  not  qualify  the  false  trade  description  shown  by  the  ticket 

Kennedy  J.  I  agree.  The  ticket  leads  the  customer  to  suppose 
he  is  buying  a  quarter  pound  of  tea,  and  not  a  quarter  pound  of  tea  and 
paper. 

Appeal  dismissed. 

Solicitors  for  the  appellants — Neve,  Beck,  and  Kirby. 

Solicitors  for  the  respondent— ^2xdi  &  Co.,  for  Cooper,  Walsall. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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July  12.  EVANS  (/.  GALLON  AND  ANOTHER. 

Bakehoufle^-UndepflTPOund  t)akelioufle  In  use  iMfbre  1901  ocmtlttiMd 
after  Januapy  1«  1904^Nooo— Ity  f6p  ceptlfleate  of  dlaiplot  oouneii 
-Faetopy  and  VToplwhop  Aet,  1901  CI  Sdw.  VIL  o.  22X  a.  101  C1),(?)l 

Section  loi  of  the  Factory  and  Workshop  Act^  1901,  absolutely 
prohibits  the  use  of  underground  bakehouses  after  January  i,  1904, 
unless  certified  as  structurally  suitable  for  the  purpose  by  the  local 
authority. 

Case  stated  by  the  stipendiary  magistrate  for  the  dty  of  Bradford, 
who  had  dismissed  two  informations  preferred  by  the  appellant,  the 
medical  officer  of  health  of  the  city  of  Bradford,  against  the  respoor 
dents  for  that  they,  on  the  13th  and  21st  days  of  January,  1904, 
respectively,  at  Bradford,  in  the  city  aforesaid,  did  unlawfully  use  a 
certain  underground  bakehouse  situate  at  207,  Priestman  Street,  in 
the  city,  without  the  same  being  certified  by  the  council  of  the  city, 
contrary  to  the  provisions  of  section  loi  of  the  Factory  and  Work- 
shop Act,  1 90 1. 

It  was  proved  or  admitted  that  the  premises  in  question  were  on 
the  13th  and  21st  days  of  January,  1904,  used  by  the  respondents 
as  a  bakehouse  for  baking  for  sale,  and  were  an  underground  bake- 
house as  defined  by  subsection  (3)  of  section  loi  of  the  said  Act, 
and  were  not  certified  by  the  council  of  the  county  borough  of  Brad- 
ford to  be  suitable  for  the  purpose  of  a  bakehouse,  and  were  used 
as  a  bakehouse  at  the  passing  of  the  Factory  and  Workshop  Act,  1901. 

It  was  contended  on  behalf  of  the  appellant  that  the  place  should 
not  be  used  as  a  bakehouse  unless  certified  by  the  council  under 
section  loi  (2)  of  the  Factory  and  Workshop  Act,  1901,  to  be  suitable 
for  that  purpose,  and  that  in  the  absence  of  such  certificate  it  was 
used  in  contravention  of  section  loi  of  the  Act,  and  must  be  deemed 
a  workshop  not  kept  in  conformity  with  the  Act,  and  that  the  respon- 
dents must  be  convicted  accordingly  under  section  135  of  the  Act 

It  was  contended  on  behalf  of  the  respondents  that  the  place,  being 
used  as  a  bakehouse  at  the  passing  of  the  Act,  could  continue  to  be  so 
used  pursuant  to  subsection  (i)  of  the  section,  and  that  subsection  (2), 
being  expressly  subject  to  the  foregoing  subsection,  no  certificate  was 
required.  Schwerzerhof  v.  Wilkins,  1898,  i  Q.  B.  640;  67  L.  J.  Q.  B. 
476,  was  cited. 

The  magistrate  held  that  the  place,  being  used  as  a  bakehouse  at 
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the  passing  of  the  Act,  could  continue  to  be  so  used  without  any        i90^\ 
certificate  from  the  council,  and  dismissed  the  summons.  Bnuw  t*  ftiJUF 

The  question  upon  which  the  opinion  of  the  Court  was  desired  wa^  ^  ^ 
whether  the  magistrate  had  come  to  a  correct  determination  in  point 
of  law  in  deciding  that  the  said  bakehouse  could  be  used  without  being 
certified  by  the  council  to  be  suitable  for  that  purpose. 

Section  loi  of  the  Factory  and  Workshop  Act,  1901  (i  Edw.  VII. 
c  22),  provides  as  follows : — 

(i)  An  underground  bakehouse  shall  not  be  used  as  a  bakehouse  unless  it  was 
so  used  at  the  passing  of  this  Act. 

(2)  Subject  to  the  foregoing  provision,  after  the  first  day  of  January  one  thousand 
nine  hundred  and  four  an  underground  bakehouse  shall  not  be  used  unless  certified  by 
the  district  council  to  be  suitable  for  that  purpose. 


Danckwerts,  K,C.,  and  Scarlett  for  the  appellant.  The  question  is 
whether  an  underground  bakehouse  in  existence  and  used  as  such  at 
the  date  of  the  passing  of  the  Factory  and  Workshop  Act,  1901,  can 
continue  to  be  used  as  such  after  January  i,  1904,  without  the  cer- 
tificate of  the  local  authority.  Clearly  there  must  be  a  certificate. 
No  imderground  bakehouse  can  be  used  at  all  after  January  i,  1904, 
unless  it  was  so  used  before  and  at  the  passing  of  the  Act  of  1901 ; 
but  even  then  it  cannot  be  used  without  a  certificate  in  compliance 
with  the  Act.  No  new  underground  bakehouse  can  be  constructed 
under  the  Act  at  all,  and  every  old  one  must  be  certified  as  suitable. 
Subsection  (2)  of  section  loi  is  absolutely  prohibitive  of  all  under- 
ground bakehouses  miless  certified.  Schwerzerhof  v.  Wilkins,  1898, 
I  Q.  B.  640 ;  67  L.  J.  Q.  B.  476,  has  nothing  to  do  with  the  case. 
[They  were  stopped  by  the  Court] 

Newell  for  the  respondents.  This  is  an  ancient  underground  bake- 
house, and  was  in  use  as  a  bakehouse  before  and  at  the  passing  of 
the  Act,  and  the  learned  magistrate  thought  that  it  could  on  that 
ground  continue  to  be  so  used  after  January  i,  1904,  without  the 
councils  certificate.  If  there  be  such  an  absolute  prohibition  of  all 
underground  bakehouses  after  the  passing  of  the  Act  as  has  been  sug- 
gested on  behaJt  of  the  appellant,  it  is  extremely  difficult  to  deal  with 
the  point  raised.  The  magistrate  considered  that  the  necessity  for 
the  certificate  of  the  district  council,  required  by  subsection  (2)  of 
section  loi,  was  subject  to  the  foregoing  provision  in  subsection  (i) 
allowing  an  underground  bakehouse  to  be  continued  as  such  if  it  had 
been  so  used  before  the  passing  of  the  Act,  and  that  therefore  there 
was  no  necessity  for  a  certificate  in  the  present  case.  The  words  of 
these   subsections   do  not    clearly  lead   to  tiie   notion   that  under- 
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^^^^  ground  bakehouses  are  to  be  prohibited  in  the  future,  but  rather  that 
Bvans  v.  Gallon  they  should  continue  to  exist  subject  in  the  case  of  new  ones  to  the 
and  Another.       requirements  of  subsection  (2). 

Lord  Alverstone  CJ.  The  point  taken  by  the  learned  magis- 
trate does  not  admit  of  argument.  Section  loi  was  clearly  intended 
by  the  Legislature  to  prohibit  new  underground  bakehouses ;  but  it 
allows  the  continuance  of  underground  bakehouses  existing  at  and 
before  the  passing  of  the  Act  of  1901  upon  the  terms  of  their  being 
certified  as  suitable  for  that  purpose  under  subsection  (2);  so  that 
there  is  no  class  of  bakehouse  of  this  kind  to  which  the  certificate  of 
the  district  council  is  not  of  necessity  required. 

Kennedy  J.     I  agree. 

Phillimore  J.     I  agree. 

AppeeU  allowed. 

Solicitor  for  the  appellant— The  Town  Clerk,  Bradford. 
Solicitor  for  the  respondents — H.  B.  James,  Leeds. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


Digitized  by 


Google 


K*^  king's  bench  division.  1007 

Ibigb  Court  of  3u0ticc* 


KINGPS    BENCH    DIVISION.  1904. 


BROOKS  V.  BAGSHAW.  J'^y  »• 

Adultepatlon— Ppooeoutlon— Time  fop  ppooeedlnff—** Institution**  of 
pposeoutlon— Infopmatlon  laid  ivlthln  28  days— Summons  Issued 
aftep  that  time-Sale  of  Food  and  Dpii«rs  Aot,  1809  (62  As  68  Vlot. 
c  51X  a.  la 

//  is  sufficient  in  cases  where  section  i^  {i)  of  the  Sale  of  Food  and 
Drugs  Act^  1899,  requires  a  prosecution  in  respect  of  an  article 
bought  for  test  purposes  to  be  instituted  within  28  days  of  the 
purchase^  if  the  information  be  laid  within  that  period,  although  the 
summons  be  not  issued  until  after  the  2^  days. 

So  long  as  the  dismissal  of  a  first  summons  issued  upon  an 
information  is  upon  a  technicality,  and  not  upon  its  merits,  afresh 
summons  may  be  issued  upon  the  same  information. 

Case  stated  by  two  justices  of  the  peace  for  the  city  and  county 
of  the  city  of  Norwich  as  follows : — 

At  a  petty  sessions  held  at  the  said  city  on  March  3,  1904,  an  infor- 
mation was  preferred  before  the  magistrates  by  Joseph  Brooks,  the 
inspector  under  the  Sale  of  Food  and  Drugs  Act  for  the  said  city 
(hereinafter  called  the  complainant),  against  one  George  Bagshaw,  of 
Blofield,  in  Norfolk,  farmer  (hereinafter  called  the  defendant),  for  that 
he,  the  defendant,  did  on  January  9,  1904,  unlawfully  sell  to  the  preju- 
dice of  the  purchaser  a  certain  article  of  food,  to  wit,  a  quantity  of 
milk,  which  was  procured  by  the  complainant  at  the  place  of  delivery, 
in  course  of  delivery  to  the  purchaser,  and  consigned  in  pursuance  of 
a  contract  for  sale  to  such  purchaser,  and  which  quantity  of  milk  was 
not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by 
such  purchaser,  the  same  being  then  adulterated  with  43  per  cent  of 
added  water,  contrary  to  the  form  of  the  statute ;  and  such  information 
was  dismissed  by  the  magistrates,  subject  to  the  following  case : — 

I.  At  the  hearing  the  defendant  took  a  preliminary  objection  to 
the  magistrates'  jurisdiction  to  liear  and  determine  the  case  on  the 
ground  that  the  prosecution  was  out  of  time,  as  not  having  been  insti- 
tuted before  the  expiration  of  twenty-eight  days  from  the  time  of  such 
purchase,  as  required  by  subsection  (i)  of  section  19  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  which  is  as  follows: — 

"  When  any  article  of  food  or  drug  has  been  purchased  from  any 
person  for  test  purposes,  any  prosecution  under  the  Sale  of  Food  and 
Drugs  Acts  in  respect  of  the  sale  thereof,  notwithstanding  anything 
contained  in  section  twenty  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
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_  shall  not  be  instituted  after  the  expiration  of  twentj-eight  days  from 

Brooks  V.  the  time  of  the  purchase." 

^*8^^'  The  information  before  referred  to  was  laid  on  January  23,  1904, 

•  before  one  of  the  justices  for  the  said  city,  who  on  the  same  day 

issued  his  summons,  addressed  to  the  defendant,  and  made  returnable 
on  Februar}'  11,  1904.  This  summons  should  have  been  served  not 
later  than  January  27  so  as  to  comply  with  subsection  (2)  of  the  sec- 
tion above  quoted,  which  requires  that  the  summons  in  any  prosecu- 
tion under  the  Sale  of  Food  and  Drugs  Acts  shall  not  be  made  retuni- 
able  in  less  time  than  fourteen  days  from  the  day  on  which  it  was 
served.  The  summons,  however,  being  made  returnable  for 
February,! I,  1904,  by  the  default  of  the  county  police  was  not  served 
until  Januar}'  29,  leaving  only  twelve  clear  days  between  the  service 
and  the  return  day  of  the  summons.  On  February  6,  the  town  clerk 
(who  acted  for  the  complainant)  sent  a  letter,  of  which  the  following 
is  a  copy,  to  the  defendant's  solicitors : — 

Brooks  v.  Bagshaw. 

You  will  remember  that  I  arranged  to  ask  for  an  adjournment 
of  this  case  from  Thursday  next  to  Friday  to  suit  the  convenience 
of  your  Mr.  Reeve.  I  now  find  that  owing  to  the  default  of  the 
county  police  the  summons  was  not  duly  served.  I  am,  therefore, 
unable  to  proceed  further  on  this  summons. 

You  will  understand  that  I  reserve  to  myself  the  right  to  take 
further  action  herein. 

By  reason  of  this  defective  service,  on  the  return  day  of  the  summons, 
viz.,  February  11,  1904,  the  case  was  not  proceeded  with,  but  on  the 
application  of  the  complainant  a  fresh  summons  was  issued  by  the 
same  justice  who  issued  the  first  summons,  made  returnable  on 
March  3,  1904.  This  second  summons,  dated  February  11,  1904, 
was  intended  to  be  issued,  and  was  really  issued  upon  the  information 
of  January  23,  but  through  a  clerical  error  the  summons  purported  to 
be  issued  upon  an  information  laid  on  the  date  of  the  second  summon^ 
viz.,  February  11,  although  there  was  no  fresh  information  laid  on 
that  date. 

2.  The  •  defendant,  appearing  in  answer  to  the  last-mentioned 
summons,  thereupon  contended  that  the  prosecution  had  not  been  insti- 
tuted within  twenty-eight  days  as  was  required,  inasmuch  as  the  second 
summons  had  been  issued,  as  appeared  by  it,  on  a  second  information 
laid  after ^ the  twenty-eight  days  had  expired,  and  was  therefore  bad; 
and  further—should  this  contention  fail — ^the  defendant  thereupon 
contended  that  the  laying  of  the  information  alone  was  not  the  institu- 
tion of  a  prosecution  under  the  Sale  of  Food  and  Drugs  Act,  1899, 
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».  19,  and  that  what  was  required  by  the  said  secticMi  was  not  only  the        ^^<^ 
laying  of  an  infonnation,  but  also  the  service  of  the  summons  issued  Brooks  v, 
upon  such  inf<M:mation  within  twenty-eight  days  from  the  date  of  the  Bagahaw. 
offence  alleged  in  such  information. 

3.  It  was  on  the  other  hand  contended  on  behalf  of  the  complainant 
that  the  clerical  error  in  the  second  summons  did  not  vitiate  the  same, 
inasmuch  as  there  had  not  been  any  fresh  information  in  writing  or 
otherwise,  and  that  although  in  the  printed  form  of  summons  it  pur- 
ported to  be  laid  under  an  information  of  the  same  date  as  the  second 
summons,  yet  the  matter  was  capable  of  explanation,  and  the  summons 
could  be  amended  in  this  particular.  It  was  further  contended  by  the 
complainant  that  the  laying  of  the  first  information  was  a  sufficient 
institution  of  the  proceedings  within  the  meaning  of  the  Act,  and  that 
the  summons  issued  upon  that  information  need  not  necessarily  be 
served  within  the  twenty-eight  days  limit 

4.  The  magistrates  were  of  opinion  that  the  defendant  had  not  been 
deceived  or  misled  through  the  clerical  error  in  the  second  summcms 
which  has  been  referred  tQ,  and  they  did  not  give  effect  to  the  con- 
tention made  on  his  behalf  with  r^ard  to  it,  being  satisfied  that  there 
had  not  been  any  second  information  laid,  and  that  the  summons  was 
intended  to  be  and  was  in  fact  a  re-issue  of  the  summons  on  the 
information  of  January  23 ;  but  with  regard  to  the  contention  on  behalf 
of  the  defendant  that  the  information  must  be  followed  by  due  service 
of  the  summons  thereon  within  the  limited  period  of  twenty-eight  days 
from  the  date  of  the  alleged  offence,  they  considered,  having  refer- 
ence to  the  Act  of  Parliament  under  consideration,  that  the  time  limit 
for  the  institution  of  proceedings  was  intended  by  the  Legislature  to 
protect  sellers  of  articles,  especially  those  of  perishable  nature,  from 
being  prejudiced  through  delay  on  the  part  of  the  prosecution  in 
bringing  cases  to  a  hearing,  and  that  this  protection  could  not  be 
secured  to  the  seller  of  such  articles  unless  it  were  imperative  to  serve 
the  summons  as  well  as  lay  the  information  within  the  time  limit  of 
twenty-eight  days.  The  magistrates  therefore  gave  effect  to  this  con- 
tention made  on  behalf  of  the  defendant,  and  accordingly  dismissed 
the  information,  but  without  costs. 

5.  Appended  are  copies  of  the  information  and  the  first  and  second 
summonses,  marked  A,  B,  and  C  respectively. 

6.  The  question  upon  which  the  opinion  of  the  Court  is  deared  is 
whether  the  justices  upon  the  above  statement  came  to  a  correct 
decision  in  point  of  law. 

Wilde  for  the  appellant  The  question  here  is  what  is  the  institu- 
tion of  the  prosecution  under  section  19  (i)  of  the  Sale  of  Food  and 
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^^^^        Drugs  Act,  1899?    Is  it  sufficient  that  the  information  be  laid  within 
Brooks  V,  twenty-eight  days  from  the  date  of  the  alleged  offence,  although  the 

^*6^^-  summons  be  not  issued  till  after  the  twenty-eight  days  have  expired? 

In  Beardsley  v.  Giddings,  1904,  i  K.  B.  847 ;  2  L.  G.  R.  719;  73  L.  J. 
K.  B.  378,  it  was  held  that  it  sufficed  if  the  information  were  laid  and 
summons  issued  within  the  twenty-eight  days,  although  the  summons 
were  served  after  that  period.  Therefore  the  present  case  goes  a 
step  further,  for  here  the  alleged  offence  took  place  on  January  9,  the 
information  was  laid  on  January  23,  but  the  summons  was  not  issued 
upon  that  information  till  Februar}'  11,  1904.  If  a  summons  be  dis- 
missed on  its  merits,  the  information  drops ;  but  if  it  be  dismissed  on 
a  technicality  a  fresh  summons  may  be  issued  on  the  same 
information:  Ex  parte  Fielding  (1861)  25  J.  P.  759;  Reg,  v.  Lan- 
cashire Justices  (1874)  38  J.  P.  215;  Morris  v.  Duncan,  1899, 
I  Q.  B.  4;  68  L.  J.  Q.  B.  49.  At  first  saght  Dixon  v.  Wells  (1890) 
25  Q.  B.  D.  249 ;  59  L.  J.  M.  C.  1 16,  appears  to  be  against  this  con- 
tention, but  the  decision  there  was  that  a  summons  had  not  been 
signed  and  issued  in  accordance  with  section  i  of  the  Summary  Juris- 
diction Act,  1848,  and  as  a  citation  was  worthless^  Thorpe  v.  PriesU 
nail,  1897,  I  Q.  B.  159;  66  L.  J.  Q.  B.  248,  was  cited  below  for  the 
respondent,  but  that  was  a  case  of  the  consent  of  a  chief  officer  of 
police  to  the  laying  of  an  information  under  the  Sunday  Observance 
*  Prosecution  Act,  187 1.  Pickavance  v.  Pickavance,  1901,  P.  60; 
70  L.  J.  P.  14 ;  Simcox  v.  Handsworth  Local  Board  (1881)  8  Q.  B.  D. 
39;  51  L.  J.  Q.  B.  168,  and  Batt  v.  Mattinson  (1900)  82  L.  T.  800; 
64  J.  P.  615,  do  not  help  the  respondent  They  are  (xily 
mentioned  because  he  is  not  represented  by  counsel.  It  is,  it  is  sub- 
mitted, clear  that  a  second  summons  may  be  issued  upon  an  informa- 
tion so  long  as  the  dismissal  of  the  first  summons  was  not  upon  its 
merits. 

The  respondent  did  not  appear. 

Lord  Alverstone  C.J.  The  question  raised  by  this  case  is  not 
exactly  parallel  with  the  one  raised  before  us  in  Beardsley  v.  Giddings, 
1904,  I  K.  B.  847 ;  2  L.  G.  R.  719 ;  73  L.  J.  K.  B.  378.  It  appean  to 
be  this :  Can  any  valid  objection  be  taken  to  a  summons  being  issued 
more  than  twenty-eight  days  after  the  date  of  the  alleged  oflFence  when 
the  information  upon  which  the  summons  is  issued  has  been  laid 
within  twenty-eight  days  of  the  alleged  oflFence?  In  Beardsley  ?. 
Giddings  the  oflFence  was  alleged  to  have  taken  place  on  June  23,  and 
the  information  was  laid  on  July  18.  The  summons  there  was  also 
issued  on  July  18,  but  not  served  till  July  22,  1903,  and  we  held  that 
it  was  not  the  service  of  the  summons,  but  the  commencement  of  the 
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proceedings,  that  was  the  governing  condition,  and  therefore  that  it 
was  sufficient  in  cases  where  section  19  (i)  of  the  Sale  of  Food  and  Brooks  v. 
Drugs  Act,  1899,  requires  the  prosecution  to  be  instituted  within  B*g>^^- 
twenty-eight  days  of  the  purchase  of  the  axticle,  if  the  information 
were  laid  and  the  summons  issued  within  that  period,  though  the 
summons  were  not  served  until  after  the  expiration  of  the  twenty-eight 
days.  In  that  case  my  brother  Wills  said  that  he  had  always  under- 
stood that  the  ordinary  meaning  of  instituting  a  prosecution  must  be 
taken  to  be  the  laying  of  the  information  and  the  issue  of  the  summons. 
That  appears  to  me  to  be  entirely  the  right  view  to  take.  So  far  back 
as  the  case  of  Ex  parte  Fielding  (1861)  25  J.  P.  759,  it  appears  to 
have  been  pointed  out  by  Cockbum  C.J.  that  a  valid  infor- 
mation, having  once  been  laid,  if  the  summons  for  some 
cause  or  another  was  not  served  but  dropped,  another 
summons  or  a  series  of  summonses  could  be  issued  upon  it,  unless 
and  until  there  had  been  some  determination  of  the  case  upon 
its  merits.  I  am  therefore  of  opinion  that  as  the  information  in  the 
present  case  was  laid  in  proper  time,  that  is  to  say,  on  January  23, 
1904,  in  respect  of  an  offence  alleged  to  have  taken  place  on  January  9, 
the  issue  of  the  second  summons  on  February  1 1  was  not  too  late,  and 
that  the  appeal  must  be  allowed.  The  case  will  therefore  go  back  to 
the  justices,  with  our  direction  that  they  are  to  hear  and  determine  it 

Kennedy  J.     I  am  of  the  same  opinion,  and  have  nothing  to  add. 

Phillimore  J.     I  entirely  agree. 

Appeal  allowed. 

Solicitors  for    the   appellant — Sharpe,   Parker,   &  Co.,   for  A.   H. 
Miller,  Town  Clerk,  Norwich. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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1904.  KINO*S  BEINCH  DIVISION. 

My  9.  POPLAR  UNION  i;.  MARTIN. 

Poop  Law— Paupep  peAwlnflr  to  maintain  himself— Raftiaal  of  work 
oiTeped  at  laboup  oolony— VaflTPancy  Aot,  1824  (5  Geo.  IV.  c  89X  s-  8. 

Upon  the  prosecution  of  an  able-bodied  pauper^  under  section  3  oj 
the  Vagrancy  Acty  1824,  as  a  person  ab/e  wholly  or  in  part  to 
maintain  himself  and  neglecting  or  refusing  so  to  dOy  because  he  has 
refused  work  offered  outside  the  workhouse  for  which  he  would 
receive  boards  lodgings  and  a  small  weekly  wage^  the  Court  must 
consider  the  conditions  upon  which  such  work  has  been  offered^ 
and  whether  the  pauper's  refusal  to  accept  it  was  or  was  not 
reasonable. 

Case  stated  by  a  metropolitan  police  magistrate  who  had  declined 
to  convict  the  respondent  as  an  idle  and  disorderly  person  under  sec- 
tion 3  of  the  Vagrancy  Act,  1824  (5  Geo.  IV.  c.  83),  for  that  he,  beii^ 
a  person  able  wholly  or  in  part  to  maintain  himself  by  work  or  other 
means,  did  wilfully  refuse  or  neglect  so  to  do,  by  which  r^usal  or 
neglect  he  became  chargeable  to  the  common  fund  of  the  Poplar 
Union. 

The  facts,  &c.,  were  stated  in  paragraphs  5  et  seq.  of  the  case  as 
follows : — 

5.  The  respondent  is  an  able^odied  man,  39  years  of  age,  and  on 
February  23,  1904,  was  admitted  to  thp  Poplar  Workhouse,  and  on 
April  13  following  he  with  ten  other  pauper  inmates  were  taken  by 
the  labour  master  to  the  farm  colony  established  by  William  Booth 
at  Hadleigh,  in  Essex,  for  the  reception  and  employment  of  destitute 
men.  Under  the  terms  of  an  agreement  between  the  appellants  and 
the  said  William  Booth,  the  respondent  could  have  started  work  at 
the  colony  on  probation,  receiving  as  remuneraticMi  his  food  and 
lodging  free  and  sixpence  a  week  in  the  nature  of  pocket-money,  and 
if  the  respondent  had  after  two  or  three  weeks  been  employed  upon 
brick  work  he  could  have  earned  4id.  a  yard  for  digging  clay, 
at  which  rate  of  pay  it  is  possible  for  some  men  to  earn  30s.  a  week 
He  was  told  to  go  to  work  in  the  brickfield  at  the  colony.  It  was  not 
possible  to  do  more  than  guess  at  the  remuneration  which  he  might 
have  earned  later  on.  These  terms  were  explained  to  the  respondent, 
and  he  was  asked  to  sign  an  undertaking  to  conform  to  the  rules  of 
the  colony,  but  he  refused  to  work  upon  the  said  terms,  or  to  sign 
such  an  undertaking,  and  left  the  colony.     On  April  18,  1904,  the 
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respondent  returned  to  the  Poplar  Workhouse,    and    again  became 
chargeable  on  the  rates.  Poplar  Union 

6.  It  was  contended  on  behalf  of  the  appellants  that  the  respon-  7^.  Martin, 
dent  had  rendered  himself  liable  to  conviction  as  an  idle  and  dis- 
orderly person  under  section  3  of  the  Vagrancy  Act,  1824. 

7.  I  decided  against  this  contention,  on  the  ground  that  the  respon- 
dent could  not  legally  be  required  to  work  for  anyone  on  the  terms 
offered,  which  as  to  the  money  wages  were,  for  a  time,  no  wages  at 
all,  and  as  to  the  food,  &c.,  a  violation  of  the  Truck  ActSv  I  was  of 
opinion  that  the  words  of  the  section  above  referred  to  ought  to  be 
construed  with  reasonable  limitations  and  reasonable  regard  to  the 
class  of  work  to  which  the  person  charged  had  been  accustomed,  and 
also  to  the  rate  of  wages  ordinarily  to  be  earned  by  persons  engaged 
in  similar  employment,  and  therefore  held  that  the  respondent  had 
not  been  proved  to  be  a  person  able  wholly  or  in  part  to  maintain 
himself.  The  facts  proved  did,  indeed,  bring  the  pauper  within  the 
literal  meaning  of  the  words  of  the  statute,  but  the  consequences  of 
construing  the  statute  literally  seemed  to  me  to  be  such  that  a  limited 
interpretation  must  be  placed  on  the  statute.  I  append  some  of  the 
possible  consequences  which  influenced  my  decision,  inasmuch  as  the 
respondent  will  not  be  represented  at  the  hearing  of  this  case  by  the 
Divisional  Court. 

(a)  Any  employer  of  labour  outside  the  workhouse  could,  under 
threat  of  proceedings  under  this  statute,  compel  persons  who  had 
entered  the  workhouse  to  work  for  him  at  merely  nominal  wages,  or 
even  for  half  their  food,  inasmuch  as  the  remuneration  offered,  how- 
ever small,  must  be  sufficient  to  maintain  a  person  "  in  part." 

(b)  If  men  are  sent  outside  the  workhouse  to  work  for  any  employer 
on  any  work,  no  matter  how  unsuitable  to  them,  they  would  be  liable 
to  conviction  under  this  statute  as  idle  and  disorderly  on  refusing  or 
neglecting  to  do  such  work,  whereas  in  the  workhouse  they  can  only 
be  convicted  for  refusing  to  work  if  the  work  is  such  as  is  suited  to 
their  age,  strength,  and  capacity.  They  have  also  in  the  workhouse 
the  benefit  of  the  regulations  laid  down  by  the  Local  Government 
Board,  whereas  outside  the  workhouse  these  cannot  be  applied. 

(c)  A  man  to  whom  employment  might  be  offered  abroad  or  in  a 
colony  might  similarly  be  liable  on  refusal  to  conviction  under  this 
statute. 

The  question  was  whether  the  magistrate  ought  to  ha\e  convicted 
the  respondent,  and  dealt  with  him  as  an  idle  and  disorderly  person 
under  section  3  of  the  Vagrancy  Act,  1824. 

Section  3  of  the  Vagrancy  Act,  1824  (5  Geo.  IV.  c.  83),  provides  as 
follows : — 


Y  Y  Y 
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i9(M.  Even-  person  being  able  wholly  or  in  part  to  maintain  himself  or  herself,  or  his  or  her 

PoDlar  Dninn       faniily,  by  work  or  by  other  means,  and  wilfully  refusing  or  neglecting  so  to  do,  by  which 
V.  Martin.  refusal  or  neglect  he  or  she,  or  any  of  his  or  her  family  whom  he  or  she  may  be 

legally  bound  to  maintain,  shall  have  become  chargeable  to  any  parish,  tovmship,  or 
place  .  .  .  shall  be  deemed  an  idle  and  disorderly  person  within  the  true  intent  and 
meaning  of  this  Act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit 
such  offender  (being  thereof  convicted  before  him  by  his  own  view,  or  by  the  confes- 
sion of  such  offender,  or  by  the  evidence  on  oath  of  one  or  more  credible  witness  or 
witnesses)  to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  one  calendar  month. 

Colam  for  the  appellants.  The  labour  master  offered  the  respon- 
dent work  at  the  Salvation  Army  Colony,  with  whom  the  appellants 
had,  with  the  sanction  and  approval  of  the  Local  Government  Board, 
entered  into  an  agreement  for  providing  work  for  destitute  persons. 
The  respondent  would  equally  work  for  nothing  if  he  worked  in  the 
workhouse;  but  by  this  arrangement  he  had  a  chance  in  course  of 
time  of  earning  fair  wagea  In  Attorney-General  v.  Merthyr  Tydf.1 
Union  (1900)  82  L.  T.  662,  Lindley  M.R.  said  at  p.  665  :  "  The  Poor 
Laws  impose  on  the  comparatively  well  to  do  the  duty  of  supporting 
those  who  by  reason  of  their  poverty  cannot  maintain  themselves. 
This  being  so,  the  inability  to  maintain  himself  which  justifies  an 
able-bodied  man  in  requiring  relief  from  the  Poor  Law  authorities 
must,  I  apprehend,  be  a  real  actual  inability  to  support  himself  on 
any  terms  which  he  can  in  fact  comply  with,  and  which,  as  betwe«i 
him  and  the  ratepayers,  do  not  justify  him  in  refusing  to  support 
himself.  He  cannot,  in  my  opinion,  lawfully  justify  such  a  recusal 
on  the  ground  that  he  cannot  obtain  work  on  terms  which,  as 
between  him  and  his  employer,  he  does  not  consider  reasonable." 
This  employment  does  not  come  within  the  purview  of  the  Truck 
Acts.  The  appellants  find  the  respondent  work  to  do  at  the  colony, 
by  which  he  could  partially  maintain  himself.  He  had  nothing  to 
fear  from  entering  into  the  agreement,  for  he  was  no  more  punishable 
for  neglecting  to  work  at  the  colony  than  he  would  have  been  if  he 
had  refused  work  within  the  workhouse.  As  to  proof  of  the  respon- 
dent being  idle,  the  appellants  are  not  bound  to  prove  that  he  is  able 
and  refuses  to  work:  Carpenter  v.  Stanley  (1868)  33  J.  P.  37.  The 
respondent  is  a  person  who  comes  upon  the  ratepayers  for  support, 
and  when  offered  work  which  will  at  any  rate  partially  maintain  him 
and  relieve  the  ratepwiyers,  he  refuses  it,  and  ought  to  be  convicted 
under  the  Vagrancy  Act,  1824,  for  his  idleness.  The  magistrate  has, 
however,  refused  to  convict  him  upon  grounds  which,  it  is  submitted, 
are  inapplicable  and  wrong. 

The  respondent  did  not  appear. 


Digitized  by 


Google 


KA  KINGS    BENCH    DIVISION.  IOI5 

Lord  Alverstone  CJ.  If  the  only  course  open  to  us  in  this  case  i90^ 
had  been  to  direct  a  conviction,  I  certainly  should  have  had  the  Poplar  Unioa 
greatest  possible  difficulty  in  dealing  with  it.  Speaking  only  for «'.  Martin, 
myself,  I  cannot  think  it  is  sufficient  to  bring  a  person  within  the 
section  as  "  a  person  being  able  wholly  or  in  part  to  maintain  himself 
...  by  work  or  by  other  means,  and  wilfully  refusing  or  neglecting  so 
to  do,"  that  it  should  be  proved  that  somebody  has  offered  him  some 
kind  of  work  on  some  terms  which  he  is  not  willing  to  accept,  without 
the  magistrate  going  on  to  consider  whether  or  not  the  refusal,  under 
the  circumstances,  to  take  the  terms  offered,  is  sufficient  evidence  to 
show  that  his  refusal  was  unreasonable.  I  do  not  want  to  criticise 
the  learned  magistrate's  reasons,  but  I  think  certainly  some  of  them 
with  regard  to  the  opportunity  that  would  be  given  to  persons  to 
compel  labourers  to  come  and  work  for  them  at  certain  terms  seem 
rather  far  fetched.  On  the  other  hand,  the  learned  magistrate  says 
that  in  his  opinion  the  section  "  ought  to  be  construed  ^vith  reason- 
able limitations  and  reasonable  regard  to  the  class  of  work  to  which 
the  person  charged  had  been  accustomed,  and  also  to  the  rate  of 
wages  ordinarily  to  be  earned  " ;  and  if  he  has  considered  these  matters 
solely  in  connection  with  the  refusal  by  the  respondent  to  accept  the 
terms  offered  not  being  unreasonable — in  other  words,  it  not  being  a 
wilful  refusal,  because  the  terms  imposed  on  him  were  not  fair  terms — 
then,  I  think,  these  are  considerations  he  may  have  in  his  mind  in 
dealing  with  the  particular  question  I  have  indicated.  I  think,  there- 
fore, the  case  must  go  back  to  the  magistrate  in  order  that  he  may 
decide  whether  or  not  there  has  been  a  wilful  refusal  or  neglect  on 
the  part  of  the  respondent  to  maintain  himself  wholly  or  in  part.  He 
must  consider  whether  or  not,  under  the  circumstances,  to  a  man  such 
as  the  respondent,  the  offer  made  is  an  offer  the  refusal  of  which  shows 
a  wilful  determination  on  his  part  not  to  maintain  himself  in  part. 
Tf  the  condition  of  work  is  that  the  man  accepting  it  must  bind  himself 
for  a  definite  time,  so  that  he  would  not  be  able  to  go  away  and  take 
work  elsewhere,  or  that  he  must  submit  himself  to  matters  that  a  man 
may  properly  take  objection  to,  matters  of  that  kind  should  be  con- 
sidered with  regard  to  the  question  whether  there  has  been  a  wilful 
neglect  by  the  respondent  to  maintain  himself.  The  case  must  go 
back  to  the  magistrate  to  rehear  with  this  direction.  If  necessary  the 
prosecution  can  bring  further  evidence  before  him;  but  I  certainly 
do  not  think  that  the  magistrate  should  have  convicted  upon  evidence 
only  that  the  respondent  would  not  accept  the  Salvation  Army's  terms. 

Kennedy  J.  I  am  of  the  same  opinion,  and  I  quite  share  my 
Lord's  views  of  the  impossibility  of  directing  a  conviction  upon  the 
evidence  before  us.     It  seems  to  me,  with  the  greatest  respect  to  the 
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learned  magistrate,  that  the  statute  has  not  imposed  any  very  great 
Poplar  Union      difficulty  upon  those  who,  like  the  learned    magistrate,    have    great 
».  Martin.         experience  in  these  matters,  in  saying  that  the  test  is  to  be,  can  a  man 
being  able  wholly  or  in  part  to  maintain  himself  be  said  wilfully  to 
have  refused  or  neglected  to  do  so  ?    That  is  the  condition  of  con- 
viction.    There  are  many  circumstances — it  would  be  absurd  to  try 
to  enumerate  even  the  majority  of  them — which  to  my  mind  would 
justify  a  magistrate,  although  the  man  is  able  bodied,  in  refusing  to 
convict  him  of  wilfully  refusing  or  neglecting  to  maintain  himself. 
One  of  them,  I  think,  would  be  if  a  man  being  driven  by  the  pinch 
of  a  particular  necessity  to  ask  for  poor  relief  were  met  by  an  alter- 
native of  signing  an  agreement  of  service  for  any  lengthened  period, 
at  a  rate  of  wage  which  it  might  be  possible  to  say  would  help  to 
maintain    him,    but    binding    him    to    serve    possibly    at    an    un- 
congenial trade  or  occupation  for  an  indefinite  time,  and  causing  him 
to  lose  chances  of  bettering  himself.     If  a  man  declines  under  those 
circumstances  to  sign  such  an  agreement,  if  I  were  the  magistrate  I 
should  be  slow  to  say  he  was  wilfully  refusing  or  neglecting  to  main- 
tain himself.     In  the  same  way,  if  it  were  a  condition  of  the  employ- 
ment that  he  should  go  to  religious  or  some  other  services  from  which 
by  conscience  he  was  averse,  I  should  think  there  would  be  very  good 
ground   indeed    for   declining    to    convict     Again,  if  a  man  whose 
ordinary  occupation  had  been  something  of  delicate  manual  industi}-, 
and  who  had  by  stress  of  circumstances  been  obliged  to  come  on  the 
rates,  was  offered  some  employment  which  would  destroy  or  injure 
his  opportunities  of  earning  his  livelihood  in  the  skilled  industry  to 
which  he  was  accustomed,  which,  in  fact,  would  ruin  his  chances  in 
the  future,  I  think  that  is  a  matter  that  might  properly  be  considered 
by  the  magistrate.     With  great  respect,  I  should  not,  as  stated  by  him, 
feel  myself  pressed  by  the  suggestion  that  the  work  was  merely  novel 
work  to  which  the  man  had  not  been  accustomed,  nor  by  the  sug- 
gestion that  the  rate  of  wages  was  less  than  that  ordinarily  earned 
by  persons  in  similar  employment.     As  Lindley  M.R.  pointed  out  in 
Attorney-General  v.  Merthyr  Tydfil  Union  (1900)  82  L.  T.  662,  it  is 
not  a  matter  entirely  between  a  man  and  his  own  interest  in  getting 
the  same  wage  as  other  persons.     The  man  must  be  regarded  as  a 
person  who  is  coming  upon  the  rest  of  the  community  to  support  him, 
and  therefore  mere  novelty,  and  mere  getting  a  low  wage  in  itself,  I 
should  be  slow  to  consider  circumstances  which  would  prevent  my 
saying  that  the  refusal  to  accept  the  work  was  a  wilful  refusal  within 
the  statute.     It  seems  to  me  the  magistrate  ought  to  consider  all  the 
circumstances ;  and  if  the  statute  be  read — as  it  seems  to  me  it  ought 
to  be  read — as  asking  the  magistrate  to  say  on  the  facts,  "  Did  thi.s 
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man  wilfully  neglect  or  refuse  to  maintain  himself  ?  "  I  cannot  con- 
ceive how  any  consequence  such  as  is  suggested  could  follow :  that  Poplar  Uniaa 
a  man  being  sent  to  work  outside  the  workhouse,  no  matter  how  un-  ^'-Ttorfao- 
suitable  the  work  might  be,  would  be  liable  to  conviction  under  the 
statute  if  he  refused  to  do  such  work.  If  the  work  for  any  reascm, 
either  inherent  in  the  work  itself  or  in  its  condition,  was  work  which 
a  man  might  reasonably  refuse,  it  could  not  be  said  he  was  wilfully 
refusing  so  that  the  magistrate  would  be  entitled  to  convict.  As  it  is, 
I  am  not  satisfied  that  the  magistrate  has  considered  the  matter  in 
the  plain  and  simple  aspect,  but  I  think  he  has  brought  in  some  con- 
siderations which  I  should  not  treat  as  proper  considerations,  or  as 
decisive  against  a  conviction. 

Phillimore  J.  I  am  of  the  same  opinion.  What  the  magistrate 
had  to  determine  was  whether  the  respondent  wilfully  neglected  or 
refused  to  maintain  himself.  The  fact  that  he  was  offered  work  by 
which  he  could  have  earned  food  and  shelter  and  some  small 
amount  of  money  besides  is  not  enough  proof  that  he  has  refused  to 
maintain  himself,  because  the  work  may  have  been  offered  on  un- 
reasonable terms.  But  if  work  is  offered  to  a  man  on  reasonable 
terms,  his  refusal  to  accept  it  may  be  very  good  evidence  on  which  a 
magistrate  can  hold  that  it  is  a  refusal  to  maintain  himself  wholly  or 
in  part  I  do  not  want  to  go  into  unnecessary  details,  but  it  would 
seem  to  me  that  to  a  person  in  the  condition  of  a  pauper  in  the  charge 
of  the  parish,  work  offered  for  any  remuneration  which  would  give 
him  shelter  and  food,  and  the  possibility  of  renewing  his  clothes  when 
worn  out,  if  not  coupled  with  extraneous  objectionable  terms,  would 
be  work  offered  on  reasonable  terms,  though  any  extraneous  objec- 
tions to  the  terms,  such  as  undue  length  of  engagement,  rigorous  ccm- 
ditions  of  conduct,  or  anything  of  that  kind,  might  be  ver}-  good 
ground  on  which  the  magistrate  could  find  the  terms  offered  were 
unreasonable.  Finally,  I  should  like  to  say — ^we  have,  of  course,  only 
heard  the  case  argued  upon  one  side — ^that  I  have  been  utterly  unable 
to  see  for  myself  how  the  terms  offered  to  the  respondent  in  this  case 
could  be  said  to  be  a  violation  of  the  Truck  Acts. 

Case  remitted  to  the  magistrate. 

Solicitors  for  the  appellants — C.  V.  Young  and  Sons. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-I^w. 
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Ibifib  Court  of  3usticc^ 

1904,  KING'S    BENCH    DIVISION. 

My  12.  SCOTT  v,  PILLINER. 

Bye-laws— Re&sonablenefMK-Oood  pule  and  flrovepnment— FpeQuent- 
ln£r  streets  fop  selUnflr  newsimpeps  devoted  to  flrivinflr  Infoptn- 
atlon  as  to  ppobable  pesult  of  paces,  dso.— Municipal  Coppopatloiifl 
Act,  1882  (46  ^  46  Vlot.  c  50),  s.  28  -  Local  Oovepnment  Aet^ 
1888  (51  ^  62  Vict.  o.  41X  s.  16. 

A  bye-law  for  /he  good  rule  aftd  government  of  a  county  made 
under  section  2^  of  the  Municipal  Corporations  Act,  1882,  as  extended 
by  section  16  of  the  Local  Government  Act,  1888,  providing  that  no 
person  shall  frequent  or  use  any  street  or  public  place  for  selling  or 
distributing  any  paper  devoted  wholly  or  mainly  to  giving  informa- 
tion as  to  the  probable  result  of  races,  steeplechases,  or  other  competi- 
tions, is  unreasonable  and  bad. 

So  held  by  Lord  Alverstone  C.J.,  and  Kennedy  J.  (PhillimoreJ. 
dissentiente). 

Case  stated  by  justices  who  had  convicted  the  appellant  on  an 
information  preferred  by  the  respondent  charging  the  appellant  for  that, 
on  April  19,  1904,  at  the  parish  of  Handsworth,  in  the  county  of 
Stafford,  he  did  then  and  there  frequent  and  use  a  certain  street 
or  public  place  there  situate,  called  Soho  Road,  and  did 
then  and  there  sell  or  distribute  a  certain  paper  or  written 
or  printed  matter,  to  Nvit,  a  certain  paper  called  Midland 
Sporting  Times,  devoted  wholly  or  mainly  to  giving  information  as  to 
the  probable  result  of  races,  steeplechases,  or  other  competitions, 
contrarj'  to  bye-law  No.  13  (c),  being  an  amendment  of  and  addition 
to  bye-laws  for  the  good  rule  and  government  of  the  administrative 
county  of  Stafford,  other  than  municipal  boroughs,  and  contrary  to  the 
statute  in  that  case  made  and  provided. 

The  facts,  &c.,  were  stated  in  paragraphs  4  ei  seq.  as  follows : — 
4.  At  the  hearing  of  such  information,  R.  G.  Pilliner,  being 
sworn,  stated : — "  I  laid  the  information  as  superintendent  of  the 
Handsworth  Petty  Sessional  Division.  I  produce  a  certified  and 
signed  copy  of  the  amendment  of  and  additions  to  bye-laws  for  the 
good  rule  and  government,  of  the  administrative  county  of  Stafford, 
other  than  municipal  boroughs  (Handsworth  is  in  StaflFordshire  County, 
and  is  not  a  municipal  borough),  sealed  and  signed  by  two  members 
and  clerk  of  the  Staffordshire  County  Council,  countersigned  by  clerk 
with  memorandum  endorsed — submitted  to  the  Secretary'  of  State,  and 
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have  not  been  disallowed.     I  am  proceeding  under  bye-law  13  {c)  for 

a  breach  of  that  bye^law  as  to  the  sale  of  racing  tips."  Scott  v.  Piliiner. 

John  Hall,  on  being  sworn,  stated : — "  I  am  a  sergeant  of  the  police 
of  the  Staffordshire  police  force.  The  defendant  is  charged  with 
selling  or  distributing  a  paper  written  or  printed  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable  result  of  races,  steeple- 
chases, or  other  competitions.  I  produce  a  paper  called  Midland 
Sporting  Timesy  bearing  date  Tuesday,  April  19,  1904.  At  11.20  on 
the  morning  of  April  1 9  I  saw  the  defendant  in  the  Soho  Road,  Hands- 
worth,  a  street  in  Handsworth,  the  main  road.  He  had  a  number  of 
papers  under  his  arm.  I  saw  him  sell  one  to  a  man  who  was  passing 
him.  I  then  went  up  to  him,  I  bought  the  paper  I  produce  from  him, 
for  which  I  paid  id.  I  said  to  him,  *  You  will  probably  be  summoned 
for  selling  these ' ;  he  said,  *  All  right ;  my  boss  will  have  to  pay,'  and 
he  pointed  to  a  man  named  Harris  on  the  opposite  side  of  the  street 
as  being  his  boss.  Harris  is  a  blind  man.  It  contains  eight  columns, 
and  with  the  excepticm  of  four  small  advertisements  it  is  entirely 
devoted  to  sporting  news,  racing  and  steeplechasing.  The  first  column 
is  devoted  to  tips  on  races  and  steeplechases,  except  a  portion  quoting 
the  betting  for  the  City  and  Suburban,  the  Derby,  and  the  Manchester 
betting.  The  second  column  is  entirely  devoted  to  tips.  Column  3, 
except  a  small  portion,  is  devoted  to  tip&  Column  4  is  entirely 
devoted  to  tips.  Column  5  is  devoted  to  racing  news,  but 
not  tips.  Column  6  is  partly  devoted  to  tips  and  the 
remaining  portion  to  racing  news.  Column  7,  no  tips  but  racing 
news.  Column  8,  no  tips,  some  racing  news,  and  several  advertise- 
ments by  betting  men,  and  some  other  advertisements  nothing  to  do 
with  racing,  and  two  doctors'  advertisements  on  the  top  of  the  paper 
on  each  ^eet."  In  cross-examination  the  witness  further  stated : — 
"The  defendant  is  a  respectable,  well-conducted  man,  a  general 
vendor  not  employed  exclusively  for  these  papers.  This  is  the  first 
summons.  I  saw  him  first  at  11.20,  and  then  at  12.15  in  a  different 
locality.  He  was  in  Soho  Road  when  he  sold  the  papers  produced. 
He  was  frequenting.  I  have  seen  him  lots  of  times  before  and  since 
in  this  locality.  He  only  had  similar  papers  to  this  on  that  day  and 
similar  papers  on  previous  occasions.  I  have  seen  him  more  than 
half-a-dozen  times  in  that  street  and  at  this  particular  spot  ever 
since  bye-lawsr  came  into  operation,  and  previously  on  many  occasions. 
It  is  a  daily  occurrence  in  the  same  street  and  within  100  yards  of  the 
particular  spot  and  at  this  particular  spot.  Passing  along  the  same 
place  and  the  spot.  He  does  not  make  any  lengthened  stand  at  one 
six)t,  but  up  and  down  the  street,  and  I  have  seen  him  at  the  par- 
ticular spot  on  lots  of  occasions  before.     He  used  the  road  for  selling 
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^^0**        this  particular  paper  frequently,  and  an  many  occasions  before  and 
Soott  V.  Pilliiier.  since  the  bye-law  was  passed. 

5.  The  precise  terms  of  the  bye-law  are  as  follows : — 

13  (c)  Sale  of  Racing  Tips. 
"  No  person  shall  frequent  and  use  any  street  or  other  public 
place  either  on  behalf  of  himself  or  of  any  other  person  for  the 
purpose  of  selling  or  distributing  any  paper  or  written  or  printed 
matter  devoted  wholly  or  mainly  to  giving  information  as  to  the 
probable  result  of  races,  steeplechases,  or  other  competitions. 
Ever\'  person  contravening  any  of  the  foregoing  provisions  shall 
be  liable  to  a  penalty  not  exceeding  jQ^y 

6.  A  copy  of  the  said  paper  given  in  evidence  is  hereunto  appended. 

7.  The  appellant  called  no  evidence,  but  contended : — 

(i)  That  there  was  mo  evidence  upon  which  we  could  properly  find 
as  a  fact  that  the  appellant  had  frequented  the  said  street  for  the 
purpose  of  selling  the  said  paper. 

(2)  That  there  was  no  evidence  upon  which  we  could  properly  find 
as  a  fact  that  the  paper  was  wholly  or  mainly  devoted  to  giving  infor- 
mation as  to  the  probable  result  of  races,  steeplechases  or  otber 
competitions. 

(3)  That  the  said  bye-law  was  ultra  vires. 

(4)  That  the  said  bye-law  is  unreasonable. 

8.  We  found  as  facts  that  the  appellant  had  frequented  the  said 
street  for  the  purpose  aforesaid,  and  that  the  said  paper  was  mainly 
devoted  to  giving  the  probable  result  of  races,  and  we  held  that  the 
said  bye-law  was  good  and  valid,  and  properly  made  by  the  county 
council  of  Stafford,  and  was  neither  ultra  vires  nor  unreasonable. 
We  accordingly  convicted  as  aforesaid. 

9.  The  opinion  of  this  Honourable  Court  is  desired  as  to  whether 
we,  the  said  justices,  upon  the  above  statement  of  facts  came  to  a 
correct  decision  in  point  of  law,  and  if  not,  what  should  be  done  in 
the  premises.     And  we  respectfully  submit  the  following  questions  >— 

(i)  Was  there  any  evidence  on  which  we  could  properly  find  that 
the  appellant  frequented  the  said  street  for  the  purpose  of  selling  the 
said  paper? 

(2)  Was  there  any  evidence  on  which  we  could  fwoperly  find  that 
the  said  paper  was  mainly  devoted  to  giving  the  probable  result  of 
races  ?  * 

(3)  Was  the  said  bye-law  properly  made  by  the  county  council  of 
Stafford,  and  is  the  same  valid  as  being  reasonable  ? 

Danckweris,  K.C.,  and  /.  5.  Pritchett  for  the  appellant.  This  is 
a  question  as  to  the  validity  of  a  bye-law  made  under  section  16  of 


Digitized  by 


Google 


K.B.  KINGS    BENCH    DIVISION.  102I 

the  Local  Government  Act,  1888,  which  gives  a  county  council  the  ^^Q^ 
same  powers  of  making  bye-laws  in  relation  to  their  county  as  the  Seott ».  PflliMr. 
council  of  a  borough  have  under  section  23  of  the  Municipal  Cor- 
porations Act,  1882.  The  contention  on  behalf  of  the  appellant  is 
that  the  bye-law  is  ul/ra  vires.  It  has  been  made  in  excess  of  the 
powers  given  by  section  23  of  the  Act  of  1882,  being  too  general  and 
absolute:  Macdonald  v.  Lochrane  (1887)  51  J.  P.  629.  According  to 
this  bye-law  it  would  be  an  offence  to  sell  a  paper  stating  who  was 
likely  to  be  the  successful  candidate  at  an  examination.  It  cannot 
be  that  the  seller,  probably  a  boy,  is  to  decide  for  himself  whether  the 
paper  he  sells  is  mainly  directed  to  betting.  The  bye-law  is  an  attempt 
on  the  part  of  the  county  council  to  impose  a  particular  view  of  moral 
conduct  on  the  inhabitants  of  Staffordshire,  which  is  mainly  a  rural 
county.  It  is  not  an  attempt  to  suppress  a  nuisance,  but  to  impose  a 
particular  view  of  morality.  There  is  nothing  wrong  in  betting.  It 
is  not  illegal.  This  is  not  a  bye-law  to  prevent  betting  in  the  street 
or  public  place,  as  in  Thomas  v.  Suiters,  1900,  i  Ch.  10;  69  L.  J.  Ch. 
27.  [Lord  Alverstone  C.J.  Kruse  v.  Johnson,  1898,  2  Q.  B.  91 ; 
67  L.  J.  Q.  B.  782,  lays  down  the  law  as  it  must  be  applied.] 

Avory,  K.C.,  and  W,  Shakespeare  for  the  respondent.  This  bye- 
law  is  intended  to  prevent  betting  in  the  streets.  This  is  its  main 
object.  Clearly  the  sale  of  racing  tips  in  the  streets  is  likely  to  induce 
people  who  buy  them  to  go  and  bet  with  a  bookmaker  in  the  street. 
It  is  the  frequenting  and  using  the  street  for  that  purpose  that  is 
aimed  at.  The  bye-law  only  applies  to  persons  frequenting  and  using 
the  street  with  these  jxuticular  papers.  It  does  not  hit  the  ordinary 
newsvendor.  If  betting  itself  in  the  street  may  be  prohibited  by  a 
bye-law,  it  is  only  reasonable  to  suppose  that  selling  racing  tips  in  the 
street  may  also  be  properly  prohibited.  The  grounds  upon  which  the 
decision  in  Thomas  v.  Suiters,  1900,  i  Ch.  10;  69  L.  J.  Ch.  27,  was 
founded  apply  equally  here.  All  the  difficulty  is  rMioved  by  the 
word  frequenting.  A  man  may  bet  if  he  does  not  frequent;  but  he 
must  not  frequent  to  bet.  If  it  be  legitimate  to  make  a  bye-law  for- 
bidding the  business  of  betting  in  a  street,  it  is  surely  equally  legiti- 
mate and  reasonable  to  make  a  bye-law  ancillary  to  it  for  the  preven- 
tion of  street  betting. 

Danckweris,  K.C.,  replied. 

Phillimore  J.  Although  the  power  to  make  bye-laws  for  the  good 
nile  and  government  of  their  area  was  formerly  possessed  only  by 
municipal  corporations,  Parliament  has  now  in  its  wisdom  extended 
this  power  to  county  councils  by  the  Local  Government  Act,  1888, 
s.  16,  in  order  that  they  may  make  bye-laws  for  the  good  rule  and 
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^^^^  government  of  their  counties.  If,  therefore,  in  the  opinion  of  the 
Scott  V.  Klliner.  county  council  new  and  additional  bye-laws  are  necessary-  for  the  good 
rule  and  government  of  the  county,  I  feel  strongly  that  we,  sitting  as 
a  court  of  appeal,  should  not,  without  some  very  good  cause,  interfere 
with  bye-laws  framed  by  the  council  with  that  object.  It  seems  to 
me  that  it  may  very  well  be  that  there  are  newspapers  which  may  be 
circulated  in  a  county  whose  only  information  is  wholly  or  mainly 
confined  to  racing  matters.  That  being  so,  it  is  not  in  my  view  un- 
reasonable that  a  bye-law  should  be  framed  to  meet  this  state  of  things 
and  check  the  sale  of  information  of  the  kind.  In  my  opinion,  there- 
fore, this  was  a  perfectly  reasonable  bye-law,  and  certainly  not  an 
unreasonable  one.  I  also  think  it  was  clearly  intra  vires ,  and  that  we 
should  not  interfere  with  it  or  with  the  decision  of  the  justices  upon  it 
Kennedy  J.  I  have  the  misfortune  to  diflPer  from  the  judgment  of 
my  brother  Phillimore,  and  regret  that  I  feel  obliged  to  come  to  a 
different  conclusion.  This  bye-law  has  been  made  and  framed  with  a 
view  of  subjecting  to  a  penalty  any  person  who  frequents  and  uses 
any  street  or  other  public  place,  either  on  behalf  of  himself  or  of  any 
other  person,  for  selling  or  distributing  any  paper  giving  information 
as  to  the  probable  result  of  races,  steeplechases  or  other  competitions. 
Whether  such  a  bye-law  as  this  be  ultra  or  intra  vires  turns  entirely 
upon  the  legal  question,  as  distinguished  from  any  question  as  to  the 
desirability  of  such  a  bye^law.  Here  in  the  case  before  us  the  con- 
viction under  the  bye-law  was  for  selling  printed  matter  wholly  or 
mainly  devoted  to  giving  information  as  to  the  probable  result  of  races, 
steeplechases  or  other  competitions.  But  then  that  is  information 
which  may  be  given  without  any  breach  whatever  of  the  law.  It  is 
information  of  a  perfectly  legal  kind,  and  to  many  persons  it  would 
be  perfectly  harmless.  I  am  slow,  indeed,  to  think  that  it  is  reasonable 
to  prohibit  the  sale  of  a  paper  giving  information  in  itself  not  illegal, 
and  in  most  cases  harmless,  merely  because  some  of  the  number  of 
persons  who  buy  the  paper  may  be  afforded  an  additional  opportunity 
of  betting.  But  the  sole  question  here  is  whether  the  bye-law  be 
reasonable,  and  not  whether  betting  be  desirable  or  otherwise.  In 
my  opinion,  this  county  council  cannot  forbid  the  sale  in  the  streets 
of  a  paper  such  as  this,  although  I  entirely  agree  with  what  has  fallen 
from  my  brother  Phillimore  as  to  the  principle  that  great  libert}' 
should  be  given  to  authorities  empowered  to  make  bye-laws  for  good 
rule  and  government.  It  is  said  that  we  ought  to  hold  this  bye-law 
to  be  a  good  bye-law  because  the  sale  of  the  paper  may  lead  to  betting 
on  races ;  but  the  statements  contained  in  the  paper  are  not  ipso  facto 
immoral,  and  in  my  view  it  is  unreasonable  to  say  that  its  sale  is  un- 
lawful and  punishable.     It  is  certainly  going  too  far  to  say  that  it  is 
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reasonable  to  prohibit  the  sale  of  this  paper  in  the  street  because  the        ^^Q^ 
bulk  of  its  information  relates  to  betting.     I  am,  therefore,  of  opinion  Scott  v.  Pillin«r. 
that  this  is  an  unreasonaBle  bye-law,  and  cannot  be  supported. 

Lord  Alverstone  C.J.  It  is  with  reluctance  that  I  come  to  the 
same  conclusion  with  my  brother  Kennedy  that  this  bye-law  cannot 
be  supported.  I  entirely  agree  with  the  principle  laid  down  that  bye- 
laws  made  by  public  authorities  for  good  rule  and  government  should 
never  be  interfered  with  if  it  be  possible  to  support  them  on  legal 
grounds.  But,  on  the  other  hand,  I  think  that  such  bye-laws  should 
be  free  from  two  objections,  that  is  to  say,  from  obscurity  and  from 
any  tendency  to  turn  an  innocent  act  or  proceeding  into  an  unlawful 
one.  They  must  be  clear  and  definite  as  to  the  mischief  they  are 
intended  to  prevent,  and  they  must  stop  short  of  turning  an  innocent 
act  into  an  unlawful  one.  The  real  objection  to  the  bye-law  as  it 
stands  is,  in  my  opinion,  that  it  includes  cases  of  selling  papers  which 
do  not  advance  street  betting.  If  this  were  the  only  bye-law  by  which 
street  betting  by  tipsters  could  be  stopped,  and  if  it  were  solely  con- 
fined to  the  suppression  of  street  betting,  I  agree  it  would  be  an 
entirely  proper  bye-law.  Had  it  in  this  sense  been  in  aid  of  the  pre- 
vention of  street  betting,  I  should  have  thought  it  reasonable.  But  the 
bye-law,  as  at  present  framed,  is  too  wide,  for  it  brings  within  its 
purview  the  sale,  and  innocent  sale,  of  papers  containing  information 
which  would  not  conduce  to  any  offence.  I  think  a  bye-law  might 
be  framed,  without  being  unduly  restrictive,  which  might  serve  the 
purpose  aimed  at ;  but  mainly  on  the  ground  of  the  uncertainty  as  to 
what  a  man  may  or  may  not  sell,  and  on  the  ground  that  it  extends 
to  the  sale  of  papers  outside  the  mischief  aimed  at,  I  am  of  opinion 
that  this  bye-law  cannot  be  supported. 

Appeal  allowed. 

Solicitors  for  the  appellant — Judge  and  Priestley,  for  Philip  Baker  & 
Co.,  Birmingham. 

Solicitor  for  the  respondent — H.  M.  Davis,  for  Hand  &  Co.,  Stafford. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 


Digitized  by 


Google 


1024  knight's    local   government    reports.  1904. 

Ibiol)  Court  of  3u0ttcc^ 


W04k_  KING'S   BENCH    DIVISION. 

May  6,  9.  NEW  RIVER  COMPANY  v.  WESTMINSTER  CITY  COUNCIL. 

Streets- Bpeaklncr  up  to  lay  plpeo— Water  malna— Reinstatement  of 
street— Metpopolls— Expenses— Charge  for  supervision— Metro- 
polis management  Act,  1855  (18  ^  19  Vlot.  o.  120X  s.  114. 

Where  a  metropolian  local  authority  employ  contractors  to 
reinstate  streets  broken  up  by  a  company  in  pursuance  of  statutory 
powers  they  may,  under  section  114  0/  the  Metropolis  Management 
Act,  1855,  recover  from  the  company  not  only  the  sum  actually 
paid  by  the  authority  to  their  contractors,  but  also  a  proper  cuiditional 
sum  in  respect  of  supervision  over  the  work  actually  exercised  by  the 
authority's  officers  ;  for  the  expenses  of  such  supervision  are  ivithin 
the  meaning  of  the  section  expenses  of  filling  in  the  ground  and  making 
good  the  pavement. 

Case  stated  by  J.  R.  W.  Bros,  Esq.,  one  of  the  magistrates  of  the 
police-courts  of  the  Metropolis,  as  follows  : — 

1.  The  appellants  were  summoned  before  me  to  answer  a  complaint 
by  the  respondents  that  the  appellants  did  neglect  or  refuse  to  pay  to 
the  respondents  the  sum  of  jQ^^  9s.  Sd.,  made  up  of  sums  amounting 
respectively  to  (a)  jQ^i  6s.  yd.  and  {b)  ;^8  3s.  id.,  alleged  to  be  due 
to  the  said  respondents  for  expenses  incurred  in  filh'ng  in,  making 
good,  and  maintaining  the  pavement  in  the  streets  within  the  city  of 
Westminster  where  the  same  had  been  broken  up  by  the  appellants, 
pursuant  to  powers  contained  in  the  Acts  of  Parliament  authorising  the 
said  company  to  execute  work  in  the  said  city,  during  the  month  of 
January,  1903,  payment  of  which  sum  had  been  duly  demanded  of  the 
appellants  by  the  respondents. 

2.  After  hearing  the  case  I  made  an  order  against  the  appellants  for 
the  recovery  (i)  of  the  sum  of  jQt^  its.  11  d.  in  respect  of  claim  (a)  of 
the  respondents,  and  (2)  of  a  sum  (to  be  thereafter  assessed  if  neces- 
sary) in  respect  of  claim  {b)  of  the  respondents.  The  appellants  being 
dissatisfied  with  my  judgment  as  being  erroneous  in  point  of  law  as 
to  {b)  have  applied  to  me  to  state  a  special  case  and  have  duly  entered 
into  recognizances.  I  accordingly  state  this  case  for  the  opinion  of  the 
King's  Bench  Division  of  the  High  Court  of  Justice. 

3.  By  57  Geo.  III.  c.  xxix.  (the  General  Paving  (Metropolis)  Act, 
181 7  [properly  the  Metropolitan  Paving  Act,  181 7,  generally  called 
Michael  Angelo  Taylor's  Act]),  s.  23,  it  is  {inter  a&a)  enacted  as 
follows : — 

That  when  and  as  often  as  any  pavement  of  any  streets  or  public  places  in  any 
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parochial  or  other  district  within  the  jurisdiction  of  this  Act  shall  be  broken  or  taken  up  1904w 

by  any  water  or  gas  light  company,  or  by  any  commissioners  of  sewers,  or  by  any  «      «. 
person  or  persons  acting  by  or  under  their  respective  orders  or  authorities,  or  by  Qompany  v. 
any  other  person  or  persons  by  the  directions  of  this  Act,  or  by  and  with  or  without  Wenminster 
the  consent  of  the  commissioners  or  trustees  or  other  persons  having  the  control  of  Oity  Oonndl. 
the   pavements  in  any  parochial  or   other   district   wherein    any  street  or  public 
place  shall  be  situate  the  pavements  whereof  or  any  part  whereof  shall  be  broken  or 
taken  up,  then  all  such  part  or  parts  of  the  pavements  of  any  such  street  or  public 
place  which  from  time  to  time  and  at  all  times  shall  be  so  broken  or  taken  up  as 
aforesaid,  and  the  pavement  contiguous  thereto,  as  far  as  may  be  rendered  necessary 
in  the  judgment  of  a  surveyor  of  pavements  to  such  commissioners  or  trustees,  or 
other  persons  having  the  control  of  the  pavements  in  such  parochial  or  other  district, 
and  after  the  ground  opened  shall  be  refilled  and  rammed  down  pursuant  to  the 
directions  of  this  Act,  shall  be  with  all  convenient  speed  completely  and  substantially 
repaved,  with  all  necessary  stones,  ballast,  gravel,  and  other  materials,  and  shall  be 
kept  in  complete  repair,  by  the  pavior  or  mason  then  contracting  with  or  employed 
by  such  commissioners  or  trustees  or  other  persons,  or  by  such  person  or  persons  as 
they  may  from  time  to  time  appoint  for  that  purpose,   under  the  inspection  and 
direction  and  to  the  satisfaction  of  the  said  surveyor  of  pavements  to  the  sai3"c6mm*is- 
sioners  or  trustees  or  other  persons  for  the  periods  following  ;  (that  is  to  say),  all  such 
part  or  parts  of  the  pavements  of  any  such  street  or  public  place,  which  from  time  to 
time  and  at  all  times  shall  be  so  broken  or  taken  up  as  aforesaid,  and  the  pavement 
contiguous  thereto  as  aforesaid,  which  shall  lie  so  broken  or  taken  up  for  the  purp>ose 
of  making  and  laying  down  any  main  or  mains  of  pipes,  or  of  substituting  iron  for 
wooden  pipes,  or  of  making  any  sewer,  vault,  or  drain,  for  twelve  calendar  months  next 
ensuing  the  breaking  and  taking  up  of  the  same  pavements  ;  and  all  such  part  or  parts 
of  the  pavements  of  any  such  street  or  public  place,  which  from  time  to  time  and  at 
all  times  shall  be  so  broken  or  taken  up  as  aforesaid,  and  the  pavement  contiguous 
thereto  as  aforesaid,  which  shall  be  so  broken  or  taken  up  for  the  purpose  of  altering 
the  position   of  or  of  repairing  any  pipes,  stop-cocks,  or  plugs,   or  of  repairing, 
cleansing,  or  altering  any  sewer,  vault,  or  drain,  for  three  calendar  months  next 
ensuing  the  breaking  and  taking  up  the  same  pavements  ;  and  that  the  costs,  charges, 
and  expenses  of  taking  out  any  ground,  and  filling  in  hard  rubbish  or  other  good 
materials,  and  of  repairing  and  keeping  in  necessary  repair  for  the  periods  aforesaid 
all  or  any  such  pavement  in  manner  aforesaid,  and  all  the  expenses  of  cartage,  and  all 
other  charges  and  expenses,  attending  the  same,  as  well  as  all  costs  and,  charges, 
which  may  be  incurred  pursuant  to  the  directions  of  this  Act  by  any  surveyor  of  pave- 
ments in  and  about  executing  and  performing  any  works  or  matters  neglected  to  be 
executed  and  performed  by  any  company  or  commissioners  of  sewers,  as  hereinbefore 
directed,  shall  be  ascertained  and  fixed  from  time  to  time  by  the  surveyor  of  pavements 
to  such  commissioners  or  trustees  or  other  persons  within  whose  parochial  or  other 
district  such  works  or  other  matters  shall  have  been  performed  and  executed,  or  such 
pavements  shall  have  been  broken  up  and  repaved  .  .  . 

4.  By  section  28  of  the  statute  10  Vict.  c.  17  (the  Waterworks 
Qauses  Act,  1847),  which  Act,  with  the  exception  of  certain  sections 
not  alTecling  this  case,  is  incorporated  in  the  New  River  Company's 
Act,  1852  (15  &  16  Vict.  c.  clx.),  power  is  given  to  the  undertakers 
(namely,  the  appellants)  to  break  up  streets,  &c.,  under  the  super- 
intendence of  the  persons  having  the  control  or  management  thereof 
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190*'        (namely,  the  respondents),  or  of  their  officer.     By  section  31  of  the  said 

New  River  Act  it  is  provided  that  streets  are  not  to  be  broken  up  except  under  the 
Company  v,  superintendence  of  such  persons  as  aforesaid,  but  if  they  fail  to  super- 
City  OouDdL  intend  the  undertakers  may  perform  the  work  without  them.  And  by 
section  32  of  the  said  Act  it  is  provided  that  the  streets,  &c.,  broken  up 
by  the  undertakers  are  to  be  reinstated  by  them  without  delay.  By 
section  34  of  the  said  Act  it  is  provided  that  in  case  of  delay  by  the 
undertakers,  other  parties  (namely,  the  respondents)  "  may  cause  the 
work  so  delayed  or  omitted  to  be  executed,  and  the  expense  of  executing 
the  same  shall  be  repaid  to  such  persons  by  the  undertakers." 

5.  By  18  &  19  Vict.  c.  120  (the  Metropolis  Management  Act,  1855), 
s.  114,  it  is  enacted  as  follows  : — 

Provided  also,  that  whenever  the  permanent  surface  or  soil  of  any  street  is  broken 
up  or  opened,  it  shall  be  lawful  for  the  vestry  or  district  board  of  the  parish  or  district 
in  which  the  same  is  situate,  in  case  they  think  it  expedient  so  to  do,  to  fill  in  the 
ground  and  to  make  good  the  pavement  or  sur&ce  or  soil  so  broken  up  or  opened, 
and  to  carry  away  the  rubbish  occasioned  thereby,  instead  of  permitting  such  work  to 
be  done  by  the  company  or  person  by  whom  such  surface  or  soil  is  broken  up  or 
opened  ;  and  the  expenses  of  filling  in  such  ground  and  of  making  good  the  pavement 
or  soil  so  broken  up  or  opened  shall  be  repaid,  on  demand,  to  the  vestry  or  board  by 
such  company  or  person. 

6.  By  section  225  of  the  last-mentioned  Act  it  is  enacted  as 
follows : — 

In  every  case  where  the  amount  of  any  damage,  costs,  or  expenses  is  by  this  Aa 
directed  to  be  ascertained  or  recovered  in  a  summary  manner,  or  the  amount  of  any 
damage,  costs,  or  expenses  is  by  this  Act  directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not  provided  for,  sndi 
amount  shall,  in  case  of  dispute,  be  ascertained  and  determined  by  and  shall  be 
recovered  before  two  justices  .  .  . 

By  virtue  of  the  Metropolitan  Police  Courts  Act,  1839,  s.  14,  and 
the  Summary  Jurisdiction  Act,  1848,  s.  33,  the  said  proceedings  may 
be  taken  in  the  Metropolis  before  a  single  metropolitan  police 
magistrate. 

7.  By  25  &  26  Vict.  c.  102  (the  Metropolis  Management  Amend- 
ment Act,  1862),  s.  82,  it  is  enacted  as  follows  : — 

In  every  case  in  which  any  company  or  person  shall  be  liable  under  the  firsdy 
recited  Act  [the  Metropolis  Management  Act,  185 5]  to  reinstate  \he  pavement, 
surface,  or  soil  of  any  street  under  the  control  of  any  vestry  or  district  board  which 
may  have  been  broken  up  or  opened,  or  to  repay  to  such  vestry  or  boa^d  the  expenses 
of  reinstating  the  pavement,  sur&ce,  or  soil  of  any  street,  every  such  company  or 
jjerson  shall  be  liable  to  reinstate  the  pavement,  surface,  or  soil,  or  to  pay  the 
expenses  of  reinstating  the  pavement,  surface,  or  soil  of  such  parts  of  the  street  as 
shall  have  been  so  broken  up  or  opened,  as  well  as  of  the  part  or  parts  contiguous 
thereto  which  may  be  affected  by  the  works  of  such  company  or  person,  to  the 
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reasonable  satisfaction  of  the  surveyor  for  the  time  being  of  the  vestry  or  district         1904. 
having  control  over  the  pavements  in  such  parish  or  district.  New  ftivBr 

8.  At  the  hearing  of  the  complaint  the  following  facts  were  admitted  WesWnster 
or  proved  in  evidence  : —  0^*7  OouiMril. 

(i)  That  in  the  month  of  November,  1901,  the  respondents  issued 
to  the  appellants  and  the  other  companies  and  corporations  having 
statutory  powers  to  open  up  roads  a  "  scale  of  charges  for  reinstating 
trenches  "  to  be  made  by  the  respondents  after  the  31st  of  March,  1902, 
in  respect  of  road  repairs. 

The  document  annexed  hereto  and  marked  J  B  i  is  a  true  copy  of 
the  said  scale  of  charges. 

[The  following  extract  from  this  document  shows  its  nature  : — 

"  Character  of  Paving.  Charged  at. 

"  New  kerb  supplied  and  laid    ...  ...     8s.  6d.  per  lin.  yard. 

4h  *  *  «  *  « 

"  I  in.  asphalte  footway  on  concrete  ...     9s.  od.  per  square  yard. 

*  ♦  ♦  ♦  ♦  *  »i 

(2)  That  in  the  month  of  October,  1902,  the  respondents  issued  in 
like  manner  another  "  scale  of  charges  for  reinstating  trenches  "  to  be 
made  by  the  respondents  after  January  i,  1903. 

The  document  annexed  hereto  and  marked  J  B  2  is  a  true  copy  of 
the  said  last-mentioned  scale. 

[The  document  J  B  2  wiis  similar  to  J  B  i,  with  some  variations  in 
the  figures  and  in  the  kinds  of  paving  described,  except  that  at  the  end 
of  the  scale  there  was  the  following  statement : — 

"The  above  prices  will  be  advanced  10  per  cent,  on  and  after 
the  ist  January,  1903,  and  in  addition  the  annual  cost  of  maintain- 
ing the  roadways  and  footways  round  surface-boxes  where  the 
pavement  is  *  dished '  or  worn  away  by  the  action  of  traffic  conse- 
quent upon  the  fixing  of  the  surface-box  will  be  charged  annually, 
as  the  city  council  cannot  accept  the  responsibility  for  an  increased 
cost  of  maintenance."] 

(3)  That  the  charges  made  by  the  respondents  in  the  first-mentioned 
scale  were  in  excess  of  the  actual  amounts  paid  by  them  to  the  said 
contractors  [Sic.  The  reference  is  really  to  contractors  mentioned 
later  in  the  case],  and  were  so  made  by  the  respondents  to  cover 
so^alled  incidental  expenses  (a)  alleged  to  occur  during  the  execution 
of  the  works,  and  (d)  which  they  alleged  they  were,  or  might  be,  put  to 
by  reason  of  the  subsidence  or  failure  of  the  works  during  the  period  of 
the  appellants'  liability  to  maintain  the  same  under  section  32  of  the 
Waterworks  Clauses  Act,  1847. 
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(4)  That  the  respondents  made  the  subsequent  additional  increase  of 
10  per  cent,  to  cover  their  estimate  of  the  expenses  to  which  they  were 
put  for  superintending  the  works  during  the  execution  thereof.  The 
second  scale  of  charges  did  not  state  the  ground  on  which  the  addi- 
tional 10  per  cent,  was  claimed,  nor  wefre  the  app)ellants  informed  of  the 
prices  in  fact  paid  by  the  respondents  to  the  said  cnotractors  until  the 
statement  and  evidence  in  relation  thereto  were  made  and  given  in 
Court. 

(5)  That  the  respondents  did  in  fact  exercise  some  superintendence 
and  supervision  over  the  said  works. 

(6)  That  the  works  in  question  were  executed  for  the  respondents 
by  certain  road  contractors  under  contracts  based  upon  a  fixed  scale  of 
charges.  Such  charges,  so  far  as  they  affect  this  case,  are  set  forth  in 
the  document  annexed  hereto,  and  marked  J  B  3. 

[This  document  showed  that  the  actual  amount  paid  to  the  con- 
tractors in  respect  of  the  work  in  relation  to  which  the  present  claim 
arose  was  £tz  ^  's.  iid.,  the  amount  for  which  the  learned  magistrate 
gave  judgment  under  head  {a)  of  the  respondents'  claim.] 

9.  It  was  contended  before  me  on  behalf  of  the  appellants — 

(a)  That  it  was  just  (within  the  meaning  of  section  226  of  the 
Metropolis  Management  Act,  1855),  that  the  respondents  should  be 
repaid  only  the  amounts  actually  paid  by  them  to  the  said  contractors 
in  respect  of  the  said  expenses  of  filling  in  the  ground  and  making  good 
the  pavement  or  soil,  and  that  no  amount  ought  to  be  paid  for 
incidental  expenses  by  way  of  insurance  against  future  possible  repairs 
or  otherwise,  but  that  any  future  repairs  must  be  dealt  with  as  and 
when  they  became  necessary ;  and 

{b)  That  on  the  true  construction  of  section  114  of  the  Metro- 
polis Management  Act,  1855,  the  respondents  were  not  entitled 
to  make  any  charge  for  supervision  or  superintendence,  although 
such  supervision  or  superintendence  was  in  fact  given,  and  that 
the  same  formed  part  of  the  general  administrative  duties  of  the 
respondents. 

10.  On  behalf  of  the  respondents  it  was  contended  that  by  virtue  of 
section  23  of  the  General  Paving  Metropolis  Act,  18 17,  the  Waterworks 
Clauses  Act,  1847,  ss.  31,  32,  and  34,  the  Metropolis  Management 
Act,  1855,  s.  114,  and  the  Metropolis  Management  Amendment  Act, 
1862,  s.  82,  the  corporation  were  entitled  to  be  fully  indemnified  in 
respect  of  all  the  work  which  they  had  to  do  in  respect  of  filling  in 
trenches  and  restoring  the  streets  to  a  state  fit  for  traffic,  and  that  the 
employment  of  officers  to  superintend  and  supervise  such  work  was  an 
ordinary  and  necessary  expense  incurred  by  the  corporation  in  canying 
out  the  work  of  reinstatement. 
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1 1.  I  was  of  opinion —  ^00^ 

(a)  That  it  was  just  that  the  respondents  should  be  repaid  only  the  New  River 
amounts  actually  paid  by  them  to  the  contractors,  and  accordingly  so  Company  v, 
ordered,  and  no  appeal  was  brought  from  that  part  of  my  decision ;  and  (jity  Oonncil. 

(d)  That  in  law  the  respondents  were  entitled  to  recover  a  sum  for 
expenses  incurred  in  respect  of  the  supervision  or  superintendence  of 
the  works,  but  I  reserved  the  question  of  the  amount  to  which  the 
respondents  were  entitled  in  respect  of  such  supervision  and  superin- 
tendence, and  whether  the  same  should  be  calculated  on  a  percentage 
or  other  basis,  pending  the  opinion  of  this  honourable  Court  as  to 
whether  the  respondents  were  legally  entitled  to  make  any  claim  in 
respect  thereof,  the  question  at  issue  being  one  that  affected  the  whole 
of  the  Metropolis  and  the  corporations  and  bodies  having  statutory 
powers  to  break  up  the  streets  therein. 

A  true  copy  of  the  shorthand   writer's  notes   of  my  judgment   is 
armexed  hereto  and  marked  J  B  4,  and  forms  part  of  this  case. 
[The  document  J  B  4  was  as  follows  : — 

"  The  Magistrate :  I  do  not  propose  to  deal  with  the  Water- 
works Clauses  Act  further,  except  in  so  far  as  it  extends  the  period 
to  twelve  months.  In  my  view  the  principal  Act  is  the  Metropolis 
Local  Management  Act,  s.  114.  There  is  there  power  for  the 
vestry  to  break  up  the  roads  and  to  reinstate  the  pavements.  The 
practice  here,  between  the  parties,  is  for  the  water  companies  to 
break  up  the  ground  and  fill  in  the  soil,  but  for  the  city,  the 
representatives  of  the  vestry  under  the  old  Act,  to  reinstate  the 
pavement.  They  can  either  reinstate  the  pavement  personally — do 
it  themselves — or  do  it  by  contract,  or  they  can  do  it  part  by 
contract  and  part  by  themselves.  Here  what  they  charge  for  is 
the  contract  price  plus  a  sum  which  they  say  represents  the  average 
reasonable  sum  for  keeping  it  in  repair.  I  think  that  the  sum  that 
they  have  made  a  contract  to  pay  is  a  fair  charge,  whether  they 
pay  more  or  less  than  other  boroughs.  I  do  not  stop  to  consider 
that  now.  I  will  take  it  that  they  are  reasonable  sums.  But  they 
are  only  entitled  to  charge  for  the  expense  they  have  actually 
incurred.  They  cannot  charge  on  a  question  of  average  what  might 
be  a  reasonable  and  probable  sum.  They  must  charge  the 
sums  they  have  actually  spent.  They  might  also  by  arrangement 
between  the  parties  charge  the  contract  sum  plus  20  per  cent,  or 
25  per  cent.,  if  they  like  to  agree,  but  it  is  for  them  to  prove  there 
is  such  an  agreement,  which,  up  to  the  present,  I  have  had  no 
proof  of.  An  agreement  between  corporations  is  a  very  formal 
matter,  and  must  be  proved  in  solemn  form.  I  have  had  no 
evidence  that  there  is  such  an  agreement. 

z  z  z 
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^^^^  Then  the  question  of  the  10  per  cent,  is  now  the  only  point  I 

New  River  have  to  consider.     The  question  is  really  as  to  whether  that  is 

Company  v.  p^^t  of  the  expenses  in  making  good  the  pavement.    If  two  persons 

Oity  Oonnoi].  were  to  arrange  that  one  was  to  dig  a  trench  and  another  was  to 

repair  the  pavement — private  individuals— it  would  be  important 

that  they  should  have  somebody,  such  as  a  surveyor,  to  see  that 

the  work  was  properly  done.     It  is  to  the  benefit  of  both  parties 

that  the  work  should  be  properly  done.     The  charge  of  10  per 

cent,  for  supervision,  I  take  it,  includes  also  surveyor's  expenses, 

which,  as  between  individuals,  would  be  charged  like  a  surveyoi^s 

,    or  architect's  expenses.     Whether  i  o  per  cent,  is  a  reasonable  sum 

'    I  have  not  yet  decided,  but  I  think  they  are  entitled  to  chaige  a 

\    sum  for  supervision.    If  10  per  cent,  is  agreed  on  as  a  reasonable 

sum  I  think  they  may  properly  charge  that.     I  propose  to  leave 

open  really  the  question  of  quantum  with  regard  to  the  balance. 

I  think  I  have   expressed  my  view  of  the  law.      The  matter  is 

important  to  both  parties,  and  most  likely  the  parties  would  like  to 

have  a  case  stated  in  order  that  they  might  have  a  decision  of  the 

Court  on  that  point. 

Mr.  Courthope  Munroe :  May  I  say  that  I  appreciate  your 
decision,  sir.  You  hold  that  the  council  can  recover  the  prime 
cost,  but  no  incidentals  ? 

The  Magistrate :  No  incidentals  unless  they  are  proved. 
Mr.  Courthope  Munroe:  It  becomes  prime  cost  then.     The 
contract  payments,  but  no  incidentals,  but  you  say  they  can  recover 
something  which  has  yet  to  be  determined  for  superintendence  ? 
The  Magistrate  :  Yes. 

Mr.  Courthope  Munroe :  By  way  of  percentage,  or  some  other 
course  ? 

The  Magistrate :  A  percentage  is  the  most  convenient  way  of 

dealing  with  that,  I  should  think."] 

12.  The  question  for  the  honourable  Court  is  as  to  whether  my 

determination  as  to  the  respondents'  claim  to  recover  a  sum  for  expenses 

in  respect  of  supervision  or  superintendence  was  correct  in  point  of 

law. 

/e//  {Courthope  Munroe  with  him)  for  the  appellants.  It  is  submitted 
that  the  local  authority  have  no  power,  under  section  114  of  the 
Metropolis  Management  Act,  1855,  to  make  an  extra  charge  for 
supervision  where  they  reinstate  a  street  that  has  been  broken  up  by  a 
water  company.  The  section  states  in  terms  what  they  may  charge, 
and  does  not  refer  to  expenses  of  supervision.  Express  authority  is 
required  to  support  a  charge  of  this  kind :  SU  Luk^s   Vestry  v.  North 
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Metropolitan  Tranmays  (1876),  i  Q.  B.   D.  760  ;   Walthamstow  Local        ^^Q** 
Board  v.  Staines,  1891,  2  Ch.  606  ;  60  L.  J.  Ch.  738.    If  it  is  intended  New  River 
to  empower  a  local  authority  to   charge   incidental  expenses  of  this  SS°*|^gL 
character  against  any  person  or  body,  the  Legislature    can   find  apt  oity  Oonncil. 
words  for  the  purpose:  see  the  Private  Street  Works  Act,  1892  (55  & 
56  Vict.  c.  57),  s.  9  (2).     The  history  of  the  legislation  supports  the 
appellants*  contention.     Before  the  Act  of  1855  the  reinstatement  of 
streets  broken  up  by  water  companies  was,  it  is  submitted,  regulated  in 
London,  as  it  still  is  elsewhere,  by  the  Waterworks  Clauses  Act,  1847. 
Under  section  32  of  that  Act,  the  work  is  to  be  done  by  the  water 
company  under  the  supervision  of  the  local  authority,  but  the  local 
authority  cannot  charge  for  such  supervision.     Section  114  of  the  Act 
of  1855  should  not  be  construed  as  transferring   the  burden   of  the 
expense  of  that  supervision  to  the  water  company  in  the  absence  of 
clear  provisions  in  that  behalf.     There  is  nothing  to  prevent  the  local 
authority  from  allowing  the  water  company  to  do  the  work  themselves, 
even  in  London,  and  in  that  case  the  local  authority  cannot  charge  for 
supervision.     The  respondents  may  endeavour  to  rely  on  the  Metro- 
politan Paving  Act,  181 7  ;  but  the  magistrate's  decision  is  on  the  Act  of 

1855- 

Morton  Smith  for  the  respondents.  The  history  of  the  legislation  is 
in  the  respondents'  favour.  The  reinstatement  of  streets  broken  up  by 
water  companies  in  London  was  never  governed  by  the  Waterworks 
Clauses  Act,  1847.  Up  to  the  passing  of  the  Act  of  1855  it  was 
governed  by  the  Metropolitan  Paving  Act,  181 7,  under  which  the  local 
authority  had  to  get  the  work  done  by  contractors  and  were  entitled  to 
recover  all  the  expense  to  which  they  were  put.  All  that  the  respondents 
claim  comes  fairly  within  the  words  of  section  114  of  the  Act  of  1855. 
[He  was  stopped.] 

Lord  Alverstone  C.J.  This  case  depends  almost  entirely  upon  a 
question  of  fact,  but  still  it  involves  the  construction  of  section  114  of 
the  Metropolis  Management  Act,  1855.  Under  the  Metropolitan 
Paving  Act,  181 7,  commonly  called  Michael  Angelo  Taylor's  Act,  the 
local  authority  were  entitled,  when  they  caused  a  street  broken  up 
under  statutory  powers  to  be  reinstated,  to  recover  "  all  .  .  .  charges 
and  expenses  attending  the  same."  That  would  cover  the  expenses  of 
their  men's  time  and  of  proper  superintendence.  The  Waterworks 
Clauses  Act,  1847,  does  not  for  this  purpose  apply  to  the  Metropolis. 
At  the  time  the  Waterworks  Clauses  Act,  1847,  was  jmssed,  Michael 
Angelo  Taylor's  Act  of  181 7  was  in  force  in  the  Metropolis,  and  the 
Act  of  1847  did  not  exempt  water  companies  from  the  earlier  Act. 
Then  came  the  Metropolis  Management  Act,  1855,  and  Mr.  J  elf  has 
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^^^^       argued  very  strenuously  and  fairly  upon  the  language  of  section  114, 
that  the  words  "  the  expenses  of  filling  in  such  ground  and  of  making 
good  the  pavement  or  soil  so  broken  up  or  opened  "  mean  the  expenses 
of  the  work  actually  done,  and   do  not  mean  the  expenses  of  the 
superintendence  of  the  work.    It  seems  to  me  that  it  is  really  a  question 
of  fact,  and  if  the  magistrate  is  of  opinion,  as  he  is  in  this  case,  that 
the  extra  charge  is  really  part  of  the  expenses  of  doing  the  work,  the 
local  authority  are  entitled  to  recover  that  charge.     The  magistrate  has 
put  it  in  this  way  :  **  The  question  is  really  as  to  whether  that " — (/.^., 
the  10  per  cent— of  course,  he  has  not  given  them   10  per  cent,  for 
the  amount  is  to  be  ascertained)  — "  is  part  of  the  expenses  in  making 
good  the  pavement.      If  two  persons — private  individuals — were  to 
arrange  that  one  was  to  dig  a  trench  and  another  was  to  repair  the 
pavement,  it  would  be  important  that  they  should  have  some  one,  such 
as  a  surveyor,  to  see  that  the  work  was  properly  done.     It  is  to  the 
benefit  of  both  parties  that  the  work  should  be  properly  done.     The 
charge  of  10  per  cent,  for  supervision,  I  take  it,  included  also  the 
surveyor's  expenses,  which,  as  between  individuals  would  be  charged 
like  a  surveyor's  or  architect's  expenses.     Whether   10  per  cent  is  a 
reasonable  sum  I  have  not  yet  decided,  but  I  think  the  respondents 
are  entitled  to  charge  a  sum  for  supervision."    It  seems  to  me  that 
dealing  with  the  matter  in  a  practical  way,  and  assuming  the  local 
authority  were,  as  I  think  they  were,  entitled  to   this  charge  under 
Michael  Angelo  Taylor's  Act,  what  the  Act  of  1855  has  said  is,  that  the 
expenses  of  filling  in  the  ground  and  making  it  good  shall  be  allowed. 
I  agree  with  the  view  taken  by  the  learned  magistrate  that  that  includes 
a  fair  and  reasonable  charge  for  seeing  that  the  work  is  properly  done, 
either  by  the  contractor  by  whom  it  is  done  or  by  their  own  men,  if 
they  choose  to  employ  their  own  men.     Such  a  charge  comes  within 
the  words  "  expenses  of  filling  in  such  ground  and  making  good "  the 
pavement,  &c.      I  think   the  learned  magistrate  was  right,  and  this 
appeal  must  be  dismissed. 

Wills  J.  I  am  of  the  same  opinion.  I  suppose  the  reason  why  the 
council  of  the  city  of  Westminster  employ  contractors  to  do  this  work 
is  that  they  think  it  will  be  more  cheaply  and  better  done  by  persons 
whose  regular  business  it  is,  than  by  their  own  workmen.  Then,  if  that 
be  so,  I  should  have  thought  that  it  followed  almost  as  a  matter  of 
course  that  according  to  the  general  principles  of  human  nature  and  of 
experience  in  matters  of  this  kind,  no  one  in  his  senses,  if  he  were 
having  the  work  done  for  himself,  would  think  of  giving  a  contractor  a 
freehand,  and  of  allowing  him  to  do  the  work  without  any  counteracting 
influence  or  supervision  to  see  that  it  was  properly  done.  If  a  man 
builds  a  house  and  employs  a  contracter  to  do  it  he  is  sure  to  employ 
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a  clerk  of  the  works  also  to  act  as  a  kind  of  watch  dog  over  the        ^904h 
contractor ;  and  when  he  comes  to  ask  himself  how  much  his  house  New  River 
has  cost  him,  and  what  has  been  the  expense  of  building  the  house,  he  SS^j^.^ 
certainly  would  throw  in  the  wages  of   the    person  employed,   and  (jity  OoanciL 
reasonably  employed,  to  check  the  contractor  and  see  that  his  work 
was  properly  done. 

On  these  grounds  it  seems  to  me  it  is  a  reasonable  thing  to  say  that 
the  expense  of  such  necessary  and  reasonable  superintendence  is  part 
of  the  cost  or  expense  of  fiUing  in  the  ground  and  making  good  the 
pavement,  and  so  on. 

Kennedy  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  we 
must  look  at  it  as  a  reasonable  question,  as  to  whether  this  should  be 
included  under  the  head  of  expenses.  Now  expenses  cannot  really 
mean  the  expenses  of  merely  filling  in  the  ground,  and  of  making  good 
the  pavement  or  soil  as  manual  acts.  It  includes,  surely,  a  degree  of 
supervision,  and  skilled  supervision,  which,  looking  at  the  nature  of  the 
work,  the  work  requires ;  and  if  it  has  been  honestly  expended,  the 
payment  so  made,  and  which  is  now  sought  to  be  charged  by  way  of 
supervision  seems  to  me  to  be  a  thing  which  is  reasonable,  and  the 
magistrate  has  expressed  it  to  be  so,  looking  at  the  particular  work. 

Appeal  dismissed.     Leave  to  appeal. 

Solicitors  for  the  appellants — Thompson  and  Debenham. 

Solicitors  for  the  respondents — Allen  and  Son. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibiab  Court  of  Justice* 
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'^^^  '^  CROW  u.  DAVIS. 

Bulldlnga— Metpopollg— DwelUng-houBe  *'  to  be  Inhabited  op  adapted 
to  be  Inhabited  by  pepsons  of  the  inropklnflr  olaas  **  —  London 
BuUdlnflT  Aet,  1894  (67  &  68  Viet.  o.  oezULX  ■•  18  (5). 

The  proviso  to  subsection  (5)  of  section  1 3  of  the  London  Building  Act^ 
1894,  under  which  in  certain  cases  "a  dwelling-house  to  be  inhabited 
or  adapted  to  be  inhabited  by  persons  of  the  working  class  "  must  be 
built  at  a  greater  distance  from  the  centre  of  a  street  than  would  be 
necessary  in  the  case  of  other  buildings^  refers  to  two  distinct  cases, 
first,  that  of  a  house  adapted  to  be  inhabited  by  persons  of  the  working 
class  ;  and  secondly y  that  of  a  house  "  to  be  inhabited'^  by  persons  if 
that  class. 

The  expression  ^^  adapted  to  be  inhabited'*  refers  to  adaptation  in 
point  of  construction.  The  expression  "  to  be  inhabited "  means 
intended  to  be  inhabited. 

A  house  so  constructed  and  situate  as  to  render  it  practically 
certain^  at  the  time  when  it  is  built,  that  it  ivill  be  inhabited  by 
persons  of  the  working  class,  is  a  house  ^^  to  be  inhabited'*  by  such 
persons  within  the  meaning  of  the  section. 

Case  stated  by  a  metropolitan  police  magistrate  upon  an  appeal  to 
him  under  section  150  of  the  London  Building  Act,  1894. 

The  case  originally  came  before  the  Divisional  Court  on  May  19, 
1903,  when  it  was  remitted  to  the  magistrate  for  further  findings  upon 
certain  questions. 

It  will  be  convenient  to  set  out  the  case  as  originally  stated,  and 
refer  to  the  alterations  made  by  the  learned  magistrate,  when  the  case 
was  remitted  to  him,  which  related  to  paragraphs  14  and  15  only,  later. 

The  case,  as  originally  stated,  was  as  follows : — 

1.  At  the  hearing  of  the  appeal  before  me  the  facts  stated  in  the 
following  paragraphs  were  either  proved  or  admitted  by  both  parties. 

2.  The  appellant  is  the  district  surveyor,  under  the  London  Building 
Act,  1894,  for  Whitechapel  and  Spitalfields.  The  respondent  is  a 
builder  and  owner  of  house  property.  On  February  10,  1902,  the 
respondent  served  on  the  appellant,  pursuant  to  section  145  of  the 
Act,  two  building  notices.  By  the  first  the  respondent  gave  notice  of 
his  intention  to  erect  in  Spelman  Street,  in  the  parish  of  St.  Man, 
Whitechapel,  three  domestic  buildings  to  be  used  as  private  houses, 
with  shops  on  ground  floors,  and  containing  a  basement  and  four  storeys 
above.     The  second  of  such  notices  was  a  similar  notice  in  re^)ect 


Digitized  by 


Google 


KJB.  king's    bench    DIVISION.  IO35 

of  two  domestic  buildings,  to  be  used  as  private  houses  (but  without        i^O^ 
shops),  in  Chicksand  Street,  in  the  same  parish.  Crow  v.  Davis. 

3.  On  February  25,  1902,  the  appellant  served  upon  the  respondent 
five  notices  of  objection,  pursuant  to  section  150  of  the  Act,  one  in 
respect  of  each  of  such  houses.  The  grounds  of  objection  were  in 
each  case  that  the  proposed  building,  being  a  dwelling-house  to  be 
inhabited  or  adapted  to  be  inhabited  by  persons  of  the  working  class, 
was  proposed  to  be  erected  or  re-erected  without  the  ccHisent  of  the 
London  County  Council  within  a  distance  of  20  feet  from  the  centre 
of  the  roadways  to  a  height  exceeding  the  distance  of  the  front  or 
nearest  external  walls  of  such  building  from  the  opposite  side  of  the 
street,  contrary  to  the  provisicMis  of  section  13  (5)  of  the  Act,  as 
amended  by  section  4  of  the  London  Building  Act  (Amendment)  Act, 
1898,  and  without  providing  an  open  space  at  the  rear  of  the  building, 
in  accordance  with  the  requirements  of  section  41  of  the  Act  of  1894. 

The  respondent  appealed  against  such  notices  of  objection. 

4.  Copies  of  the  notices  are  annexed. 

5.  The  five  houses,  the  subject  of  the  building  notices  and  objec- 
tions, were  to  be  erected  upon  a  site  bounded  on  the  north  by  Chick- 
sand  Street,  on  the  west  by  Spelman  Street,  on  the  south  by  Little 
John  Street,  and  on  the  east  by  Little  Halifax  Street.  The  widths  of 
these  streets  were  as  follows: — Chicksand  Street  about  35  feet; 
Spelman  Street  about  29  feet  6  inches;  Little  John  Street  nearly 
10  feet;  and  Little  Halifax  Street  11  feet.  The  height  of  the  houses 
was  to  be  nearly  40  feet,  and  therefore  in  the  case  of  Little  John  Street 
and  Little  Halifax  Street  considerably  exceeded  the  distance  of  the 
front  wall  of  the  house  from  the  opposite  side  of  the  street.  I  did 
not  determine  whether  the  height  was  or  was  not  excessive  in  the  case 
of  Chicksand  Street  and  Spelman  Street.  All  the  houses  were  less 
than  the  prescribed  distance  from  the  centres  of  the  roadways. 

6.  On  February  13,  1902,  the  respondent  produced  to  the  appellant 
plans  of  the  basement,  ground,  and  first  floors  of  the  houses.  Subse- 
quently, on  February  24,  1902,  the  respcMident  produced  to  the  appel- 
lant certain  further  plans  showing  in  pencil  the  upper  parts  of  the 
houses. 

7.  Some  time  in  the  year  1900  the  respondent  acquired  the  three 
blocks  of  old  houses  lying  between  Chicksand  Street  on  the  north, 
Spelman  Street  on  the  west.  Finch  Street  on  the  south,  and  Casson 
Street  on  the  east.  These  old  houses  were  small  ones,  consisting  of 
a  basement  and  two  floors  above,  and,  like  most  other  houses  in  the 
immediate  neighbourhood,  were  inhabited  chiefly  by  persons  of  the 
working  class.  The  respondent  then  proceeded  to  clear  the  site  pre- 
paratory to  rebuilding. 
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^^^^  8.  The  site  to  which  the  present  appeal  relates  was  the  smallest  of 

<lrow  V,  Davis,  the  three  sites  above  referred  to.  Before  dealing  with  this  site  the 
respondent  prepared  plans  of  the  fourteen  old  houses  by  which  it  was 
occupied,  and  duly  procured  those  plans  to  be  certified  by  the  appel- 
lant as  district  surveyor  under  section  13  (5)  of  the  Act 

9.  The  respondent  did  not  disclose  or  intimate  to  the  aj^llant  any 
change  in  the  plans  above  referred  to  as  having  been  produced  to  the 
appellant  on  February  13  and  February  24  (hereinafter  referred  to 
as  the  first  set  of  plans),  but  upon  the  hearing  before  me  the  respon- 
dent produced  revised  plans,  embodying  certain  alterations,  and  stated 
that  it  was  his  intention  to  erect  the  houses  according  to  such  revised 
plans.  The  alterations  were,  in  substance,  that  all  five  houses  were 
to  be  built  with  shops  instead  of  only  three  of  them,  and  that  the 
basements  were  altered  so  as  to  provide  the  air  space  required  by 
section  41  (2)  of  the  Act:  for  example,  in  the  case  of  house  No.  5  the 
two  habitable  rooms  shown  in  the  basement  were  thrown  into  one,  and 
one  of  the  two  fire-places  done  away  Avith,  and  in  this  way  the  requisite 
air  space  was  provided.  I  find,  if  necessarv',  that  these  alterations 
were  made  with  the  object  of  bringing  these  houses  within  the 
protection  of  the  decision  in  the  case  of  London  County  Council  v. 
Davis  (1898)  77  L.  T.  693;  62  J.  P.  68,  hereinafter  referred  to,  and 
for  the  purpose  of  providing  the  air  space  above  referred  to. 

10.  The  appellant  relied  upon  certain  features  of  the  houses  as 
showing  that  they  were  adapted  and  intended  to  be  occupied  by 
persons  of  the  working  class.  These  features  were  in  the  case  of 
house  No.  I,  which  may  be  taken  as  an  example,  as  follows : — (a)  The 
large  number  of  rooms,  viz.,  thirteen ;  (b)  the  number  of  w.c.^s.,  vii., 
three,  being  one  in  the  basement,  one  on  the  ground  floor,  and  one  on 
the  first  floor;  (c)  the  presence  of  what  are  called  "passage  rooms," 
that  is  to  say,  rooms  arranged  in  pairs,  so  that  the  inner  room  is  only 
approached  by  passing  through  the  outer  room,  and  therefore  adapted 
to  be  let  together  as  a  sitting-room  and  bedroom;  (d)  the  number, 
viz.,  three,  of  sinks  or  basins  and  corresponding  water  taps,  one  in  the 
basement,  one  on  the  ground  floor,  and  one  on  the  first  floor ;  (c)  the 
separate  entrance  giving  access  to  the  house  without  passing  through 
the  shop ;  (f)  the  absence  of  the  conveniences  usual  in  a  house  of  this 
size  intended  for  occupation  by  a  single  family,  that  is  to  say,  the 
absence  of  any  coal  cellar,  pantry,  larder,  wood  store,  sculler}-,  bath- 
room, lavatory,  or  hot  water  service. 

11.  Ten  of  the  houses  above,  in  paragraph  7,  referred  to  as  having 
been  erected  by  the  respondent  upon  the  largest  of  the  three  sites 
(viz.,  t«i  houses  in  Casson  Street)  were  substantially  similar  to  die 
houses  the  subject  of  this  appeal  (except  that  they  contained  no 
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shops),  and  were  described  in  the  building  notices  given  by  the  respon- 
dent to  the  appellant  in  respect  of  them,  as  "  domestic  buildings  to  Orow  ».  Davis, 
be  used  as  private  houses."     Each  of  these  houses  had  been  fitted  with 
three  cooking  ranges,  one  in  each  of  the  two  basement  rooms  and  one 
on  the  second  floor,  and  three  sinks. 

12.  The  respondent  produced  an  agreement,  dated  March  10,  1902, 
for  letting  house  No.  i  to  a  Mr.  Isaac  Barr  for  twenty-one  years  at  a 
yearly  rent  of  ^150  and  a  premium  of  ;£ioo.  He  also  produced  an 
agreement  dated  December  12,  1 901,  for  letting  house  No.  3  to  a  Mr. 
Goldstein  for  twenty-one  years  (determinable  as  therein  provided)  at 
a  yearly  rent  of  ^115.  I  was  not  satisfied  that  either  Mr.  Barr  or 
Mr.  Goldstein  was  in  a  position  to  pay  the  rent  of  his  house  without 
letting  off  some  part  of  it. 

13.  The  immediate  neighbourhood  is  almost  entirely  inhabited  by 
persons  of  the  working  class,  and  the  surrounding  circumstances  are 
such  that  in  all  probability  the  houses,  when  finished,  would  be 
occupied  chiefly  by  persons  of  the  working  class.  At  the  time  the 
respondent  gave  the  building  notices  in  respect  of  these  houses  he 
knew  that  the>'  would  in  all  probability  be  occupied  chiefly  by  persons 
of  the  working  class. 

14.  [This  paragraph  was  altered  on  the  re-statement,  as  hereafter 
appears.]  The  houses  when  completed  would  not  be  specially  adapted 
for  inhabitation  by  persons  of  the  working  class  only.  They  would 
be  suitable  for  occupation  by  any  persons  living  in  a  small  way, 
whether  belonging  to  the  working  class  or  not 

15.  [This  paragraph  was  altered  on  the  re-statement,  as  hereafter 
appears.]  There  is  no  definition  in  the  London  Building  Act,  1894, 
of  the  term  "  persons  of  the  working  class,"  and  it  is  used  throughout 
this  case  in  the  sense  in  which  it  is  ordinarily  used  and  accepted. 

16.  No  consent  to  the  erection  of  the  houses  was  obtained  by  the 
respondent  from  the  London  County  Council. 

17.  The  appellant  contended  that  the  proposed  houses  were 
dwelling-houses,  to  be  inhabited  or  adapted  to  be  inhabited  by  persons 
of  the  working  class,  within  the  meaning  of  the  proviso  to  section  13  (5) 
of  the  Act,  and  that  the  building  of  them  would,  therefore,  be  work 
done  in  contravention  of  the  Act,  and  that  the  present  case  was  dis- 
tinguishable upon  the  facts  from  London  County  Council  v.  Davis 
(1898)  77  L.  T.  693;  62  J.  P.  68. 

18.  The  respondent  contended  that  the  present  case  was  governed 
by  London  County  Council  v.  Davis. 

19.  I  was  of  opinion  that  the  respondent  had  no  intention  that  the 
houses  should  be  occupied  by  persons  of  the  working  class  only,  but 
that  he  intended  them  for  occupation  by  anyone  who  would  take  them. 
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^^^^        I  was  further  of  opinion  that  the  present  case  was  governed  by  London 
Grow  V.  Dam    County  Council  v.  Davis.     I  therefore  decided  to  disallow  the  appel- 
lant's objections,  and  allow  the  appeal. 

20.  The  question  of  law  for  the  opinion  of  the  Court  is  whether, 
upon  the  facts  above  stated,  my  decision  was  right  in  law. 

21.  If  the  Court  shall  be  of  opinion  that  my  said  decision  was  right 
in  law,  the  respondent's  appeal  is  to  stand  allowed ;  but  if  the  Court 
shall  be  of  opinion  that  my  decision  was  wrong  in  law,  the  appellant's 
objection  is  to  be  affirmed. 

At  the  hearing  on  May  19,  1903,  the  following  judgments  were 
delivered : — * 

Lord  Alverstone  C.J.  This  case  presents  to  my  mind  very  con- 
siderable difficult}'.  It  may  be  said,  and  is  very  properly  urged  by  Mr. 
Cripps,  that  it  is  a  finding  of  fact,  and  that,  subject  to  something  to 
which  I  am  about  to  refer,  being  a  finding  of  fact  by  the  learned 
magistrate,  and  there  being  evidence  in  support  of  those  findings  of 
fact,  we  ought  not  to  interfere.  If  that  were  the  true  view  of  the  case, 
whatever  might  be  my  own  feelings  about  the  decision  which  I  should 
come  to  upon  the  questions  of  fact,  I  should  not  think  that  any  further 
action  ought  to  be  taken  in  the  case.  But  then  it  is  said  that  if  these 
findings  of  facts  stand,  then  the  case  is  governed  by  the  case  of  the 
London  County  Council  v.  Davis  (1898)  77  L.  T.  693.  I  am  rather 
inclined  to  think  that  that  is  so;  I  am  rather  inclined  to  think  that 
if  the  findings  of  fact  are  held  to  be  findings  of  fact  not  to  be  reviewed 
by  t'his  Court,  and  that  not  being  under  review  by  this  Court,  that  the 
principles  of  law  which  are  referred  to  in  London  County  Council  v. 
Davis  would  apply  to  this  case.  But,  after  listening  to  the  arguments 
of  Mr.  Avory  and  Mr.  Cripps,  I  have  come  to  the  conclusion  that  the 
case  requires  further  consideration  by  the  magistrate.  I  am  not  satis- 
fied myself  that  the  learned  magistrate  has  applied  the  proper  test  to 
either  of  the  two  questions  of  fact;  or,  in  other  words,  I  think  it  is 
quite  possible — and  I  say  no  more  than  that,  speaking  of  one  of  sach 
great  experience,  and  who  may  possibly  make  his  meaning  more  clear 
on  further  consideration — I  think  it  is  quite  possible  that  he  may  have 
misdirected  himself  with  regard  to  the  way  in  which  he  has 
approached  the  question  of  fact,  and  has  thereby  misdirected  himself 
in  law.  His  first  finding  is:  "The  houses,  when  completed,  would 
not  be  specially  adapted  for  inhabitation  by  persons  of  the  working 
class  only.  They  would  be  suitable  for  occupation  by  any  perscxis 
living  in  a  small  way,  whether  belonging  to  the  working  class  or  not" 
Now  I  confess  I  really  do  not  quite  understand  what  that  means;  if 

*  The  judgments  are  taken  from  the  shorthand  notes  of  the  proceedings. 
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it  means  a  class  of  persons  who  would  be  liable — whose  surroundings  i^O^ 
and  families  and  whose  living — would  be  liable  in  some  respects  to  Crow  v.  Davig. 
the  overcrowding  that  was  contemplated,  no  doubt,  in  connection  with 
this  legislation,  I  should  have  doubted  whether  it  would  have  made 
any  substantial  difference,  and,  speaking  for  myself,  I  am  rather 
inclined  to  think  that  on  this  question  of  adaptation  the  kind  of  ques- 
tion that  ought  to  be  considered  by  the  learned  magistrate  would  be 
whether  it  was  adapted  for  habitation  by  persons  who  would  live  as 
the  working  classes  do,  that  is  to  say,  in  small  flats  or  separate  tene- 
ments all,  so  to  speak,  in  one  house.  But  I  do  not  want  to  appear  to 
criticise  the  findings  of  fact  too  much ;  I  want  to  point  out  why  I 
cannot  help  thinking  that  if  the  learned  magistrate  has  not  approached 
the  question  of  adaptation,  as  specified  by  the  statute,  exactly  from 
what  I  have  called  the  right  point  of  view,  he  may  have  gone  >vrong 
in  his  application  of  it  to  the  facts,  the  words,  of  course,  for  this 
purpose  being  "  adapted  to  be  inhabited  by  persons  of  the  working 
class."  He  has  enumerated  a  number  of  main  features  in  the  house — 
the  large  number  of  rooms,  for  instance — indicating  that  in  such  a 
locality  it  would  not  be  likely  to  be  occupied  by  one  family;  the 
number  of  water-closets  there,  which  was  perhaps  not  in  itself  at  all 
excessive,  but  one  was  on  the  ground  floor,  one  in  the  basement,  and 
one  on  the  first  floor.  Then  he  refers  to  the  presence  of  the  passage 
rooms,  and  to  the  niunber  of  sinks  or  basins,  and  water  taps,  and  the 
absence  of  such  ordinar}'  domestic  conveniences  as  would  be  found  in 
a  house  that  would  be  let  out  for  occupation,  if  the  person  was  not 
going  to  take  in  lodgers.  I  think  that  if  the  true  view  of  this  section 
is  that  you  have  got  to  see  whether  the  house  is  adapted  to  be  in- 
habited by  persons  of  the  working  class  (meaning  thereby  a  class  of 
persons  who  would  live  in  two  or  three  rooms  in  a  house  for  the  pur- 
pose of  doing  for  themselves  in  these  rooms  without  having  any  con- 
nection at  all  with  the  rest  of  the  house),  then  I  think  it  might  be 
quite  possible  that  the  learned  magistrate,  in  considering  the  question 
of  "  adapted  to  be  inhabited  by  persons  of  the  working  class  "  only, 
has  excluded  from  his  mind  some  of  the  broad  considerations  that  he 
ought  to  have  considered  with  reference  to  the  overcrowding  or  the 
crowded  inhabiting  of  houses  of  this  class.  I  think  that  the  words 
that  he  has  added  on — "  persons  living  in  a  small  way,  whether  belong- 
ing to  the  working  class  or  not " — leave  one  in  doubt  as  to  whether 
he  has  properly  considered  the  question  from  the  point  of  view  of  the 
structure  of  the  house,  from  the  point  of  view  of  the  adaptation  of  the 
house  for  the  purpose  contemplated  in  the  section. 

Now  I  pass  on  to  another  finding  of  fact,  which,  I  agree  with  Mr. 
Cripps,  if  it  is  to  be  taken  as  binding  upon  us,  is,  I  think,  conclusive 
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^^^^  under  the  case  of  London  County  Council  v.  Davis,  with  reference  to 
Orow  V.  Davis,  the  question  of  intention.  I  agree  with  what  has  been  said  both  by 
Hawkins  J.  and  by  Channell  J.  in  that  case,  that  the  words  "  to  be 
inhabited  "  must  mean  "  intended  to  be  inhabited."  Now  the  finding 
is,  "  The  respondent  had  no  intention  that  the  houses  should  be  occu- 
pied by  persons  of  the  working  class  only,  but  that  he  intended  them 
for  occupation  by  anyone  who  would  take  them."  That  seems  to  me 
to  exclude  what  I  may  call  the  natural  consequences  of  the  way  in 
which  the  houses  would  be  occupied,  as  they  were  built  and  con- 
structed. If  he  constructed  them  in  such  a  way  that  it  was  practically 
certain  that  they  would  only  be  inhabited  by  persons  of  the  working 
classes,  then  the  fact  that  he  intended  them  for  occupation  by  anyone 
who  would  take  them,  meaning  thereby  that  some  persons  would  come 
along  who  might  be  willing  to  take  a  particular  house  out  of  a  series, 
and  not  occupy  them  or  not  underlet  them  for  the  purposes  of  the 
working  classes,  would  not  be  sufficient  But,  coupling  that,  as  I  do, 
with  the  statement  in  the  case  that  he  does  not  think  either  of  the 
persons  would  have  taken  those  houses  for  the  purposes  of  occupation 
if  they  were  not  going  to  underlet  part,  it  seems  to  me  that  he  may 
have  excluded  from  his  consideration  the  question  of  whether  or  not 
the  houses,  as  constructed  by  the  respondent,  were  intended  to  be 
occupied  by  persons  of  the  working  class,  even  although  there  may 
have  been  an  intermediate  tenant.  Of  course,  I  am  aware  how  diffi- 
cult it  is,  but  I  do  not  think  that  this  Act  of  Parliament  merits  the 
amount  of  opprobrium  that  has  been  cast  upon  it,  because  I  know 
how  difficult  it  was ;  it  was  a  very-  great  work,  and  the  result  of  the 
deliberations  of  a  great  many  men.  Therefore  I  am  not  surprised  to 
find  in  such  an  Act  of  Parliament  certain  difficulties,  whoever  drafted 
it.  I  only  say  that,  introduced  as  it  was,  there  is  no  wonder*  that  there 
should  be  certain  difficulties  arising  under  it;  but  I  doubt  whether 
in  this  case,  applying  the  ordinary  considerations  to  those  words,  the 
learned  magistrate  has  not  gone  too  far  by  limiting  the  scope  of  that 
adaptation  and  by  limiting  the  scope  of  the  intention,  which  is  indi- 
cated, as  I  have  said,  by  the  introduction  of  the  words  "special'' 
and  "  only  "  with  regard  to  adaptation,  and  by  the  word  "  only  "  with 
regard  to  intention.  I  hope  I  have  said  something  'that  will  make 
my  meaning  clear,  although  I  daresay  many  people  will  say  that  I 
have  not.  It  is  because  I  think  that  the  learned  magistrate  has  not 
sufficiently  considered  those  two  phrases  from  a  sufficiently  broad  stand- 
point that  I  think  there  ought  to  be  a  further  consideration  of  the 
matter  by  him.  Perhaps  I  might  indicate  my  view  by  putting  it  in 
another  way.  I  think  he  has  rather  felt  himself  bound  by  the  finding 
of  fact  in  London  County  Council  v.  Davis,  as  well  as  by  the  finding 
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of  law.     I  must  say,  speaking  for  myself,  that  if  I  had  to  treat  this        ^^^^ 
matter  as  a  question  of  fact,  on  the  facts  of  this  case,  both  from  the  Orow  v.  Davis, 
point  of  view  of  adaptation  and  intention,  it  seems  to  me  to  be  far 
stronger  in  favour  of  the  view  that  the  houses  were  intended  to  be 
inhabited   and   adapted  to  be  inhabited  than  they   were  in   London 
County  Council  v.  Davis, 

I  think,  therefore,  the  case  must  go  back  to  the  learned  magistrate 
for  further  examination,  and,  if  necessary,  a  further  finding  of  what 
he  means  to  find  under  those  two  questions  to  which  I  have  called 
attention. 

Wills  J.  I  am  of  the  same  opinion.  It  may  very  well  be  that  the 
learned  magistrate  may  arrive  at  the  same  conclusion  that  he  has 
already  arrived  at,  but  I  cannot  help  feeling  what  I  have  felt  for  a 
long  time  during  this  discussion,  that  apparently — I  only  say  appar- 
ently, however,  because  no  one  but  himself  can  tell  how  far  it  has 
gone — apparently,  I  say,  he  has  put  too  much  stress  on  that  word 
"  only  "  in  both  branches  of  the  matters  for  his  consideration,  both 
with  regard  to  adaptation  and  with  regard  to  intenticKi.  With  regard 
to  adaptation,  it  seems  to  me  that  it  is  difficult  to  say  that  it  is  neces- 
sary that  they  should  be  adapted  only  to  persons  of  the  working  ^ 
classes  if  they  are  adapted  substantially  for  persons  who  are  liable 
to  the  same  difficulties  in  respect  to  overcrowding,  and  who  in  that 
sense  belong  to  the  same  class  as  the  working  classes.  Then  with 
regard  to  intention,  I  cannot  help  thinking  that  what  he  means  is  that 
the  person  who  built  them,  or  the  person  who  was  intending  to  build 
them,  was  indifferent  as  to  who  should  be  his  tenants  so  long  as  he 
could  let  them;  but  that  their  ultimate  destination,  in  whosoever's 
hands  they  were,  was  that  they  were  to  become  working-class  tene- 
ments, or  to  be  occupied  by  persons  of  the  working  class,  because  he 
has  found,  in  terms,  that  in  all  probability  the  houses  when  finished 
would  be  occupied  chiefly  by  persons  of  the  working  class.  I  think 
that  he  knows  that,  and  I  think  he  has  found  that,  if  I  remember 
rightly — ^yes,  I  see  that  he  has  found  it  in  the  same  paragraph.  If 
he  meant  that,  it  is  difficult  to  say  that  he  did  not  contemplate  it.  He 
intended  that  they  should  be  occupied  by  persons  of  the  working 
clajss';  therefore  he  intended  them  for  persons  of  the  working  class. 

Channell  J.  I  agree;  but  I  prefer,  I  think,  to  base  my  decision 
upon  the  groimd  that  the  14th  paragraph  of  the  case,  as  to  the  adapta- 
tion for  persons  of  the  working  class  only,  is  not  satisfactory,  and  it 
does  not  seem  to  me  to  bring  the  case  within  what  I  personally  think 
I  meant,  and  what  I  think  my  learned  brother  Hawkins  also  meant, 
in  the  case  which  has  been  referred  to.  In  that  case  there  was  a 
finding,  as  appears  on  page  694,  that  the  construction  of  the  house 
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^^^^  "  was  that  of  a  shop  in  front  upon  the  ground  floor  with  living  rooms 
Grow  V,  Davis,  behind  it  The  rooms  upon  the  upper  floors  were  fitted  with  ordinary 
grates,  and  the  water  and  sanitary  arrangements  were  placed  in  the 
ordinary  positions."  Upon  that  I,  at  page  698,  in  stating  my  view 
of  the  facts,  said  that :  "  It  seems  to  me  that,  having  regard  to  the 
fact  of  the  shops  being  there,  the  natural  living  for  which  that  dwelling- 
house  was  adapted  for  is  the  use  of  a  man  who  takes  the  shop  and 
his  family.  It  is,  at  any  rate,  not  too  large ;  there  is  nothing  in  it  to 
indicate  anything  to  the  contrary.  That  being  so,  it  does  not  come 
within  *  adapted  to  be  inhabited.^ "  The  inference  drawn  there  from 
the  facts  was  that  it  was  a  place  adapted  for  occupation  by  one  family, 
the  shopkeeper  who  kept  the  shop  and  his  family.  In  the  present 
case  the  learned  magistrate  apparently  has  found,  and  on  the  facts 
that  he  has  set  out  reasonably  found,  that  this  house  was  specially 
adapted  in  its  construction  for  separate  occupations,  occupations  of 
persons  living  in  a  small  way,  by  which  I  suppose  he  means  living  in 
some  apartments  or  suite  of  apartments;  but  whether  these  persons, 
so  living  in  a  small  way,  belong  to  the  working  class  is  another  thing. 
Then  he  proceeds  to  tell  us  what  he  thinks  is  meant  by  the  words 
"  the  working  class,"  namely,  that  it  is  in  the  sense  in  which  the  words 
are  ordinarily  used.  If  he  means  to  find  that  these  buildings  were 
specially  adapted  in  their  construction  for  occupation  as  small  dwel- 
lings, not  that  the  shop  and  the  rooms  above  it  were  to  be  occupied 
together,  but  specially  adapted  to  the  other,  I  should  have  thought 
that  he  had  found  facts  which  would  bring  it  within  this  provisioo, 
because  I, do  not  see,  as  I  said  on  the  former  occasion,  as  the  learned 
magistrate  says,  how  you  can  say  that  a  room  is  specially  adapted  for 
a  man  belonging  to  the  working  class  as  distinguished  from  a  clerk  or 
any  person  of  small  means,  but  earning  his  own  living  in  any  way. 
It  must  mean,  I  think,  so  axiapted  for  separate  dwellings,  as  that  it  is 
likely  that  a  large  number  of  persons  would  be  living  in  the  house, 
and  if  so  it  comes  within  the  mischief  of  the  Act. 

The  case  was  accordingly  remitted  to  the  magistrate  for  further 
consideration,  with  power  to  re-state  it  if  he  thought  it  necessary. 

It  now  came  before  the  Court  with  the  following  amendments  made 
by  the  learned  magistrate : — 

In  the  place  of  paragraph  14,  which  is  held  to  be  unsatisfactory, 
the  following  paragraph  is  to  be  substituted : — "  14.  The  houses,  when 
erected,  would  be  capable  of  being  inhabited  by  persons  of  the  work- 
ing class,  that  is  to  say,  that  the  various  rooms  in  the  house  could  be 
occupied  by  different  families  or  persons,  but  there  was  no  such  pro- 
vision for  occupation  by  different  families  or  persons  as  exists  in  the 
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case  of  model  dwellings,   flats,  or  tenement   houses.     Each  of  the        ^^Q^ 
said  houses  would  also  be  capable  of  being  inhabited  by  one  family  Orow  v,  Davis, 
only." 

In  paragraph  15  of  the  case,  instead  of  the  words  "  in  the  sense  in 
which  it  is  ordinarily  used  and  accepted,"  the  following  words  shall 
be  substituted:  "As  meaning  any  persons  living  in  a  small  way, 
whether  engaged  in  manual  labour  or  not." 

With  regard  to  the  words  in  subsection  (5)  of  section  13  of  the 
London  Building  Act,  1894,  "  to  be  inhabited  by  persons  of  the  work- 
ing class,"  I  understand  them  to  mean  intended  to  he  or  for  the  pur- 
pose  of  being  inhabited  by  persons  of  the  working  class.  If  I  under- 
stand correctly  the  opinion  as  expressed  in  the  judgments  of  the  learned 
judges,  the  principles  I  ought  to  apply  to  the  facts  as  stated  in  the 
case  are  as  follows :  Where  a  person  proposes  to  erect  a  house  in  a 
locality  almost  entirely  inhabited  by  persons  of  the  working  class 
which  would  when  erected  be  capable  of  being  so  inhabited,  and  which 
would  in  all  reasonable  probability  be  ultimately  so  inhabited,  such 
person  having  a  knowledge  of  the  locality  and  of  the  probability,  it 
ought  to  be  held  that  the  house  is  one  "  to  be  inhabited  or  adapted  to 
be  inhabited  by  persons  of  the  working  class  "  within  the  meaning 
of  subsection  (5)  of  section  13  of  the  London  Building  Act,  1894.  If 
I  have  correctly  stated  the  principles  which  I  am  directed  to  apply 
to  the  facts  as  stated  in  the  case,  then  I  am  of  opinion  that  the  houses 
in  question  come  within  the  words  of  the  statute,  and  that  the  objec- 
tion of  the  appellant  ought  to  be  affirmed,  and  I  respectfully  ask  the 
Court  to  remit  the  case  to  me  for  this  putpose.  If,  however,  I  have 
not  correctly  stated  them,  then  I  respectfully  ask  the  Court  to  remit 
the  case  to  me  with  such  further  opinion  or  directions  thereon  as  the 
Court  may  think  proper. 

Avory,  K,C.y  and  Daldy  for  the  appellant.  This  case  was  on  the 
previous  hearing  in  May,  1903,  sent  back  to  the  learned  magistrate 
with  the  direction  that  he  had  misunderstood  the  effect  of  the  decision 
in  London  County  Council  v.  Davis  (1898)  77  L.  T.  693.  The  appeal 
to  the  magistrate  was  under  section  150  of  the  London  Building  Act, 
1894,  the  matter  at  issue  being  whether  certain  dwelling-houses  were 
dwelling-houses  "to  be  inhabited  or  adapted  to  be  inhabited  by 
persons  of  the  working  class  "  within  the  proviso  to  section  13  (5)  of 
the  Act  The  learned  magistrate  thereupon  allowed  the  owner's 
appeal,  having  found,  as  originally  stated  by  him  in  paragraph  14, 
that  "the  dwelling-houses  when  completed  would  not  be  specially 
adapted  for  inhabitation  by  persons  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any  person  living  in  a  small  way, 
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^^^^  whether  belonging  to  the  working  class  or  not."  The  Court  was 
Grow  V.  Davis,  then  of  opinion  that  the  magistrate  had  not  applied  the  proper  test 
to  the  two  questions  of  fact,  and  that  he  might  have  misdirected 
himself  by  limiting  the  scope  of  the  adaptation  by  the  words 
"  specially  "  and  "  only."  The  case  was  sent  back  to  the  magistrate 
with  that  intimation,  and  paragraph  14,  as  it  now  stands,  shows  that 
he  finds  the  houses  would  be  capable  of  being  inhabited  by  dififerent 
families  or  persons  of  the  working  class,  and  were  also  capable  of 
being  inhabited  by  one  family  only.  The  necessai}*  conclusion  from 
that  finding  is  that  the  objection  of  the  district  sur\-e\'or  must  prevail. 
"  To  be  inhabited  "  in  the  proviso  means  "  intended  to  be  inhabited." 
Cripps,  K.C.,  and  Clavell  Salter,  K,C.j  for  the  respondent.  If 
this  construction  be  upheld  it  will  prevent  the  building  of  houses  for 
working  classes  in  a  working-class  district.  The  learned  magistrate 
has  made  no  alteration  in  his  finding  in  paragraph  19  of  the  case;  he 
is  still  of  opinion  that  the  respondent  had  no  intention  that  the  house 
should  be  occupied  by  persons  of  the  working  class  only,  but  that  he 
intended  them  for  the  occupation  of  anyone  who  would  take  them. 
On  the  last  occasion  the  Court  thought  the  present  case  was  governed 
by  London  County  Council  v.  Davis,  The  London  Building  Act, 
1894.  did  not  aim  at  turning  all  newly  built  houses  in  a  working-class 
district  into  working-class  dwellings.  If  these  houses  had  been  erected 
in  the  ordinar)-  way  for  working-class  dwellings,  they  fall  within  the 
section ;  but  if  they  have  not  been  so  erected,  they  do  not  The  onus 
is  upon  the  appellant  to  show  that  they  were  so  erected,  and  that  they 
were  intended  to  be  occupied  by  the  working  classes. 

Lord  Alverstone  C.J.  I  am  glad  to  know  that  this  case  can  go 
to  the  Court  of  Appeal,  so  that  any  opinion  I  may  express  can  be  the 
subject  of  review.  No  one  can  consider  it  to  be  a  clear  case  or  free 
from  difficulty,  but  I  may  say  that  this  further  statement  of  the  case 
by  the  magistrate,  and  the  further  argument  that  we  have  heard  to-day, 
has  confirmed  me  in  the  view  which  I  took  on  the  last  occasion,  namdy, 
that  the  learned  magistrate  had  applied  too  narrow  a  ruling.  As  to 
whether  the  actual  expression  of  his  present  opinicMi  is  correct  or  not, 
I  will  say  a  word  or  two  in  a  moment 

When  the  case  was  last  before  us,  Mr.  Cripps  most  naturally  con- 
tended that  paragraph  14  stated  the  other  side  out  of  Court.  It  ran 
as  follows:  "The  houses,  when  completed,  would  not  be  specially 
adapted  for  inhabitation  by  persons  of  the  working  class  only.  They 
would  be  suitable  for  occupation  by  any  persons  living  in  a  small  way, 
whether  belonging  to  the  working  class  or  not"  He  contended  that 
that  was,  on  the  question  of  adaptation,  a  conclusive  finding  against 
the  appellant     He  further  contended  that  the  appellant  was  also 
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Stated  out  of  Court  by  the  finding  in  paragraph  19:  "I  was  iOQ^ 
of  opinicm  that  the  respondent  had  no  intention  that  the  Grow  v.  Davis, 
houses  should  be  occupied  by  persons  of  the  working  class 
only,  but  that  he  intended  them  for  occupation  by  anyone 
who  would  take  them.  I  was  further  of  opinion  that  the 
present  case  was  governed  by  London  County  Council  v.  Davis.  I 
therefore  decided  to  disallow  the  appellant's  objection,  and  to  allow 
the  appeal."  Without  repeating  at  length  everything  I  said  on  the 
previous  occasion,  I  desire  to  repeat  that  I  think  the  objection  to  Mr. 
Cripp's  argument  is  that  it  of  necessity  overlooks  the  fact  that  the 
section  contemplates  two  states  of  things,  the  first  being  that  the 
dwelling-house  is  "  to  be  inhabited,"  and  the  other  that  it  is  "  adapted 
to  be  inhabited  "  by  persons  of  the  working  class,  and  I  repeat  that  I 
imderstand  the  words  "  to  be  inhabited  "  to  mean  "  intended  to  be 
inhabited,"  as  was  pointed  out  by  Mr.  Justice  Hawkins^  as  he  then 
was,  and  by  my  brother  Channell  in  London  County  Council  v.  Davis 
(1898)  77  L.  T.  693.  Now  the  case  as  re-stated,  I  think,  re-affirms 
in  rather  different  language  the  finding  that  the  houses  were  not 
specially  adapted,  if  I  may  use  that  expression  in  order  to  make  my 
meaning  clear.  The  new  paragraph  14  is  in  these  terms :  "  The  houses 
when  erected  would  be  capable  of  being  inhabited  by  persons  of  the 
working  class,  that  is  to  say,  the  various  rooms  in  the  house  could  be 
occupied  by  different  families  or  persons,  but  there  was  no  such  pro- 
vision for  occupation  by  different  families  or  persons  as  exists  in  the 
case  of  model  dwellings,  flats,  or  tenement  houses.  Each  of  the  said 
houses  would  also  be  capable  of  being  inhabited  by  one  family  only." 
I  think,  therefore,  that  that  in  its  altered  form  equally  negatives  what 
I  may  call  the  special  adaptation  of  these  houses.  Then  Mr.  Cripps 
says  that  the  learned  magistrate  has  left  paragraph  19  unaltered,  and 
therefore  he  is  still  entitled  to  say  that  the  respondent  had  no  intention 
that  the  houses  should  be  occupied  by  persons  of  the  working  class 
only.  I  think  that  is  also  true.  But  then  the  language  of  the  learned 
magistrate  in  that  which  he  has  added  seems  to  me  to  show  that 
although  he  has  not  altered  the  language  of  paragraph  19,  he  has 
pointed  out  that  he  had  laid  too  much  stress  on  the  word  "  only  "  in 
that  paragraph,  and  that  that  was  not  the  proper  test.  Now  I  said 
in  the  course  of  my  judgment  when  the  case  was  originally  heard  that, 
having  read  that  paragraph  19,  it  seemed  to  me  to  exclude  what  I  may 
call  the  natural  consequences  of  the  way  in  which  the  houses  would 
be  occupied  as  they  were  built  and  constructed.  I  appear  to  have 
said  that,  "  if  the  respondent  constructed  them  in  such  a  way  that  it 
was  practically  certain  that  when  constructed  they  would  only  be 
inhabited  by  persons  of  the  working  class  " — I  daresay  I  did  use  the 
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^^^^        word  "  only  " ;  but  what  I  meant  was,  constructed  in  such  a  way  that 
Grow  V.  Dam    they  would  be  inhabited  by  persons  o(  the  working  class,  and  whether 
the  word  "  only  "  is  inserted  in  the  passage  or  not  really  does  not  make 
much  difference — "  then  the  fact  that  he  intended  them  for  occupa- 
tion by  anyone  who  w^ould  take  them,  meaning  thereby  any  person 
who  might  come  along  and  might  be  willing  to  take  a  particular  house 
out  of  a  series  and  not  occupy  it  or  underlet  it  for  the  purposes  of  the 
working  classes,  would  not  be  sufficient,"  I  should  have  added,  "to 
prevent  the  houses   from    being    houses   that  were    intended  to  be 
inhabited  by  persons  of  the  working  class."     Though  I  failed  to  make 
it  clear,  I  was  not  dealing  with  the  question  of  adaptation,  but  with 
that  erf  intention.     That  being  so,  what  does  the  magistrate  say  on  the 
question  of  intention  ?     He  says  this :  "  Where  a  person  proposes  to 
erect  a  house  in  a  locality  almost  entirely  inhabited  by  persons  of  tbe 
working  class  which  would  when  erected    be   capable    of    being  so 
inhabited,  and  which  would  in  all  reasonable  probability  be  ultimately 
so  inhabited."     I  think  the  word  "  ultimately  "  makes  the  proposition 
too  wide ;  it  would  include  the  destination  of  the  houses  many  years 
after.     But  I  do  not  think  the  learned  magistrate  meant  by  putting 
in  the  word  "  ultimately  "  to  deal  with  the  condition  of  the  houses 
after  any  lapse  of  time,  because  of  what  he  says  afterwards.     He  goes 
on  to  say,  "  Such  person  having  a  knowledge  of  the  locality  and  of  tiie 
probability,  it  ought  to  be  held  that  the  house  is  one '  to  be  inhabited 
or  adapted  to  be  inhabited  by  persons  of  the  working  class '  within 
the  meaning  of  subsection  (5)  of  section  13  of  the  London  Building 
Act,    1894.     If  I   have  correctly   stated  the  principles   which  I  am 
directed  to  apply  to  the  facts  as  stated  in  the  case,  then  I  am  of  opinion 
that  the  houses  in  question  come  within  the  words  of  the  statute,  and 
that  the  objection  of  the  appellant  ought  to  be  affirmed."     I  under- 
stand that  to  mean  that  he  comes  to  the  conclusion  that  the  houses 
situate  as  the^-  are  with  the  accommodation,  of  which  he  has  specified 
the  peculiarities,  were  houses  which  it  was  practically  certain,  when 
they  were  constructed,  would  be  used  by  persons  of  the  working  class. 
I  think  that  that  finding  brings  the  case  within  the  provision  as  to  the 
erection  of  houses  to  be  inhabited  by  persons  of  that  class,  and  there- 
fore I  think  that  the  argument  put  forward  on  behalf  of  respcxident 
fails,  and  that  upon  the  re-stated  case  the  appeal  ought  to  be  allowed. 
Wills  J.     I  am  of  the  same  opinion.     I  confess  I  feel  considerable 
difficulty    in    saying    that    the   appellant    is    now    entitled    to  have 
the  appeal   allowed   in  face   of  the   fact  that  I  do  not  think  the 
magistrate  has  quite  properly  or  sufficiently  directed  himself.     If  that 
be  so,  and  if  it  be  correct  that  the  direction  to  himself  is  not  quite 
what  it  ought  to  be,  then  it  seems  to  me  that  the  natural  consequence 
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would  be  that  it  must  go  back  to  him  again.  I  quite  agree  with  the 
view  that  my  Lord  has  taken.  I  think  that  "  to  be  inhabited  "  and  Grow  v.  Dam. 
"  adapted  to  be  inhabited  "  as  dwelling-houses  for  "  the  working  class  " 
constitute  two  distinct  conditions.  I  think  the  first  means  "  intended 
to  be  inhabited,"  and  I  think  the  second  means  in  some  respects 
having  features  of  construction  which  point  to  use  by  persons  of  that 
class  as  the  natural  use.  Then  I  agree  with  my  Lord  again  in  thinking 
that  the  second  branch  of  the  proposition  is  negatived  by  the  finding 
of  the  magistrate  that  this  is  not  a  building  which,  within  the  meaning 
of  that  section,  is  adapted  to  be  used  as  a  dwelling-house  for  the 
working  classes.  Where  I  differ  from  the  magistrate  is  in  this :  I  think 
in  the  first  place  that  the  words,  "  which  when  erected  would  be 
capable  of  being  used  by  them,"  which  he  uses,  come  to  very  little  and 
mean  very  little.  I  should  not  quite  agree  with  Mr.  Cripps  that  every 
house  is,  within  any  sensible  construction,  capable  of  being  used  as 
he  suggests,  although,  of  course,  in  one  sense  it  is — I  mean  in  the 
sense  that  the  occupants  would  have  a  roof  over  their  heads  under 
which  they  might  be  sheltered.  Certainly  the  arrangements,  we  will 
say,  of  a  large  house  in  the  West  End  of  London  are  hardly  such  as 
would  make  a  house  of  that  class,  without  alteration,  in  ordinary  par- 
lance capable  of  being  so  inhabited.  But  I  think  it  would  be  more 
correct  if  in  place  of  such  an  expression  as  being  "  capable  of  being 
so  inhabited  "  we  were  to  read  "  would  naturally  be  so  inhabited." 
Then  I  think  thjt  the  word  "  ultimately  "  ought  to  be  expunged  from 
this  direction.  It  goes  a  great  deal  too  far.  It  might  cover  a  case  in 
which  at  the  present  moment  it  would  not  be  at  all  likely,  yet  perhaps 
in  the  course  of  a  few  years  anybody  might  say  with  reasonable  cer- 
tainty that  would  be  its  destination.  I  think  if  those  corrections  are 
made,  and  if  the  rule  be  accepted  as  laid  down  by  my  Lord,  and  if  the 
magistrate  still  thinks  that  he  ought  to  come  to  the  conclusion  that 
the  houses  are  within  the  words  of  the  statute,  so  be  it.  I  do  not 
think  it  is  clear  from  what  is  stated  in  the  case ;  but  if  his  direction 
is  so  corrected,  and  if  he  applies  to  the  facts  the  specific  direction 
given  by  my  Lord's  judgment,  it  is  by  no  means  uncertain  that  he  will 
come  to  the  same  conclusion. 

Lord  Alverstone  C.J.  I  think  I  ought  to  say  that  I  agree  entirely 
with  the  view  which  my  brother  Wills  has  taken,  and  I  think  the  case 
must  go  back  to  the  magistrate  to  be  dealt  with  on  that  direction. 

Kennedy  J.  I  agree,  and  I  only  desire  to  add  a  few  words  because 
I  had  not  the  advantage  of  hearing  the  case  argued  before.  I  agree 
that  the  case  must  go  back  to  the  learned  magistrate  with  our  assent  to 
the  proposition  in  the  amended  case,  altered,  as  it  should  be,  according 
to  the  directions  given  by  my  Lord.     Practically  it  would  come  to  this 
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^^^^  ^-that  the  proposition  ought  to  be  :  "  Where  a  person  proposes  to  erect 
Crow  V.  Davis,  a  house  in  a  locality  almost  entirely  inhabited  by  persons  of  the  wak- 
ing class  which  would  when  erected  be  so  inhabited,  or  which  in  ail 
reasonable  probability  would  be  so  inhabited/'  and  so  on,  leaving  out 
the  word  "  ultimately,"  and  possibly  with  advantage  leaving  out  the 
words,  "  capable  of  being."  On  the  first  question  it  seems  to  me  that 
we  are  deciding  nothing  contrary  to  London  County  Council  v.  Bam 
(1898)  77  L.  T.  693.  I  think,  readjng  the  section  we  have  to  con- 
strue, as  far  as  the  context  permits  one,  in  a  natural  and  not  in  an 
artificial  sense,  we  must  take  the  Legislature  to  mean  two  different 
kinds  of  things  by  the  two  branches  of  the  section  in  question  which 
are  separated  by  the  word  "  or,"  "  provided  always  that  no  dwelling- 
house  to  be  inhabited  or  adapted  to  be  inhabited  by  persons  of  the 
working  class  shall,"  and  so  on.  Now,  are  the  premises  in  question 
adapted  to  be  inhabited?  I  am  not  prepared  to  say  on  the  magis- 
trate's finding  that  they  are  not  so  adapted,  because  it  is  all  very  wdl 
to  insert  the  word  "  specially  " — it  is  all  very  well,  as  was  put  in  the 
original  case,  to  say  that  they  would  not  be  specially  adapted  for 
inhabitation  by  persons  of  the  working  class  only ;  but  neither  the 
word  "  specially  "  nor  the  word  "  only  "  appears  in  the  section,  and 
I  cannot  see  why  they  should  be  inserted.  The  magistrate  has  to 
deal,  as  he  himself  points  out  in  the  amended  case,  with  all  the  cir- 
cumstances— the  circumstance  of  knowledge  of  the  locality',  the  cir- 
cumstance of  knowledge  of  the  class  of  inhabitants  of  the  locality, 
and  the  nature  of  the  building  in  its  various  details.  Is  it  adapted? 
It  is  found  that  while,  no  doubt,  there  is  "  no  such  provision  for  occu- 
pation by  different  families  or  persons  as  exists  in  the  case  of  model 
dwellings,  flats,  or  tenement  houses,"  the  buildings  are  "  suitable  for 
occupation  for  any  persons  living  in  a  small  way,  whether  belonging 
to  the  working  classes  or  not " ;  in  other  words,  that  they  are,  to  my 
mind,  adapted  for  persons  of  the  working  class.  Passing  from  the 
question  of  adaptation,  we  come  to  "  to  be  inhabited,"  and  I  shall  add 
nothing  to  what  has  been  said  on  that  point,  because  it  seems  to  me 
that  the  magistrate,  with  the  modified  direction  which  the  Court  has 
intimated  that  he  should  give  himself,  should  have  quite  enough  to 
justify  the  finding  to  which  he  has  come  that  these  dwelling-houses 
were  dwellings  "  to  be  inhabited,"  that  is,  intended  to  be  inhabited  by 
persons  of  the  working  class,  because  he  finds  that  the  houses,  when 
finished,  in  all  probability  would  be  occupied  chiefly  by  persons  of 
the  working  class,  and  he  finds  that  the  builder  knew  that  there  was 
such  a  likelihood ;  and  that  if  the  direction  which  he  sets  out,  and  to 
which  I  have  referred,  is  the  right  direction  to  apply,  then  the  houses 
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come  within  the  words  of  the  statute,  and  that  the  appellant's  objec-        t^Q^ 
tions  ought  to  be  sustained.     I  can  find  nothing  in  the  facts  as  stated  Orow  v.  Davis. 
which  would  make  that  finding  improper,  and  I  think  the  finding  is 
sufficient  to  bring  the  case  within  the  words  of  the  section. 


Case  remitted. 


Solicitor  for  the  appellant — W.  A.  Blaxland. 
Solicitors  for  the  respondent— Vloodcoc^  and  Ry lands. 
/Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3ubicature. 

190*^  COURT   OP  APPEAL. 

/une  30.  /?e  FARNHAM'S  SETTLEMENT.    THE  LAW  UNION  AND  CROWN, 

INSURANCE  CO.  (/.  HARTOPP. 

Tenant  fop  ItfiB  and  pematnderaian—Costs  of  santtary  works— Notloe 
served  on  **  owner  or  oooupter"— Works  carried  out  by  tenant 
for  life  under  agreement  with  trustees— Subrogation— Perma- 
nent Improvements— Charge  on  Cor«N«s— Public  Health  (London) 
Act,  1891  (54  &  66  Viet.  o.  76X  ss.  4,  6  (OX  U.  121,  141. 

Notice  was  served  under  the  Public  Health  (London)  Act^  1891, 
upon  the  trustees  of  certain  settled  property  as  the  owners  of  the 
premises  to  do  certain  sanitary  work  upon  the  premises.  The  plain- 
tiffs^ who  were  the  assignees  of  the  life  interest  of  the  equitable  tenant 
for  life,  agreed  with  the  trustees  that  they  would  themselves  do  the 
work  without  prejudice  to  the  question  who  was  liable  to  pay  for  /V, 
and  they  carried  out  the  work. 

Held,  thaf^  having  regard  to  the  arrangement  that  had  been  come 
to^  the  plaintiffs  were  tn  the  circumstances  of  the  case  entitled  to  be 
subrogated  to  the  rights  of  the  trustees^  and  to  have  a  declaration  of 
charge  on  the  corpus  of  the  estate  for  so  much  of  the  money  expended 
by  them  as  had  been  spent  upon  permanent  improvements,  and  for  the 
costs  of  the  application  and  of  the  appeal. 

Decision  of  Kekewich  J.  reported  2  L.  G.  R.  668,  reversed  on 
other  grounds, 

Semble,  in  determining  how  the  expenses  of  repairs  of  this  kind 
ought  to  be  borne  as  between  the  tenant  for  life  and  the  remainder- 
man, the  Court  is  not  bound  by  any  hard-and-fast  rule,  but  has  a 
discretion,  and  can  enquire  into  the  nature  of  the  repairs  and  the 
circumstances  of  the  case. 

Appeal  from  a  decision  of  Kekewich  J.,  reported  2  L.  G.  R.  668. 

The  plaintiffs  were  mortgagees  of  the  life  estate  of  William  Fam- 
ham,  the  tenant  for  life  under  the  trusts  of  a  settlement  dated 
November  6,  1882,  and  they  had  foreclosed  his  interest  They  now 
took  out  a  summons  asking  that  the  sum  of  ^255  19s.  lod.,  expended 
by  them  in  carrying  out  certain  sanitary  works  on  certain  premises 
in  the  City  of  London,  a  portion  of  the  property  subject  to  the  trusts 
of  the  settlement,  pursuant  to  notice  under  the  Public  Health  (London) 
Act,  1 89 1,  might  be  paid  by  the  trustees  of  the  settlement  out  of  the 
capital  moneys  in  their  hands  subject  to  the  trusts  of  the  settlement 
The  summons  was  intituled,  "  In  the  matter  of  the  Settled  Lands  Acts, 
1882  to  1890,"  as  an  additional  title. 

The  defendants  to  the  summons  were  the  trustees  of  the  settlement 
and  persons  beneficially  entitled  in  remainder  who  were  infants.    The 
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property  in  question  was  under  the  settlement  subject  to  a  trust  for        ^^Q^   _ 
sale  with  the  consent  of  the  tenant  for  life.  /^e  Parnham's 

The  notice  under  the  Public  Health  (London)  Act,  1 891,  was  served  Settlemeot.   m 
*.u    *      *  u  .u  •  '         c  A.  _x     Uw  Union  and 

upon  the  trustees,  who  were  the  persons  m  possession  of  the  property,  q^wtl  Insurance 

in  November,  1902.  The  work  required  to  be  done  was  the  setting  Co.  r.  Hartopp. 
right  of  defective  drains.  The  trustees  had  at  the  time  no  capital 
moneys  in  their  hands.  Some  correspondence  took  place  between  the 
plaintiffs  and  the  trustees,  the  result  of  which  was  that  the  plaintiffs 
took  upon  themselves  the  duty  of  completing  the  sanitary  works  with- 
out prejudice  to  the  question  of  who  was  liable  to  pay  for  them,  and 
they  spent  ^£255  19s.  lod.  in  carrying  out  the  works.  The  work 
involved  the  relaying  of  a  portion  of  the  drains  of  the  premises.  The 
plaintiffs  alleged  that  the  works  were  in  the  nature  of  permanent 
improvements,  and  in  no  way  in  the  nature  of  ordinary  repairs. 

Kekewich  J.  made  no  order  on  the  summons,  except  that  the  trustees 
should  out  of  the  rents  of  the  hereditaments  coming  to  their  hands 
during  the  life  of  the  tenant  for  life  retain  their  costs  and  pay  the  costs 
of  the  guardian  ad  litem  of  the  infant  defendants;  the  order  being 
without  prejudice  to  any  future  application  by  the  plaintiffs,  when  the 
trustees  had  any  capital  moneys  in  their  hands,  to  be  allowed  the 
expenses  in  question  out  of  the  capital  moneys  as  expenses  of  improve- 
ments within  the  meaning  of  the  Settled  Land  Acts. 

The  plaintiffs  appealed,  and  asked  for  a  declaration  that  the  liability 
to  pay  the  jC2$$  19s.  lod.  ought  to  be  borne  by  carpus  and  not  income 
of  the  settled  property,  and  that  that  sum  and  the  costs  of  all  parties 
might  be  raised  by  a  charge  on  the  settled  property. 

Badcock,  K,C.y  and  E.  S.  Ford  for  the  appellants.  It  cannot  make 
any  difference  whether  the  application  is  made  by  the  tenant  for  life 
or  the  trustees.  An  order  should  be  made  which  does  justice  between 
the  two  parties.  In  .the  ordinary  way  such  works  as  these  would  be 
paid  for  out  of  capital:  In  re  Lever ;  Cor  dwell  v.  "Lever,  1897,  i  Ch. 
32  ;  66  L.  J.  Ch.  66.  Kekewich  J.  considered  that  the  plaintiffs  did 
not  come  within  that  case,  as  it  went  upon  the  principle  of  indemnity 
to  the  trustees ;  but  the  plaintiffs  are  entitled  to  be  subrogated  to  the 
rights  of  the  trustees. 

[Cozens-Hardy  L.J.  Is  not  that  case  inconsistent  with  In  re 
Copland's  Settlement;  Johns  v.  Carden,  1900,  i  Ch.  326;  69  L.  J. 
Ch.  240?] 

The  point  was  not  really  argued  there — the  tenant  for  life  was  only 
entitled  to  a  small  improved  ground  rent.  Moreover,  that  case  is  not 
quite  consistent  with  In  re  Thomas;  Weather  all  v.  Thomas  y  1900, 
I  Ch.  319;  69  L.  J.  Ch.  198. 
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^^^^  Under  the  Public  Health  (London)  Act,  1891,  a  local  authority  can 

/*<?  Farnham's     serve  a  notice   to    abate    a    nuisance  on  the  owner  or  occupier  of 

S«ttlem«it.   Tht  premises,  and  the  expenses  can  be  recovered  from  the  owner  or  occu- 

Orown  iDSiiranoe  pi^r,  and  the  owner  within  the  Act  is  the  person  receiving  the  rack 

Co.  ».  Ha^top^    rent  of  the  premises,  whether  on  his  own  account  or  as  agent  or  trustee : 

see  sections  4,  ii,  121,  141.     The  liability  is  really  on  the  owner  for 

the  time  being,  as  the  occupier  can,  subject  to  any  agreement  with  the 

owner,  deduct  what  he  pays  from  his  rent. 

The  works  done  in  In  re  Lever  were  exactly  the  same  as  those  in 
the  present  case,  and  there  is  really  no  difference  between  that  case 
and  this.  The  distinction  drawn  by  Kekewich  J.  was  one  of  form,  not 
of  substance. 

[Cozens-Hardy  LJ.  That  case  does  not  seem  consistent  with 
In  re  Tucker's  Settled  Estates,  1895,  2  Ch.  468;  64  L.  J.  Ch.  513.] 

That  was  a  case  under  the  Settled  Land  Acts.  The  plaintiffs  do 
not  put  their  case  solely  under  the  Settled  Land  Acts,  but  also  under 
the  general  jurisdiction  of  the  Court.  Their  claim  is  rather  in  the 
nature  of  a  salvage  claim.  If  they  had  not  done  the  work,  the  local 
authority  might  under  subsection  (9)  of  section  5  of  the  Act  of  189 1 
have  entered  and  done  it  themselves,  which  would  in  the  end  have 
probably  been  more  expensive.  That  is  a  reason  for  charging  the 
expenses  to  capital :  In  re  De  Teissier ;  De  Teissier  v.  De  Teissier, 
1893,  I  Ch.  153,  161  ;  62  L.  J.  Ch.  552,  554,  and  In  re  Willis;  Willis 
v.  Willis,  1902,  I  Ch.  15;  7T  L.  J.  Ch.  73.  The  Court  cannot  inter- 
fere with  an  equitable  tenant  for  life  on  the  gnnmd  of  permissive  waste : 
Powys  V.  Blagrave  (1854-5)  Kay  495  ;  4  De  G.  M.  &:  G.  448 ;  24  L.  J. 
Ch.  142.  There  are  other  cases  consistent  with  In  re  Lever : — In  re 
Barney;  Harrison  v.  Barney,  1894,  3  Ch.  562  ;  63  L.  J.  Ch.  676; 
In  re  Hotchkys ;  Freke  \.  Calmady  (1886)  32  Ch.  D.  408;  55  L.  J. 
Ch.  546;  and  In  re  Fremau ;  Dimond  v.  Newburn,  1898.  i  Ch.  28; 
67  L.  J.  Ch.  14. 

It  is  not  true  to  say  that  to  charge  these  expenses  on  corpus  would 

relieve  the  tenant  for  life  of  all  burden.    He  would  suffer  in  his  income. 

Under  the  Public  Health  (London)  Act,   1891,  the  whole  of  the 

expenditure  is  chargeable  against  the  owner,  and  there  is  no  distinction 

between  what  are  improvements  and  what  are  not. 

[Cozens-Hardy  L.J.  The  summons  is  intituled,  "In  the  matter 
of  the  Settletl  Land  Acts,"  and  under  these  Acts  the  Court  can  dissect 
the  expenditure,  and  see  what  was  for  permanent  improvement  and 
what  was  not.] 

P.  O.  Lawrence,  K.C.,  and  C.  Church  for  the  remaindermen.  The 
summons  is  in  fprm  a  Settled  Land  Act  summons,  though  the  notice 
of  appeal  is  different.     The  tenant  for  life  is  not  bound  to  spend 


Digitized^by 


Google 


<^-A.  COURT    OF    APPEAL.  •  TO53 

mone}'  on  the  estate,  and  if  he  does  it  is  as  a  merely  voluntary  act.     In        t^Q^ 
In  re  Hotchkys  and  In  re  Freman  the  question  was  as  to  repairs  by  Jiv  Paraham's^ 
the  trustees.     If  the  trustees  had  spent  the  money  and  come  to  the  Settlement  The 
Court  for  reimbursement,  the  Court  could  have  declared  them  entitled  ^^n  iH^suraiice 
to  a  charge,  but  it  is  quite  different  when  the  tenant  for  life  asks  to  be  Co.  v.  Hartopp. 
reimbursed  what  he  has  spent  voluntarily.     That  can  only  be  done 
where  there  is  some  recognised  rule  or  principle  permitting  it,  as,  for 
instance,  under  section  15  of  the  Settled  Land  Act,  1890.     The  posi- 
tion of  an  equitable  tenant  for  life  as  regards  these  matters  is  shown 
by  In  re  Wythes;    West  v.  Wyihes,  1893,  2  Ch.  369;  62  L.  J.  Ch. 
663;   In  re  Bagofs  Settlement;    Bagot  \.  Kittoe,    1894,    i  Ch.  177; 
63  L.  J.  Ch.  515;  In  re  Newen;Newen  \\  Barnes,  1894,  2  Ch.  297; 
63  L.  J.  Ch.  763;   and  In  re  Richardson ;    Richardson  v.  Richardson^ 
1900,  2  Ch.  778;  69  L.  J.  Ch.  804. 

[RoMER  L.J.  I  do  not  think  that  In  re  Lever  goes  so  far  as  to  say 
that  expenditure  such  as  this  must  be  charged  against  capital.  I  think 
the  judge  there,  rightly  or  wrongly,  came  to  the  conclusion  that  the 
repairs  were  such  that  the  cost  was  properly  charged  against  capital.] 

Stamp  for  the  trustees. 

Badcocky  K.C.y  in  reply.  The  summons  can,  if  the  Court  thinks  fit, 
be  amended  so  as  to  ask  for  administration  of  the  trusts  of  the  settle- 
ment, and  for  a  declaration  that  the  appellants  are  entitled  to  a  charge 
on  the  corpus  for  their  expenditure,  and  they  would  offer  no  objection 
to  an  inquiry'  as  to  how  much  of  the  expenditure  was  for  permanent 
improvements.  The  summons  would  in  that  case  be  treated  as  a 
summons  under  the  general  jurisdiction  of  the  Court 

Vaughan  Williams  L.J.  As  this  case  has  turned  out,  I  need  not 
go  into  any  general  question  as  to  the  position  of  an  equitable  tenant 
for  life  who  is  not  in  possession,  nor  any  of  those  questions  which  were 
discussed  in  In  re  Hotchkys  ;  Freke  v.  Calmady  (1886)  32  Ch.  D.  408; 
55  L.  J.  Ch.  546,  or  in  In  re  Freman ;  Dimond  v.  Newburn,  1898, 
I  Ch.  28:  67  L.  J.  Ch.  14,  and  I  must  not  be  understood  as  saying 
anything  to  the  contrary  of  what  was  decided  in  those  cases.  But  the 
first  thing  that  we  have  to  ask  ourselves  in  this  case  is — having  regard 
to  the  peculiar  circumstances  of  this  case — ^whether  the  assignees  of 
the  tenant  for  life  are  entitled  to  stand  in  the  shoes  of  the  trustees; 
and  we  are  of  opinion,  subject  to  something  that  I  am  going  to  say, 
that  they  are  so  entitled,  and  the  real  right  that  they  ought  to  be 
allowed  to  enforce  is  the  right  of  the  trustees.  We  do  not  leave  out 
of  consideration  the  fact  that  they  represent  the  tenant  for  life ;  and, 
without  deciding  what  may  be  the  equity  against  a  tenant  for  life  upon 
an  adjustment  of  the  expenditure  as  between  him  and  those  entitled  to 
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_   ^^O^       the  corpus,  we  express  our  opinion  that,  at  all  events,  these  tenants  for 

/^e  Parnham's     life  are  entitled  to  a  charge  in  the  right  of  the  trustees  by  subrogation 

Settlement.   The  for  the  expenses  of  permanent  improvements ;  and  as  the  tenants  for 

Crown  Insurance  ^^^^  ^Y  ^^^^^  counsel  have  expressed  their  willingness  to  accept  an 

Co.  V.  Hartopp.    immediate  charge  for  that  amount,  we  will  direct  an  inquin  as  to  how 

much  of  this  expenditure  has  been  in  the  nature  of  expenditure  for 

permanent  improvements,  of  which  the  corpus  will  have  the  benefit, 

and  to  that  extent  we  think  that  the  tenants  for  life  are  entitled  to  have 

an  immediate  charge.     This  that  we  are  doing  now  is  not  an  exercise 

of  any  jurisdiction  which  is  given  to  the  Court  under  the  Settled  Land 

Acts,  and  the  order  will  accordingly  be  so  drawn  up. 

The  appellants,  in  my  judgment,  have  succeeded  in  this  case,  as  that 
which  we  are  now  giving  them  is  ver\'  different  from  the  postponement 
with  liberty  to  apply  which  the  judgment  of  Mr.  Justice  Kekewich 
gave  them;  and  under  those  circumstances  we  will  allow  the  costs, 
including  the  costs  of  this  appeal,  to  be  added  to  the  plaintiffs;'  charge. 
The  costs  of  all  parties  will  be  paid  in  the  first  instance  by  the  plain- 
tiffs, and  then  can  be  added  to  their  charge. 

RoMER  L.J.  I  have  come  to  the  same  conclusion.  This  is  not  a 
case  where  a  t^iant  for  life  has  made  a  voluntary  payment  on  account 
of  repairs,  or  a  payment  by  reason  of  some  legal  obligation  that  has 
been  cast  upon  him.  It  is  a  case  where  repairs  had  to  be  executed 
by  the  owners  of  the  property,  who  were  the  trustees,  and  the  tenants 
for  life  found  the  money  which  otherwise  would  have  had  to  be  found 
by  the  trustees  under  an  arrangement  between  them.  In  my  opinion, 
in  the  circumstances  of  this  case  the  arrangement  came  to  this— that 
the  tenants  for  life  in  advancing  the  money  were  to  be  treated  very 
much  as  if  the  money  had  been  expended  by  the  trustees ;  that  is  to 
say,  the  circumstances  were  such  as,  in  my  opinion,  justified  the  tenants 
for  life  in  saying  that  they  stood  in  the  tnisteesi'  place  so  far  as  the 
trustees  themselves,  if  they  had  expended  the  money,  would  have  had 
a  right  to  call  upon  the  remaindermen  to  allow  the  monej'  expended 
by  them  to  be  charged  on  the  corpus  of  the  estate.  That  being  so,  it 
is  clear  to  ray  mind  that  on  this  application  the  Court  had  jurisdiction 
at  any  rate  to  decide  that,  so  far  as  these  moneys  were  expended  in 
permanent  improvements,  the  trustees  certainly  would  be  entitled  to 
charge  them  upon  the  corpus  of  the  estate;  and,  inasmuch  as  the  appel- 
lants' case  is  that  these  moneys  were  all  expended  for  permanent 
•improvements,  and  the)-  do  not  object  to  the  limitation  that  has  been 
fixed  by  my  Lord,  I  think  that  we  can  give  them  relief  to  the  extent 
that  he  has  indicated,  and  the  appeal  ought  to  succeed. 

Under  the  circumstances  of  the  case,  I,  like  my  Lord,  do  not  desire 
or  th'mk  it  proper  to  discuss  the  various  cases  that  have  been  decided ; 
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but  I  only  desire  to  say  this — that  I  trust  it  is  still  left  open  to  this 

Court  to  consider  in  a  proper  case  whether  or  not,  when  trustees  come  /^e  Faniham's 

before  the  Court  in  such  a  case  as  we  have  here,  the  Court  has  not  SettlMMnt.  T^e 
J         ....       .  .  Law  Union  and 

entrusted  to  it  a  discretion  m  exercising  its  jurisdiction   as  to  how  qj^,^  Insurance 

moneys  that  have  been  expended  by  a  trustee  should  be  allotted  as  Co.  v.  Hartopi». 
between  a  tenant  for  life  and  a  remainderman.  It  is  a  matter,  to  a 
great  extent,  of  discretion — ^judicial  discretion,  of  course — but  I  ven- 
ture to  hope  that  it  is  still  open  to  this  Court,  in  determining  between 
the  tenant  for  life  and  the  remainderman  how  repairs  such  as  we  have 
here  ought  to  be  borne,  to  decide  that  it  is  not  bound  by  any  hard  and 
fast  rule,  but  has  a  jurisdiction  to  inquire  into  the  nature  of  the  repairs, 
how  they  were  required,  and  generally  into  the  circumstances  of  the 
case.  I  do  not  want  to  go  beyond  what  I  have  said,  but  I  trust  that  it 
is  still  open  to  consider  that  question  in  any  future  case  that  arises. 

Cozens-Hardy  L.J.  I  am  of  the  same  opinion.  If  the  trustees 
had  come  to  the  Court  knowing  the  expenditure  had  been  in- 
curred, but  before  it  had  been  paid,  and  brought  the  tenants  for  life 
and  the  infant  remaindermen  before  the  Court,  and  had  asked  the 
Court  to  give  them  relief  in  the  shape  of  a  declaration  of  charge,  I 
cannot  myself  doubt  but  that  it  would  have  been  competent  to  the 
Court  to  give  the  trustees  a  charge.  I  think  that  the  Court  would  not 
have  been  bound  to  say  that  the  charge  should  only  be  given  in  cme 
shape  and  form,  namely,  a  charge  upon  the  capital  for  the  amount 
expended  by  the  trustees.  I  think  it  would  have  been  competent  to 
the  Court  to  say  that  the  amount  should  be  raised  by  a  terminable 
charge,  the  effect  of  which  would  have  been  that  the  tenants  for  life 
would  have  had  to  bear  not  merely  the  interest,  but  a  portion  of  the 
capital.  I  think  it  would  have  been  further  open  to  the  Court  to  inves- 
tigate the  nature  of  the  expenditure,  and  to  say  what  was  really  fair, 
just,  and  equitable  as  between  the  various  beneficiaries  in  the  mode  oi 
distributing  the  burden  upon  them. 

Here  we  have  a  peculiar  set  of  facts — a  legal  liability  upon  the 
trustees  to  incur  the  expenditure  and  an  arrangement  made  by  the 
tenants  for  life  with  the  trustees,  to  which,  I  agree,  the  remaindermen 
were  not  privy  or  party,  but  an  arrangement  under  which  the  tenants 
for  life  said,  without  prejudice  to  any  question,  that  the}-  would  find  the 
money  required.  That  being  so,  it  seems  to  me  that  it  is  a  case  in 
which  the  tenants  for  life  are  entitled  to  say  that  they  are  subrogated 
to  the  rights  of  the  trustees  to  the  extent  to  which  the  Court  may  con- 
sider that,  as  against  the  capital  of  the  estate,  the  charge  ought  to  exist ; 
and  when  the  summons  is  amended  in  the  manner  which  has  been 
proposed,  I  think  there  will'be  no  difficulty  in  declaring  that  the  appel- 
lants are  entitled  to  a  charge  of  that  nature.     I  understand  that  they 
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^^^^        do  not  object  to  the  declaration  in  the  form  which  has  been  suggested, 
iP<r  Farnham's    not  giving  them  a  charge   for   the   total    amount  of  ^£255  19s.  lod., 
Uw^Sn  ^*  ^^'^^^^    I  think  would   not  be   right,  but   for   so   much   only  of  the 
Crown  Insurance -£255   19s.   rod.  as  can  be  shown  to  have  been  spent  in  pennanent 
Oo.  V.  Haitopp.    improvements.     There  must  be,  of  course,  an  inquiry'  to  work  out  that 
result,  on  which  evidence  will  have  to  be  adduced  to  satisfy  the  master, 
and  the  charge  will  also  extend  to  the  costs  here  and  below,  the  plain- 
tiffs submitting  to  pay  the  costs  of  the  other  side,  and  of  course  adding 
their  own  costs  to  their  charge.     The  charge  will  be  for  the  aggregate 
amount   of  the   total   costs,    and   for   the  apportioned    part  of  the 
^£255  19s.  lod.,  and  it  will  carr}'  interest. 

RoMER  L.J.  It  will  be  quite  sufficient  to  have  a  declaration  of 
charge  on  the  corpus  for  the  amount,  with  interest  at  4  per  cent  until 
it  is  paid  off  upon  the  death  of  the  tenant  for  life.  It  is  a  charge  by 
the  Court.     A  deed  will  not  be  required. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs — Robins,  Hay,  Waters,  and  Hay. 
Solicitors  for  the  trustees  and  remaindermen — Church,  Adams,  and 
Prior. 
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BRINCKMAN  u.    MATLEY.  /"6'  i3»  M 

Fopeshope— Private  owner— Rl£rl&t  of  public  to  bathe. 

TAe  plaintiff  C,  was  the  lord  of  the  manor  of  Minster.  The 
defendant  claimed  a  right  in  the  public  at  common  law  to  go  upon  the 
foreshore  at  Joss  Bay^  part  of  the  manor ^  for  the  purpose  of  bathing 
in  the  sea  from  it. 

Held,  that  there  was  no  such  common  law  right. 

The  judgment  of  the  majority  of  the  Court  in  Blundell  v. 
Catterall  (182  r)  5  B.  &  Aid.  268,  folloived. 

Decision  of  Buckley  J.,  reported  2  L.  G.  R.  258  ;  73  L.  J.  Ch. 
160,  affirmed. 

Appeal  froro  a  decision  of  Buckley  J. 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the  Court 
below.  Shortly  they  were  as  follows:  The  plaintiff,  the  Marquis 
Conyngham,  and  the  plaintiffs,  Sir  Theodore  Henry  Brinckman  and 
the  Hon.  Arthur  William  de  Moleyns,  as  trustees  for  him,  were  the 
owners  of  the  manor  of  Minster,  in  the  Isle  of  Thanet,  and  of  the 
foreshore  lying  between  the  ordinary  high-water  mark  and  the  ordinary 
low-water  mark  of  the  sea  at  a  bay  called  Joss  Bay,  part  of  that  manor. 
The  plaintiff,  Frederick  William  Turner,  had  licence  under  a  deed 
executed  by  the  steward  of  the  manor  to  enter  on  a  portion  of  the 
foreshore,  including  Joss  Bay,  for  the  purpose  of  placing  bathing 
machines,  tents,  and  pay  boxes  on  the  shore,  and  in  July,  1903,  he  was 
exercising  his  rights  under  that  deed. 

The  defendant  was  the  headmaster  of  an  elementar)'  school  at 
Poplar,  in  the  county  of  Middlesex.  In  July,  1903,  he  brought  some 
two  hundred  boys  belonging  to  his  school  down  to  a  camp  situated  on 
the  cliffs  immediately  adjoining  Joss  Bay  on  land  belonging  to  Alfred 
Harmsworth,  which  was  customary  freehold  of  the  manor,  and  held  by 
Harmsworih  as  tenant  of  the  manor  at  a  quit  rent,  the  camp  being 
placed  there  by  his  permission.  The  defendant  asserted  the  right  of 
the  boys  to  bathe  in  the  sea  in  Joss  Bay. 

The  plaintiffs  brought  this  action  for  a  declaration  as  to  their  right 
to  the  foreshore,  and  for  an  injunction  to  restrain  the  defendant,  his 
servants,  agents,  and  workmen,  from  bathing  from  the  foreshore  in 
question,  and  from  wrongfully  entering  upon  the  said  foreshore  or  any 
part  thereof  for  that  purpose. 

So  fisur  as  material  to  the  present  report,  the  defendant  based  his 
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^^^^        claim  on  a  common  law  right  in  all  the  subjects  of  the  Crown  to  use 
Brinckman  v.     the  foreshore  for  the  purpose  of  bathing. 

^*^®y*  Buckley  J.  made  the  declaration  asked  for,  and  held  that  there  was 

no  such  common  law  right  as  the  defendant  asserted  :  and  he  granted 
an  injunction.  He  followed  Blundells,  Catierall  (1821)  5  B.  &  Aid 
268. 

The  defendant  appealed. 

Buckmaster^  K.C^  and  Sheldon  for  the  appellant.  The  opportunity  of 
access  to  the  foreshore  which  the  public  have  enjoyed  for  a  long  lime 
shows  that  there  is  a  common  law  right  to  use  it  for  certain  purposes, 
and  one  of  those  purposes  is  bathing. 

[Vaughan  Williams  LJ.  What  is  a  common  law  right?] 

A  right  which  depends  on  the  fact  that  all  persons  have  used  it 
everywhere  in  the  United  Kingdom ;  bathing  in  the  sea  wherever 
access  to  it  can  be  lawfully  obtained  is  an  instance  of  such  a 
right.  The  rights  of  fishing  and  recreation  are  further  instances  of 
the  right.  The  common  law  is  nothing  but  the  immemorial  custom 
of  all  the  inhabitants  of  the  realm:  Ball  v.  Herbert  (1789)37.  R. 
253»  261. 

The  shores  of  the  sea  are  by  the  right  of  nations  common  like  the 
sea  as  being  the  approaches  to  the  sea,  for  no  one  is  prohibited  from 
approaching  to  the  sea  provided  he  abstains  from  the  villas  and 
buildings  :  "  Bracton,  de  Legibus  Angliae,"  bk.  i,  c.  xii.  \  1878  ed,  pp. 
56  and  57.  It  has  been  said  that  Bracton  took  his  law  to  a  great 
extent  from  the  civil  law,  but  he  only  took  what  he  thought  was 
applicable  to  the  common  law  of  England.  He  does  not  say  that  there 
is  no  property  in  the  shores.  The  king  originally  had  the  property  in 
them,  that  is,  between  the  ordinary  high  water  and  low  water  mark: 
"  Hale,  de  Jure  Maris,"  c.  iv.  (Hargrave,  p.  12);  but  the  public  had 
the  use  that  is  necessary  :  "  Callis  on  the  Statute  of  Sewers  "  (and  ed), 
pp.  54,  55.  The  right  of  the  Crown  is  not,  in  general,  for  any  beneficial 
interest  to  the  Crown  itself,  but  for  securing  to  the  public  certam 
privileges  in  the  spot  between  high  and  low  water  mark :  Dickens  ?. 
Shaw  (1823),  "  Hall  on  the  Sea  Shore  "  (2nd  ed.)  app.  xlv.,  Ixiv.  The 
right  of  bathing  is  one  of  such  privileges.  The  king  could  not  grant 
an  exclusive  right  of  fishery  over  the  foreshore  :  "  Moore's  Histor)'  and 
Law  of  the  Foreshore"  (3rd  ed.),  p.  723. 

[Cozens-Hardy  L.J.  referred  to  Alt. -Gen.  v.  Chambers  (1854),  4  Dc 
G.  M.  &  G.  206;  23  L.  J.  Ch.  662.] 

Every  subject  has  the  right  to  take  fish  upon  the  shore  between  high 
and  low  water  mark  :  Bagott  v.  Orr  (1801)  2  B.  &  P.  472  ;  and  the 
right   of  bathing  on  the  foreshore  at  Brighton    seems  to  have  been 
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extensively   practised   before    1809 :    see   Rex  v.    Crunden    (1809)   2         ^^^^ 
Campb.  89.  Brinckman  v. 

The  learned  judge  relied  upon  Blundeil  v.  Catterall  (1821)  5  B.  &  M*%- 
Aid.  268,  but  the  plaintiff  there  had  ihe  exclusive  right  of  fishery  at  the 
place  in  question  with  stake  nets,  and  the  right  claimed  by  the 
defendant  was  to  drive  bathing  machines  over  it.  The  judgment  of 
the  Court  might  have  gone  on  those  special  facts  only.  The  judges 
did  express  themselves  in  more  general  terms,  but  those  general  state- 
ments were  not  necessary  for  the  decision  of  the  case,  and  the  decision 
was,  in  effect,  a  decision  on  the  circumstances  of  the  case. 

Every  one  has  the  right  of  fishing  in  the  sea — it  is  common  to  all,  so 
there  must  be  a  right  of  access  to  it  for  all.  Every  sea-coast  village  or 
town  has  a  highway  ending  on  the  foreshore,  and  that  shows  that  they 
must  have  rights  over  it.  Whatever  rights  the  public  had  in  the 
foreshore  when  it  was  in  the  ownership  of  the  Crown  must  remain  when 
it  is  in  private  ownership  :  "  Hale,  de  Jure  Maris,"  c.  vi.  Blundeil  v. 
Catterall  \i?i%  followed  by  Cozens  Hardy  J.  in  Llandudno  Urban  Council 
v.  IVoodSy  1899,  2  Ch.  705  ;  68  L.  J.  Ch.  623,  but  apparently  only 
because  he  felt  bound  by  it.     This  Court  is  not  bound  by  that  case. 

[RoMER  LJ.  It  has  been  recognised  in  Ireland  in  Howe  v.  Statvell 
(1833)  Alcock  &  Napier  348,  356  :"  Carson's  Real  Property  Statutes  " 
(ed.  1902),  p.  91.] 

[^Astbury^  K,  C,  It  was  also  recognised  by  Alderson  B.  in  Tyson  v. 
Smith  (1838)  9  A.  &  E.  406,  412.] 

It  was  cited  in  Mace  v.  Philcox  (1864)  15  C.  B.  n.s.  600  ;  33  L.  J. 
C.  P.  1 24,  and  that  case  could  have  been  decided  simply  on  Blundeil 
v.  Catterall  if  the  Court  had  approved  of  it,  but  it  was  not  so  decided. 

In  Att,-Gen.  v.  Tomline  i^\?>']^)  12  Ch.  D.  214,  233;  48  L.  J.  Ch. 
593,  597,  Fry  J.  says  that  early  writers  considered  that  the  bank  of  the 
sea  was  not  absolutely  private  property  free  from  all  public  use,  and  he 
bad  before  him  the  passage  referred  to  in  Callis.  There  cannot  be 
exclusive  possession  of  it :  Lord  Advocate  v.  Young  (1887)  12  App.  Cas. 
544 »  553-  If  that  is  so,  it  is  for  the  Court  to  say  in  each  case  whether 
the  particular  right  claimed  by  the  public  is  one  to  which  they  are 
entitled.  There  is  no  authority  for  saying  that  the  rights  of  the  public 
in  the  foreshore  are  limited  to  fishing  and  navigation.  If  that  was 
decided  in  Blundeil  v.  Catterall  it  was  wrongly  decided.  The  sea  is  a 
highway  which  anyone  can  use  who  can  get  to  it.  It  cannot  be  that 
the  right  to  cross  the  foreshore  is  limited  to  two  only  of  the  purposes 
for  which  people  want  to  use  the  sea. 

[RoMER  LJ.  Do  you  say  that  the  whole  foreshore  is  a  public 
highway  ?] 

It  is  not  necessary  to  go  so  far  as  that.     It  is  sufficient  to  say  that 
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^^^^  bathing  is  one  of  the  purposes  for  which  it  may  be  used.  The  rights  of 
Brinckman  ».  the  public  in  land  covered  by  tidal  water  are  dealt  with  in  "Phearon 
M»%-  Rights  of  Water  "  (ed.  1859),  pp.  44-50. 

Astbury^  K,  C,  and  Mossop  for  the  plaintiffs  were  not  called  upon. 

Vaughan  Williams  L.J.     This  case  raises  what  at  one  time  in  the 
history  of  the  law  of  this  country  might  have  been  a  very  difficult 
question,  and  certainly  was  a  very  important  question  \   but,  according 
to  my  understanding,  the  law  as  laid  down  by  the  majority  of  the  Court 
in  Blundellv,  Catterall  (1821)  5  B.  &  Aid.  268,  has  been  recc^ised 
ever  since  by  the  whole  of  the  profession  as  an  accurate  and  binding 
statement  of  the  law ;   and  I  do  not  think,  if  that  is  so,  that  we  ought 
now,  after  the  lapse  of  eighty  years,  to  upset  the  law  as  thus  settled.    I 
know  that  it  may  be  properly  said,  as  indeed  it  was  said,  on  behalf  of 
the  appellant,  that  the  exact  question  which  the  Court  of  King's  Bench 
had  to  decide  in  Blundell  v.  Catterall  is  not  the  question  that   we  have 
to  decide  to-day.     Each  of  the  judges  there  began  his  judgment  by 
stating  what  the  question  to  be  decided  was.    Holroyd  J.  says  (p.  288): 
"  The  question  put  in  this  case  for  our  opinion,  is  the  general  question, 
whether  there  is  a  common  law  right  for  all  the  King's  subjects  to 
bathe  in  the  sea,  and  to  pass  over  the  seashore  for  that  purpose,  on  foot 
and  with  horses  and  carriages.     But,  coupled  with  the  facts  stated  in 
the  case,  the  question  really  is,  whether  there  is  a  common  law  right  in 
all  the  King's  subjects  to  do  so  in  the  locus  in  quo,  though  the  soil  of 
the  seashore,  and  an  exclusive  right  of  fishing  there  in  a  particular 
manner  (namely,  with  stake  nets),  are  private  property  belonging  to  a 
subject,  and  though  the  same  have  been  a  special  peculiar  property  from 
time  immemorial."     And  when  Abbott  C.J.  comes,  at  the  conclusion  of 
the  case,  to  state  shortly  what  the  judgment  of  the  Court  is,  he  says:  "But 
where  one  man  endeavours  to  make  his  own  special  profit  by  conveying 
persons  over  the  soil  of  another,  and  claims  a  public  right  to  do  so,  as  in 
the  present  case,  it  does  not  seem  to  me  that  he  has  any  just  reason  to 
complain,  if  the  owner  of  the  soil  shall  insist  upon  participating  in  the 
profit,  and  endeavour  to  maintain  his  own  piivate  right,  and  presenre 
the  evidence  thereof.     For  these  reasons,  I  am  of  opinion  that  there 
is  not  any  such  common  law  right  as  the  defendant  has  claimed."   I 
have  read  those  passages  to  show  that  I  quite  recognise  and  bear  in 
mind  that  that  which  had  to  be  decided  in  Blundell  v.  Catterall  ms, 
strictly  speaking,  not  the  same  question  as  that  which  we  have  to  decide 
here ;    but  when  the  majority  of  the  Court  came  to  discuss  the  narrower 
question  which  they  had  to  decide  in  Blundell  v.  Catterall,  they  each 
of  them  did  discuss  and  did  determine  the  wider  right  which  is  claimed 
by  the  defendant  in  this  action.     That  is  to  say,  they  did  discuss  the 
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question  whether  there  is  by  common  law  a  right  to  go  upon  that  part ^^^^ 

of  the  foreshore  which  has  become  private  property  for  the  purpose  of  Brinckman  v, 
bathing,  and  they  really  discussed  not  only  the  question  whether  ^^^^^y* 
there  is  a  common  law  right  to  do  that  in  a  case  where  a  part 
of  the  foreshore  has  become  private  property,  but  they  also  discussed 
the  question  whether  there  exists,  or  existed,  any  such  right  at  a  time 
when  the  foreshore  still  continued  to  be  Crown  property ;  and,  in  my 
judgment,  we  should  be  doing  very  wrong  if  we  were  now  to  reopen  the 
questions  which,  in  my  opinion,  were  determined  once  and  for  always 
in  the  judgments  of  the  majority  of  the  Court  in  that  case. 

Having  said  that,  I  really  feel  that  it  would  be  a  sort  of  presumption 
on  my  part,  when  I  am  following  the  judgments  of  the  majority  of  the 
Court  in  that  case,  to  attempt  to  give  again  the  grounds  which  justify 
those  judgments — in  particular  the  judgment  of  Holroyd  J.,  which  has 
come  to  be  regarded  as  one  of  the  finest  examples  that  we  have  of  how 
the  judgment  of  an  English  judge  ought  to  be  expressed,  and  its 
reasons  given.  I  am  quite  unwilling,  therefore,  to  attempt  to  do  any- 
thing of  the  sort ;  but  I  propose  to  say  a  word  or  two  about  some 
grounds  which  were  urged  by  counsel  on  behalf  of  the  appellant  when 
attacking  this  judgment.  I  mean  things  that  they  said  when  asked  how 
they  would  state  their  own  case  apart  from  the  decision  of  Holroyd  J. 
As  I  understand,  the  way  in  which  they  put  it  was  this :  They  said,  so 
far  as  the  sea  is  concerned,  no  one  can  possibly  deny  the  right  to  swim 
in  the  sea,  and  the  only  thing  that  could  be  in  question  was  the  right  of 
access  to  the  sea  from  the  land  in  order  to  enable  one  to  get  into  it  and 
swim.  They  said  that  there  was  a  right  of  access  to  the  sea  across  the 
foreshore  in  the  sense  in  which  the  foreshore  is  the  property  of  the 
Crown — the  foreshore  covered  by  the  medium  tides.  They  at  first  said 
that  there  was  a  right  of  access  to  every  part  of  the  foreshore,  and  that 
that  right  was  really  essential  to  the  exercise  of  rights  which  it  was 
admitted  that  the  public  had  over  the  sea,  like  the  right  of  navigation 
and  the  right  of  fishing.  It  was  put  to  them  that  it  might  be  that  those 
rights,  when  they  were  exercised,  had  to  be  exercised  by  obtaining 
access  to  the  sea  by  going  along  public  highways  which,  when  they 
reached  the  foreshore,  would  be  treated  as  prolonged,  when  the  sea  was 
out,  over  the  foreshore  in  a  direct  line  to  the  sea.  Apparently  they 
rejected  that  as  being  the  limit  of  the  right  of  the  public,  on  the  ground 
that  when  they  had  to  exercise  one  of  those  rights — that  is,  the  right  of 
fishing — they  would  want  to  progress  along  the  beach  right  and  left  in 
order  to  exercise  that  right.  In  fact,  they  were  driven  to  say,  in  order 
to  maintain  their  position,  that  there  was  a  public  highway  along  the 
whole  of  the  beach,  the  frontage  of  the  sea,  in  so  far  as  it  fell  within 
the  foreshore.     All  I  can  say  is  that  I  could  not  see  that  they  produced 
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^^^^        any  authority  whatsoever  to  support  that  proposition.     Under  those 
Brinokman  v.     circumstances,  as  the  appellant  does  not  seem  to  me  either  to  show  that 
®y*  the  right  that  he  contends  for  is  essential  to  the  exercise  of  any  admitted 

public  right  on  the  sea,  nor  does  he  show  any  authority  which  affirms 
such  a  right,  I  do  not  think  that  we  ought  to  affirm  this  right  now,  the 
affirmation  of  which  would,  in  my  judgment,  be  entirely  inconsistent 
with  the  judgments  of  the  majority  of  the  learned  judges  in  Blundellv, 
CatteralL 

Counsel  cited  to  us  text-books — text-books,  no  doubt,  written  by 
authors  of  great  learning  and  authority — and  they  relied  very  much 
upon  certain  passages  in  Dickens  v.  Shaw  (1823),  "  Hall  on  the  Sea 
Shore  "  (2nd   ed),  app.  xlv.,  Ixiv.,  which  are  said  to  affirm  the  propo- 
sition that  the  right  of  the  Crown  in  the  foreshore  is  not  in  general  for 
any  beneficial  interest  to  the  Crown  itself,  but  for  securing  to  the  public 
certain  privileges  in  the  spot  between  high  and  low  water.     If  all  that  is 
meant  by  that  proposition  is  the  proposition  which  was  affirmed  by 
Bayley  J.  in  his  judgment  in  Blundell  v.  Catteraii,  I  have  not  a  word  to 
say  against  it,  but  I  do  not  see  how  it  helps  the  appellant's  contention. 
It  was  Bayley  J.  who  delivered  the  judgment  in  Dickens  v.  Shaw^  and 
it  is  not  likely  that  he  meant  to  say  anything  different ;    but  if  all  that 
Mr.  Hall  in  his  essay  on  the  "  Rights  of  the  Crown  in  the  Sea  Shore  " 
(2nd  ed.))  pp-  21 8,  219,  meant  to  say  is  that  which  was  said  by  Bayley  J. 
\\x  Blundell  w,  Catterall,  5  B.  &  Aid.  at  p.  304 — "  Many  of  the  King's  rights 
are,  to  a  certain  extent,  for  the  benefit  of  his  subjects,  and  that  is  the 
case  as  to  the  sea,  in  which  all  his  subjects  have  the  right  of  navigation, 
and  of  fishing,  and  it  is  so  in  highways,  along  which  all  his  subjects 
have  the  right  of  passage,  and  the  King  can  make  no  modem  grants  in 
derogation  of  those  rights  " — it  in  no  way  supports  the  appellant  in 
saying  that  it  is  impossible  that  the  Crown  should  have  any  beneficial 
interest  in  the  foreshore.     When  one  comes  to  consider  the  matter,  one 
knows  perfectly  well  that  the  Crown  has  large  beneficial  rights  in  the 
foreshore  —  rights  which  are  now,   I   think,   enjoyed   by  the  public 
Exchequer ;   but  they  are  none  the  less  the  rights  of  the  Crown,  and,  as 
was  pointed  out  during  the  argument  by  Cozens-Hardy  L  J.,  in  the  case 
of  a  railway  coming  along  the  foreshore,  the  railway  company  have  to 
buy  of  the  Crown,  and  to  pay  the  Crown  for  the  foreshore ;   and  there 
are  all  sorts  of  rights  on  the  foreshore,  beneficial  rights — ^pecuniary 
beneficial  rights — which  the  Crown  has  habitually  exercised.    Under 
those  circumstances  it  is  sufficient  to  say  that  it  is  true  that  the  Crown 
holds  the  foreshore  upon  such  terms  that  it  has  to  recognise  the  jus 
publicum^  whatever  it  is,  over  the  foreshore,  and  to  do  nothing  which  is 
inconsistent  with  that  Jus,     The  jus^  as  far  as  the  rights  of  navigation 
and  of  fishing  are  concerned,  to  use  the  foreshore  for  those  purposes. 
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has  a  great  deal  of  authority  to  support  it ;   but  except  for  those  rights, 

and  except  in  so*  far  as  any  act  which  was  done  would  defeat  those  Brinckman  v, 

rights,  the  Crown  has  beneficial  ownership  of  the  foreshore,  and  the  ^^^1- 

private  persons  here,  the  present  owners  of  the  foreshore,  would  have 

those  rights  vested  in  them. 

Under  those  circumstances  it  seems  to  me  that  we  ought  to  support 
the  judgment  of  Buckley  J.,  because  we  are  bound  to  follow  Blundell  v. 
Catferaily  which  is  to  my  mind  conclusive  of  this  case.  I  think  this 
judgment  ought  to  be  affirmed. 

RoMER  L.J.  I  hope  I  may  be  excused  for  saying  that  I  have  listened 
most  sympathetically  to  the  arguments  addressed  by  the  appellant's 
counsel  in  this  case ;  but  my  duty  as  a  judge  is  to  say  that  I  cannot 
accede  to  those  arguments;  No  doubt,  in  connection  with  the  foreshore 
of  this  country,  there  are  certain  rights  of  the  public  in  relation  to 
navigation  and  fishing,  and  what  the  extent  of  those  rights  may  be  I 
need  not  consider  now,  for  the  right  claimed  here  is  in  no  wise 
connected  with  rights  of  navigation  or  rights  of  fishery.  Also,  no 
doubt,  the  public  have  certain  rights  of  necessity  ;  but  I  am  obliged  to 
say  that  in  the  eyes  of  the  law  bathing  cannot  be  regarded  as  a  matter  of 
necessity  in  dealing  with  the  proposition  I  have  just  mentioned.  I 
suppose  a  claim  to  bathe  in  the  sea  would  be  regarded  in  the  eyes  of 
the  law,  if  it  was  a  claim  as  of  right,  as  a  claim  for  a  species  of 
recreation.  That  being  so,  on  what  grounds  does  the  appellant  base 
his  claim  ?  He  puts  it  in  one  of  two  ways :  First,  he  puts  it  as  part  of 
the  general  right,  and  says  that  there  is  a  general  right  on  the  part  of 
the  public  of  passing  and  re-passing  for  all  lawful  purposes  along  every 
part  of  the  foreshore — in  other  words,  that  the  foreshore  is  to  be 
regarded  as  a  species  of  public  highway.  In  the  alternative,  he  says,  if 
that  is  not  so,  at  any  rate  the  public  have  a  limited  right  or  a  special 
right  to  use  the  foreshore  for  the  purpose  of  bathing. 

If  those  questions  had  not  been  considered  more  than  eighty  years 
ago,  I  think  they  would  have  had  to  receive,  and  would  have  received, 
the  most  careful  consideration,  and  might  have  been  treated  as  giving 
rise  to  some  difficulty ;  but  both  those  questions  had  to  be  considered, 
and  were  most  carefully  and  fully  dealt  with  in  Blundell  v.  CatteralL 
No  one  can  read  the  judgments  in  that  case  without  seeing  how  very 
fully  all  the  points  bearing  upon  the  questions  involved  were  dealt  with 
and  considered,  and  how  careful  the  judgments  were  ;  and  in  particular 
I  think  it  may  be  said  that  the  judgment  of  Holroyd  J.  has  been 
considered  as  one  of  the  most  remarkable  judgments  that  was  delivered 
by  that  learned  judge  in  the  course  of  his  career  on  the  Bench.  The 
points  in  question  there  received  the  most  minute  and  careful  con- 
sideration.    The  judgments  of  the  majority  of  the  judges  in  that  case 
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^^^^  have  remained  unchallenged  by  judicial  authority  from  that  time  to  the 
Brinckman  v.  present.  They  have  received  recognition,  but  have  never  been 
Matley.  dissented   from.      Throughout   the   long  period  that  has  elapsed  no 

single  judgment  can  be  pointed  to  in  which  they  have  been  impugned 
or  reflected  upon  ;  and  under  these  circumstances  I  agree  with  my  Lord 
in  thinking  that  it  is  too  late  to  ask  us  to  treat  this  as  an  open  question. 
I  think  we  are  bound  under  the  circumstances  by  the  decision  in  that 
case,  unless  indeed  we  were  persuaded  that  some  of  those  judgments 
were  obviously  wrong ;  and  certainly,  speaking  for  myself,  that  is  far 
from  the  case.  Indeed,  the  judgment  of  Holroyd  J.  appears  to  me  to 
be  a  very  convincing  judgment.  At  any  rate,  at  this  period  of  time  I 
am  not  prepared  to  differ  from  the  judgment  of  the  majority  in  that 
case,  and  I  think  this  Court  ought  to  follow  that  judgment.  I  agree» 
therefore,  in  thinking  that  this  appeal  fails. 

Cozens-Hardv  LJ.  I  agree,  but,  having  regard  to  the  very 
admirable  arguments  which  have  been  addressed  to  us  on  behalf  of  the 
appellant,  I  desire  to  add  a  very  few  words.  If  we  were  in  1804 
instead  of  1904  the  question  raised  in  the  app>eal  would  undoubtedly 
have  required  much  consideration  and  elaborate  research,  but  the  great 
case  of  Blundell  v.  Catterall^  decided  in  the  Court  of  King's  Bench  in 
1 82 1,  has  relieved  us  from  this  task.  No  earlier  authority  has  been 
cited  to  us  which  was  not  discussed  in  that  case.  The  whole  law 
relating  to  the  foreshore  was  there  investigated,  and  with  a  learning 
which  it  is  impossible  not  to  envy.  I  take  that  decision  to  amount  to 
a  positive  assertion  that  no  such  right  as  is  now  claimed  exists  at 
common  law.  This  case,  or  rather  the  principles  there  laid  down,  have 
never  since  been  questioned  in  any  authority  which  has  been  called  to 
our  attention.  Under  those  circumstances,  without  saying  that  it  may 
not  be  open  to  the  House  of  Lords  to  reconsider  it,  I  think  the  point 
is  one  which  we  ought  not  in  this  Court  even  to  attempt  to  discuss. 

One  word  more  only  about  a  case  which  was  very  much  relied  on — 
Ba^ott  V.  Orr  (i8ot)  2  B.  &  P.  472.  Whether  Bagotty,  Orr  is  good 
law  or  not  it  is  not  necessary  for  us  to  decide.  Certainly  I  do  not 
desire  to  attack  it,  but  it  only  proceeds  on  the  footing  that  the  common 
right  of  fishing  enjoyed  by  the  public  includes  the  right  to  get  shell-fish 
when  the  foreshore  is  dry ;  but  it  in  nowise  supports  the  right  of  the 
public  to  go  on  the  foreshore  for  the  purpose  of  bathing,  or  for  the 
purpose  of  recreation. 

For  these  reasons  I  think  that  the  appeal  fails,  and  should  be 
dismissed  with  costs. 

Appt€U  dismissed. 

Solicitors  for  the  appellant — Lewis  and  Lewis. 

Solicitors  for  the  respondents — Saltwell,  Tryon,  and  Saltwell. 
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LONDON  COUNTY  COUNCIL  v.  DAVIS.  A/y8,  12. 

streets— MeanlnflT  of  *'  street  '*— Fopinliiflr  and  laylziflr  out  of  si^peet  fop 
foot  tpafflc—MetPopolls— Market  op  bazaap— Liondon  Bulldlziflr 
Act,  1894  (57  &  58  Vict,  c  ocxUl.),  ss.  5,  7,  a 

A  court  in  the  Metropolis  laid  out  on  ground  cleared  of  ancient 
buildings^  with  ^$  places  of  business  on  one  side^  with  24  independent 
shops  on  the  other,  and  having  six  or  seven  means  of  access  for  persons 
on  foot  from  the  surrounding  streets  through  the  buildings,  is  a 
street  intended  fojr  foot  traffic  within  section  7  of  the  London  Building 
Act,  \^()^,  and  requires  the  sanction  of  the  London  County  Council 
to  its  formation,  though  the  control  of  the  entrances  is  retained  by 
the  oumer,  who  closes  the  main  gates  at  night  and  on  certain  days, 
and  though  the  court  with  the  places  of  business  and  shops  is  intended 
to  form  and  does  form  as  a  whole  a  market  or  bazaar. 

Case  stated  by  a  metropolitan  police  magistrate  who  had  dismissed 
an  information  laid  by  Thomas  Chilvers,  on  behalf  of  the  appellants, 
which  charged  that  the  respondent  on  or  about  June  22,  1903,  at  the 
rear  of  houses  in  Cannon  Street  Road,  and  to  the  east  of  Morgan 
Street,  in  the  borough  of  Stepney,  in  the  county  of  London,  and  within 
the  metropolitan  police  district,  did  unlawfully  commence  to  form  and 
lay  out  a  street  without  having  first  obtained  the  sanction  of  the  London 
County  Council,  under  section  7  of  the  London  Building  Act,  1894, 
whereby  he  became  liable  to  the  penalty  prescribed  by  section  200 
(i,  a)  of  the  said  Act. 

The  facts,  &c.,  were  stated  in  paragraphs  3  et  seq,,  as  follows  ; — 

3.  In  or  about  the  month  of  May,  1902,  the  respondent,  who  is  a 
builder,  was  proposing  to  pull  down  a  row  of  small  houses  on  the 
eastern  side  of  Morgan  Street  and  to  build  six  blocks  of  dwellings  on 
the  site  of  such  houses. 

4.  On  reference  to  the  tracing  (enlarged  from  the  Ordnance  sheet 
for  1894)  marked  No.  i,  whereof  a  copy  is  annexed  to  and  is  to  be 
taken  as  part  of  this  case,  it  will  be  seen  that  at  the  back  of  the  yards 
of  the  said  small  houses  in  Morgan  Street  there  was  at  one  time 
another  row  of  small  houses  called  London  Terrace,  which,  however, 
had  been  almost  entirely  pulled  down  about  the  year  1896.  Beyond 
Loudon  Terrace  was  a  footway  leading  from  Commercial  Road  to 
James  Street,  and  beyond  this  footway  were  the  back  walls  of  the 
houses  and  premises  in  Cannon  Street  Road.  The  said  footway  was 
carried   upon   brick  arches,  the  space  under  such   arches  serving  as 

c  c  c  c 
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^^^^        cellars  for  the  London  Terrace  houses.     The  front  walls  of  the  London 


London  County    Terrace  houses  came  up  to  the  footway  which  was  the  only  means  of 
Oouncilv.  Davis,  access  to  them.     Access  was  also  given  by  the  footway  to  the  rear  of 
some  of  the  houses  in  Cannon  Street  Road. 

5.  On  November  3,  1902,  and  before  commencing  to  erect  his  blocb 
of  dwellings,  the  respondent  duly  gave  to  the  district  surveyor  the 
building  notice  whereof  a  copy  marked  a  is  annexed  to  and  is  to  be 
taken  as  part  of  this  case. 

6.  The  respondent  proceeded  to  erect  the  said  blocks  of  dwellings 
with  basements  in  accordance  with  the  tracing  marked  No.  2,  which  is 
annexed  to  and  is  to  be  taken  as  part  of  this  case.  The  basements  at 
the  back  of  the  blocks  were  ultimately  completed  as  shops,  twenty-four 
in  number,  with  entrances  from  the  open  space  next  hereinafter 
described. 

7.  In  order  to  provide  the  necessary  air  space  at  the  basement  level 
of  the  blocks  of  dwellings,  which  was  about  8  feet  6  inches  below  the 
level  of  Morgan  Street,  it  was  necessary  to  excavate  the  ground 
formerly  the  site  of  the  old  houses  in  London  Terrace,  and  the 
respondent  originally  intended  to  extend  the  said  space  up  to  the  wall 
in  rear  of  the  Cannon  Street  Road  houses,  clearing  away  the  arches 
over  which  the  footway  ran,  and  so  doing  away  altogether  with  the 
footway.  He  found,  however,  that  the  wall  at  the  rear  of  the  Cannon 
Street  Road  houses  would  not  stand  without  the  support  which  it 
received  from  the  arches.  He  was  also  served  with  a  writ  at  the  suit 
of  one  Silverman,  the  occupier  of  premises  in  Cannon  Street  Road, 
who  claimed  to  be  entitled  to  a  right  of  way  from  the  rear  of  his 
premises  along  the  footway.  In  these  circumstances  the  respondent 
decided  to  replace  the  old  arches  or  cellars  under  the  footway,  which 
were  in  a  dilapidated  condition,  by  the  erections  described  in  the 
following  paragraph,  which  served  to  carry  the  said  footway,  and  this 
work  was  executed  by  him  in  and  after  the  month  of  June,  1903.  The 
level  of  the  footway  when  replaced  was  about  9  or  10  inches  above  the 
level  of  Morgan  Street,  and  there  was  no  evidence  that  this  was  not  the 
level  at  which  it  originally  stood. 

8.  The  said  erections  are  fifty-five  in  number.  Each  of  them  is 
separated  from  the  adjoining  one  by  a  vertical  brick  wall  nine  inches 
thick.  A  bed  of  concrete  resting  on  iron  girders  supported  on  the 
tops  of  the  walls  forms  a  covering  or  roof  to  the  said  erections,  and  at 
the  same  time  forms  the  surface  of  the  footway.  Each  of  them  is  about 
six  feet  wide  and  four  feet  six  inches  deep  and  nine  feet  high,  and  has 
a  door  or  doors  opening  on  to  the  said  space.  Most  of  them  have  in 
front  small  gables  projecting  slightly  above  the  level  of  the  footway. 
The  said  erections  serve  not  only  to  carry  the  footway  but  also  as 
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buttresses  or  supports  to  the  wall  at  the  rear  of  the  Cannon  Street  Road 

premises.  London  County 

9.  The   said   space  was  paved  by  the  respondent  with  granolithic  Oonncilz'.  Davis, 
cement  paving,  having  a  fall  of  above  four  inches  from  the  Cannon 

Street  Road  side  of  the  space  towards  the  Morgan  Street  side.  The 
surface  water  runs  off  into  gullies  running  along  the  backs  of  the 
blocks  of  dwellings  and  thence  into  a  gully  running  through  the  centre 
of  the  said  blocks  into  the  main  sewer  in  Morgan  Street.  It  is  lighted 
and  cleansed  at  the  respondent's  expense. 

10.  On  September  10,  1903,  when  the  said  information  was  laid,  the 
twenty-four  basements  on  the  Morgan  Street  side  of  the  said  space  and 
the  fifty-five  erections  on  the  Cannon  Street  Road  side  of  the  space 
had  all  or  nearly  all  of  them  been  let  by  the  res[)ondent  to  weekly 
tenants,  chiefly  of  the  Jewish  faith,  and  were  being  used  for  the  sale  or 
storage  of  goods.  The  said  space  was  in  fact  a  kind  of  market  or 
bazaar  and  was  frequented  by  a  large  number  of  persons.  The 
photograph  marked  d,  and  initialled  by  me,  and  dated  October 
19,  1 1.30  a.m.,  is  to  be  taken  as  part  of  this  case  for  the  purpose  of 
giving  a  representation  of  the  construction  of  the  said  space,  but  as 
regards  the  persons  it  must  be  taken  as  representing  those  who  were 
present  at  that  particular  time  only. 

11.  The  means  of  approach  to  the  space  at  the  time  of  laying  the 
information  were  as  follows  : — 

{a)  A  main  entrance  from  Morgan  Street  through  the  middle  of  the 
blocks  leading  down  steps  into  the  said  space  and  having  iron  gates  at 
the  Morgan  Street  end. 

(d)  Each  of  the  blocks  is  entered  by  a  passage  from  which  there  are 
stairs  leading  to  the  upper  part  and  also  stairs  leading  do\vn  into  the 
said  space  from  which  alone  there  is  access  to  the  basements.  The 
stairs  leading  downward  give  access  to  the  space  for  the  occupiers  of 
each  block,  but  there  was  nothing  to  prevent  persons  passing  from 
Morgan  Street  down  these  stairs  into  the  said  space.  Between  the 
laying  of  the  information  and  the  hearing,  wooden  gates  were  placed 
by  the  respondent  to  all  these  entrances  at  the  Morgan  Street  end. 

(c)  A  flight  of  steps  at  the  southern  end  of  the  space  having  a  gate  at 
the  top  through  which  access  was  obtained  to  the  old  footway  and 
thence  into  James  Street,  or  eastward  through  the  old  passage-way  of 
Bowyer's  Buildings  into  Cannon  Street  Road.  After  the  laying  of  the 
information  the  respondent  cut  off  all  means  of  access  to  the  said  space 
at  this  point  by  building  a  wall  somewhere  about  the  spot  marked 
"gates"  on  plan  No.  2. 

{d)  A  flight  of  steps  with  a  gate  at  the  top  leading  up  from  the 
space  on  to  the  old  footway  between  the  erections  numbered  31  and  32 
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on  plan  No.  2.  Facing  the  top  of  the  said  steps,  there  was  a  door  in 
London  Oonnty  the  wall  forming  the  rear  of  premises  in  Cannon  Street  Road  which  the 
Ooandlz'.  Dam  respondent  had  acquired  by  deed  a  licence  to  use,  thus  gaining  access 
into  a  yard  in  which  there  was  a  place  sanctioned  by  the  Jewish 
authorities  for  tjie  killing  of  poultry.  From  this  yard  there  was  a 
passage  leading  into  Cannon  Street  Road. 

{e)  After  passing  through  the  gate  at  the  top  of  the  steps  described 
in  the  last  paragraph,  there  is  a  gate  on  either  side  across  the  old 
footway.  Passing  through  that  on  the  southern  side  access  is  obtained 
to  the  old  footway,  and  thence  through  another  gate  at  a  point  between 
the  erections  numbered  51  and  52  on  plan  No.  2,  and  so  into  James 
Street  or  through  Bowyer's  Buildings  into  Cannon  Street  Road. 
Passing  through  the  gate  on  the  north  side  of  the  said  steps  access  is 
obtained  to  the  old  footway  but  the  entrance  into  Commercial  Road 
had  been  for  some  years  prior  to  the  date  of  the  information  blocked 
up  by  some  person  or  persons  other  than  the  respondent,  and  was  then 
still  blocked  up.  The  respondent  kept  the  door  in  the  wall  and  all  the 
gates  mentioned  in  this  paragraph  under  his  control,  but  whether  he 
had  any  right  to  place  any  gates  across  the  old  footway  it  is  not 
material  to  this  case  to  enquire. 

12.  The  iron  gates  at  the  main  entrance  in  Morgan  Street  above 
referred  to  were  closed  at  night  about  10.30  or  11  p.m.,  and  on  Jewish 
sabbaths  and  festivals.  No  business  whatever  is  permitted  on  Jewish 
sabbaths  and  festivals.  All  other  means  of  access  to  the  said  space 
were  entirely  under  the  control  of  the  respondent.  There  was, 
however,  at  the  date  of  the  information  nothing  to  prevent  persons 
passing  from  Morgan  Street  through  any  one  of  the  passages  in  each 
of  the  blocks  when  the  said  iron  gates  were  so  closed. 

13.  The  said  blocks  of  dwellings  accommodate  some  eight  hundred 
persons  who  naturally  form  the  majority  of  those  who  frequent  the  said 
space  and  deal  at  the  basement  shops  and  the  erections  there,  but 
other  persons  are  not  prevented  by  the  respondent  from  using  the  space 
for  the  same  purpose,  and  it  is  to  his  interest  that  as  many  persons  as 
possible  should  so  use  it. 

14.  The  respondent  laid  out  the  said  space  in  the  circumstances 
and  to  the  extent  above  described,  and  no  further,  and  he  had  not 
made  any  such  application  to  the  council  nor  received  any  such 
sanction  for  forming  or  laying  out  a  street  as  is  required  by  section  7  of 
the  London  Building  Act,  1894. 

The  appellants  contended  that  the  respondent  had  commenced  to 
form  and  lay  out  a  street  for  foot  traffic  within  the  meaning  of  section  7 
of  the  London  Building  Act,  1894,  and  section  200  (i,  a)  of  the 
same  Act,  as  amended  by  the  London  Building  Act,  1894  (Amendment) 
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Act,    1898,  and  they  cited  the  case  of  Armstrong  v.  London   County        ^^O^ 
Council,  1900,  I  Q.  B.  416  ;  69  L.  J.  Q.  B.  267.  London  Oonnty 

The  respondent  contended  that  the  space  in  question  was  a  Jewish  Council  v.  Davis. 
market  or  bazaar,  and  was  not  a  street  within  the  meaning  of  the  said 
Acts- 

The  magistrate  was  of  opinion  upon  the  facts  as  above  stated  that 
the  respondent  had  formed  a  market  in  the  said  space,  but  that  it  was 
not  a  "  street "  within  the  meaning  of  the  Act,  and  he  dismissed  the 
information. 

The  question  of  law  for  the  opinion  of  the  Court  is  whether  his 
decision  was  right  in  point  of  law. 

Tfie  London  Building  Act,  1894  (57  &  58  Vict.,  c.  ccxiii.),  contains 
th^oUowing  provisions : — 

Section  7.  Before  any  person  commences  to  foim  or  lay  out  any  street  whether 
intended  to  be  used  for  carriage  traffic  or  for  foot  traffic  only  such  person  shall  make 
an  application  in  writing  to  the  Council  for  their  sanction  .  .  .  and  no  person  shall 
commence  to  form  or  lay  out  any  street  for  carriage  traffic  or  for  foot  traffic  without 
having  ol)tained  the  sanction  of  the  Council. 

Section  8.  For  the  purposes  of  this  part  of  this  Act  a  person  shall  be  deemed  to 
commence  to  form  or  lay  out  a  street  if  he  erect  a  fence  or  other  boundary  or  lay  down 
lines  of  kerbing  or  level  the  surface  of  the  ground  so  as  to  define  the  course  or 
direction  of  a  street  or  if  he  form  the  foundations  of  a  house  in  such  manner  and  in 
such  position  as  that  such  house  will  or  may  become  pne  of  three  or  more  houses 
abutting  on  or  erected  beside  land  on  which  a  street  is  intended  to  be  or  may  be  there- 
after laid  out  or  formed.  Provided  that  no  person  shall  be  deemed  to  commence  to 
form  or  lay  out  a  street  if  he  do  any  of  the  acts  in  this  section  mentioned  for  some 
purpose  other  than  that  of  forming  or  laying  out  a  street. 

Avory,  K.C,^  Daldy,  and  Robertson  for  the  appellants.  The  question 
is,  has  the  respondent  laid  out  a  new  street  for  foot-passengers  within 
the  meaning  of  the  London  Building  Act,  1894.  The  magistrate  con- 
sidered that  a  market  or  bazaar  had  been  laid  out,  and  that  the  case  was 
therefore  not  within  the  statute,  and  he  dismissed  the  information. 
The  respondent  in  the  first  place  cleared  an  open  space,  and 
subsequently  erected  a  row  of  shops,  therefore  there  is  a  place 
frequented  by  persons  going  to  the  shops,  with  several  accesses  to  it, 
and  frequented  by  numbers  of  persons  besides  those  who  occupy  the 
shops.  It  is  a  thoroughfare  for  foot-passengers  in  the  sense  of  having 
a  route  through  it.  The  public  have  in  fact  access  to  it,  and  it  is  no 
answer  to  say  that  it  is  a  private  street  in  the  sense  of  not  being 
dedicated  as  a  highway:  Armstrongs,  London  County  Council^  1900,  i 
Q.  B.  416  ;  69  L.  J.  Q.  B.  267.  It  is  wrong  to  say  that  because  the 
place  may  be  a  market  or  bazaar  it  ought  therefore  to  be  excluded  from 
the  provisions  of  the  statute,  which  by  section  5  (i)  defines  the 
expression  '^  street "  as  meaning  and  including  any  highway,  and  any 
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^^^^       road,   bridge,   lane,   mews,   footway,  square,  court,  alley    or  passage, 

London  County    whether  a  thoroughfare  or  not. 

Ooancflz;.  Davia.  Macmorran,  K,  C,  and  Brandon  for  the  respondent  The  magistrate 
has  said  that  this  is  not  a  street,  but  that  it  is  a  market  or  bazaar. 
It  is  submitted  that  there  may  be  a  place  which  is  a  market  or  bazaar 
and  in  no  sense  a  street  frequented  by  people.  Section  8  contains  a 
proviso  that  no  one  shall  be  deemed  to  form  or  lay  out  a  street  if  he 
do  any  of  the  acts  in  the  section  mentioned  for  some  purpose  other 
than  that  of  laying  out  a  street  Every  act  of  the  respondent  here  is 
referrable  to  another  state  of  things  altogether.  The  object  with  which 
the  place  was  formed  was  not  to  create  a  thoroughfare  or  give  access 
to  anyone  from  anywhere,  but  to  form  a  market  or  bazaar  which  persons 
from  the  outside  may  attend  if  they  desire.  Armstrong  v.  London 
County  Council  was  largely  decided  upon  a  question  of  fact.  Here  the 
respondent  has  done  all  he  was  compellable  to  do.  Laying  out  a  street 
must  be  for  the  passage  of  traffic.  If,  instead  of  there  being  a  number 
of  small  shops  here,  there  had  been  one  very  large  one,  there  could  be 
no  question  of  laying  out  a  street.  It  is  purely  a  question  of  fact,  and 
this  is  a  market  In  London  County  Council  v.  Davis  (1895)  64  L  J. 
M.  C.  2 1 2,  a  passage  200  feet  long  and  20  wide  leading  through  a 
gateway  to  two  blocks  of  buildings  erected  for  artisans'  dwellings,  and 
not  intended  for  the  use  of  the  public,  was  held  not  to  be  a  street 
within  section  8.  This  market  is  not  intended  for  a  public  thoroughfare. 
The  question  must  be  one  of  degree  in  each  case,  and  the  facts  here 
are  sufficient  to  warrant  the  magistrate  in  holding  that  this  place  was  a 
place  different  from  a  street 

Avory^  K,C^  called  upon  as  to  the  time  when  it  was  suggested  the 
new  street  was  laid  out.  No  point  was  taken  as  to  this  in  the  case,  but 
the  end  of  June,  the  22  nd  or  23rd,  was  properly  fixed  as  the  date,  as 
will  be  seen  from  paragraph  7  of  the  case.  The  Court  is  asked  to  say 
that  the  magistrate  ought  to  have  convicted. 

Cur,  adv,  vult, 

July  12.  Lord  Alverstone  C.J.  Upon  the  point  raised  in  the  case 
by  the  learned  magistrate  I  really  have  had  no  doubt  from  the  time  that  I 
tmderstood  the  facts.  The  magistrate  has  decided  in  favour  of  the 
respondent's  contention  that  the  space  in  question  is  a  Jewish  markei 
or  bazaar,  and  not  a  street  within  the  meaning  of  the  Act,  and  he  was  of 
opinion,  upon  the  facts  as  stated,  that  although  the  respondent  had  formed 
a  market  in  the  said  space  it  was  not  a  street  within  the  meaning  of  the  Act, 
and  he  therefore  dismissed  the  information.  After  listening  to  the  learned 
magistrate's  judgment,  it  is  quite  plain  to  me  that  he  has  embodied  in 
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one  sentence  the  ground  of  his  decision,  and  that  is  that  as  the  place  i^Q^ 
was  described  to  him  as  existing  on  or  about  the  22nd  June  it  was  not  London  Ooontv 
a  street  but  a  market.  Whether  or  not  any  point  could  be  raised  upon  Conncil  v.  Davis, 
an  earlier  state  of  things  which  would  have  made  it  a  street,  and  that 
therefore  some  question  might  well  have  arisen,  is  a  matter  which  we 
need  not  consider  now,  because  it  was  not  raised  before  the  magistrate. 
I  think,  for  the  purposes  of  this  case  the  answer  which  Mr.  Avoty  has 
given  us  is  a  good  one  and  the  correct  one,  and  that  what  was  being 
done  on  June  22nd  was  at  any  rate  the  commencing  to  form  or  lay  out 
a  street  within  the  meaning  of  section  7.  Now  I  stated  a  few  moments 
ago  that  when  we  really  know  what  was  actually  done,  as  Mr.  Avory 
now  suggests,  namely,  when  the  final  act  with  regard  to  the  arches 
under  the  building  forming  the  roadway  was  done,  the  case  does  appear 
to  be  clear.  I  can  see  now  that  there  might  have  been  some  contention 
raised,  although  I  think  it  is  very  likely  it  would  not  prove  a  well- 
founded  one  on  the  facts  that  the  twenty-four  basements  might  be  used 
as  workshops,  or  shops,  in  connection  with  some  trade  which  might  be 
carried  on  by  the  occupants  of  the  houses.  But  looking  at  the  place 
and  seeing  the  character  of  the  buildings,  I  do  not  think  there  is  very 
much  likelihood  of  these  stores  being  used  in  connection  with  the 
rooms  in  the  places  above.  As  I  understand  the  plan  the  passage  is 
utilised  in  the  manner  shown,  and  opens  out  in  six  places  on  this 
court,  and  there  is  a  big  broad  staircase;  there  are  also  ways  out, 
whereby  at  certain  points  people  can  get  out  into  Cannon  Street  Road. 
At  any  rate,  if  it  were  possible  to  put  a  different  construction  upon  the 
matter,  as  it  was  originally  designed  and  contemplated,  Mr.  Davis  was 
minded  to  erect  the  fifty-five  shops  on  the  other  side  to  which  no 
access  can  be  had  at  all  except  by  going  down  the  passage,  and  therefore 
it  seems  to  me  there  is  no  doubt  about  it.  Now  section  7  states  that 
before  any  person  commences  to  form  or  lay  out  any  street,  whether 
intended  to  be  used  for  carriage  traffic  or  for  foot  traffic  only,  applica- 
tion shall  be  made,  and  "  street "  is  deemed  by  the  definition  clause 
(section  5  (i))  to  include  any  highway,  footway,  square,  court,  alley 
or  passage,  whether  a  thoroughfare  or  not.  Mr.  Macmorran  has 
contended,  or  at  any  rate  indirectly  contended,  that  in  order  to  lay  out 
a  street,  within  the  meaning  of  section  7,  the  person  must  be  doing 
something  of  a  character  indicated  in  section  8.  I  do  not  take  that 
view  (and  I  have  expressed  this  opinion  before) ;  section  8  is  in  my 
opinion  a  section  which  has  been  enacted  in  order  to  enable  persons  to 
come  from  the  commencement  of  certain  work,  and  if  as  a  matter  of 
fact  those  acts  are  done,  and  they  are  acts  done  in  the  course  of 
forming  or  laying  out  a  street,  proceedings  can  be  taken  although  the 
street  is  not  finally  formed ;  obviously  for  the  reason  that  it  was  in  the 
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^^^^        interests  of  the  person  himself  that  he  should  be  told  that  he  was 
London  Oounty    beginning  to  do  work  which  he  would  not  be  allowed  to  do.     That  is 
Oonndlz;.  Davis,  the  construction  which  we  put  upon  that  section  when  the  point  arose 
in  another  reported  case. 

As  the  matter  stood  in  June  last,  what  was  the  condition  of  things? 
Here  is  a  court,  or  passage,  of  some  twent)'  feet  wide,  with  fifty-five 
places  of  business  on  one  side  which  have  no  connection  whatever  with 
the  houses  physically  or  structurally,  but  they  arc  let,  some  to  tenants 
and  some  to  outsiders,  and  on  the  other  side  are  twenty-four  inde 
pendent  shops.  That  was  the  state  of  things  at  any  rate  when  the 
London  County  Council  thought  that  what  was  shown  indicated  that 
the  respondent  was  laying  out  this  place  to  be  so  used.  I  do  not  want 
to  go  through  all  the  facts  again,  but  there  were  no  less  than  six  or 
seven  modes  of  access  through  those  buildings  designed  and  designed 
only  for  the  purpose  of  getting  to  them,  and  there  is  also  some  means 
of  access  from  the  Cannon  Street  Road  side. 

Looking  at  the  plan,  and  looking  at  the  statements  in  the  case,  I 
have  no  hesitation  in  coming  to  the  conclusion  that  the  leamed 
magistrate  has  applied  a  wrong  test.  It  is  not  a  question  of  whether 
the  respondent  has  established  a  market  here  or  whether  be  has 
established  a  bazaar.  The  question  is  whether  or  not  he  has  laid  it 
out  so  that  people  shall  be  free  to  come  and  go  and  pass  in  and  out 
and  through  this  place  by  means  of  the  passage,  and  also  by  means  of 
going  to  these  stairs.  I  think  the  learned  magistrate  ought  to  have 
come  to  the  conclusion  that  on  these  facts  there  was  a  commencing  to 
lay  out  a  street  I  desire  to  say  that  I  cannot  on  these  facts  come  to 
any  other  conclusion  without  practically  disagreeing  with  the  reasons  of 
the  decision  in  Armstrong  v.  London  County  Council^  1900,  i  Q.  B. 
416 ;  69  L.  J.  Q.  B.  267,  which  expressly  deals  with  the  matter,  and 
which  seems  to  me  to  be  the  governing  case.  It  does  not  cease  to 
be  a  street  simply  because  some  part  of  the  user  may  be  stopped  at 
certain  times. 

Under  these  circumstances  it  seems  to  me  that  had  the  learned 
magistrate  really  applied  his  mind  to  the  question  of  what  this  really 
was,  a  passage-way  or  thoroughfare,  or  courtyard  leading  to  shops,  he 
must  have  come  to  the  conclusion  that  within  the  definition  of  the 
section,  it  was  a  commencing  to  form  and  lay  out  a  street.  But  he  has 
for  the  moment  allowed  his  mind  to  consider,  not  what  the  respondent 
was  laying  out  and  doing,  but  what  was  the  puipose  in  his  mind 
of  creating  what  he  is  pleased  to  call  a  bazaar  or  a  market,  which 
if  it  be  in  a  street  does  not  prevent  it  from  being  a  street  I  there- 
fore think  that  this  case  must  go  back  to  the  leamed  magistrate  for  a 
conviction. 
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Kennedy  J.  I  am  of  the  same  opinion,  and  have  nothing  to  add.  ^^^^ 

Phillimore  J.  I  also  agree.  Iiondon  Oonnty 

Afi/>ea/  allowed      ^^^  ^-  J>»^«. 

Solicitor  for  the  appellants — W.  A.  Blaxland. 

Solicitor  for  the  respondent — Romaine. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibiflb  (Tourt  of  3u6ticc* 

^^o^  KINGTO    BENCH    DIVISION. 

'^'"''  29  WIELAND  V.  BUTLER-HOGAN. 

Food— Unsound  meat— Meat  Intended  fop  the  food  of  man— PahUe 
Health  Aot,  1875  (88  &  89  Vlot.  e.  65),  as.  116, 117. 

A  butcher  at  the  close  of  business  on  a  Saturday  placed  his  unsold 
meat,  which  was  then  all  sound,  in  a  safe.  In  the  ordinary  count 
of  business  the  safe  would  have  been  opened  after  the  shop  had  bun 
cleansed  on  the  succeeding  Monday  morning,  and  not  earlier,  and  tk 
meat  would  then  have  been  examined  and  any  found  unsound 
destroyed  or  removed.  Some  of  the  meat  in  the  safe  which  had 
become  decomposed  since  the  Saturday  night  was  found  in  that  state 
by  an  inspector  of  the  local  authority,  who  examined  the  safe  on  the 
Monday  morning  before  the  ordinary  time  for  opening  it  arrived. 

Held,  on  a  case  stated  by  justices  setting  out  these  facts,  that  ihert 
was  no  evidence  that  the  decomposed  meat  was  intended  for  the  food 
of  man. 

Mallinson  v.  Carr,  1891,  i  Q.  B.  48;  60  L.  J.  M.  C  34, 
distinguished. 

Case  stated  by  justices  of  Middlesex  before  whom  the  appellant  had 
been  convicted  on  an  information  preferred  by  the  respondent,  a 
medical  officer  of  health  of  the  Tottenham  Urban  District  Council, 
under  sections  116  and  117  of  the  Public  Health  Act,  1875,  ^illpging 
that  on  October  12, 1903,  certain  meat  in  the  possession  of  the  appellant, 
at  194,  Philip  Lane,  in  the  said  district,  was  deposited  for  the  purpose 
of  sale  on  the  premises  and  intended  for  the  food  of  man. 
The  material  parts  of  the  case  were  as  follows  : — 
The  facts  proved  or  admitted  before  us  at  the  hearing  were  as 
follows  : — On  Monday,  October  i,  1903,  shortly  after  12  p.m.,  William 
Charles  Portman,  an  inspector  of  nuisances  for  the  district,  entered  the 
shop  where  the  appellant  carried  on  his  business  of  a  butcher.  One 
customer  was  present  in  the  shop,  which  was  being  cleansed  under  the 
direction  of  the  appellant's  manager,  Sandford  The  shop  contained  a 
safe  which  the  inspector  found  closed.  It  was  opened  by  him,  and 
found  to  contain  a  large  quantity  of  meat,  for  the  most  part  perfectly 
sound,  but  part  of  a  neck  of  mutton,  weighing  about  3  lb.,  some 
sausages,  and  nine  pieces  of  cooked  meat  on  separate  dishes,  showed 
signs  of  decomposition.  All  these  were  seized  by  the  inspector,  and 
after  being  submitted  for  inspection  to  the  respondent  were  taken  before 
and  condemned  by  a  justice  of  the  peace,  on  the  same  day,  as  unsound 
and  unfit  for  the  food  of  man.     The  meat  condemned  was  unsound 
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and  unfit  for  the  food  of  man  at  the  time  of  seizure  by  reason  only  of        t90^ 
decomposition  or  putrefaction.  Wieland  7/. 

•  Evidence  on  behalf  of  the  appellant  ws^s  adduced  as  follows : —  Batler-Hogac. 
Business  was  carried  on  at  the  appellant's  shop  up  to  midnight  on  the 
previous  Saturday,  when  all  the  meat  remaining  unsold  was  placed  in 
the  safe,  and  was  then  sound  and  fit  for  the  food  of  man.  The 
ordinary  course  of  business  at  the  appellant's  shop  is  to  devote  the 
morning  on  Mondays,  when  very  little  trade  takes  place,  to  cleansing 
and  preparatory  work,  and  not  to  set  out  for  sale  or  examine  the 
contents  of  the  safe  until  this  process  is  complete ;  and  on  the  Monday 
in  question  the  safe  had  not  been  opened  after  midnight  on  the  previous 
Saturday  until  the  inspector's  visit,  a  period  of  about  thirty-six  hours. 
And  further,  that  in  the  ordinary  course  of  the  appellant's  business  all 
the  meat  contained  in  the  safe  would  have  been  examined  before  selling 
or  exposing  for  sale,  and  any  part  found  to  have  been  unsound  would 
have  been  removed. 

The  justices  convicted  the  appellant,  and  the  question  for  the  opinion 
of  the  Court  was  whether  their  decision  was  right  in  point  of  law. 

The  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  contains  the 
following  provisions : — 

Section  116.  Any  medical  officer  of  health  .  .  .  may  at  all  reasonable  times 
inspect  and  examine  any  .  .  .  meat  .  .  .  expose<^l  for  sale,  or  deposited  in  any  place  for 
the  purpose  of  sale  .  .  .  and  intended  for  the  food  of  man,  the  proof  that  the  same  was 
not  exposed  or  deposited  for  any  such  purpose,  or  was  not  intended  for  the  food  of 
man,  resting  with  the  party  charged  ;  and  if  any  such  .  .  .  meat  .  .  .  appears  to  such 
medical  officer  ...  to  be  diseased  or  unsound  or  unwholesome  or  unfit  for  the  food 
of  man,  he  may  seize  and  carry  away  the  same  ...  in  order  to  have  the  same  dealt 
with  by  a  justice. 

Section  117.  If  it  appears  to  the  justice  that  any  .  .  .  meat  ...  so  seized  is 
diseased  or  unsound  or  unwholesome  or  unfit  for  the  food  of  man,  he  shall  condemn 
the  same,  and  order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent  it  from  being 
exposed  for  sale  or  used  for  the  food  of  man  ;  and  the  person  to  whom  the  same 
belongs  or  did  belong  at  the  time  of  exposure  for  sale,  or  in  whose  possession  or  on 
whose  premises  the  same  was  found,  shall  be  liable  to  a  penalty  .  .  . 

Clarke  Hall  for  the  appellant.  The  form  in  which  this  case  is  stated 
is  peculiar,  but  it  must  be  taken  that  the  justices  believed  the  appellant's 
evidence  that  the  meat  was  not  intended  for  the  food  of  man.  They 
must  be  taken  to  have  found  that  the  appellant,  the  moment  he  became 
aware  that  the  meat  was  unsound,  would  have  destroyed  it  or  had  it 
removed.  The  facts  here  therefore  differ  from  those  in  Mallinson  v. 
Carty  1891,  I  Q.  B.  48 ;  60  L.  J.  M.  C.  34,  on  which  the  respondent 
will  rely.  There  the  meat  was  inherently  unsound,  and  there  is  a 
distinction  between  the  possession  of  meat  inherently  unsound,  and  of 
meat  which,  originally  sound,  has  gone  bad  in  the  night. 
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_  R.  Cunningham  Glen  for  the  respondent.  All  that  is  proved  in  this 
Wielandz/.  case  is  that  the  appellant's  manager  gave  certain  evidence,  and  by 
Btttler-Hogan.  convicting  the  appellant  the  justices  showed  that  they  did  not  believe 
this  evidence.  By  section  116  of  the  Act  the  omis  was  on  the  appellant 
to  prove  that  the  meat  was  not  intended  for  the  food  of  man.  To 
upset  this  conviction  the  Court  must  hold  that  ihe  justices  were 
bound  by  the  statement  of  the  appellant  that  the  meat  was  not 
intended  for  the  food  of  man — a  statement  which  it  is  manifest  they 
did  not  believe. 

Lord  Alverstone  CJ.  No  doubt  if  the  contention  on  behalf  of  the 
respondent  is  open  to  him  that  the  onus  is  on  the  appellant  to  show 
that  the  meat  was  not  intended  for  human  food  this  conviction  ought 
to  stand ;  but  I  can  hardly  think  that  the  justices  having  stated  the 
case  in  the  way  they  have  done  ever  intended  it  to  be  understood  that 
they  disbelieved  the  appellant's  evidence.  In  my  opinion  they 
intended  to  state,  as  a  fact  proved  before  them,  that  the  meat  had  not 
been  dealt  with  by  the  appellant  on  the  Monday  morning  in  question; 
and  that  while  they  received  and  accepted  his  evidence  on  this  point  as 
truly  stating  the  facts,  they  at  the  same  time  considered  that  he  had 
committed  an  offence  against  the  section  of  the  Public  Health  Act, 
1875,  so  that  the  real  question  in  their  minds  was  whether  they  had 
rightly  come  to  this  conclusion  upon  the  evidence  as  it  appeared  before 
them.  I  agree  with  counsel  for  the  appellant  that  Mallinson  v.  Carr^ 
189 1,  Q.  B.  48;  60  L.  J.  M.  C.  34,  which  certainly  appears  at  first 
sight  to  be  directly  against  the  appellant,  proceeded  on  the  assumption 
that  the  defendant  there  had  in  his  possession  and  retained  meat 
inherently  unsound  after  he  was  perfectly  well  aware  of  the  fact.  I  am 
therefore  of  opinion  that  upon  the  facts  found  here  the  justices  came 
to  a  wrong  determination  in  law,  and  that  the  appeal  ought  therefore  to 
be  allowed. 

Darling  J.  I  am  of  the  same  opinion,  for  there  was  no  proof  that 
the  meat  was  ever  intended  for  the  food  of  man ;  nor  was  there  evidence 
showing  that  it  was  exposed  or  intended  to  be  exposed  for  sale  as  food 
for  man  on  that  Monday  at  all.  The  evidence  of  the  appellant's 
foreman  was  that  the  meat  put  away  in  the  safe  on  the  Saturday  night 
was  not  examined  till  after  the  shop  had  been  cleaned  up  and  put  to 
rights  on  the  Monday  morning ;  and  there  is  no  evidence  to  show  that 
this  meat  when  taken  out  of  the  safe  by  the  inspector  and  discovered 
to  be  tainted  was  ever  intended  for  the  food  of  man. 

Chan  NELL  J.  I  agree. 

Appeal  allowed, 

Soliators  for  the  appellant^^V^ .  T.  Ricketts  and  Sons. 

Solicitor  fot  the  respondent — E.  Shelton. 
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EAST  PRESTON  UNION  u,  LEWISHAM  UNION.  ^^^'^  2,  3. 

Poop  Lmw^ — fitottlement  and  Removal  —  Boundaries  —  Parish  divided 
by  Ltocal  Oovepnment  Aot,  1894  —  Subsequent  alteration  of 
boundaries  by  Provisional  Ordep— Savln^r  In  Provisional  Ordep 
fop  effect  of  ppevlous  pesldenee  —  Local  Oovepnment  Act,  1804 
(66  &  57  Vlot.  c  78),  s.  1  (8)  -  Wopthlnff  Extension  Opdep,  1902 
(scheduled  to  2  K&w.  VII.  c.  oolx.).  Apt.  xxxU 

The  parish  o/B,  was  divided  by  the  direct  operation  of  the  Local 
Government  Acty  1894,  into  two  new  parishes^  which  were  named 
rcspectixiely  B,  and  W,^  with  the  consequence  that  a  settlement  in 
the  original  parish  of  B.  acquired  by  residence  in  the  part  of  that 
parish  that  became  the  parish  of  IV.  was  destroyed. 

A  Provisional  Order  of  the  Local  Government  Board  of  1^02  for 
the  alteration  of  the  boundaries  of  a  borough  made  incidental  alter- 
ations in  the  boundaries  of  among  other  parishes,  the  new  parishes 
of  B.  and  IV.,  and  contained  a  saving  section  with  reference  to 
settlements,  arc,  in  the  parishes  affected.  T/ie  first  two  clauses  of  the 
section  preserved  existing  settlements  and  status  of  irremovability,  and 
the  remaining  clause  provided  that  ^^for  all  purposes  of  settlement  and 
remoifal  residence  prior  to  the  commencement  of  this  Order  in  any 
part  of  the  existing  parishes  of  B.,  H ,  IV.  T.,  and  W.  shall  be 
deemed  to  have  been  residence  in  the  parish  in  which  the  part  is 
included  bv  this  Order.** 

Held,  that  this  saving  did  not  revive,  as  a  settlement  in  W.,  the 
settlement  in  the  original  parish  of  B.  that  had  been  destroyed  by  the 
division  of  that  parish  in  1894. 

Case  stated  by  consent  and  by  order  of  a  judge  pursuant  to  section  1 1 
of  the  Quarter  Sessions  Act,  1849,  ^  follows  : — 

1.  On  June  24,  1903,  by  an  order  of  removal  under  the  hands  and 
seals  of  Brownlow  Poulter  and  William  Brown,  Esqrs.,  two  of  His 
Majesty's  justices  of  the  peace  sitting  in  and  for  the  county  of  London, 
the  settlement  of  one  Charles  Ernest  Lindus,  aged  54  years  or  there- 
abouts, a  pauper  then  chargeable  to  the  Lewisham  Union,  in  the  county 
of  London,  was  adjudged  to  be  in  the  parish  of  Worthing,  in  the  East 
Preston  Union,  in  the  county  of  Sussex,  and  he  was  ordered  to  be 
removed  from  the  said  Lewisham  Union  to  the  said  East  Preston  Union, 
and  the  guardians  of  the  last-mentioned  union  were  thereby  required  to 
receive  and  provide  for  the  said  pauper  according  to  law. 

2.  The  appellants  caused  due  notice  of  appeal  to  the  then  next 
general  quarter  sessions  of  the  peace,  to  be  holden  at  the  sessions 
house,  Newington,   in   and   for   the   said   county  of  London,  against 
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^^^^        the  said  order,  to   be   duly  served,  and  such   appeal  has  been  duly 
East  Prerton       entered. 

La^"°)uMn  ^*  Afterwards,  by  consent  of  the  parties  hereto,  and  by  order  of  the 

Onion.  Hon.  Mr.  Justice  Bucknill,  dated  October,  1903,  this  special  case  was 

stated  between  the  appellants  and  respondents,  the  parties  hereto 
agreeing  that  judgment  in  conformity  with  the  decision  of  this  Court 
and  for  such  costs  both  in  the  High  Court  of  Justice  and  in  the  court  of 
quarter  sessions  as  this  Court  shall  adjudge  may  be  entered  by  motion  by 
either  party  at  the  sessions  held  next  or  next  but  one  after  such  decision 
shall  have  been  given. 

4.  The  said  C.  E.  Lindus  made  a  settlement  by  residence  for  three 
years  and  upwards,  videlicet^  from  about  the  year  1886  to  about  the 
year  1891,  and  not  afterwards,  in  such  manner  in  each  of  the  said  years 
as  to  be  irremovable  at  Lennox  Road  and  Longhurst  Road,  both 
situated  in  the  then  existing  parish  of  Broadwater,  in  the  said  East 
Preston  Union. 

5.  Previous  to  the  passing  of  the  Local  Government  Act,  1894,  and 
from  before  the  year  1886,  the  said  parish  of  Broadwater  was  partly 
within  the  urban  district  of  Worthing  (which  in  the  year  1890  became, 
with  the  adjoining  urban  district  and  parish  of  Heene,  the  borough  of 
Worthing),  and  partly  within  the  rural  sanitary  district  of  the  East 
Preston  Union.  On  the  passing  of  the  said  Act  by  virtue  of  the  opera- 
tion of  the  provisions  in  section  i  (3),  and  other  sections  thereof,  the 
respective  parts  of  the  parish  of  Broadwater  became  separate  parishes. 
By  an  order  of  the  Local  Government  Act,  1894,  Committee  of  the 
West  Sussex  County  Council,  dated  July  27,  1894  (annexed  hereto),  it 
was  provided  as  follows: — "That  part  of  the  parish  of  Broadwater 
which  is  within  the  borough  of  Worthing,  and  which  will  become  a 
separate  parish  by  the  operation  of  the  Local  Government  Act,  1894, 
shall  bear  the  name  of  Worthing,  and  that  part  of  the  parish  of  Broad- 
water which  is  without  the  said  borough,  and  which  wU  become  a 
separate  parish  by  the  operation  of  the  said  Act,  shall  bear  the  name  of 
Broadwater." 

6.  The  said  residences  of  Charles  Ernest  Lindus  at  Lennox  Road 
and  Lynd hurst  Road  were  both  of  them  in  that  part  of  the  original 
parish  of  Broadwater  which  under  the  said  Act  and  order  became  a 
separate  parish  bearing  the  name  of  Worthing. 

7.  By  a  Provisional  Order  dated  May  5,  1902,  made  by  the  Local 
Government  Board  in  pursuance  of  sections  54and  5  9  of  the  Local  Govem- 
ment  Act,  1S88,  cited  as  the  "Worthing  (Extension)  Order,  1902," and 
duly  confirmed  by  the  Local  Government  Board's  Provisional  Orders  Con- 
firmation (No.  7)  Act,  1902  (annexed  hereto),  a  part  of  the  then  parish 
of  Broadwater  within  the  rural  district  of  East  Preston  was  added,  with 
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a  part  of  the  parish  of  West  Tarring,  to  the  then  existing  parishes  of       t90^ 
Heene  and  Worthing  so  as  to  form  a  new  parish  to  be  called  the  parish  East  Preston 
of  Worthing,  the  whole  forming  the  area  of  the  borough  of  Worthing  as  Uiiion  w. 
extended  by  the  said  Provisional  Order.     The  remaining  portion  of  the  \jj^j^ 
then  parish  of  Broadwater  was  as  to  part,  together  with  a  part  of  the 
parish  of  West  Tarring,  amalgamated   with  the  adjoining  parish  of 
Durrington,  and  as  to  the  remaining  part  of  the  then  parish  of  Broad- 
water amalgamated  with  the  adjoining  parish  of  Sompting.     The  part 
of  the  parish  of  Broadwater  amalgamated  with  the  parish  of  Sompting 
was  separated  from  the  rural  district  of  East  Preston  and  the  East 
Preston  Union  and  added  to  the  rural  district  of  Heyning  West  and 
the  Heyning  Union. 

8.  Prior  to  and  at  the  passing  of  the  Local  Government  Act,  1894, 
the  old  parish  of  Broadwater  had  but  one  set  of  overseers,  and  one  poor 
rate  was  made  and  levied  for  the  entire  parish.     From  and  after  the 
passing  of  that  Act,  and  prior  to  the  coming  into  operation  of  the  said 
Provisional  Order  in  X902,  separate  overseers  were  appointed  for  each 
of  the  two  new  parishes  of  Worthing  and   Broadwater,  and  a  separate 
poor  rate  was  made  and  levied  for  each  of  these  said  parishes,  and  from 
that  time,  videlicet,  the  passing  of  the   Local  Government  Act,   1894, 
overseers  ceased  to  be  appointed,  and  a  poor  rate  ceased  to  be  made 
for  the  whole  parish  of  Broadwater.     In  the  year  1902  the  parishes  of 
Broadwater  and  Worthing,  as  created  in   1894,  ceased  to  exist,  and  a 
new  and  extended  parish  of  Worthing,  comprising  in  its  area  the  parish 
of  Worthing  as  created  in  1894,  the  parish  of  Heene,  and  parts  of  the 
parishes  of  Broadwater  and  West  Tarring,  came  into  existence.     Since 
1902  separate  overseers  have  been  appointed  for  the  new  parish  of 
Worthing,  and  a  separate  poor  rate  made  and  levied  for  the  said  parish, 
and  since  1902  overseers  have  ceased  to  be  appointed,  and  poor  rates 
have  ceased  to  be  made  for  the  parishes  of  Broadwater  and  Worthing 
created  in  1894. 
9.  Article  XXXI.  of  the  Provisional  Order  is  as  follows : — 
"(1)  Every  person  who  has  acquired  or  who  on  or  before  the  com- 
mencement of  this  Order   shall   acquire  a  settlement  in  any  existing 
parish  affected   by   this  Order  shall  be  deemed    to  have  acquired  a 
settlement  in  the  parish    comprising  the  area  in  which  the   acts   or 
circumstances   conferring   such   settlement  shall   have   been   done   or 
occurred  or  if  such  acts  or  circumstances  shall  have  been  done  or 
occurred  in  more  than  one  parish  such  settlement  shall  be  in  the  parish 
comprising  the  place  of  residence  of  such  person  at  the  time  of  acquiring 
such  settlement. 

"  (2)  Any  person  who  shall  have  acquired  a  status  of  irremovability 
from  any  existing  parish  affected  by  this  Order  shall  be  deemed  to  have 
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^^^^ acquired  a  status  of  irremovability  from  the  parish  comprising  the  area 

East  Preston      in  which  he  shall  reside  at  the  commencement  of  this  Order  or  (if  he 
Le^hwn  ^^^^^  ^  ^^^"  ^"  ^^^  receipt  of  relief)  from  the  parish  comprising  the 

Union.  area  in  which  he  was  residing  at  the  time  of  becoming  chargeable. 

"  (3)  For  all  purposes  of  settlement  and  removal  residence  prior  to 
the  commencement  of  this  Order  in  any  part  of  the  existing  parishes  of 
Broadwater  Heene  West  Tarring  or  Worthing  shall  be  deemed  to 
have  been  residence  in  the  parish  in  which  the  part  is  included  by  this 
Order." 

10.  The  appellants  contend  : — 

(a)  That  the  original  parish  of  Broadwater  as  above  described  having 
been  divided  into  two  separate  parishes  in  the  year  1894  by  virtue  of 
the  provisions  of  the  Local  Government  Act,  1894,  the  said  parish 
thereupon  ceased  to  exist,  and  all  settlements  gained  in  the  said  parish 
prior  to  such  division,  including  the  settlement  of  the  said  Charles 
Ernest  Lindus  (if  any),  ceased  to  exist  also. 

(d)  That  the  said  Charles  Ernest  Lindus  at  the  time  the  order  of  the 
said  justices  was  made  was  not  legally  settled  in  the  parish  of  Worthing 
or  in  any  parish  in  the  East  Preston  Union. 

(c)  That  the  settlement  of  the  said  Charles  Ernest  Lindus  (if  any)  in 
the  parish  of  Broadwater  prior  to  1894  was  not  revived  or  made  good, 
and  no  legal  settlement  was  conferred  upon  the  said  C.  E.  Lindus  in 
the  ])arish  of  Worthing  by  the  provisions  of  Article  XXXI.  of  the  said 
Provisional  Order. 

11.  The  respondents  contend  : — 

(a)  That  the  parish  of  Broadwater  was  not  divided  for  Poor  Law 
purposes  by  the  Local  Government  Act,  1894. 

(d)  That  the  parish  of  Broadwater  was  not  divided  for  Poor  Law 
purposes  by  the  Order  of  the  Local  Government  Act,  1894,  Committee 
of  the  West  Sussex  County  Council,  dated  July  27,  1894. 

(c)  That  inasmuch  as  both  the  parishes  of  Broadwater  and  Worthing 
were  in  1894,  and  have  been  ever  since,  in  the  East  Preston  Union  no 
division  of  either  of  the  said  parishes  affected  the  settlements  therein. 

(d)  That  if  the  settlement  of  the  said  C.  E.  Lindus  ceased  for  a  time 
to  exist,  by  the  operation  either  of  the  Local  Government  Act,  1894,  or 
of  the  order  of  the  Local  Government  Act,  1894,  Committee  of  the 
West  Sussex  County  Council  of  July  27,  1894,  it  was  revived  or  made 
good  by  the  provisions  of  the  Article  XXXL  of  the  Provisional  Order 
of  May  5,  1902,  confirmed  by  the  Local  Government  Board  Provisional 
Orders  Confirmation  (No.  7)  Act,  1902. 

(e)  That  consequently  the  said  C.  E.  Lindus  was  at  the  time  of 
making  the  said  order  of  removal  and  still  is  settled  in  the  present 
parish   of  Worthing  by  virtue  of  his  residence  for  three  years  and 
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upwards,  viz.,  from  about  1886  to  about  1891,  in  such  part  thereof  as 

was  then  the  parish  of  Broadwater  in  such  manner  in  each  of  the  said  East  Preston 

years  as  to  be  irremovable.  Le^^^lwin 

1 2.  The  question  for  the  decision  of  this  Court  is  whether  the  said  Union. 
C.  E.  Lindus  was  legally  settled  in  the  said  parish  of  Worthing,  in  the 
East  Preston  Union,  at  the  time  of  the  making  by  the  said  justices  of  the 
said  order  of  removal. 

13.  If  the  Court  shall  be  of  opinion  in  the  affirmative  thereof,  then 
the  appellants  agree  that  a  judgment  in  conformity  with  such  decision 
and  with  such  costs,  both  in  the  High  Court  of  Justice  and  in  the  court 
of  quarter  sessions,  as  the  Court  may  adjudge,  may  be  entered  on  motion 
by  the  respondents  after  such  decision  shall  have  been  given.  If  the 
Court  shall  be  of  a  contrary  opinion,  then  the  respondents  agree  that  a 
judgment  in  conformity  with  the  decision  of  such  Court  and  for  such 
costs,  both  in  the  High  Court  of  Justice  and  in  the  court  of  quarter 
sessions,  as  the  High  Court  may  adjudge,  may  be  entered  on  motion 
by  the  appellants  at  the  sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given. 

Macmorran^  K.C.,  and  W.  Mackenzie  for  the  appellants.  The 
settlement  in  Broadwater  was  destroyed  by  the  division  of  the  parish 
effected  by  the  Local  Government  Act,  1894.  Upon  this  point  the  case 
is  covered  by  Dorking  Union  v.  St,  Saviour^ s  Union,  1898,  i  Q.  B.  594 ; 
67  L.  J.  Q.  B.  408.  Clause  (3)  of  Article  XXXI.  of  the  Provisional 
Order  of  1902  did  not  revive  the  pauper's  settlement  in  Worthing ;  it 
was  intended  as  a  saving  clause  to  preserve  the  effect  of  residence  in 
the  parishes  existing  at  the  time  of  the  Provisional  Order.  The  pauper's 
residence  took  place  in  a  parish  which  had  ceased  to  exist  before  that 
time.  [They  also  cited  West  Ham  Union  v.  London  County  Council^ 
1904,  A.  C.  40;  2  L.  G.  R.  3or  ;  73  L.  J.  K.  B.  85  ;  Stourbridge 
Union  v.  Droitwich  Union  (187 1)  L.  R.  6  Q.  B.  769;  40  L.  J.  M.  C. 
186  j  and  Reg,  v.  Tipton  Inhabitants  (1842)  3  Q.  B.  215;  11  L.J. 
M.  C.  89.] 

Claveli  Salter,  K,  C,  and  R,  Cunningham  Glen  for  the  respondents. 
So  far  as  this  Court  is  concerned  it  must  be  admitted,  in  view  of 
Dorking  Union  v.  St.  Saviour^ s  Union,  that  upon  the  division  of  the 
parish  by  the  Act  of  1 894  the  pauper's  then  existing  settlement  was 
destroyed.  It  is  submitted,  however,  that  he  is  now  settled  in  the 
existing  parish  of  Worthing  by  virtue  of  Article  XXXI.  (3)  of  the  Pro- 
visional Order  of  1902.  That  article  begins  in  clauses  (i)  and  (2)  by 
preserving  existing  settlements  and  existing  status  of  irremovability; 
but  clause  (3)  intentionally  goes  further.  It  provides  that  for  all 
purposes  of  settlement  and  removal  residence  in  any  part  of  the  four 
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parishes  enumerated  shall  be  deemed  to  have  been  residence  in  the 
parish  in  which  the  part  is  included.  The  pauper's  case  comes  literally 
within  these  words. 

Macmorran,  K.C^  in  reply. 


Lord  Alverstone  C.J.     1  am  thankful  to  be  relieved  from  entering 
into  the  consideration  of  the  first  point,  and  from  having  to  arrive  at 
any   determination   as   to  the  effect  of  all  the  previous  decisions  in 
relation  to  it ;   for  I  think  we  are  justified  in  saying  that  the  decision  of 
the  Court  of  Appeal  in  Dorking  Union  v.  St.  Saviour^ s  Unian^  1898, 
I  Q.  B.  594 ;    67  L.  J.  Q.  B.  408,  binds  us  and  warrants  us  in  holding 
that  the  settlement  which  the  pauper  had  in  Broadwater  in  1894  was 
destroyed,  because  the  old  parish  oC  Broadwater  was  destroyed  by  the 
operation  of  the  Act  of  1894.      The  contention  by  counsel  for  the 
respondents  is  that  Article  XXXI.  (3)  of  the  Provisional  Order  of  1902 
not  only  preserves  existing  settlements,  and  what  I  may  call  growing 
settlements,  but  revives  old  settlements  in  Broadwater.     The  argument 
is  certainly  one  of  great  ingenuity,  and  I  think  if  clause  (3)  stood  by 
itself  it  would  be  a  good  one,  for  the  words  are,  "  for  all  purposes  of 
settlement  and  removal  residence  prior  to  the  commencement  of  this 
Order  in  any  part  of  the  existing  parishes  of  Broadwater  Heene  West 
Tarring  or  Worthing  shall  be  deemed  to  have  been  residence  in  the 
parish  in  which  the  part  is  included  by  this  Order."    But  I  cannot  think 
that  that  was  the  object  and  scope  of  the  legislation.     Here  the  Legis- 
lature were  dealing  with  seven  parishes,  taking  parts  from  some  and 
adding  them  to  others  and  altering  boundaries.  Article  XXXI.,  moreover, 
contains  clauses  (i)  and  (2),  which  apply  to  cases  in  which  doubts  may 
arise  as  to  the  parish  to  which  a  pauper  belongs,  and  these  clauses  deal 
with  residence  which  had  begun  before  or  was  continuing  at  the  time  of 
the  Order.    Then  clause  (3)  was  necessary  to  prevent  its  being  said  that 
the  pauper  had  not  lived  long  enough  in  the  existing  parish.    Counsel 
for  the  respondents  contends  that  it  goes  further,  and  was  intended  to 
re-establish  the  effect  of  residence  in  the  parish  of  Broadwater,  which 
was  divided  in  1894,  and  so  give  a  settlement  in  the  parish  of  Worthing 
as  it  now  exists.     But  in  my  view  it  would  be  casting  a  burden  on  the 
new  parish  to  say  that  the  old  settlement  revived,  and  I  do  not  think 
the  natural  meaning  of  the  words  of  clause  (3)  leads  us  to  such  a  con- 
clusion.    Had  it  been  intended  that  they  should  do  so  the  words  would 
have  been  clearer.     I  am,  therefore,  of  opinion  that  clause  (3)  does  not 
operate  to  revive  the  pauper's  settlement  in   Broadwater  which  was 
destroyed  in  1894. 

Wills  J.     I  am  of  the  same  opinion.    If  clause  (3)  of  Article  XXXI. 
had  stood  by  itself  Mr.  Salter's  argument  would  have  been  a  particularly 
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good  one.     But  it  must  be  remembered  that  clauses  (i),  (2),  and  (3)        ^^^^ 
must  be  read  together.     The  two  first  provide  that  if  a  settlement  has  East  Prwton 
been  acquired  the  privileges  and  liabilities   connected  with  it   shall  F^^^^j^ 
continue  to  exist  in  the  proper  parish  ;    and   then  the  third  clause  was  union. 
required  to  meet  cases  where  the  right  was  in  course  of  being  established 
or  acquired,  so  that  no  interruption  should  take  place  in  its  acquire- 
ment by  reason  of  the  alteration  of  boundaries.     But  it  is  going  too  far 
to  say  that  clause  (3)  revives  or  creates  afresh  settlements  which  had 
been  lost. 

Kennedy  J.  I  am  of  the  same  opinion.  To  my  mind  it  is  clear 
that  the  residence  referred  to  in  clause  (3)  is  residence  which  is  to  count 
as  residence  in  the  parish  included  in  the  Provisional  Order  at  the  date 
it  was  made;  that  is  to  say  in  1902.  Had  the  Legislature  intended 
to  grant  a  new  settlement  in  the  place  of  one  lost  or  destroyed 
there  is  no  reason  why  the  Order  should  be  confined  to  settlements  by 
residence  only. 

Appeal  allowed. 

Solicitors  lor  the  appellants — Carter  and  Barker,  for  Harry  B.  Piper, 
Worthing. 

Solicitors  for  the  respondents — Callard  and  VuUiamy. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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^/r.  20.        hemsworth  rural  district  council  V,  micklethwaite. 

HUrhixrays— Bxtpaopdinai?y  tpafflc— Excessive  m^eUrlit— Ppessux*e  pep 
square  Inch— Contplbutopy  neflrltcrenoe— HUrhways  and  LiOCK>ino- 
tlves  (Amendment)  Aot,  1878  (41  &  42  Vlot.  e.  77),  s.  28— LiOCK>motlvea 
Act,  1898  (61  &  62  Vict,  c  29X  s.  12. 

//  is  not  a  complete  defence  to  an  action  by  a  highway  authority^ 
under  section  2  ^^  of  the  Highways  and  Locomotives  (Amendment) 
Acty  1878,  as  amended  by  section  12  of  the  Locomotives  Act, 
1898,  to  recover  expenses  of  highway  repairs  occasioned  by 
extraordinary  traffic  or  excessive  weight,  to  show  that  the  higkivay 
authority  have  been  guilty  oj  negligence  in  not  keeping  the  road  in 
proper  repair  to  bear  ordinary  traffic,  for  the  doctrine  of  contributory 
negligence  has  no  application  to  such  an  action.  The  circumstance 
that  the  highway  authority  have  failed  to  keep  the  road  in  a  proper 
state  is,  ho7vever,  material  in  estimating  the  amount  of  the  expenses 
that  are  properly  attributable  to  the  extraordinary  traffic  or  excessive 
weight. 

The  question  whether  particular  traffic  is  extraordinary  is  to  be 
determined  by  comparison  not  merely  with  the  other  traffic  on  the 
road  during  the  particular  year,  but  with  the  traffic  which  by  the 
time  in  question  has  become  the  ordinary  traffic  of  the  road.  The 
standard  of  what  is  ordinary  traffic  for  this  purpose^  may  vary  from 
time  to  time. 

The  bearing  of  evidence  as  to  pressure  per  square  inch  on  the 
question  of  excessive  weight  considered. 

Appeal  by  the  plaintiffs  from  the  judgment  of  a  county  court  judge 
for  the  defendant. 

The  action  was  brought  by  the  plaintiff  council  under  section  23  of 
the  Highways  and  Locomotives  (Amendment)  Act,  1878,  and  section 
12  of  the  Locomotives  Act,  1898,  to  recover  ^218  in  respect  of 
extraordinary  expenses  incurred  by  them  in  repairing  a  highway  by 
reason,  as  they  alleged,  of  damage  caused  by  extraordinary  traffic  and 
excessive  weight  conducted  thereon  by  or  in  consequence  of  the 
defendant's  orders. 

The  traffic  complained  of  was  the  passage  of  traction-engines, 
drawing  trucks  laden  with  bricks,  over  the  highway. 

At  the  trial  in  the  county  court  the  learned  judge  called  upon 
counsel  for  the  plaintiffs  to  deal  with  a  point  which  had  occurred  to 
him,  viz.,  whether  in  an  action  under  section  23  of  the  Act  of  1878,  as 
amended  by  section  12  of  the  Act  of  1898,  the  doctrine  of  contributory 
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negligence  had  any  application.  The  learned  judge  then  proceeded  to  i^o^ 
deliver  the  following  judgment,  in  which  the  facts  and  circumstances  of  Hemsworth 
the  case  are  fully  set  out :—  flT^Jn^*"^* 

"  This  action  is  brought  for  extraordinary  expenses  incurred  by  the  Micklethwaite. 
plaintiffs  between  April  i,  X902,  and  March  31,  1903,  in  repairing  a 
certain  highway  known  as  Engine  Lane  or  Ferrymoor  Lane,  of  a  length 
of  one  mile  and  two  chains,  and  leading  from  the  Bamsley  and 
Pontefract  main  road  to  a  place  called  Grimethorpe,  such  expenses 
having  been  incurred  to  repair  damage  alleged  to  have  been  caused  by 
excessive  weight  and  extraordinary  traffic,  the  alleged  excessive 
weight  and  extraordinary  traffic  being  the  passage  of  traction- 
engines  drawing  trucks  laden  with  bricks  under  the  orders  of  the 
defendant.  The  claim  amounts  to  ^218  14s.  iid.  The  facts  of  the 
case  are  somewhat  peculiar,  and  appear  to  raise  points  on  which  there 
is  as  yet  no  judicial  authority.  The  history  of  the  road  is  as  follows  : — 
Ten  years  ago  there  were  only,  at  most,  ten  houses  at  Grimethorpe. 
About  that  time  a  shaft  for  a  proposed  colliery  was  commenced  to  be 
sunk,  and  about  five  years  ago,  in  1897  and  1898,  the  colliery  began  to 
work.  At  that  time  there  were  already  seventy-eight  houses,  and  since 
then  the  place  has  rapidly  developed,  and  there  are  now  238  houses  in 
the  place  besides  a  church,  a  vicarage,  a  school,  a  co-operative  store, 
and  a  public-house.  Of  the  houses  which  have  been  built,  rather  more 
than  half  have  been  built  by  the  colliery  company,  and  the  materials 
used,  or  at  all  eyents  the  greater  part  of  them,  have  been  brought  by 
rail  to  a  siding  belonging  to  the  colliery,  or  obtained  in  the  neighbour- 
hood of  the  colliery,  and  have  not  passed  over  the  road.  The  main 
part  also  of  the  produce  of  the  colliery  has  been  sent  away  by  rail,  but 
the  materials  used  in  building  the  rest  of  the  houses  have  been  brought 
over  the  road,  mainly  in  ordinary  carts,  and  of  these  materials  the 
defendant  has  conveyed  by  means  of  his  traction-engines  188,000 
bricks,  or  enough  to  build  about  six  of  the  cottages.  This  was  done 
by  a  traction-engine  making  on  an  average  one  journey  a  week  from 
April  to  January  inclusive.  Traction-engines  are  much  used  in  the 
neighbourhood,  not  only  for  drawing  loads  of  bricks  and  building 
materials,  but  also  for  the  ordinary  purposes  of  distributing  goods,  and 
there  is  abundant  evidence  that  other  traction  engines  are  in  the  habit 
of  using  this  road,  including  one  belonging  to  the  Bamsley  Brewery 
Company  taking  beer  to  the  public-house,  one  taking  goods  to  the 
co-operative  store,  and,  occasionally  at  all  events,  others  with  building 
materials.  The  road  is  slightly  downhill  all  the  way  from  the  high 
road,  and  ever  since  the  colliery  has  been  opened  such  coal  as  has  gone 
by  road,  mainly  to  Cudworth,  has  been  drawn  up  the  road  in  carts  with 
two  horses  to  each  cart.     The  road  itself  has  never  been,  at  all  events 
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until  last  year,  when  these  expenses  sued  for  were  incurred,  properly 
adapted  to  the  natural  increase  of  traffic  incident  to  the  working  of  the 
colliery,  and  the  rapidly  increasing  population  of  the  place,  the  road 
having  remained  merely  a  road  adapted  for  agricultural  purposes, 
patched  up  from  time  to  time  with  dross  and  other  soft  stone  and 
rubbish.  It  is  to  be  remarked,  however,  that  these  expenses  have 
increased  annually. 

"  It  would  appear  from  the  case  of  Eiherley  Grange  Coal  Company  v. 
Auckland  District  Highway  Board,  1894,  i   Q.  B.  37,  that  had  the 
plaintiffs  put  the  road  in  a  proper  condition  when,  in  consequence  of 
the  opening  of  the  colliery,  it  was  damaged  and  became  unsuitable  for 
the  traffic  over  it ;  that  is  to  say,  when  the  traffic  became  extraordinary, 
they  could   have  recovered   their  expenses  in  so  doing.     As  to  the 
question  of  excessive  weight,  calculations  were  given  in  evidence  which 
showed  that  the  pressure  or  weight  per  square  inch  of  the  defendant's 
traction-engine  and  brick  trucks  was  considerably  less  than  that  per 
square  inch  of  an  ordinary  laden  coal  cart ;    and  there  was  no  evidence 
of  any  culverts  existing  under  the  road,  and  certainly  not  of  any  being 
injured,  as  it  was  admitted  might  happen  where  the  pressure  of  the 
whole  breadth  of  the  wheel  of  a  traction-engine  or  truck  came  on  one 
stone  or  pipe.     There  was  a  considerable  conflict  of  testimony  as  to  the 
actual  state  of  the  road.     It  was  clearly,  at  all  events  until  the  recent 
expenditure  updn  it,  not  adapted  to  the  ordinary  traffic  of  the  district, 
apart  from  any  question  of  traction-engines.     There  was  evidence  which 
satisfied  me  that  the  coal  carts  and  horses  going  up  the  hill  laden  from 
the  colliery  cut  the  road  into  deep  ruts  in  its  then  condition,  and, 
indeed,  were  a  more  efficient  cause  of  damage  to  the  road  than  the 
traction-engines,  as  the  witness,  William  Johnson  Treadwith,  a  surveyor 
of  very  large  experience,  who  was  called  by  the  defendant,  said  that  on 
a  road  of  this  description  a  traction-engine  crushes  in  the  road  to  some 
extent  like  a  steam-roller,  whereas  a  narrow  cart-wheel  cuts  through  it 
Having  regard  to  the  present  conditions  of  Grimethorpe,  I  cannot  find 
that  the  occasional  passage  of   the  defendant's   traction-engines  and 
trucks  was  extraordinary,  and  though,  no  doubt,  traction-engines  and 
laden  trucks  are  in  one  sense  an  excessive  weight  to  pass  over  an 
ordinary  agricultural  unmade  road,  so  also  are  the  coal  carts  and  a  great 
deal  of  the  other  traffic  using  the  road  in  question.     It  appears  to  roe 
that  the  plaintiffs  are  in  fault  in  not  having  adapted  the  road  to  the 
already  largely-increased  requirements  of  the  neighbotu-hood,  and  that 
it  is  too  late  now  to  attempt  to  put  the  whole  burden  of  their  recent 
making-up  of  the  road  upon  the  defendant,  who  is  only  one  of  many 
parties  using  it.     It  may  be  observed  that  the  growing  importance  of 
Grimethorpe  by  increasing  the  rateable  value  of  the  district  in  itself 
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provides  a  fund  by  which  the  road  leading  to  it  can  be  adapted  to  the        t90^ 
ordinary  traffic  over  it.     To  put  the  case  in  other  words,  even  assuming  Hemsworth 
some  damage  to  have  been  done  to  the  road  by  the  traction-engine  and  Rural  ttatrict 
trucks,  this  being  an  action  for  a  personal  tort :  Siory  v.  Sheard^  1892,  Micklethwaite. 
2  Q.  B.  515 ;  61  L.  J.  M.  C.  178,  the  plaintiffs  cannot  recover  for  such 
damage  by  reason  of  their  contributory  negligence  in  not  keeping  the 
road  in  a  proper  condition  for  the  ordinary  traffic  using  it.     Had  the 
road  been  properly  made  up,  it  is  impossible  to  say  what,  if  any,  damage 
would  have  been  done  by  the  defendant's  traction-engine  and  trucks ; 
but  with  a  road  adapted  to  the  requirements  of  the  district,  and  similar 
to  other  made  roads  in  the  neighbourhood,  there  is  nothing  to  show  me 
that  the  traffic  was  extraordinary  or  the  weight  excessive.     My  judgment 
must,  therefore,  be  for  the  defendant." 

Section  23  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77),  provides  that : — 

Where  by  a  certificate  of  their  surveyor  it  appears  to  the  authority  which  is  liable 
or  has  undertaken  to  repair  any  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in  the  neighbourhood,  extra- 
ordinary expenses  have  been  incurred  by  such  authority  in  repairing  such  highway 
by  reason  of  the  damage  caused  by  excessive  weight  passing  along  the  same,  or  extra- 
ordinary traffic  thereon,  such  authority  may  recover  in  a  summary  manner  from  any 
person  by  whose  order  such  weight  or  traffic  ha$  been  conducted  the  amount  of  such 
expenses  as  may  be  prof  ed  to  the  satisfaction  of  the  Court  having  cognisance  of  the 
case  to  have  been  incurred  by  such  authority  by  reason  of  the  damage  arising  from 
such  weight  or  traffic  as  aforesaid  .  .  . 

Section  12  of  the  Locomotives  Act,  1898  (61  &  62  Vict.  c.  29), 
provides  that : — 

Section  twenty-three  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878 
(which  relates  to  the  recovery  of  expenses  of  extraordinary  traffic),  shall  be  amended 
as  follows : — 

(a)  Expenses  under  that  section  shall  cease  to  be  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceeding  two  hundred  and  fifty  pounds  in  the 
county  court,  and  if  exceeding  that  sum  in  the  High  Court. 

•  ••**« 

(r)  There  shall  be  substituted  for  the  words  "  by  whose  order  '*  the  words  **  by  or 
in  consequence  of  whose  order." 

DanckwertSy  K.C.y  and  Scholefield  for  the  plaintiffs.  The  doctrine  of 
contributory  negligence  has  no  application  to  an  action  for  the  recovery 
of  extraordinary  expenses  for  the  repairs  of  damage  to  a  highway  under 
these  sections,  and  the  learned  county  court  judge  was  mistaken  in 
holding  as  he  did  that  the  plaintiffs  were  debarred  from  recovering  by 
reason  of  their  contributory  negligence  in  not  keeping  the  road  in  a 
proper  condition    for    the    ordinary   traffic  using  it.     He  apparently 
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misconceived  the  ground  of  the  decision  in  Story  v.  Sheard,  1892, 2  Q.B. 
515 ;  61  L.  J.  M.  C.  178,  for  nothing  was  laid  down  in  that  case  as  to 
the  application  of  any  principle  of  contributory  negligence;  and  in 
Attorney- General  y,  Scott^  1904?  i  K.  B.  404;  2  L.  G.  R.  461 ;  73  L  J. 
K.  B.  T96,  on  an  application  for  an  interim  injunction  to  restrain  the 
use  of  a  traction-engine  so  as  to  be  a  nuisance  to  a  highway,  it  was  laid 
down  that  it  was  no  defence  to  say  that  the  damage  to  the  road  would 
not  have  occurred  but  for  the  negligence  of  the  authority  responsible 
for  its  repair.  As  to  the  principle  10  be  applied  in  estimating  the 
ordinary  traffic  of  a  road,  a  mere  passing  phase  of  traffic  must  be  left 
out  of  consideration,  but  the  traffic  of  several  past  years  must  be  con- 
sidered. For  instance,  the  excess  of  traffic  caused  by  new  buildings  in 
a  neighbourhood,  which  would  for  a  short  period  amount  to  extra- 
ordinary traffic,  must  be  left  out  of  consideration :  Hill  v.  Thomast 
1893,  2  Q.  B.  333;  62  L.  J.  M.  C.  161;  Whitebread  v.  Sevenoah 
Highway  Boards  1892,  i  Q.  B.  8;  61  L.  J.  M.  C.  59;  Etherley  Grange 
Coal  Co,  V.  Auckland  District  Highway  Board,  1894,  i  Q.  B.  37. 
.Upon  the  question  of  excessive  weight  and  pressure  per  square  inch  the 
learned  judge  appHed  an  erroneous  principle.  This  particular  point 
was  dealt  with  by  Lindley  J.  in  Aveland  v.  Lucas  (1880)  5  C.  P.  D.  211, 
351;  49  L.  J.  C.  P.  643,  when  he  said  that  the  actual  pressure  per 
square  mch  of  the  appellants'  wagons  being  less  than  that  of  ordinary 
wagons  was  a  fallacious  test,  for  the  total  pressure  on  the  road  remained 
the  same. 

Montagu  Lush,  K,C,  and  R,  A,  Shepherd  for  the  defendant  The 
learned  county  court  judge  merely  adopted  the  view  that  the  doctrine 
of  contributory  negligence  was  applicable  in  this  case  as  an  alternative 
view.  There  was  abundant  evidence  that  the  traffic  conducted  by  the 
defendant  was  not  extraordinary  traffic  within  section  23  of  the  Act  of 
1878,  and  within  the  decision  of  Wcdlington  v.  Hoskins  (1880)  6  Q.  B.  D. 
206  ;  50  L.  J.  M.  C.  19.  The  state  of  the  road  is  most  material,  and 
it  is  essential  that  in  assessing  damage  done  by  extraordinary  traffic  or 
excessive  weight  this  circumstance  should  be  taken  into  consideration. 
If,  as  appears  to  have  been  the  case  here,  the  road  was  in  such  a 
condition  of  disrepair  that  it  could  not  carry  ordinary  traffic,  then  no 
damage  could  result  to  it  from  the  passage  of  the  defendant's  traction- 
engine  :  Aveland  v.  Lucas  (1880)  5  C.  P.  D.  351 ;  49  L.  J.  C.  P.  643. 

Danckwerts,  K,C,  in  reply.  The  learned  judge  has  not  sufficiently 
considered  the  question  of  excessive  weight,  and  has  adopted  the 
fallacy  that  it  was  the  duty  of  the  plaintiffs  to  turn  this  agricultural  road 
into  a  road  for  heavy  traffic.  The  true  test  is  what  is  the  ordinary  traffic 
on  the  road  before  the  extraordinary  traffic  comes  upon  it :  Hill  ?. 
Thomas,  1893,  2  Q.  B.  333  ;  62  L.  J.  M.  C.  161. 
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Lord  Alverstone  CJ.  It  is  with  some  regret  that  I  have  come  to        ^^^^ 
the  conclusion  that  there  must  be  a  new  trial  of  this  case,  although  it  is  Hemsworth 
quite  possible  that  its  result  may  be  same  as  the  former  trial.     If  I  Rjiral  District 
were  satisfied  that  the  learned  county  court  judge  had  answered  the  Micklethwaite. 
questions  in  favour  of  the  defendant  upon  the  true  principle,  and  that 
the  other  part  of  his  judgment,  lo  which  reference  has  been  made,  had 
not  to  a  certain  extent  diverted  his  mind  from  the  true  issue,  I  should 
have  been  very  unwilling  to  send  the  case  back  to  him. 

It  certainly  seems  to  me  there  was  evidence  upon  which  he  could 
have  found  that  the  road  was  injured  by  the  excessive  weight  of  the 
defendant's  engine,  and  possibly  that  the  traction-engine  itself  was 
extraordinary  traffic.  As  to  this  I  am  myself  in  some  doubt,  but  I  am 
by  no  means  satisfied  that  the  learned  judge  did  sufficiently  apply  his 
mind  to  the  question  of  excessive  weight.  However,  that  is  not  the 
only  ground  upon  which  I  feel  we  ought  to  hold  that  this  case  needs 
further  investigation.  I  think  the  learned  judge  was  impressed  by  a 
view,  to  my  mind  a  wrong  one,  and  one  which  Mr.  Lush  has  not 
supported,  that  if  there  were  any  default  on  the  part  of  the  plaintiffs,  as 
road  authority,  in  not  repairing  the  road  they  could  not  recover  by 
reason  of  the  doctrine  of  contributory  negligence.  I  think  the  learned 
judge's  mind  was  rather  impressed  with  that  view,  because  he  asked 
whether  counsel  would  like  to  argue  the  point  He  also  reverts  to  it 
at  the  end  of  his  judgment.  It  is  difficult  to  state  clearly  what  the 
true  view  of  all  the  decisions  on  this  section  should  be,  but,  as  I 
understand  it,  the  issues  before  the  learned  judge  ought  to  have  been, 
and  he  ought  to  have  found,  what  the  ordinary  traffic  for  this  road  was 
during  the  period,  or  at  the  commencement  of  the  period,  at  which 
these  expenses  were  alleged  to  have  been  occasioned  by  the  road  being 
cut  up  ;  and  if  he  found  the  ordinary  traffic  were  either  agricultural,  or 
the  carting  of  bricks,  or  merely  the  ordinary  traffic  of  a  town,  or 
possibly  that  of  traction-engines,  then,  this  fact  having  been  ascertained, 
the  road  authority,  before  putting  the  expenses  upon  the  person  to  be 
charged  for  extra  repairs,  ought  either  to  have  put  or  to  be  assumed  to 
have  put  the  road  into  a  proper  condition  to  bear  the  ordinary  traffic 
of  the  neighbourhood,  be  it  merely  agricultural  or  otherwise.  That  I 
understand  to  be  the  result  of  more  than  one  decision,  and  the  learned 
judge  appears  to  have  been  aware  of  it,  because  there  is  a  passage  in 
his  judgment  in  which  he  says,  "  if  the  plaintiffs  had  put  the  road  in  a 
proper  condition  when  in  consequence  of  the  opening  of  the  colliery  it 
was  damaged  and  became  unsuitable  for  the  traffic  over  it,  that  is  to 
say,  when  the  traffic  became  extraordinary,  they  could  have  recovered 
their  expenses  of  so  doing."  Therefore,  if  the  truth  of  the  matter  were 
that  the  traffic  on  this  road  had  ceased  to  be  merely  agricultural,  and 
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the  ordinary  traffic  upon  it  was  altered  so  that  it  was  used  by  way  of 
ordinary  traffic  for  heavy  brick  carts,  coal  carts,  and  other  hea?y 
vehicles,  then,  before  the  plaintiffs  would  be  entitled  to  claim  and 
assess  what  might  be  due  to  them  in  respect  of  damage  done  by 
extraordinary  traffic  or  excessive  weight  of  vehicles,  the  road  must  have 
been  put  into  a  condition  of  fitness  to  bear  the  altered  state  of  traffic 
I  have  little  doubt  but  that  in  the  end  the  plaintiffs  will  not  succeed  in 
recovering  their  entire  claim,  because  when  the  case  is  really  examined 
it  will  be  found  that  they  have  sought  to  put  on  this  particular 
defendant  the  total  cost  of  ;^2i8,  as  the  difference  between  ^^63,  the 
average  cost  of  a  mile  and  a  fraction  of  road  for  the  previous  four  years, 
and  ^283,  the  total  cost  of  this  year. 

I  am,  therefore,  of  opinion  that  the  learned  judge  must  consider,  or 
make  it  clear  that  he  has  considered  what  the  ordinary  traffic  on  this 
road  was,  and  if  at  the  commencement  of  this  period  of  the  year  1903, 
in  which  this  expense  was  incurred,  the  allegation  is  that  the  defendant 
has  either  by  extraordinary  traffic  or  excessive  weight  injured  the  road 
he  will,  of  course,  have  to  say  whether,  having  regard  to  the  condition 
of  the  road  for  such  traffic  as  ordinary  traffic  it  has  been  cut  up  and 
injured  by  the  defendant's  extraordinary  traffic  or  excessive  weight  If 
the  road  is  really  to  be  taken  as  nothing  but  an  agricultural  road  at  that 
time,  it  is  obvious  that  the  traffic  to  which  it  would  be  subjected  would 
be  ordinary  agricultural  traffic.  On  the  other  hand,  if  the  character  of 
the  whole  road  had  changed,  coal  carts  had  gone  along  it  doing 
considerable  damage,  and  traction-engines  had  come  into  use,  such 
facts  would  show  that  the  plaintiffs  were  no  longer  entitled  to  treat  this 
road  as  a  purely  agricultural  road. 

Moreover,  I  am  not  satisfied  that  the  learned  judge  has  sufficiently 
considered  the  question  of  excessive  weight.  The  square  inch  theory 
or  argument  is  undoubtedly  evidence  that  must  be  considered.  As 
Lindley  J.  pointed  out  in  Aveland  v.  Lucas  (r88o)  5  C.  P.  D.  211, 
when  sitting  in  the  Divisional  Court,  the  argument  that  there  is  less 
pressure  per  square  inch  from  the  vehicles  causing  the  damage  than 
from  the  ordinary  traffic  on  the  road  cannot  be  separated  from  the 
question  of  excessive  weight ;  in  other  words,  the  square  inch  argument 
may  be  a  very  valuable  one  to  show  that  the  traffic  is  not  extraordinary, 
but  it  does  not  by  any  means  follow  if  the  weight  be  excessive  that  the 
total  result  on  the  road  may  not  be  one  that  injures  the  road  by  there 
being  excessive  weight. 

I  feel  a  doubt  as  to  whether  or  not  the  learned  judge  has  approached 
this  question  from  the  point  of  view  I  have  endeavoured  to  express 
and  which  I  think  is  the  correct  view.  Therefore  I  think,  though  with 
regret,  that  this  case  must  go  back  for  a  new  trial.     All  questions  are 
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entirely  open,  and  I  express  no  opinion  upon  them.     The  learned        ^^^^ 
county  court  judge  may  on  the  new  trial  come  to  the  opinion  that  the  Hemswoirth 
finding  of  fact  is  such  as  would  prevent  the  plaintiflfs  being  entitled  to  ^"Jj?^*"^ 
recover.  Micklethwaii^ 

Wills  J.  I  am  of  the  same  opinion.  Traffic  must  of  necessity,  as 
time  goes  on,  vary  in  its  character  according  to  the  development  of  the 
various  industries  in  the  particular  neighbourhood ;  and  traffic  which 
in  one  year,  or  at  one  given  time,  may  be  extraordinary  traffic,  will  in 
the  course  of  time,  and  it  may  be  in  the  course  of  a  comparatively  short 
time,  become  ordinary  traffic.  Therefore  I  think  that  in  considering 
whether  traffic  is  extraordinary  or  not  it  is  not  sufficient  to  take  simply 
the  year  to  which  the  question  relates  and  compare  other  traffic  on  the 
road  during  that  year  with  the  traffic  complained  of.  That  would  be  a 
fallacious  test.  The  test  is  whether  the  particular  traffic  in  question 
has  by  the  usage  of  time  and  of  society,  and  by  the  varying  circum- 
stances applicable  to  the  case,  by  that  time  become  such  as  can  fairly 
be  called  ordinary  traffic.  A  few  years  ago  a  motor-car  would  have 
been  very  extraordinary  traffic,  but  I  doubt  much  whether  it  would  be 
called  extraordinary  traffic  as  things  exist  now.  That  is  only  an  illus- 
tration of  the  principle  I  am  attempting  to  lay  down.  I  think  it  is  very 
possible  that  the  learned  judge  has  dealt  with  the  question  of  extra- 
ordinary traffic  upon  that  footing,  and  if  he  has  there  is  nothing  to 
prevent  him  coming  to  the  same  conclusion  again.  If,  on  the  other 
hand,  he  meant  to  say  it  was  only  not  extraordinary  because  during  that 
particular  year  there  were  many  other  traction-engines  using  the  road,  I 
doubt  very  much  whether  that  would  be  a  proper  test. 

With  regard  to  excessive  weight,  I  have  always  felt  it  a  very  difficult 
matter  to  understand  what  exactly  is  meant  by  excessive  weight.  Many 
of  the  decisions  on  the  subject  help  us  little  towards  a  general  under- 
standing of  what  is  meant  by  the  expression  whatever  they  may  decide 
with  regard  to  any  particular  case.  It  is  clear  that  the  square  inch  test 
has  a  good  deal  to  do  with  it.  It  cannot  be  disregarded.  If  it  could 
the  very  steam-rollers  used  to  make  the  roads  would  become  instances 
of  excessive  weight.  The  square  inch  test  cannot  be  disregarded, 
for  it  seems  to  have  a  very  important  bearing  on  the  question  whether 
the  weight  is  excessive;  but  we  must  also  take  into  consideration, 
as  Lindley  J.  pointed  out  in  the  Divisional  Court  in  Aveland  v. 
Lucas  (1880)  5  C.  P.  D.  211,  the  effect  of  the  concentration  of  that 
weight,  whatever  it  is,  upon  a  comparatively  small  space.  In  fact,  every- 
thing which  can  bear  upon  the  question  of  whether  it  can  properly  be 
called  excessive  weight  must  be  considered,  and  the  doubt  I  have  is 
whether  the  learned  judge  in  this  case  has  taken  sufficiently  into  con- 
sideration what  has  been  said  with  regard  to  excessive  weight,  and  the 
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various  decisions  to  which  our  attention  has  been  called.  I  do  not  say 
he  has  not,  and  I  am  far  from  saying  he  may  not  arrive  in  the  end  at 
exactly  the  same  conclusion  he  has  already  done. 

With  regard  to  the  question  of  the  road  authority  not  keeping  the 
road  in  order  for  ordinary  traffic,  it  is  clear  that  had  a  considerable  effect 
upon  his  judgment.  In  the  way  he  put  it,  it  cannot  be  supported  as  an 
absolute  answer  to  the  plaintiffs'  claim,  as  proving  that  no  action  can 
lie  under  these  circumstances  ;  but  it  is  a  very  essential  element  in  the 
consideration  of  the  case,  because  both  extraordinary  traffic  and  exces- 
sive weight  must  have  some  reference  to  the  state  of  the  road  to  which 
they  are  applied ;  and  also  this  much  is  perfectly  clear,  that  the  plaintiffs 
are  only  entitled  to  recover  the  damage  done  by  extraordinary  traflk 
and  excessive  weight  from  the  particular  person  who  is  sued.  They 
have  done  here  what  road  authorities  are  constantly  doing  where  they 
can  hit  one  man  ;  they  endeavour  to  put  upon  him  the  whole  expense 
caused  both  by  himself  and  other  people ;  and  if  it  comes  to  be  a 
question  of  assessing  the  expenditure  which  ought  to  be  charged  against 
the  defendant,  this  fact  of  the  road  not  having  been  kept  in  adequate 
repair  for  the  needs  of  the  neighbourliood,  such  as  they  had  grown  to 
be  in  ordinary  use,  is  a  very  important  matter,  for  it  would  be  most 
unjust  that  because  they  have  a  cause  of  action  against  him  they 
should  saddle  him  with  the  effect  of  their  own  default  as  the  effect  of 
the  extraordinary  traffic  or  excessive  weight  he  has  brought  on  the  road; 
and  therefore,  probably,  if  the  learned  judge  maintains  the  view  he  has 
expressed — and  there  seems  to  be  ample  evidence  to  support  what  he 
has  found — that  the  road  was  in  very  bad  condition  for  its  proper 
reasonable  or  ordinary  use,  it  ought  to  go  very  far  either  in  negativing 
the  fact  that  the  defendant's  traffic  has  done  any  mischief  at  all,  or  in 
diminishing  the  amount  the  defendant  ought  to  pay  for  the  damage  he 
has  done. 

Kennedy  J.  I  only  propose  to  add  a  very  few  words.  I  share  my 
Lord's  hesitation  about  sending  this  case  for  a  new  trial  at  all.  I  agree 
that  it  should  go  back  ;  but  it  seems  to  me  it  is  one  of  those  cases  in 
which  my  reason  for  my  concurrence  is  that  if  a  judge  takes  an  alterna- 
tive view  it  may,  to  some  extent,  affect  the  justice  of  the  weight  he  gives 
to  legal  considerations  on  the  alternative  head.  It  is  difficult  to 
separate  the  two.  There  is  one  view  the  learned  judge  has  taken  which 
I  think  may,  to  some  extent,  have  misled  him  in  weighing  the  facts  of 
the  case,  namely,  an  idea  about  contributory  negligence  as  affording  in 
itself  a  complete  answer  to  the  action,  although,  to  some  extent,  actual 
mischief  may  have  been  caused  by  the  weight  put  upon  this  road  by  the 
defendant. 

If  we  had  been  satisfied  that  in  saying  "had  the  road  been  propeiiy 
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made  up  it  is  impossible  to  say  what,  if  any,  damage  would  have  been        t004k 
done  by  the  defendant's  traction-engine  and  trucks,"  the  learned  judge  Hemsworth 
was  using  the  word  "  properly  "  in  its  strictly  correct  sense,  i.e.,  as  meaning  nJJ^iQ^ 
so  made  up  as,  according  to  the  experience  of  past  years,  its  traffic  Micklethwaiie. 
should  have  led  the  plaintiffs  to  make  it  up,  then  I  do  not  think  there 
would  have  been  anything  to  quarrel  with  in  the  finding,  or  anything 
that  could  be  objected  to,  because  it  lies  on  the  plaintiffs  to  prove  not 
merely  that  the  defendant  has  put  heavy  weights,  or  frequently  put 
heavy  weights  on  the  road,  but  to  show  that  the  road  has  been  damaged 
by  those  weights  and  by  that  traffic. 

It  may  turn  out  that  the  learned  county  court  judge,  when  the  case 
goes  back  to  him,  will  tell  the  parties  that  when  he  said  in  his  judgment, 
"  it  was  clearly,  at  all  events,  until  the  recent  expenditure  upon  it,  not 
adapted  for  the  ordinary  traffic  of  the  district  apart  from  the  question  of 
traction-engines,"  he  meant — what  in  my  opinion  would  have  been 
perfectly  right — adapted  to  the  traffic,  not  merely  as  it  once  was,  of  a 
purely  agricultural  kind,  but  to  traffic  which  to  some  extent  involved  the 
use  of  this  particular  road  by  coal  carts ;  and  if  he  meant  to  find,  on 
the  evidence  before  him,  that  what  had  happened  in  the  past,  whether 
there  were  traction-engines  or  not,  had  made  ordinary  the  user  of  the 
road  by  weights,  which,  if  provided  for,  would  have  given  a  road  suffi- 
cient to  prevent  any  injury  being  done  by  those  weights,  in  my  judg- 
ment he  would  have  been  justified  in  finding  for  the  defendant. 

Therefore,  without  for  one  moment  wishing  to  express  any  scintilla 
of  difference  from  what  has  been  so  authoritatively  laid  down  as  to  how 
to  calculate  excessive  weight  or  what  to  treat  as  extraordinary  traffic,  it 
seems  to  me  the  question  he  has  considered  is  one  which,  if  he  had  left 
out  the  alternative  view  he  expressed,  is  substantially  right  But  I 
think  it  safer  to  adopt  the  decision  that  this  case  should  go  back  for  a 
new  trial,  because  unquestionably  there  has  been  a  certain  doubt  cast 
upon  the  meaning  of  some  of  the  phrases  used  by  the  learned  judge 
when  dealing  with  the  proper  considerations,  from  the  fact  that  he 
seems  to  have  reverted  again  to  a  view  we  none  of  us  think  right 
with  regard  to  contributory  negligence. 

Appeal  allowed.  » 

Solicitors  for  tAe  plaintiffs —Scholefieid  and  Scholefield,  Hemsworth. 
Solicitors  for  the  defendant — Hicks,  Davis,  and  Hunt,  for  Bury  and 
Walker,  Barnsley. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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^«^  6.       KEux  COUNTY  COUNCIL  v,   FOLKESTONE  CORPORATION. 

Limitation  of  time  — Action  agfilnut  local  authorttgr  —  Hlflrhways- 
Actlon  to  pooovep  expenoea  occasioned  by  extpaopdlnaiy  tpaffl»- 
PubUc  Authopltlea  Ppotectlon  Act,  1888  <66  ds  57  Vlot.  &  MX&l 
Ca>-Locomotlve8  Act,  1898  (61  ds  62  Vlet^  e.  29X  a.  12  (1«  ib). 

The  provisions  of  section  i  of  the  Public  Authorities  Protedion 
Act,  1893,  limiting  to  six  months  the  period  within  which  an  acdon 
for  any  act  done  in  pursuance  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  must  be  brought,  apply  to  an  action  against 
a  local  authority  under' section  2^  of  the  Highways  and  Locomotivci 
(Amendment)  Act,  1878,  and  section  12  of  the  Locomotives  Act,  1898, 
to  tecover  expenses  of  road  repair  occasioned  by  extraordinary  traffic 
conducted  by  or  in  consequence  of  the  orders  of  such  authority,  and 
for  the  purposes  of  their  powers  and  duties  as  local  authority. 

Further  consideration  of  an  action  tried  before  Darling  J.,  atting 
without  a  jury  at  Maidstone  Assizes. 

The  action  was  brought  under  section  23  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1877,  as  amended  by  section  12  of 
the  Locomotives  Act,  1898,  for  the  recovery  of  extraordinary  expenses 
amounting  to  ;£520  6s.  8d.  alleged  by  the  plaintiffs  to  have  been 
incurred  by  them  in  repairing  certain  main  roads  by  reason  of  damage 
caused  by  excessive  weight  passing  along  the  same  and  extraordinary 
traffic  conducted  thereon  by  or  in  consequence  of  the  order  of  the 
defendants. 

The  traffic  in  respect  of  which  the  action  was  brought  consisted  in 
the  haulage  by  means  of  traction-engines  of  stone  and  other  materials 
for  the  use  of  the  defendants.  The  plaintiffs  alleged  that  the  stcwie, 
&c.,  was  to  be  used  in  widening  a  particular  street  in  the  borough  of 
Folkestone,  the  work  in  connection  with  w^hich  was  not  complete  at 
the  time  when  the  action  was  brought. 

The  damage  to  the  roads  was  done  in  the  early  part  of  1903,  none 
occurring  later  than  March  23,  1903. 

The  certificate  of  the  plaintiffs'  surveyor,  given  pursuant  to  sec- 
tion 23  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
on  which  the  action  was  based,  was  given  on  January  4,  1904. 

The  sum  of  ;£520  6s.  8d.  specified  in  the  certificate  as  the  amount 
of  the  extraordinary  expense  to  which  the  plaintiffs  had  been  put  by 
reason  of  the  traffic  was  subsequently  demanded  of  the  plaintiffs,  and 
the  writ  in  the  action  was  issued  on  Februar}-  11,  1904. 
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The  defendants,  besides  denying  that  the  traffic  was  "  extraordinary  "        i90^ 
or  of  "  excessive  weight,"  and  setting  iip  certain  other  defences  to  which  Kent  Oonnty 
it  is  unnecessary  to  refer  for  the  purposes  of  this  report,  pleaded  that  S^S?^^' 
the  action  was  barred  by  section  i  of  the  Public  Authorities  Protection  OorporatioD. 
Act,  1893. 

At  the  trial,  subject  to  further  argument  on  points  of  law.  Darling  J , 
found  that  the  traffic  was  extraordinary  traffic,,  and  assessed  the  sums 
due  to  the  plaintiffs  in  respect  thereof  at  ;£25o  for  dam.age  done  before 
February  it,  1903,  i.e.,  more  than  twelve  months  before  the  com- 
mencement of  the  action,  and  j£$o  for  damage  done  between  that  date 
and  March  23,  1903,  making  together  jQ^oo. 

Dickens y  K.C.,  and  T.  MatheWy  for  the  plaintiffs,  moved  for  judg- 
ment for  jQ^oo, 

Hume  Williams,  K,C.,  and  Hansell  for  the  defendants.  The  claim 
is  barred  by  section  i  of  the  Public  Authorities  Protection  Act,  1^93. 
The  hauling  of  the  stone  was  an  act  done  in  execution  of  an  Act  of 
Parliament,  or  of  a  public  duty  or  authority,  within  the  meaning  of 
that  Act,  and  the  action  was  not  brought  within  the  six  months  limited 
by  that  Act  for  the  institution  of  an  action  for  any  such  act :  Carey  v. 
Bermondsey  Borough  Council  (1903)  2  L.  G.  R.  219;  Parker  v. 
London  County  Couticil  (1904)  73  L.  J.  K.  B.  561 ;  2  L.  G.  R.  662. 
The  limitation  of  time  in  section  12  of  the  Act  of  1898,  which  applies 
tD  all  actions  for  the  expenses  of  extraordinary  traffic,  is  not  inconas- 
tent  with  a  shorter  limitation  applicable  to  actions  against  public 
authorities:  Mar  key  v.  Tolworth  Hospital  Board,  1900,  2  Q.  B.  454; 
69  L.  J.  Q.  B.  738.  The  Act  of  1898  cannot,  therefore,  be  taken  to 
have  impliedly  repealed  the  Act  of  1893  as  regards  such  actions. 

[They  also  argued  that  the  traffic,  though  in  certain  respects  excep- 
tional, was  not  "  extraordinary  "  within  the  meaning  of  the  Act  of 
1878;  and  that,  except  as  regards  the  ;£5o,  the  claim  was  out  of  time 
under  section  12  (i,  ^)  of  the  Act  of  1898.  As  ^  judgment  turned 
entirely  on  the  Public  Authorities  Protection  Act,  1893,  ^^  ^^^  not  been 
thought,  necessary  to  report  the  argum.ents  on  these  points.] 

Dickens,  K.C.,  in  reply.  The  Act  of  1898  was  intended  to  con- 
stitute a  special  code  regulating  all  actions  in  respect  of  extraordinary 
traffic,  and  therefore  should  be  taken  to  override  the  Act  of  1893  as 
regards  such  actions:  Taylor  v.  Meltham  Local  Board  (1877)  47  L.  J. 
C.  P.  12.  Further,  such  an  action  is  not  of  the  class  to  which  the  Act 
of  1893  is  directed. 

Darling  J.  I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to 
judgment  in  this  action  for  the  ;£3oo  at  which  I  assessed  the  damages 
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Kent  Ooonty 
GooDcil  V. 
Folkestone 
Corporation. 


at  the  trial,  subject  to  further  consideration  of  points  of  law.  I  am 
against  the  defendants  upon  the  point  as  to  whether  the  traffic  was  or 
was  not  extraordinar)',  for  I  am  still  of  the  opinion  I  formed  at  the 
trial  that  the  traffic  did  amount  to  extraordinary  traffic.  The  only 
question  left,  therefore,  is  whether  the  defendants  come  within  the 
protection  afforded  by  the  Public  Authorities  Protection  Act,  1893. 
Upon  that  point,  and  upon  that  point  alone,  I  am  of  opinion,  although 
the  question  is  not  altogether  free  from  difficulty,  that  the  defendants 
are  entitled  to  judgment.  By  section  i  (<2)  of  that  Act  where  any 
action,  prosecution  or  other  proceeding  is  commenced  against  any 
person  for  an  act  done  in  execution  of  a  public  duty  or  authorit)-,  "  the 
action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted  unless 
it  is  commenced  within  six  months  next  after  the  act  neglect,  or  default 
complained  of,  or,  in  case  of  a  continuance  of  injury  or  drjnage,  within 
six  months  next  after  the  ceasing  thereof."  Then  section  12  (i,  ^)  of 
the  Locomotives  Act,  1898,  is  as  follows:  "Proceedings  for  the 
recovery  of  any  expenses  " — i.e,^  expenses  of  extraordinary  traffic— 
"  incurred  after  the  passing  of  this  Act  shall  be  commenced  within 
twelve  months  of  the  time  at  which  the  damage  has  been  done,  or 
where  the  damage  is  the  consequence  of  any  particular  building  con- 
tract, or  work  extending  over  a  long  period,  shall  be  commenced  not 
later  than  six  months  after  the  completion  of  the  contract  or  work." 
Mr.  Dickens  has  contended  on  behalf  of  the  plaintiffs — and  it  is  the 
only  argument  that  he  could  use — ^that  the  Locomotives  Act,  1898, 
had  made  provision  for  a  particular  class  of  action  with  regard  to  whidi 
the  Act  had  laid  down  a  code  applicable  to  all  persons,  including 
public  authorities.  If  that  be  so,  and  if  such  a  code  be  really  laid 
down,  then  the  Act  has  pro  ianto  repealed  the  Public  Authorities 
Protection  Act,  1893,  so  far  as  concerns  the  six  months'  limitation  of 
time  within  which  actions  must  be  brought  against  public  authorities. 
But  there  is  nothing  in  the  Locomotives  Act,  1898,  that  says  so  in 
plain  words,  nor  does  it  contain  any  words  whatever  repealing  any 
provision  of  the  Act  of  1893.  In  my  opinion,  the  two  enactments 
remain,  and  there  is  still  a  distinction  to  be  drawn  between  the  private 
individual,  who,  not  being  favoured  to  the  same  extent  as  public 
authorities,  can  have  an  acrion  brought  against  him  within  twelve 
months,  and  the  public  authorities  themselves,  against  whom  no  action 
will  lie  unless  commenced  within  the  six  months.  The  protection 
remains,  and  the  defendants  are  entitled  to  claim  it  I  think  this  case 
is  really  covered  by  Mar  key  v.  Tolworth  Hospital  Boards  1900, 
2  Q.  B.  454 ;  69  L.  J.  Q.  B.  738,  and  that  the  reasons  I  made  use  of 
in  giving  the  judgment  I  did  in  that  case  apply  equally  here,  notwith- 
standing that  the  point  there   arose   in   an    action   under  the  FataJ 
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Accidents  Act,  1846,  instead  of  the  Locomotives  Act,   1898.     I  cer-        ^^^^ 
tainly  feel  bound  to  say  that  had  I  to  consider  the  question  now  before  Kent  Ooanty 
me  again  without  authority,  I  should  still  think  the  reasoning  of  the  n^j?5^ 
judgment  of  the  Divisional  Court  in  that  case  correct.  Oorporation. 

I  am  therefore  of  opinion  that  section  i  of  the  Public  Authorities 
Protection  Act,  1893,  was  not  partially  repealed  by  section  12  (i,  h) 
of  the  Locomotives  Act,  1898,  and  that  the  present  action,  not  having 
been  commenced  within  the  six  months,  cannot  be  maintained.  The 
plaintiffs'  claim  is  barred,  and  there  must  be  judgment  for  the 
defendants. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs — Church,  Adams,  and  Prior,  for  Turner, 
Maidstone. 

Solicitors  for  the  defendants — Holt,  Beever,  and  Crowdy,  for  A.  F 
Kidson,  Folkestone 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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A/av  12.  HAEDICKE  u.  FRIERN  BARNET  URBAN  DISTRICT  COUNCIL. 

/«w  7. 

Seweps  — Dpalns— **Slii«rle  private  drain  ••  —  Pipe  In  private  ground 
dpalnln^r  houses  belon^ln^  to  dlffepent  owners  —  Ppooeedtn^ 
taken  a^rainst  one  o^imer  under  nuisance  clauses  of  PubOo 
Health  Act— W^orh  done  by  owner  under  protest— Compulsloii- 
Reoovery  of  expenses  tpom.  local  authority— Public  Health  Aet, 
1876  (88  dE  89  Vict,  c  56X  ss.  4,  4t  04~PubUe  Health  Acts  Amend- 
ment Act,  1890  (68  4fe  54  Vlot.  c  69),  s.  19. 

A  local  authority^  in  whose  district  section  ig  of  the  Public  Health 
Acts  Amendment  Act,  1890,  was  in  force,  served  notice  in  tht 
statutory  form  of  a  notice  under  section  94  of  the  Public  Health 
Act,  1875,  ^/^«  the  plaintiff,  as  the  owner  of  three  houses,  requiring 
her  to  abate  a  nuisance  arising  from  a  conduit  (described  in  the  notice 
as  a  drain)  laid  wholly  in  priimte  land  and  draining  those  houses, 
together  with  another  house  of  the  plaintiffs  and  some  twelve  others 
belonging  to  other  owners,  into  a  sewer  laid  under  a  road.  The 
plaintiff,  who  ivas  aware  that  the  conduit  drained  the  houses  in 
question,  executed  the  work  under  protest  and  sued  the  local  authority 
for  the  expense  to  which  she  was  put. 

Held  by  Channell  J.— i.  That,  though  in  the  absence  of  authority 
he  would  have  decided  otherwise^  he  was  bound  by  Bradford  r. 
Eastbourne  Corporation,  1896,  2  Q.  B.  205 ;  65  L.  J.  Q  B.  571 
to  hold  that  the  conduit  was  a  "  single  private  drain  "  within  section 
\g  of  the  Act  of  1890,  and  that  he  must  regard  Thompson  v,  Eccles 
Corporation,  1904,  2  K.  B.  i  ;  2  L.  G.  R.  556 ;  73  L.  J.  K.B.  497 
cts  having  been  decided  per  incuriam. 

2.  That  the  fact  that  the  pipe  was  a  single  private  drain  did  not 
prevent  its  being  a  sewer  which  the  local  authority  tvere  bound  to 
maintain  subject  to  their  right  in  the  circumstances  contemplated  by 
section  i<)  of  the  Act  of  1890  to  take  proceedings  under  that  section  to 
cause  it  to  be  repaired  at  thf  expense  of  the  owners  of  all  the  houses 
served  by  it, 

3.  That  the  local  authority  not  having  taken  proceeding  under 
section  \g  of  t/te  Act  of  1890,  no  liability  on  the  part  of  the  owners 
had  arisen,  and  that  the  plaintiff  was  therefore  entitled  to  recover,  on 
the  ground  that  she  had  done  the  tvork  under  pressure  in  the  nature  (f 
compulsion  from  the  authority  who  were  themselves  bound  to  do  it. 

North  v,  Walthamstow  Urban  District  Council  (1898)  67  L  J. 
Q.  B.  972  explained  and  followed. 

Action  tried  before  Channell  J.  without  a  jury. 

The  action  was  brought  by  the  plaintiff,  Mrs.  J.  Haedicke,  to 
recover  expenses  amounting  to  jQt^  incurred  by  her  in  relaying  a  drain 
pipe  at  the  rear  of  Nos.  3,  5,  7,  and  9,  Friern  Barnet  Road,  four  houses 
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in  the  defendants*  district,  of  which  the  plaintiff  was  owner,  together 

with  ;^i5  damages  for  loss  of  rent  of  one  of  the  houses.  Haedicke  v. 

The  drain  pipe  in  question,  with  which  the  houses  were  connected  ^^  ^^^i 
by  house  drains  of  the  usual  kind,  took  the  drainage  of  these  houses,  OounciL 
together  with  that  of  some  twelve  others,  and,  though  originally 
discharging  otherwise  as  explained  in  the  judgment  of  Channell  J.,  had, 
some  years  before  the  events  giving  rise  to  the  present  action  took  place, 
been  diverted  by  the  defendant  council  or  their  predecessors  so  as  to 
discharge  into  a  sewer  belonging  to  them. 

In  January,  1903,  the  pipe  became  obstructed,  and  the  occupier  of 
one  of  the  plaintiffs  houses  complained  to  the  council.  And  after 
some  previous  correspondence  the  council  on  February  24, 1903,  caused 
the  following  notice  to  be  served  on  the  plaintiffs  husband,  who 
managed  her  property  : — 

"Final  Notice.     Urgent. 

"  The  Friern  Barnet  Urban  District  Council,  to  Mrs.  J. 
Haedicke,  or  owner,  of  Norfolk  Villa,  Brondesbury,  N.W. 

"  Take  notice  that  under  the  provisions  of  the  Public  Health 
Act,  1875,  ^^^  Urban  District  Council  of  Friern  Barnet,  being 
satisfied  of  the  existence  of  a  nuisance  at  Nos.  5,  7,  and  9, 
Friern  Barnet  Road,  in  the  county  of  Middlesex,  and  within  the 
district  of  the  said  urban  district  council,  arising  from  defective 
drains,  w.c.  accommodation,  &c.,  do  hereby  require  you,  within 
three  days  from  the  service  of  this  notice,  to  abate  the  same, 
and  for  that  purpose  to  relay  the  drains  in  rear  of  houses  with 
sound  glazed  stoneware  pipes,  jointed  in  cement  upon  concrete 
foundation,  and  all  necessary  inspection  chambers  and  ventilating 
pipes,  remove  defective  soil  pipes,  discontinue  the  use  of  ground 
floor  w.c,  and  reconstruct  same  on  outer  walls  with  windows 
opening  directly  into  the  external  air. 

"  If  you  make  default  in  complying  with  the  requisitions  of  this 
notice,  or  if  the  said  nuisance,  though  abated,  is  likely  to  recur,  a 
summons  will  be  issued  requiring  your  attendance  to  answer  a 
complaint  which  will  be  made  to  a  court  of  summar'y  jurisdiction 
for  enforcing  the  abatement  of  the  nuisance  and  prohibiting  a 
recurrence  thereof,  and  for  recovering  the  costs  and  penalties  that 
may  be  incurred  thereby." 

The  notice  was  accompanied  by  a  letter  from  the  inspector  of 
nuisances  to  the  council  to  the  plaintiffs  husband,  as  follows : — 

"  I  am  instructed  by  the  Friern  Barnet  Urban  District  Council  to 
serve  the  enclosed  notice,  and  must  request  you  to  at  once  give  the 
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necessary  instructions   for   the   work   to    be    completed    by  the  time 
specified,  so  that  I  can  report  to  the  council  at  their  next  meeting." 

Upon  receipt  of  the  notice  and  letter  the  plaintiffs  husband  wrote  to 
the  clerk  to  the  defendant  council,  as  follows : — 

"  Kindly  confer  with  sanitary  department.  They  serve  me  notice  to 
repair  drains  Nos.  3,  5,  7,  and  9,  Friern  Barnet  Road,  which  is  a 
combined  drain  or  sewer  repairable  by  the  local  authority,  and  as  this 
is  a  legal  point  you  are  hereby  written  to  for  Mrs.  Jenny  Haedicke, 
Norfolk  Villa,  Brondesbur>',  N.W." 

On  February  27  the  clerk  to  the  council  wrote  to  the  plaintiffs 
husband  as  follows  : — 

"  I  am  in  receipt  of  your  postcard,  and  in  reply  I  have  to  inform  you 
that  the  drains  in  question  are  repairable  by  the  owner  and  not  by 
the  local  authority.  The  notice  should  be  complied  with  without  any 
further  delay." 

The  next  day,  February  28,  the  plaintiffs  husband  wrote  to  the  clerk 
to  the  council,  as  follows  : — 

"  Re  notice  5,  7,  9,  Friern  Barnet  Road. 

"  In  self-defence  I  shall  do  these  repairs  to  the  drainage  and  enforce 
payment  in  a  court  of  law.  The  owner  is  Mrs.  Jenny  Haedicke,  my 
wife,  and  you  have  no  better  chance  than  other  local  authorities  who 
tried  that  game  once  before  .  .  ." 

It  was  common  ground  that  the  notice  of  February  24,  1903,  referred 
to  the  drain  pipe  in  question  as  well  as  to  the  house  drains  of  the 
several  houses. 

In  March,  1903,  the  necessary  work  to  the  drain  pipe  was  carried 
out  by  the  plaintiff  in  accordance  with  directions  of  the  defendants' 
officers. 

The  statement  of  claim  was  as  follows  : — 

"  I.  The  plaintiff  is  the  owner  of  houses  situate  and  known  as  Nos. 
3,  5,  7,  and  9,  Friern  Barnet  Road,  New  Southgate,  in  the  county  of 
Middlesex,  and  in  the  district  of  which  the  defendants  are  the  sanitaiy 
authority. 

"  2.  On  February  24,  1903,  the  defendants,  by  Albert  E.  Still,  their 
sanitary  inspector,  served  upon  the  plaintiff  a  notice  in  writing  calling 
upon  the  plaintiff  to  repair  a  sewer  by  means  of  which  the  said  houses, 
together  with  others  in  the  said  road,  are  drained.  By  means  of  the 
said  notice  the  plaintiff  was  by  law  compelled  to  do,  and  did,  the  said 
works  at  a  cost  of  ;;^73. 

"  3.  The  said  works  were  and  became  necessary  by  reason  of  the 
default  of  the  defendants,  who  were  in  fact  liable  to  repair  the  said 
sewer  at  their  own  cost. 

"  4.  The  plaintiff  seeks  to  recover  the  said  sum  of  ;^73,  either  as 
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money  paid  for  and  on  behalf  of  the  defendants  at  their  request,  or  as        ^^^^ 

reasonable  expenses  of  executing  the  said  works  necessary  to  abate  the  Haedicke  v. 

nuisance  referred  to  in  the  said  notice,  which  arose  through  the  default  5\®™  5K??L 
^  .      ,  -     ,  r  J  Urban  Distnct 

of  the  defendants  as  aforesaid.  OannoiL 

"  5.  The  plaintiff  further  claims  that  by  reason  of  the  defendants* 
aforesaid  default  she  was  unable  to  let  No.  5,  Friern  Barnet  Road,  for 
the  period  of  26  weeks,  and  lost  j£i$  rent. 

"  The  plaintiff  claims  ;^88." 

In  their  defence  the  defendants  admitted  that  the  plaintiff  was  owner 
of  the  liouses,  and  that  they  caused  the  notice  of  February  24,  1903, 
to  be  given,  though  not  admitting  that  its  purport  was  correctly  stated 
in  the  statement  of  claim.  They  did  not  admit  that  the  plaintiff  was 
compelled  to  do  or  did  the  alleged  work  at  the  cost  of  jQt^  or  at  any 
other  cost  or  at  all.  They  denied  that  the  works  had  become  necessary 
by  their  default,  or  that  they  were  liable  to  repair  the  pipe.  They 
denied  that  the  works  were  in  connection  with  any  sewer  repairable  by 
them.  And  they  denied  that  the  plaintiff  was  unable  to  let  the  house 
in  respect  of  which  damages  were  claimed  by  reason  of  the  defendants' 
default,  or  at  all. 

Macmorran^  AT.C,  and  Colam  for  the  plaintiff.  The  plaintiff^s  case 
is  that  the  pipe  in  question  is  a  sewer  vested  in  the  defendants  and 
repairable  by  them  ;  that  she,  by  the  notice  of  February  24,  1903,  was 
compelled  to  repair  it ;  and  that  she  is  consequently  entitled  to  recover 
as  a  person  compelled  to  do  what  it  was  the  defendants'  duty  to  do. 
That  such  a  notice  as  that  of  February  24,  1903,  puts  compulsion  on 
the  person  on  whom  it  is  served  is  established  by  North  v.  Walthamstow 
Urban  District  Council  (1898)  67  L.  J.  Q.  B.  972  ;  see  also  Cree  v. 
St.  Pancras  Vestry,  1899,  i  Q.  B.  693  ;  68  L.  J.  Q.  B.  389 ;  Harris  v. 
Hickman,  1904,  i  K.  B.  13;  2  L.  G.  R.  i ;  73  L.  J.  K.  B.  31. 

That  the  pipe  was  a  "  sewer "  within  the  meaning  of  the  Public 
Health  Act,  1875,  's  indisputable  The  defendants  will,  however, 
contend  that  it  was  a  "single  private  drain"  within  section  19  of  the 
Public  Health  Acts  Amendment  Act,  1 890,  which  is  in  force  in  the 
defendants'  district,  and  that,  by  reason  of  that  section,  the  defendants 
are  not  liable  to  repair  the  pipe,  but  that  it  is  repairable  by  the  owners 
of  the  property,  including  the  plaintiff. 

To  this  contention  there  are  three  answers. 

In  the  first  place,  according  to  the  most  recent  case  on  the  subject, 
Thompson  v.  Eccles  Corporation,  1904,  2  K.  B.  i ;  2  L.  G.  R.  556;  73 
L.  J.  K.  B.  497,  a  pipe  such  as  that  in  question  is  not  a  single  private 
drain  at  all,  that  expression  being  confined  to  pipes  which  are  not 
sewers  within  the  meaning  of  the  Public  Health  Act,  or  which,  being 
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^^^^        made  for  profit,  or  for  some  such  reason,  even  though  sewers,  do  not 
vest  in  the  local  authority. 
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Secondly,  if  Thompson  v.  Eccles  Corporation  is  not  to  be  accepted  as 
governing  this  case — and  it  is  no  doubt  difficult  to  reconcile  with 
Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B.  205  ;  65  L.  J.  Q.  B. 
571,  which  was  previously  regarded  as  the  leading  case  on  the  subject- 
still,  the  pipe  is  not  a  single  private  drain  within  section  1 9  of  the  Aa 
of  1890,  for  this  reason.  That  section  is  concerned  exclusively  with 
single  private  drains  whereby  houses  are  connected  with  public  sewers. 
In  this  case,  however,  the  pipe  originally  did  not  discharge  into  a 
sewer,  but  into  a  ditch  or  cesspool.  And  it  cannot  be  that  the  action 
of  the  local  authority  in  diverting  it  into  a  sewer  could  transform  it  into 
a  single  private  drain.  It  has  been  held  that  once  a  pipe  is  a  sewer  it 
remains  a  sewer,  notwithstanding  that  all  the  houses  but  one  which  it 
serves  are  cut  off  from  it :  St  Leonard^  Shoreditch,  Vestry  v.  Phelafiy 
1896,  1  Q.  B.  533 ;  65  L.  J.  M.  C.  1 1 1. 

Thirdly,  even  if  the  pipe  is  a  "  single  private  drain  "  within  section 
19  of  the  Act  of  1890,  the  plaintiff  is  entitled  to  recover.  A  drain 
which  serves  a  number  of  houses,  and  is  therefore  a  sewer  within  the 
Public  Health  Act,  1875,  vested  in  the  local  authority,  is  none  the  less 
a  sewer,  and  none  the  less  vested  in  the  local  authority,  because  it  is  at 
the  same  time  a  "  single  private  drain  "  within  section  19  of  the  Act  of 
1875.  ^^^  ^^^  ^i^ct  that  it  is  a  single  private  drain  does  not  takeaway  or 
destroy  the  responsibility  of  the  local  authority.  The  only  effect  of  the 
section  is  that  if  the  proper  complaint  in  writing  is  made  to  the  local 
authority,  then  that  authority  by  adopting  a  particular  form  of  procedure 
may  cast  the  expense  of  repairs  upon  the  owners  of  the  houses  which 
the  drain  serves  :  Bradford  v.  Eastbourne  Corporation^  1896,  2  Q.  B. 
205  ;  65  L.  J.  Q.  B.  571 ;  Reg.  v.  Hastings  Corporation^  1^97,  i  Q-  B. 
46 ;  66  L  J.  Q.  B.  80.  It  is  an  essential  part  of  the  procedure  that 
notice  should  be  served  on  the  owners  of  all  the  houses  which  the  drain 
serves  requiring  them  collectively  to  do  the  work :  Lancaster  v.  Barnes 
Urban  District  Council^  1898,  i  Q.  B.  855  ;  67  L.  J.  Q.  B.  744.  The 
responsibility  of  the  house  owners  does  not  arise,  and  that  of  the  local 
authority  remains  unaffected^  until  there  has  been  ( i )  a  complaint  in 
writing  to  the  local  authority  of  nuisance,  and  (2)  the  service  by  the 
local  authority  of  a  proper  collective  notice  on  the  owners  of  the  houses. 
Here  neither  of  these  conditions  has  been  fulfilled.  And,  further,  if 
they  had  the  plaintiff's  liability  would  not  have  been  for  the  whole 
expense  but  only  for  a  share  of  these  expenses  apportioned  in  the 
manner  prescribed  by  section  19  of  the  Act  of  1890. 

The  loss  of  rent  of  No.  5  was  due  to  the  default  of  the  council  in 
keeping  the  sewer  in  repair,  and  is  recoverable. 
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Clavell  Salter^  K,C,^  and  Duckworth  for  the  defendants.    To  succeed    ^00*' 

on  the  main  claim  the  ])laintifr  must  establish  that  she  was  compelled  Haedicke  v. 

to  execute  the  works,  and,  secondly,  that  the  defendants  were  com-  51*™  ??™?* 
n  i_i  '         '  •'.,,.  Urban  District 

peliable  to  execute  them.     Even  assummg  that  the   pipe  was  a  sewer,  Ooundl. 

and  not  a  single  private  drain,  neither  proposition  is  tenable.     The 

plaintiflf  was  not  compelled  to  do  the  work.     She  might  have  ignored 

the  notice  and  successfully  defended  any  proceedings  taken  on  it :  Self 

v.  Hove   Commissioners,  1895,    i   Q.   B.   685;    64  L.  J.  Q.    B    217; 

Oliver  v.  Camberwell  Borough  Council  (1904)  2  L.  G.  R.  617.   Secondly, 

the  council  were  not  compellable  to  do  the  work  in  any  sense  which 

will    found    an    action :    Pasmore   v.    Oswaldtwistle    Urban    District 

CouncU^  1898,  A.  C.  387 ;  67  L.  J.Q.  B.  635  :  Robinson  v.  Workington 

Corporation,  1897,  i  Q.  B.  619  ;  66  L.  J.  Q.  B.  388. 

Secondly,  the  pipe  was  a  "  single  private  drain  "  within  section  19  of 
the  Act  of  1890.  No  doubt  Thompson  v.  Eccles  Corporation,  1904,  2 
K.  B.  I  ;  2  L.  G.  R.  556;  73  L.  J.  K.  B.  497,  is  against  the  defendants 
on  this  point.  But  that  case  was  based  on  Hill  v.  Hair,  1895,  i 
Q.  B.  906 ;  64  L.  J.  M.  C.  164,  which  the  Court  refused  to  follow  in 
Bradford  v.  Eastbourne  Corporation,  1896,  2  Q.  B.  205  ;  65  L.  J.  Q.  B. 
571,  and  again  in  Seal  v.  Merthyr  Tydfil  Urban  District  Council,  1897, 
2  Q.  B.  543  ;  67  L.  J.  Q.  B.  37,  where  Cave  J.,  who  was  one  of  the  judges 
by  whom  Hill  v.  Hairvr^s  decided,  practically  abandoned  his  earlier  view 
and  accepted  Bradford  v.  Eastbourne  Corporation,  Apart  from 
authority  it  is  submitted  that  the  section  must  be  meant  to  apply  to  a 
case  hke  the  present.  If  it  is  not,  it  is  practically  inoperative.  If  the 
pipe  is  a  single  private  drain  within  section  19  of  the  Act  of  1890,  then 
the  plaintiff  cannot  establish  the  propositions  on  which  her  case  is 
based;  for  she  has  merely  done  what  she  was  bound  to  do.  The 
fact  that  the  machinery  necessary  to  enforce  section  19  of  the  Act  of 
1890  was  not  actually  put  in  operation  cannot  be  material. 

The  fact  that  the  pipe  was  not  originally  connected  with  a  sewer  but 
with  a  ditch  or  cesspool  is  immaterial.  It  was  connected  with  a  sewer 
at  material  times.  St.  Leonard,  Shoreditch,  Vestry  v.  Phelan,  1896,  1 
Q.  B.  533';  65  L.  J.  M.  C.  Ill,  went  on  the  ground  that  the  pipe  once 
vested  in  the  local  authority  could  not  be  divested  by  the  cutting  off  of 
some  of  the  houses  served  by  it.  Here  there  is  no  question  of  a 
divesting  of  the  pipe. 

Cur,  adv,  vult, 

June  7,  1904.  Channell  J.  read  his  judgment  as  follows  : — In  this 
case  the  plaintiff  is  the  owner  of  four  houses  in  Friern  Bamet  Road, 
within  the  district  of  the  defendant  district  council,  which  houses  were 
drained  by  the  usual  house  drains  into  a  nine-inch  pipe  which  was  laid 
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through  the  back  gardens  of  these  and  other  houses,  about  sixteen  in 
number.  That  nine-inch  pipe,  when  first  laid,  a  considerable  number 
of  years  ago,  communicated  with  a  similar  pipe  behind  other  houses, 
between  thirty  and  forty  in  number,  and  both  parts  of  the  pipe  were 
entirely  on  private  ground,  and  the  outfall  was  into  a  ditch  or  a  cess- 
pool—it does  not  clearly  appear  which.  In  1888  the  defendants  or 
their  predecessors  constructed  a  sewer  in  the  roadway,  and  they  then 
made  a  communication  from  the  nine-inch  pipe  into  the  sewer,  so 
diverting  the  drainage  of  the  sixteen  houses  through  the  nine-inch  pipe 
into  the  sewer.  The  nine-inch  pipe  in  the  neighbourhood  of  one  of 
the  plaintiffs  houses  about  January,  1903,  became  obstructed,  and  a 
nuisance  was  caused  of  which  the  occupier  complained  to  the  defendant 
council,  and  after  some  correspondence,  and  the  service  of  two  notices, 
which  I  need  not  further  refer  to,  the  district  council  served  a  notice, 
dated  February  24,  1903,  stating  that  the  council  was  satisfied  of  the 
existence  of  a  nuisance  at  5,  7,  and  9,  Friern  Barnet  Road  (being 
three  of  the  four  houses  owned  by  the  plaintiff),  and  requiring  her 
within  three  days  to  abate  the  same,  and  for  such  purpose  to  relay  the 
drains  in  rear  of  the  houses  in  a  certain  way,  and  also  to  reconstruct 
the  w.c.'s,  and  do  other  work  within  the  houses.  The  notice  was  the 
ordinary  notice  for  abatement  of  a  nuisance,  and  was  accompanied  by  a 
somewhat  peremptory  letter  from  the  clerk  to  the  council.  The 
plaintiffs  husband,  who  managed  her  proi)erty,  replied  by  a  letter  of 
February  25  stating  that  the  notice  related  to  **  a  drain  which  is  a  com- 
bined drain  or  sewer."  The  clerk  replied  by  a  letter  of  February  27 
that  "  the  drains  in  question  are  repairable  by  the  owner,  and  not  by 
the  local  authority,  and  that  the  notice  should  be  complied  with  without 
any  further  delay." 

The  plaintiffs  husband  replied  by  a  letter  dated  February  28,  in 
which  he  said  that  he  would  "  in  self-defence  do  these  repairs  to  the 
drainage  and  enforce  payment  in  a  court  of  law."  The  plaintiff  had  to 
do  both  the  work  inside  the  houses  included  in  the  notices  and  also  the 
work  required  to  the  nine-inch  pipe.  Under  the  direction  of  the 
defendants'  surveyor  the  plaintiff  took  up  the  nine-inch  pipe  not  only 
behind  the  three  houses  but  also  behind  the  house  No.  3,  which  also 
belonged  to  her,  adjoining  to  the  houses  named  in  the  notice.  The 
fall  of  the  pipe  was  altered  and  a  six-inch  pipe  substituted  in  the  upper 
part.  The  plaintiff  then  brought  this  action  to  recover  from  the 
defendants  the  money  expended  on  alteration  of  the  nine-inch  pipe 
and  in  remaking  the  connections  with  it  (admitting,  of  course,  that 
she  must  bear  the  expense  of  the  inside  work),  on  the  ground  that 
the  work  to  the  nine-inch  pipe  was  work  which  the  defendants  ought 
themselves  to  have  done. 
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The  first  question  which  was  argued  was  whether  under  these  circum-  t90^ 
stances,  even  if  the  expense  incurred  by  the  plaintiff  was  in  respect  of  Haedicke  ». 
work  which  the  defendants  ought  themselves  to  have  done,  the  P^^***^*^  ?*^  S^i 
can  recover,  or  whether  she  was  merely  in  the  position  of  a  volunteer  oounciL 
who  had  voluntarily  chosen  to  perform  the  obligation  of  another  person. 
If  my  decision  in  North  v.  Walthamstow  Urban  District  Couna'l  (iSgS) 
67  L.  J.  Q.  B.  972  is  correct,  the  plaintiff  clearly  can  recover  ;  but,  in  my 
opinion,  the  present  case  is  stronger  in  favour  of  the  plaintiff  than  that 
was.  There,  as  in  many  of  the  cases,  the  plaintiff  acquiesced  at  the 
time  in  the  notice  served  on  him,  and  only  claimed  to  be  reimbursed 
by  the  local  authority  when  he  subsequently  discovered  either  facts  or 
law  which  in  his  view  threw  the  burden  on  the  local  authority.  In  the 
present  dase  the  plaintiff,  through  her  husband,  acting  as  her  agent, 
protested  at  the  time,  and  under  protest  submitted  to  the  defendants' 
notice  and  threats.  Under  these  circumstances,  there  is  really  no 
difficulty  in  implying  the  necessary  promise  on  the  part  of  the  defen- 
dants to  reimburse  the  expenditure,  if  their  contention  as  to  the  liability 
proved  to  be  wrong.  I  think  still  that  my  decision  in  North  v. 
Walthamstow  Urban  District  Council  was  right,  and  was  entirely 
justified  by  the  authority  of  Andrew  v.  St.  Olavis  Board  of  Works, 
1898,  I  Q.  B.  775 ;  67  L.  J.  Q.  B.  592,  on  which  it  was  based.  I  do 
not  think  any  case  except,  possibly,  Oliver  v.  Cambenvell  Borough 
Council  (1^0^)  2  L.  G.  R.  617,  in  any  way  shakes  such  authority  as  it 
might  otherwise  have  had.  In  that  case  {Oliver  v.  Camberwell)  Wills  J. 
expressly  stated  that  he  personally  agreed  with  my  view,  and  he  and 
Kennedy  J.  decided  that  case  on  the  ground  that  there  had  been 
only  an  intimation,  and  not  a  statutory  notice,  and  they  thought,  rightly 
or  wrongly,  that  certain  cases  to  which  they  referred  were  authorities 
which  showed  the  difference  between  an  intimation  and  a  notice  to  be 
important.  It  seems  to  me,  I  must  say,  that  at  least  two  of  the  cases 
to  which  they  referred,  including  the  one  Thompson  and  Norris  Manu- 
facturing Co.  V.  Hawes  (1895)  59  J.  P.  580,  on  which  they  really  based 
their  judgment,  were  quite  different.  Thompson  and  Norris  Manu- 
facturing Co.  V.  HaweSy  and  also  Harris  v.  Hickman,  1904,  i  K.  B.  13  ; 
2  L.  G.  R.  I ;  73  L.  J.  K.  B.  3 1 ,  were  cases  in  which  a  tenant  was  suing  his 
landlord  for  money  paid  under  alleged  compulsion  of  a  local  authority. 
It  seems  to  me  that  there  the  tenant  would  have  had  to  prove  real  com- 
pulsion. It  is  quite  different  from  this  case  where  one  person  sues 
another  in  respect  of  money  alleged  to  have  been  paid  by  him  by  reason 
of  pressure  put  upon  him  by  the  person  whom  he  is  suing.  When 
suing  a  third  party,  such  as  his  landlord,  the  plaintiff  has  to  prove  that 
he  was  actually  compelled — that  the  proceedings  against  him  were  such 
as  he  could  not  have  effectually  resisted ;  whereas  when  a  plaintiff  is 
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suing  the  person  who  put  on  the  compulsion,  that  fact — of  the  compul- 
sion being  such  as  must  succeed — ^would  probably  be  fatal  to  his  case. 
Here,  if  the  plaintiff  had  defended  the  proceedings  which  would  have 
followed  on  her  non-compliance  with  the  defendants*  notice,  she  would 
have  been  entitled  to  ask  the  magistrate  to  say  that  she  was  not  the 
person  by  whose  act  and  default  the  nuisance  had  arisen,  but  that 
the  defendants  were.  If  that  question  had  been  decided  against  her  by 
a  court  of  competent  jurisdiction,  and  the  decision  had  stood  without 
successful  appeal,  the  plaintiff  never  could  have  recovered  the  money 
from  the  defendants,  at  all  events,  unless  she  could  have  shown,  as  is 
suggested  by  Lord  Russell  in  Andrew  v.  St.  Oiave's^  which  she  might 
possibly  have  done,  that  both  were  liable.  On  the  whole,  I  come  to 
the  conclusion  that  on  the  facts  before  me  the  plaintiff  may  recover  if 
she  shows  that  the  obligation  to  keep  the  nine-inch  drain  in  repair  was 
on  the  defendants.  It  is,  as  it  seems  to  me,  an  ordinary  case  of 
recovering  money  extorted  by  duress  and  paid  under  protest. 

I  pass  now  to  the  question  whether  it  was  the  duty  of  the  defendants 
to  do  what  was  required  to  the  nine-inch  pipe.  Dealing  with  the 
question,  in  the  first  instance,  apart  from  the  Act  of  1890,  the  pipe  was 
undoubtedly  a  sewer  within  section  4  of  the  Public  Health  Act,  1875, 
vested  in,  and  under  the  control  of,  the  defendants  by  section  13,  and 
which,  by  section  15,  unless  a  distinction  can  be  drawn  between 
"  vested  in  "  and  "  belonging  to,"  the  defendants  had  an  express  duty 
to  repair.  Wright  J.  has  both  in  Self  v..  Hove  Commissumers^ 
1S95,  *  Q-  ^'  685  ;  64  L.  J.  Q.  B.  217,  and  in  Reg,  v.  Hastings  Cor- 
poration^ 1897,  I  Q.  B.  46;  66  L.  J.  Q.  B.  80,  suggested  that  there  is 
no  duty  on  a  local  authority  to  do  specific  works,  and  that  the  general 
duty  of  properly  draining  their  district  can  only  be  enforced  at  the 
instance  ol  the  Local  Government  Board.  This  is  so  as  regards  the 
general  duty  (see  Pasmore  v.  Oswaldtwistle  Urban  District  Council^ 
1898,  A.  C.  387;  67  L.  J.  Q.  B.  635);  but  where  an  existing  sewer 
belonging  to  the  local  authority  is  out  of  repair  they  are  bound 
by  section  1 5  to  repair  it.  If  they  were  bound  to  repair  the  defects  iii 
this  nine -inch  pipe  (which  apart  from  the  Act  of  1890  they  clearly  were), 
I  do  not  think  they  are  at  liberty  to  say  that  the  works  done  at  their 
instance  and  under  the  direction  of  their  surveyor  were  not  works 
necessary  to  remedy  the  defects  in  the  pipe.  This,  I  think,  prevents 
the  defendants  saying  that  the  works,  the  expense  of  which  the  plaintiff 
is  seeking  to  recover,  were  different  works  from  those,  if  any,  which 
they  would  themselves  have  been  liable  to  do.  It  is  true  they  would 
have  had  a  wider  discretion  as  to  what  should  be  done ;  but  they  have, 
in  my  opinion,  exercised  their  discretion  so  as  to  preclude  themselves 
from  objecting  to  what  the  plaintiff  did,  and  they  directed  the  works 


Digitized  by 


Google 


KA  KING  S    BENCH    DIVISION.  1  IO7 


1904. 


behind  the  house  No.  3  as  well  as  those  behind  the  other  houses.  If, 
therefore,  the  Act  of  1890  had  never  been  passed  (subject  to  a  small  Haedicke  v. 
question  of  amount)  the  plaintiffs  action  would  have  been  maintainable.  ^*™  S^i 
It  remains  to  consider  the  difficult  question  of  the  construction  ofoouncii. 
section  19  of  the  Act  of  1890,  and  its  effect  on  the  questions  in  this 
action.  That  section  has  been  considered  in  Self  v.  Hove  Commis- 
sioners^ 1895,  I  Q-  S-  ^^5  i  64  L.  J.  Q.  B.  217  ;  Hill  v.  Hair^  1895, 
I  Q.  B.  906 ;  64  L.  J.  M.  C.  164 ;  Bradford  v.  Eastbourne  Corporation^ 
1896,  2  Q.  B.  205  ;  65  L.  J.  Q.  B.  571  ;  Seal  v.  Merthyr  Tydfil  Urban 
Council^  1^97?  2  Q.  B.  543  \  67  L.  J.  Q.  B.  37,  possibly  in  other  cases, 
and  lastly  in  a  case  of  Thompson  v.  Eccles  Corporation^  decided  in  the 
Divisional  Court,  and  reported,  since  the  argument  of  this  case  before 
me,  in  the  June  numbers  of  the  "  Law  Reports  "  and  "  Law  Journal  '* 
(1904,  2  K.  B.  I ;  2  L.  G.  R,  556  ;  73  L.  J.  K.  B.  497).  I  was  a  party 
to  that  last  case,  which  is  now  said  to  be  contrary  to  Bradford  v. 
Eastbourne  Corporation^  and  now  that  I  have  had  the  opportunity  of 
examining  the  cases  again,  with  the  assistance  of  extremely  clear  argu- 
ments by  Mr.  Macmorran  and  Mr.  Clavell  Salter,  I  feel  bound  to  say 
that  I  do  not  consider  the  last  case  a  satisfactory  decision.  Whether  it 
does  differ  from  the  Eastbourne  case  or  not,  and  whether  if  it  does  it  is 
right  or  wrong  in  so  doing,  the  Court  of  Appeal,  to  which  I  understand 
the  case  has  been  taken,  will,  of  course,  decide  ;  but  I  may  say  at  once 
that  although  I  adhere  to  what  1  appear  to  have  said  as  to  the  curious 
effect  of  section  19  and  its  general  construction.  I  see  now  that  I 
omitted  altogether  to  notice  what  I  now  think  to  be  an  important  point 
in  the  case.  Counsel  in  the  Eccles  case  referred  the  Court  to  the 
Eastbourne  case,  but  did  not  call  our  attention  to  it  in  detail.  I  did 
not  have  the  report  actually  before  me,  nor,  so  far  as  I  recollect,  had 
my  brothers.  We  all  thought  we  knew,  and  no  doubt  we  did  know, 
the  general  effect.  I  do  not  desire  to  put  the  blame  on  counsel,  for 
what  they  did  was  to  attribute  to  me  a  more  accurate  knowledge  of  all 
the  points  decided  in  the  Eastbourne  case  than  I  in  fact  possessed. 
The  Eccles  case  was  argued  before  us  as  if  the  question  was  whether 
the  pipe  was  a  sewer  or  whether  it  was  a  drain  ;  it  was  suggested  that  it 
might  be  a  sewer  at  one  part  of  its  course  when  it  was  serving  several 
houses  belonging  to  one  owner,  and  that  at  another  part  of  its  course, 
^hen  it  was,  in  addition,  serving  another  house  belonging  to  another 
person,  it  would  cease  to  be  a  sewer,  and  would  become  "  a  single 
private  drain  " ;  it  was  also  suggested  that  the  mere  fact  that  it  drained 
the  houses  of  more  than  one  owner  made  it  ipso  facto  a  drain  as 
distinguished  from  a  sewer,  and,  further,  that  it  was  not  a  case  of 
*  houses  belonging  to  different  owners,"  because  two  out  of  the  twelve 
houses  or  so  belonged  to  the  same  person.     These  arguments  did  not 
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commend  themselves  to  me  then  or  now.  They  certainly  show  the 
difficulties  arising  out  of  the  section,  but  it  was  not  brought  home  to  my 
mind  that  what  was  really  decided  in  the  Eastbourne  case  was  that  on 
the  tnie  construction  of  section  19  of  the  Act  of  1890  a  thing  which  for 
all  other  purposes  was  a  sewer  might  for  the  purposes  of  that  section  be 
the  thing  referred  to  in  that  section  as  a  single  private  drain.  The 
reasoning  of  the  Court  on  subsection  (3)  of  this  19th  section  is  very 
strong  as  to  this  when  the  case  is  carefully  read.  I  cannot  speak  with 
the  same  freedom  of  the  judgment  of  my  learned  brothers  as  I  can  of 
my  own,  but  I  do  not  think  this  point  was  present  to  their  minds  any 
more  than  it  was  to  mine.  I  observe  that  what  the  Lord  Chief  Justice 
said  of  the  matter  was  that  it  could  not  now  be  disputed  that  under  the 
Act  of  1875  a  drain  pipe  which  receives  the  drainage  of  more  than  one 
building  is  a  sewer  none  the  less  because  it  is  made  entirely  through 
private  property.  In  that  I  agreed  at  the  time  and  agree  now,  but  I 
now  think  that  it  did  not  conclude  the  question,  and  that  we  ought  to 
have  gone  on  to  consider  the  question  whether,  notwithstanding  that  the 
construction  we  had  then  to  deal  with  was  a  sewer  under  the  Public 
Health  Act,  1875,  ^^  ^^  "^t  also  a  construction  in  respect  of  which  the 
powers  of  section  19  of  the  iVct  of  1890  might  be  exercised.  I  think 
that  the  19th  section  may  be  paraphrased  thus,  leaving  out  some 
immaterial  words  and  altering  others  to  show  the  meaning  which  I 
attach  to  them  : — '*  Where  two  or  more  houses  are  connected  with  the 
public  sewer,  not  by  a  separate  drain  for  each  house  as  the  local  autho- 
rity may  require  them  to  be,  but  by  one  drain  for  all  the  houses,  that 
drain,  provided  it  is  a  private  drain,  and  notwithstanding  that  it  is  for 
purposes  other  than  this  section,  a  sewer,  may  be  dealt  with  under 
section  41  of  the  Public  Health  Act,  1875,  notwithstanding  that  all  the 
houses  do  not  belong  to  the  same  owner,  and  the  expenses  may  be 
recovered  from  the  owners  of  the  houses  in  such  proportion  as  the 
surveyor  may  settle." 

In  this  paraphrase,  as  in  the  section  itself,  the  difficulty  is  to  see 
what  is  meant  by  "  private  drain."  Now  the  section  is  in  an  Act  which 
local  authorities  have  the  option  of  adopting  if  they  like.  One  would 
think  that  such  an  Act  would  be  confined  to  machinery  for  enforcing 
and  dealing  with  existing  rights  and  liabilities,  and  would  not  be  found 
to  have  the  effect  of  substantially  altering  rights  and  creating  new 
liabilities,  or,  at  all  events,  that  it  would  not  enable  a  local  authority  by 
adopting  the  Act  to  relieve  themselves  from  liability  to  repair  existing 
structures,  and  to  transfer  that  liability  to  private  owners.  Further,  if 
it  were  really  intended  to  transfer  to  private  owners  the  liability  of 
maintaining  structures  which  before  the  adoption  of  the  Act  had  been 
maintained  by  the  public,  it  is  inconceivable  that  it  could  have  been 


Digitized  by 


Google 


K.B.  KINGS    BENCH    DIVISION.  I  IO9 


1904. 


intentionally  enacted  that  that  liability  should  be  so  transferred  when 

the  houses  did  not  all  belong  to  the  same  owner,  but  that  if  the  houses,  Haedicke  v. 

though  constructed  and  drained  in  precisely  the  same  way,  happened  ^P^  j^?l 
*     u  1  .  .!_  1.     ij  1-         .VI  J  1    L        V-    Urban  Distnct 

to  belong  to  one  person,  that  person  should  be  entitled  to  have  his  Oouncil. 

drain  kept  in  order  at  the  expense  of  the  public.     There  are,  therefore, 

very  strong  grounds  for  holding  that  when  the  section  contrasts,  as  it 

clearly  does,  "  private  drain  "  with  "  public  sewer,"  the  words  "  private  " 

and  "public"  refer  to  the  liability  to  repair  being  on  private  owners  and 

on  the  public  respectively.     If  I  had  to  construe  th^  section  apart  from 

the  authority  of  the  Eastbourne  case,  I  should  certainly  «ay  that  if  such 

things  could  be  found  as  drains  connecting  more  than  one  house  with 

a  public  sewer,  which  were,  apart  from  the  Act  of  1890,  repairable  by 

the  owners  of  the  houses,  those  were  the  things  referred  to  as  **  private 

drains,"  and  that  the  intent  of  the  section  was  to  provide  machinery  for 

dealing  with  such  cases  when  there  was  more  than  one  owner,  and  for 

apportioning   expense.       I   agree    that    such   things    would    not    be 

numerous,   but    I    do  not  at    all  think    they  are    non-existent.      In 

addition   to  the  cases  suggested  by  Cave  J.  in  Hill  v.  Hair^  1895,  ^ 

Q.  B.  906 ;  64  L.  J.  M.  C.  164,  I  think  there  are  in  fact  a  considerable 

number  of  cases  of  semi-detached  houses  or  small  rows  of  three  or  four 

houses  where  private  owners  repair  either  under  provisions  of  a  local 

Act   more   or  less    similar   to   the   combined  drainage   clauses  of  the 

metropolitan  Acts,  or  under  conditions  imposed  by  local  authorities 

when  asked  to  consent  to  such  modes  of  drainage. 

During  the  argument  of  this  case  before  n)e,  and  upon  my  stating 

that  I  believed  such  cases  did  exist,  a  gentleman,  who  was  clerk  to  a 

local  authority,  not  engaged  in  this  case,  who  happened  to  be  in  Court, 

stated  through   Mr.   Macmorran,  who  was  arguing  the  case,  that  he 

personally  knew  many  such  cases,  and  Mr.  Macmorran,  who  himself 

has  a  large  experience,  was  of  the  same  opinion.     I  adhere,  therefore, 

personally,  to  the  opinion  I  expressed|in37%^W35/j^«  v.  Eccles  Corporation^ 

1904,  2  K.  B.  I  ;  2  L.  G.  R.  556;  73  L.  J.  K.  B.  497,  that  Cave  J.'s 

view  was  the  most  logical  solution  of  the  difficulty  arising  from  this 

section,  though  the  instances  are  not,  in   my  opinion,  exhaustive.     I 

think,  however,  after  a  careful  consideration  of  the  Eastbourne  case, 

that  the  contrary  was  there  decided,  and  I  do  not  thmk  it  is  open  to  me 

to  disregard  that  decision,  more  especially  as  Cave  J.,  in  the  subsequent 

case  of  Seal  V.  Merthyr  Tydfil  Urban  Council^  1897,  2   Q.  B.  543  ;  67 

L.  J.   Q.   B.   37,   himself  followed   it.      I    must   therefore  hold  that 

** private"  in  section  19  refers  not  to  the  private  liability  to  repair  as 

distinguished  from  public,  but  to  the  fact  that  the  structure  is  on  private 

ground.     I  doubt  whether  the  Court  in  the  Eastbourne  case  intended 

to  hold  that  all  sewers  on  private  ground  draining  houses  of  more  than 
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one  owner  and  communicating  with  a  sewer  in  a  highway  were  to  be 
held  to  be  "  single  private  drains."     To  ray  mind,  although  "  two  or 
more  "  includes  "  more  than  two,"  and  a  hundred  is  more  than  two, 
yet  "  two  or  more "  was  never  meant  to  include  a  hundred.      Here 
there  were  a  very  considerable  number  of  houses  all  drained  into  what 
seems  to  me  to  be  not  merely  by  a  definition  in  the  Public  Health  Act, 
1875,  ^^^f  ^"  ^^^^9  ^  sewer,  going  along  at  the  back  of  the  houses  instead 
of  at  the  front  and  going  through  the  back  gardens,  that  is,  no  doubt, 
through  private  ground,  but  still  in  every  respect  what  is  ordinarily 
called  a  sewer.     I  am  not  sure  that  the  judges  who  decided  the   £ast' 
bourne  case  would  really  have  held  this  to  be  a  "  single  private  drain," 
but  there   were   a   considerable  number  of  houses  involved    in    that 
decision,  and  still  more  apparently  in  Sealv,  Merthyr  Tydfil  Urban 
Council^  so  1  ought  not  to  distinguish  this  case  on  that  ground.     I  do 
not   think   the    recent  decision  in  Thompson  v.  Eccles  Corporation — 
decided,  as  I  think  it  was,  by  inadvertence— (unless  distinguished  on 
the  last  ground  by  reason  of  the  number  of  houses)  would  justify  me  in 
disregarding  the  Eastbourne  case.     I  have  commented  on  the  extra- 
ordinary result   of  this  legislation   that  the  same   structure   must   be 
repaired  by  the  local  authority  if  it  serves  the  houses  of  one  person 
only,  but  that  if  it  serves  different  owners  those  different  owners  may 
be  required  to  repay  the  expense  of  making  good.     It  is,  however,  right 
to  point  out  that  the  thing  which  is  extraordinary  is  not  the  enactment 
as  to  several  owners  but  the  omission  to  enact  the  same  thing  when 
there  is  only  one  owner.      This  omission  appears  clearly  accidental. 
The  draftsman  of  the  section  must  have  thought,  and  the  Legislatoie 
which  adopted  his  language  must  have  thought,  that  this  had  been 
already  provided,  and  consequently  by  a  misapprehension  omitted  to 
provide  for  it.     It  is  their  omission  that  is  mischievous  rather  than  the 
enactment  as  interpreted  in  the  Eastbourne  case.     But  it  is  right  to 
point  out  that  the  real  difficulty  in  the  way  of  the  courts  doing  justice 
in   so  many  of  the  cases  on  this  subject  arises  from  the  automatic 
vesting  in    the  local  authorities   of   all   sewers,    and  the    automatic 
imposition   of  liability  for    their  maintenance  and   repairs  by  reason 
merely  of  the  form  of  the  constructions  and  the  purpose  they  serve,  and 
without  any  assent  or  acceptance  on  the  part  of  the  local  authority. 
If  it  were  provided  that  no  sewer  should  be  repairable  by  a  local 
authority  until   adopted  and  taken  over,   as  is  the  case  with  a  neir 
highway,   proper  provision  being  of  course  made   for  requiring  local 
authorities  to  take  over  such  sewers  on  notice,  and  on  their  being  put  in 
proper  order,  all  these  difficulties  would  disappear.     The  difficult}^  as 
to  surreptitious  and  wrongful  junction  of  one  drain  with  another,  the 
difficulty   of  knowing   on  whom   the   liability    to    repair  a  particular 
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Structure  is,  would  all  be  got  rid  of,  and,   so  far  as  I  can  see,  the        ^^^^ 
existing  machinery  would  all  work  satisfactorily  as  regards  all  drains  or  Haedicke  v. 
sewers  made  after  such  an  amendment  of  the  law.     It  is  a  discredit  to  5^^  ^Sji 
our  Legislature,  or  the  departments  of  the  executive  which  have  charge  OounciL 
of  such  matters,  that  so  simple  an  amendment  of  the  law  should  not 
have  been  made  long  ago,  as  for  the  last  fifteen  years  or  more  there 
has  been  constant  litigation  on  these  points.     Of  course,  if  there  is  to 
be  an  amendment  of  the  law  it  would  be  desirable,  besides  the  simple 
amendment  required  to  prevent  difficulty  as  to  future  constructions,  to 
have  some  declaratory  enactment  dealing  with  existing  structures,  and 
I  presume  it  is  the  difficulty  of  framing  satisfactorily  such  a  declaratory 
enactment  which  has  led  to  there  being  as  yet  no  amendment  of  the 
law. 

I  have  now  to  consider  how  the  view  I  have  expressed  as  to 
Bradford  v.  Eastbourne  Corporation  and  Thompson  v.  Eccles  Corporation 
affects  the  case  now  before  me.  I  must  hold  that  in  the  present  case  if 
the  defendants  had  proceeded  under  the  41st  section  of  the  Act  of  1875 
and  the  19th  section  of  the  Act  of  1890  they  would  have  been  able  to 
impose  a  proportion  of  the  charge,  the  subject  of  this  action,  on  the 
plainiiff.  It  would  be  a  proportion  only,  because  the  cost,  if  the  pro- 
ceedings had  been  taken  in  that  way,  would  have  fallen  not  on  the 
owner  on  whose  property  the  defect  happened  to  be,  but  on  the  owners 
jointly  in  proportions  to  be  settled  by  the  surveyor.  The  defendants 
did  not,  in  fact,  take  any  proceedings  under  that  section.  I  do  not  lay 
any  stress  on  the  fact  that  the  complaint  of  the  nuisance  was  not  in 
writing  in  the  first  instance,  and  was  only  put  into  writing  by  the  autho- 
rity when  received,  or  that  notice  in  writing  of  intention  to  enter  was 
not  given.  These  provisions  (at  any  rate,  the  notice  to  enter)  are  clearly 
introduced  for  the  benefit  of  the  occupier,  and  may  be  waived  by  him, 
and  were  so,  in  this  case.  The  reason,  I  say,  the  defendants  were  not 
really  acting  under  this  19th  section  is  that  they  did  not  give  notice  to 
all  the  owners,  and  were  seeking  to  impose  the  whole  liability  on  the 
plaintiff  on  the  ground  that  the  nuisance  arose  on  her  premises.  It  is 
necessary,  however,  to  consider  the  case  on  the  basis  that  proceedings 
ought  to  have  been  taken  under  the  19th  section,  because  if  the 
defendants  were  not  solely  liable  to  repair,  but  the  owners  jointly  were, 
the  plaintifif  has  a  difficulty  in  showing  that  when  incurring  the  expenses 
sued  for  she  was  performing  the  defendants'  obligations,  and  was  paying 
the  money  for  the  defendants.  To  meet  this  point  Reg,  v.  Hastings 
Corporation^  1897,  i  Q.  B.  46 ;  66  L.  J.  Q.  B.  80,  was  quoted  by  Mr. 
Macmorran.  There  a  mandamus  appears  to  have  been  issued  to  a  local 
authority  to  repair  a  structure  to  which  the  19th  section  of  the  Act  of 
1890  was  assumed,  rightly  or  wrongly,  to  be  applicable.     It  was,  how- 
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ever,  said  that  no  complaint  of  a  nuisance  existing  had  been  made  to 
the  local  authority,  and  until  such  complaint  the  powers  of  section  19 
did  not  arise.  This  seems  an  authority  that  in  cases  under  section  19 
the  burthen  of  repair  does  remain  on  the  local  authority,  but  with 
powers  in  a  special  case  and  by  special  proceedings  to  recover  over 
against  other  persons.  I  think  this  as  an  authority  is  equally  binding 
on  me  with  the  Eastbourne  case,  but  it  is  not  completely  in  point, 
because  in  the  case  before  me  I  think  tliere  was  a  sufficient  complaint 
to  give  the  defendants  jurisdiction  to  proceed  under  section  19.  They 
did  not,  however,  so  proceed,  and  in  particular  the  proportions  to  be 
payable  by  the  various  owners  have  never  been  assessed  by  the 
surveyor.  The  apportionment  by  the  surveyor  appears  to  me  to  lie  a 
condition  precedent  to  any  portion  of  these  expenses  becoming  payable 
by  the  plaintiff.  I  must,  therefore,  hold,  though  not  without  consider- 
able hesitation,  that  the  defendants  have  by  the  duress  of  an  erroneous 
notice  in  a  case  of  nuisance,  where  prompt  action  was  necessary,  com- 
pelled the  plaintiff  to  incur  under  protest  expense  which  the  defendants 
were,  in  the  then  existing  state  of  things,  themselves  liable  to.  If  the 
apportionment  of  the  surveyor  were  a  mere  matter  of  form,  and  I  had 
myself  the  materials  for  making  the  calculation  of  how  much  the 
plaintiff  ought  to  bear,  I  should  probably  hold  that  the  plaintiff  could 
only  recover  the  excess  beyond  her  own  proportion  of  the  expenditure. 
But  I  have  no  materials  for  making  an  apportionment,  and  it  appears  to 
me  a  matter  specially  delegated  to  the  surveyor.  I  do  not,  therefore, 
see  how  I  can  do  otherwise  than  hold  that  the  plaintiff  is  entitled  to 
recover  the  whole  expenses  of  this  work,  which  I  assess  21  jQ6^,  I 
think  no  deduction  should  be  made  for  her  part  of  the  work  done  on 
No.  3,  but  1  do  not  think  that  the  loss  of  rent  which  was  claimed  was 
made  out  in  such  a  way  as  to  be  recoverable. 

I,  therefore,  give  judgment  for  the  plaintiff  for  £6$^  with  costs. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff— EiamdJiwti  and  Simmons. 
Solicitors  for  the  defetidants  -'R,  Miller,  Wiggins,  and  Naylor. 
Reported  by  Gilbert'  Metcalfe,  Esq.,  Barrister-at-I>aw. 
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ATTORNEY-GENERAL  (on  the  relation  of  the  Monmouthshire  J"!^  '4,  15. 
County  CouneU)  AND  THE  MONMOUTHSHIRE  COUNTY  COUNCIL  ^^'7'  ^ ' 
V.  SCOTT  (No.  2).  ^""^y  ^• 

Hlcrh  ways — Liooomotlves — Nulsanoe — Injunction  —  Repair  —  Standard 
of  maintenance— Njilsanoe  pplmapUy  due  to  default  of  poad 
authority* 

The  defendant  conducted  traffic  throughout  a  considerable  period 
by  means  of  a  traction-engine  over  a  main  road  repairable  by  the 
plaintiff^  council^  and  the  road  got  into  a  condition  so  bad  as  to 
amount  to  a  nuisance.  The  condition  of  the  road  was  not  caused 
primarily  by  the  defendanfs  traffic^  but,  though  that  traffic  with  other 
traffic  and  the  state  of  the  weather  were  contributory  causes,  primarily 
by  the  failure  of  the  plaintiff  council  to  maintain  the  road  in  a  fit 
state  to  bear  the  traffic  over  it,  including  the  defendanfs  traction 
traffic,  which  was  noi  more  unusual  or  onerous  than  the  council 
ought  to  have  expected  to  come  on  it  The  plaintiff  council  ultimately 
reconstructed  the  road  in  such  a  way  that  there  was  no  appreciable 
risk,  if  ordinary  care  were  exercised  by  the  council,  that  in  the  future 
the  defendanfs  traffic  would  cut  up  the  road  or  reduce  it  to  a 
condition  such  as  to  constitute  a  nuisance. 

Held,  that,  under  these  circumstances,  an  injunction  ought  not  to 
be  granted,  in  an  action  brought  by  the  Attorney- General  on  the 
relation  of  the  plaintiff  council  and  by  the  plaintiff  council,  to  restrain 
the  defendant  from  conducting  traffic  upon  the  road  in  such  a  way  as 
to  cause  a  public  nuisance. 

Action  tried  by  Jelf  J.  without  a  jury,  in  which  the  Attorney- 
General,  on  the  relation  of  the  Monmouthshire  County  Council, 
claimed,  and  the  council  claimed,  an  injunction  to  restrain  the  defen- 
dant, his  servants  or  agents  from  using  or  causing  or  procuring  to  be 
used  any  locomotive,  or  otherwise  conducting  any  traffic,  upon  the 
highway  leading  from  Caldicott  to  Magor,  situate  in  the  parish  of 
Llanrihangel  Roggiett,  in  the  county  of  Monmouth,  in  such  a  way  as 
by  damage  to  or  obstruction  of  the  said  highway  to  cause  a  public 
nuisance. 

The  statement  of  claim  set  out  that  the  county  council  for  Mon- 
mouthshire were  the  local  authority  responsible  for  the  maintenance 
and  repair  of  the  highway  in  question;  that  the  defendant  was  the 
owner  of  a  quarry  in  the  parish,  and  the  holder  of  a  licence  granted 
by  the  plaintiff  council  under  the  Locomotives  Act,  1898,  for  the  use 
of  a  locomotive  engine  within  the  county ;  that  the  defendant  used 
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*^^^        a  locomotive  engine  and  carts  for  hauling  stone  from  his  quarry  to 
Attorney-  the  Severn  Tunnel  Junction  Station  of  the  Great  Western  Railway, 

ItoouSrfiiw  ^^^^  ^  P^"^  ^^  ^^^  highway  893  yards  or  thereabouts  in  length  near 
Oonnty  Ooandl  the  Severn  Tunnel;  that  he  further  used  the  engine  and  carts  for 
V,  Soott.  hauling  stone  from  another  quarry  belonging  to  Mrs.  Hillier  to  the 

same  railway  station  over  a  portion  of  the  said  part  of  the  said  high- 
way 593  yards  or  thereabouts  in  length;  that  the  traffic  conducted 
by  the  defendant  was  extraordinary  and  imreasonable  and  its  weight 
excessive  and  unreasonable,  and  an  improper  user  of  the  road.  He 
had  cut  up  and  damaged  the  road  so  as  to  make  it  impassable  for 
ordinary  traffic,  and  had  made  the  road  dangerous  to  wayfarers  and 
obstructed  the  highway.  By  reason  of  this  damage  and  obstruction 
the  defendant  had  caused  a  serious  nuisance  to  the  inhabitants  of 
the  parish  and  to  all  members  of  the  public  who  had  occasion  to  pass 
along  the  highway. 

By  his  defence  the  defendant  denied  that  the  traffic  was  excessive 
or  unreasonable,  or  that  the  weight  was  excessive  or  unreasonable, 
and  generally  the  allegations  in  the  statement  of  claim. 

He  alleged  that  the  quarrying  of  stone  was  and  had  for  many  yean 
been  a  recognised  industry  in  the  county  of  Monmouth,  and  the  haul- 
ing of  the  stone  from  quarries  over  highways  in  the  county,  including 
the  highway  in  question,  was  and  had  been  for  many  years  the  ordinary 
and  usual  traffic  over  the  highways.  The  defendant  had  used  the 
highway  for  the  purpose  of  conveying  stone  from  each  of  the  quarries 
referred  to  in  the  statement  of  claim  in  a  lawful  manner,  and  if  any 
damage  had  been  done  to  the  highway  by  his  user  thereof  (which  he 
did  not  admit),  no  more  damage  had  been  done  thereto  than  was  the 
necessary  consfquence  of  his  using  it  in  a  proper  and  lawful  manner; 
and  the  highway  was  cut  up  and  damaged,  if  at  all,  owing  to  its  not 
having  been  maintained  and  repaired  so  as  to  withstand  the  ordinary 
and  usual  traffic  thereon.  The  defendant  alleged  that  it  was 
the  duty  of  the  plaintiff  council  to  maintain  the  highway  of  a  ccm- 
struction  and  strength  sufficient  to  bear  the  passage  over  it  of  the 
defendant's  locomotive  drawing  such  trucks  and  weights  as  aforesaid, 
and  counterclairaed  for  an  order  directing  the  plaintiff  council  to 
repair  the  highway  so, far  as  it  was  necessary  to  render  it  capable  of 
bearing  such  traffic  as  aforesaid,  and  to  maintain  it  tlfereafter  in  the 
saud  state  of  repair. 

Pending  the  trial  of  the  action,  Phillimore  J.,  at  chambers  on  evi- 
dence contained  in  affidavits  filed  by  the  parties,  granted  an  inter- 
locutory- injunction  substantially  in  terms  of  the  writ,  upon  an  under- 
taking by  the  county  council  in  damages. 

The  defendant  appealed  to  the  Court  of  Appeal  against  the  order 
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of  Phillimore  J.,  but  the  appeal  was  dismissed.    The  case  in  the  Court        t^Q^ 
of  Appeal  is  reported  1904,  i  K.  B.  404;   2  L.  G.  R.  461 ;    73  L.  J.  Attomey- 
K.  B.  iq6.  •  General  and  the 

'  ManmoTiihshire 

The  nature  of  the  evidence  at  the  trial  is  sufTiciently  stated  in  the  County  Oonncil 

judgment  of  Jelf  J.  ^-  Scott 

A.  T.  Lawrence,  K.C.,  Macmorran^  K.C.,  and  /.  R.  Atkin  for  the 
plaintiffs.  It  is  not  suggested  that  the  use  of  a  locomotive  on  a  high- 
way is  of  itself  unla\vful,  or  that  it  becomes  unlawful  merely  because 
it  necessitates  increased  repairs  to  the  road,  but  the  evidence  here 
establishes  a  clear  case  of  public  nuisance  and  of  improper  and  un- 
reasonable user  of  this  section  of  this  road  in  consequence  of  the 
exceptional  nature  and  weight  of  the  traffic.  This  traction  traffic  by 
the  engine  was  more  onerous  than  the  plaintiff  council  had  any  reason 
to  expect,  and  this  fact  in  itself  disposes  of  any  suggestion  that  they 
had  been  dilatory  in  repairing  or  reconstructing  the  road.  The  case 
is  in  substance  concluded  by  the  decision  of  the  Court  of  Appeal  on 
the  question  of  the  interim  injunction.  The  fact  that  this  is  a 
nuisance  cannot  be  disputed,  but  the  defendant  contends  that  the 
plaintiffs  ought  to  make  a  road  to  take  his  traffic. 

The  counterclaim  must  fail.  It  is  well  settled  that  an  individual, 
without  the  aid  of  the  Attorney-General,  cannot  proceed  by  action  for 
the  non-repair  of  a  highway,  and  that  is  what  the  defendant  attempts 
by  his  counterclaim. 

Arthur  Potvell,  K.C,  R.  C.  Glen,  and  Bethune  for  the  defendant. 

The  plaintiffs'  claim  in  this  action  is  a  novelty  and  ought  not  to 
succeed.  Traction-engine  traffic  is  in  itself  legitimate,  and  is  recog- 
nised by  the  Legislature  as  legitimate ;  and  the  provisions  of  section  23 
of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  as  to 
expenses  of  extraor dinar}'  traffic  afford  the  appropriate  remedy  if  the 
road  authority  are  put  to  exceptional  expense  by  such  traffic :  Hill  v. 
Thomas,  1893,  2  Q.  B.-  3333  62  L.  J.  M.  C.  161. 

The  decision  of  the  Court  of  Appeal  in  the  present  proceedings  had 
reference  entirely  to  the  question  of  an  interim  injunction,  as  all  the 
Lords  Justices  are  careful  to  pxjint  out.  The  object  of  such  an  injunc- 
tion is  to  preserve  "the  status  quo  till  the  matter  at  issue  can  be  fully 
investigated.  The  evidence  now  shows  that  the  real  cause  of  the  con- 
dition of  the  road  was  the  default  of  the  plaintiff  council  in  maintain- 
ing the  road  up  to  the  proper  standard.  The  proper  standard  for 
repair  varies  as  the  traffic  on  the  road  varies.  The  road  must  be  kept 
up  to  date,  i.e..  fit  for  what  is  for  the  time  being  ordinary  traffic : 
Wallington  v.  Hoskins  (1880)  6  Q.  B.  D.  206;  50  L.  J.  M.  C.  19; 
Hemsworth    Rural   District    Council  v.    Micklethwaite    (1904)   [now 
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^^Q*'        reported  2  L.  G.  R.  1084] ;  Reg.  v.  High  Halden  (1859)  i  F.  &  F.  678 ; 

Attorney-  R^g-  v.  Henley  (1847)  2  Cox   C.  C.  334.     The  plaintiff  council  them- 

S?°*™^  tif  h*^^  selves  have  recognised  their  duty,  and  are  now  doing  what  they  should 
CoQnty  Oonndl  ^ve  done  before,  reconstructing  the  road  in  a  substantial  way.  There 
V.  Seoti  is,  therefore,  no  reason  to   apprehend  injur)    from   the  defendant's 

traffic  in  future,  and  for  that  reason  alone  the  injunction  should  be 
refused. 

The  plaintiffs  cannot  put  their  case  on  the  ground  that  the  defen- 
dant's traffic  interfered  with  their  reconstruction  of  the  road,  for  they 
never  requested  him  to  desist  from  earning  on  the  traffic  temporarily 
pending  the  reconstruction. 

The  plaintiff  council  were  guilty  of  laches  in  the  matter,  and  their 
laches  is  material,  though  the  Attorney-General  is  joined  as  plaintiff. 
The  plaintiff  council  might,  moreover,  have  made  a  bye-law  restricting 
the  traffic  under  section  6  of  the  Locomotives  Act,  1898,  but  did  not 
do  so. 

The  counterclaim  is  maintainable.  The  defendant  was  specially 
damaged,  and  under  Order  XXV.,  r.  5,  a  declaration  can  be  made 
whether  any  consequential  relief  is  sought  ot  not 

Macmorran,  K.C.y  in  reply.  The  complaint  is  of  a  nuisance.  The 
defendant  contends  that  he  is  entitled  to  put  traction-engine  traffic 
on  the  road  as  it  is  whether  he  damages  it  or  not  Excessive  weight 
on  a  high  road  is  a  nuisance.  User  of  the  highway  must  not  be  un- 
reasonable in  extent,  even  though  lawful  in  character :  AUarney-General 
V.  Brighton  and  Hove  Co-operative  Supply  Association,  1900,  i  Ch. 
276;  69  L.  J.  Ch.  204.  The  Locomotives  Acts  are  not  enabling 
Acts,  and  leave  the  question  of  nuisance  untouched :  Reg.  v.  Chittenden 
(1885)  15  Cox  C.  C.  725;  49  J.  P.  503.  The  contention  of  the 
defendant  has  throughout  been  that  he  had  a  right  to  do  what  he  did 
even  if  it  were  a  nuisance.  This  alone  is  a  ground  for  an  injunction. 
It  is  enough  to  say  that  what  he  does  will  probably  cause  a  repetition 
of  the  injury :  Attorney-General  v.  Acton  Local  Board  (1882)  22  Ch.  D. 
221 ;  52  L.  J.  Ch.  108. 

[St,  Helens  Chemical  Company  v.  St.  Helens  Corporation  (1876) 
I  Ex.  D.  196;  45  L.  J.  M.  C.  1503  Sadler  Great  Western  Railway, 
1896,  A,  C.  450;  65  L.  J.  Q.  B.  462,  and  Thorpe  v.  Brumfitt  (1873) 
8  Ch.  650,  were  also  referred  to.] 

Cur.  adv.  vuli. 

July  2.  Jelf  J.  This  action  is  brought  by  the  Attorney-General  on  the 
relation  of  the  Monmouthshire  County  Council  for  a  perpetual  injunc- 
tion "  to  restrain  the  defendant,  his  servants  or  agents  from  using  or 
causing  or  procuring  to  be  used  any  locomotive  or  otherwise  conduct- 
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ing  any  traffic  upon  the  highway  leading  from  Caldicott  to  Magor, 

situate  in  the  parish  of  Llanrihangel  Roggiett,  in  the  county  of  Mon-  Attorney- 
mouth,  in  such  a  way  as  by  damage  or  obstruction  of  the  said  highway  General  and  the 
11-.  >i     T  ,  '  -,     ^  .       °        \.  Momnouthshin 

to  cause  a  pubhc  nujsance."     In  accordance  with  the  requirement  of  o^^^^y  Qonndl 

the  Attorney-General  usual  in  such  cases,  the  Monmouthshire  County  v.  Scott. 
Council  are  added  as  co-plaintiffs  solely  in  order  to  make  them  respon- 
sible parties  in  the  action.  The  writ  was  issued  on  December  7,  1903. 
By  an  order  of  Mr.  Justice  Phillimore,  dated  December  19,  1903,  an 
interim  injunction  was  obtained  substantially  in  the  above  terms.  This 
order  was  affirmed  on  January  12,  1904,  by  the  Court  of  Appeal  in 
AUarney-General  and  Monmouthshire  County  Council  v.  Scott,  1904, 
I  K.  B.  404;  2  L.  G.  R.  461 ;  73  L.  J.  K.  B.  196.  How  far,  if  at  all, 
my  judgment  and  discretion  are  fettered  by  the  judgments  of  the  Master 
of  the  Rolls  and  Lords  Justices  Mathew  and  Cozens-Hardy  in  that 
interlocutory  proceeding  I  will  discuss  later  on. 

The  locus  in  quo  is  a  section  (893  yards  in  length)  of  a  main  road 
repairable  by  the  county  council,  and  leading  from  Caldicott  to  Magor. 
The  defendant  was  a  haulier,  and  the  complaint  of  the  county  council 
was  that  he  hauled  stone  with  a  traction  engine  and  trucks  over  the 
said  main  road  from  a  neighbouring  quarry  belonging  to  a  Mrs.  Hillier 
by  contract  with  her,  and  also  from  a  neighbouring  quarr>'  of  his  own, 
in  such  a  way  as  to  cut  up  the  said  section  of  the  main  road  and  render 
it  dangerous  and  practically  impassable,  both  for  vehicles  and  pedes- 
trians. This  hauling  from  such  quarries  was,  as  to  his  own  quarry, 
by  a  public  road  belonging  to  the  Chepstowe  District  Council,  and  as 
to  Mrs.  Hillier's  quarry  by  a  private  road,  in  each  case  on  to  the  said 
section  of  the  main  road,  and  thence  by  another  district  council's  road 
to  the  Severn  Tunnel  Junction  Railway  Station  for  the  purpose  of 
carriage  by  railway  to  certain  blast  furnaces,  where  there  was  a  great 
demand  for  the  stone  in  question. 

This  traffic  by  the  defendant's  traction  engine  began  on  May  2,  1902, 
and  went  on  until  it  was  stopped  by  the  interim  injimction  of  Decem- 
ber 19,  1903.  An  attempt  was  made  by  the  defendant  after  the  injunc- 
tion was  granted  to  use  the  traction  engine  with  less  weights 
without  infringing  the  injimction,  but  this  was  immediately  followed  v 
by  threatened  proceedings  for  attachment,  and  since  January  18,  1904, 
the  use  of  the  traction  engine  over  the  locus  in  quo  has  been  entirely 
abandoned.  The  traction  engine  and  trucks  used  by  the  defendant 
and  the  weights  carried  thereby  were  in  all  respects  strictly  in  accord- 
ance with  the  Locomotive  Acts.  There  was  no  evidence  that  the 
engine  and  trucks  were  improperly  constructed  or  driven  or  handled, 
or  that  the  traffic  was  conducted  wantonly  or  recklessly  or  otherwise 
than  in  the  honest  and  bond  fide  exercise  of  the  defendant's  legitimate 
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^^^^        business ;  nor  was  it  the  county  councirs  case,  although  it  was  in  the 

Attorney-  minds  of  some  of  their  witnesses,  that  such  traffic  constituted  a  public 

2SS!i"h»!5!^  nuisance  in  regard  to  smoke  or  noise  or  likdihood  to  frighten  horses, 

Coonty  Ooondl    ^r  in  any  other  way  except  cutting  up  or  injuring  the  roadway.     Nor 

V  Scott.  was  it  contended  that  any  single  passage  of  the  engine  and  loaded 

trucks  over  a  road  was  unlawful  or  a  nuisance,  but  it  was  alleged  that 

the  frequency  of  the  journeys  with  heavy  loads  constituted  or  created 

a  public  nuisance. 

Quarrying  of  stone  had  been  for  many  years  a  recognised  industry 
of  the  district,  and  for  several  years  the  defendant  had  hauled  stone 
with  carts  ^nd  horses  from  Mrs.  Hillier*s,  and  from  another  neigh- 
bouring quarry  belonging  to  a  Mr.  Perr\',  over  the  section  of  the  road 
in  question  to  the  Severn  Tunnel  Jimction  Railway  Station,  although 
he  did  not  begin  hauling  from  his  own  quarry  (which  he  did  by  carts 
as  well  as  by  traction  engine)  till  May,  1903.  The  only  way  for  such 
traffic  to  go  was  by  the  section  of  the  road  in  question.  Long  before 
the  year  1902  the  haulage  of  stone  by  traction  engines  had  become 
common  throughout  England  and  Wales,  and,  though  the  evidence 
was  conflicting,  I  find  as  a  fact  that  both  for  long  and  short  distances 
such  traction  is  more  economical  than  carriage  by  horses  and  carts, 
and  that  the  prohibition  to  use  such  traction  over  the  locus  in  quo  is, 
and  will  be  if  continued,  a  trade  loss  to  the  defendant,  especially  as 
his  rivals  in  the  trade  are  combining  to  obtain  a  private  railway  line 
instead  of  using  this  main  road,  from  the  use  of  which  line  he  will 
be  excluded. 

The  trial  lasted  five  days.  A  number  of  witnesses  were  called 
before  me  on  both  sides,  and  the  evidence  was  of  a  conflicting  character 
as  to  the  nature  and  construction  of  the  main  road  in  question,  as  to 
the  repairs  done  to  it  by  the  county  council,  as  to  the  state  of  the  road 
before  May,  1902,  when  the  haulage  of  stone  was  by  carts  and  horses, 
as  compared  with  its  state  after  the  use  of  the  traction  engine  and 
trucks  began,  as  to  the  sort  of  traffic  which  the  county  council  might 
have  expected  to  come  upon  the  road,  as  to  the  effect  of  the  use  of 
traction  engines,  and  as  to  the  state  of  the  road  between  May,  1902, 
and  the  present  time,  and  especially  at  the  time  when  this  action  was 
commenced  and  the  injunction  against  the  alleged  public  nuisance 
asked  for. 

The  e\'idence,  generally  speaking,  on  the  part  of  the  count)-  council 
was  to  the  effect  that  the  road  had  been  a  fairly  good  country  main 
road  fit  for  ordinary  traffic,  and  that  though  the  stone  hauled  by  carts 
and  horses  had  made  it  rutty,  it  was  not  until  the  traction-engine  traffic 
began  that  it  became  very  bad,  and  that  especially  through  the  wet 
year  1902,  and  the  still  wetter  year  1903,  it  got  steadily  worse,  not- 
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withstanding  the  efforts  of  the  county  council  to  keep  it  in  repair,  and 

that  towards  the  end  of  1 903  it  was  almost  impassable,  and  even  Attoraej- 
dangerous  to  life  and  limb.     For  the  defendant,  on  the  other  hand,  ^«r»l  ¥i**** 
the  evidence  was  to  the  effect  that  the  road  before  1902  was  already  in  OoSS^^Oottnoil 
a  bad  condition,  that  there  was  no  such  substantial  change  for  the  w.  8co*t 
worse  when  the  traction  engine  began  to  be  used,  as  alleged  by  the 
county  council,  and  that  in  some  respects  the  traction  traffic  rendered 
it  better  by  flattening  the  ruts ;  that  the  cause  of  the  deterioration  of 
the  road  was  due  partly  to  the  weather  and  to  the  ordinary  traffic,  but 
mainly  to  the  neglect  of  the  county  council  to  repair,  and  also  if  neces- 
sary to  reconstruct,  it  in  October,  1902,  and  to  the  dilatoriness  with 
which   they  carried   out  such   reconstruction,   not  having   even   now 
finished  it;  that  the  road  was  not  in  December,  1903,  impassable  or 
dangerous,  that  no  public  nuisance  existed,  and  that  now  the  recon- 
struction is  nearly  complete,  or,  at  least  when  the  reconstruction  is 
complete,  the  road  will  be  fit,  if  ordinax}-  care  is  taken  of  it  by  the 
county  council,  for  the  resumption  of  the  defendant's  traction  traffic 
without  causing  any  damage  to  the  road. 

I  think  the  evidence  on  the  part  of  the  relators  was  exaggerated,  and 
that  some  of  the  witnesses,  notably  the  rector  of  the  parish,  one  of 
the  chief  movers  in  the  matter,  were  actuated  in  a  great  measure  by 
dislike  of  traction  engines  in  general  in  regard  to  noise,  smoke,  and 
frightening  of  horses,  none  of  which  in  themselves,  in  the  case  of  a 
properly  constructed  and  driven  engine,  however  distasteful  to  indi- 
viduals, could  probably  at  the  present  day  be  successfully  made — and 
were  not  in  this  case  attempted  to  be  made — ^the  subject  of  an  indict- 
ment or  a  proceeding  by  the  Attorney-General  as  for  a  public  nuisance. 
The  truth  probably  lies  between  the  extreme  views  of  the  witnesses 
on  either  side.  I  am  not  satisfied  that  there  was  so  great  a  change  for 
the  worse  dating  from  the  time,  or  very  soon  after,  the  traction  trafilic 
began,  as  was  alleged  by  the  relators.  But  I  think  it  is  established 
that  on  December  7,  1903  (the  date  of  the  writ),  and  for  some  time 
previously  the  road  had  become  by  a  combination  of  causes  to  be 
mentioned  presently  in  a  very  rough  and  muddy  condition  and  very 
incommodious  for  traffic  of  all  kinds,  rendering  necessary  the  use  of 
great  care  by  the  public,  particularly  at  night,  although,  in  view  of  the 
fact  that  no  accident  was  shown  to  have  occurred,  notwithstanding 
that  the  trafiic  had  continued  over  the  road  during  the  whole  of  the 
years  1902  and  1903,  I  am  not  satisfied  that  the  road  was  at  any  time 
before  action  actually  dangerous  to  life  or  limb ;  nevertheless,  I  think 
the  condition  above  described  would,  if  primarily  caused  by  the  acts 
of  the  defendant,  render  him  liable  to  be  indicted  for  a  public 
nuisance :  see  Hawkins'  "  Pleas  of  the  Crown,"  p.   700  of  the  8th 
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^^^^        edition.     There  I  find  in  section  lo  these  words  :  "  There  is  no  doubt 

Attorney-  but  that  all  injuries  whatsoever  to  any  highway,  as  by  digging  a  ditch 

General  and  the  or  making  a  hedge  over-thwart  it,  or  by  laying  logs  of  timber  in  it,  or 
Monmouthshire    ,       ,  .  ,  ,  .  ,       m,         ,       .    t  ,.  ^ 

Oonnty  Oonncil    by  doing  any  other  act  which  will  render  it  less  commodious  to  the 

V.  Scott.  King's  people  are  public  nuisances  at  common  law."     Also  in  Ventiis' 

Reports,  p.  4,  I  find  this :  "  Sir  Thomas  Griesly's  case  (MicL,  anno 
20  Car.  IL).  Information  against  him  for  stopping  of  the  highway: 
the  word  was  obsirupabaL  It  was  proved  in  evidence  that  he  ploughed 
it  up;  and  resolved,  it  did  well  maintain  the  information."  The  cases 
are  al.so  collected  in  "  Russell  on  Crimes,"  p.  785  of  the  6th  edition. 
See  as  to  lawful  acts  done  so  as  to  become  a  nuisance  Thorpe  ?. 
Brumfitt  (1873)  L.  R.  8  Ch.  650;  Attorney-General  v.  Brighfon  and 
Hove  Co-operative  Supply  Association^  1900,  i  Ch.  276;  69  L.  J.  Ch. 
204;  St.  Helens  Chemical  Company  v.  St,  Helens  Corporation  (1876) 
I  Ex.  D.  196;  45  L.  J.  M.  C.  150;  and  Lambton  v.  Mellish,  1894. 
3  CL  163  ;  63  L.  J.  Ch.  929.  See  as  to  obstruction  by  traction  engine 
in  order  to  be  indictable  having  to  be  substantially  greater  than  caused 
by  carts,  Reg,  v.  Chittenden  (1885)  15  Cox  C.  C.  725;  49  J.  P.  503; 
but  note  that  in  that  case  injury  to  the  roadway  was  not  established. 
The  condition  of  the  road,  however,  was,  as  I  find  as  a  fact,  not  caused 
primarily  by  the  defendant's  traction  traffic,  but  partly  by  the  traction 
traffic,  partly  by  the  continual  stone  haulage  by  carts  and  horses, 
partly  by  the  ordinary  traffic,  and  partly  by  the  weather,  but  primarily 
and  chiefly  by  the  failure  of  the  county  council  to  maintain  the  road 
in  a  fit  state  to  bear  the  traffic,  including  the  traction  traffic,  which 
was  not  more  unusual  or  onerous  than  they  ought  to  have  expected 
to  come  upon  it,  and  to  the  careless  and  dilatory  way  in  which  the)' 
proceeded  with  the  reconstruction  of  the  road,  decided  upon  by  them 
in  October,  1902,  and,  as  to  part,  not  yet  finished.  Also,  I  find  that 
though  the  difficulties  of  reconstructing  the  road  by  the  county  council 
were  increased  by  the  traction  engine  running  over  the  partly  com- 
pleted road,  they  never  asked  the  defendant  to  discontinue  the  use  of 
the  engine  temporarily,  till  they  could  complete  the  road,  and  further, 
that  now  that  the  reconstruction  is  nearly  completed,  very  little,  if  any, 
damage  will  in  future  be  done  by  the  resumption  of  the  defendant's 
traction  traffic,  and  that  when  the  reconstruction  is  completed,  which 
according  to  the  statement  of  the  county  council  will  be  in  a  mondi 
from  the  last  day  of  the  hearing,  that  is  June  20,  there  will  be  no 
appreciable  risk  of  the  traction  engine  cutting  up  the  reconstructed 
road,  at  all  events,  not  to  the  extent  of  rendering  it,  if  ordinary  care 
is  used  by  the  county  council  to  keep  it  in  repair,  so  dangerous,  or 
impassable,  or  incommodious  as  to  constitute  a  public  nuisance. 
Now,  after  the  decision  of  the  Court  of  Appeal,  I  think  it  is  too 
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late  to  argue,  except  in  the  House  of  Lords,  that  section  13  of  the        ^^Q** 
Locomotive  Act,  1861  (24  &  25  Vict.  c.  70),  namely :  "  Nothing  in  this  Attorney- 
Act  contained  shall  authorise  any  person  to  use  upon  a  highway  a  Gjweral  w^d  the 
locomotive  engine  which  shall  be  so  constructed  or  used  as  to  cause  Ooi^ty  Council 
a  public  or  private  nuisance ;  and  every  such  person  so  using  such «'.  Scott, 
engine  shall,  notwithstanding  this  Act,  be  liable  to  an  indictment  or 
action,  as  the  case  may  be,  for  such  use  where,  but  for  the  passing 
of  this  Act,  such  indictment  or  action  could  be  maintained,"  applies 
only  to  nuisances  other  than  those  caused  by  injury  to  the  highway  as 
to  which  a  remedy  is  prescribed  by  compensation  for  extraordinary 
traffic:  see  Highways  and  Locomotives  (Amendment)  Act,  1878,  s.  23. 
Nor  do  I  think  that  either  independently  of  the  decision  of  the  Court  of 
Appeal  such  argument  could  succeed,  because  before  the  Act  a  user 
in  itself  lawful  might  become  a  nuisance  if  exercised  in  such  a  manner 
or  with  such  frequency  as  to  make  the  road  dangerous :  see  Thorpe  v. 
Brumfitt  (1873)  L.  R.  8  Ch.  650,  and  the  other  cases  above  referred  to. 
It  was,  however,  urged  by  counsel  for  the  plaintiflFs  that  the  Court  of 
Appeal  intended  to  prevent  the  defendant  from  setting  up  the  failure 
of  the  county  council  to  provide  and  maintain  a  sufficient  road  as  being 
the  real  primary  cause  of  the  mischief  instead  of  his  traction  engine. 
On  this  point  I  think  the  Court  of  Appeal  and  Mr.  Justice  Phillimore 
only  intended  to  enforce  the  interim  injunction  in  order  to  protect  the 
public  in  a  case  of  apparently  imminent   danger  by  preserving  the 
status  quo  pending  the  investigation  of  the  facts  and  of  the  rights  of 
the  parties.     I  do  not  think,  to  take  an  extreme  instance,  in  a  case 
where  the  road  authority  is  really  wholly  to  blame  for  the  road  being 
unfit   to    bear    the   traffic    which    they    ought    to    expect    upon    it, 
that    the    first    person    who    brings    any    traffic    upon    it,    however 
proper  for  the  road  as  it  ought  to  be,  and  in  fact  breaks  it  down  because 
it  is  unfit,  can  be  indicted  for  a  nuisance  as  causing  or  creating  it 
unless  he  does  it  deliberately,  knowing  that  this  will  be,  or  will  probably 
be,  the  result,  still  less  that  he  can   be  in  such  a  case  perpetually 
enjoined  in  an  action  by  the  Attorney-General  on  the  relation  by  such 
defaulting  authority,  from  ever  bringing  such  traffic  on  the  road  again. 
Nor  do  I  think  the  Court  of  Appeal  meant  to  so  hold.     See  as  to  the 
duty  of  the  road  authority  to  repair  to  an  up-to-date  standard  Reg.  v. 
Henley   (1847)   2  Cox    C.    C.    334;    Wallingion   v.  Hoskins   (1880) 
6  Q.  B.  D.  206;  50  L.  J.  M.  C.  19;  Hemsworih  Rural  District  Council 
v.    MicklethwaiU    (1904)    2     L.    G.    R.     1084,    which    was    cited 
to  me    from   the    shorthand   note;    Reg.    v.    High   Halden    (1859) 
I    F.    &    F.    678;    and    as    to    an   injunction    not   being    granted 
unless    it    is  just    and   equitable    in   such    a   case,    see  Kirklieaton 
local   Board    v.    A.inley,    1892,    2    Q.    B.    274;    61    L.   J.    Q.    B. 
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^^^^        8 1 2.    In  that  case  Bowen  LJ.,  at  pages  285  and  286,  makes  a  distinc- 
Attomey-  tion,  which  I  do  not  wish  to  lose  sight  of,  between  an  action  brought 

iKliSik**  ^y  ^^®  Attorney-General  representing  the  public  and  an  action  brought 
Oonnty  Ooondl  t)y  the  local  board  themselves  alone.  He  says :  "  Again,  cases  have 
V,  Sooti  been  referred  to  in  which  the  Attorney-General  represented  the  Crown 

in  asking  for  an  injunction  against  nuisances.  I  do  not  think  these 
cases  have  any  bearing  on  the  present.  The  Attorney-General  repre- 
sents the  Crown  and  the  public,  and  the  conduct  of  the  relator  has  not 
necessarily  any  bearing  on  the  matter ;  unless  in  some  way  the  position 
of  the  Attorney -General  is  tainted  by  the  conduct  of  the  relator,  there 
is  no  reason  why  he  should  not  succeed  as  representing  the  interests 
of  the  public,  whate\«r  the  conduct  of  the  relator  may  have  been." 
Then  later  on  he  says :  "  It  is,  I  think,  matter  for  the  consideration 
of  the  Court  whether  the  plaintiffs'  conduct  is  such  as  to  make  it 
unjust  that  the  order  should  be  made  at  their  instance,  and  if  so,  on 
the  general  principles  of  justice,  the  Court  ought  to  say  that^  whoever 
else  may  be  aggrieved  and  entitled  to  complain,  it  does  not  lie  in  the 
mouth  of  the  local  board  to  do  so."  I  have  not  lost  sight,  therefore, 
of  the  distinction  between  the  case  when  the  Attorney-General  repre- 
senting the  public  comes  forward,  and  the  case  where  the  Attorney- 
General  has  not  given  his  sanction  to  the  action — ^that  is  to  say,  where 
it  is  not  for  the  public ;  but  I  cannot  help  thinking  that  the  Court,  in 
granting  or  withholding  the  injunction,  which  is  more  or  less  a  dis- 
cretionary power,  must  have  regard  to  such  considerations  as  those 
which  appear  in  this  case. 

It  should  not  be  forgotten  that  the  county  council  might  have 
placed  restrictions  upon  the  use  of  locomotives  upon  the  road  by 
framing  bye-laws  under  section  6  of  the  Locomotives  Act,  1898 
(61  &  62  Vict.,  c.  29).  This  they  have  not  done.  Even  if  the  defen- 
dant could  have  been  rightly  indicted  or  temporarily  enjoined  in 
respect  of  an  intentional  user  by  him  of  the  road  as  it  existed  towards 
the  end  of  1903  so  as  to  create  a  nuisance — although  that  nuisance 
would  not  have  been  created  but  for  the  default  of  the  highway 
authority — it  by  no  means  follows  that  when  that  defaulting  authority 
has  put  or  is  putting  the  road  into  a  proper  state  presumably  fit  for 
this  traffic,  the  defendant  should  at  his  peril  be  perpetually 
enjoined,  unless  he  has  shown  an  intention  to  continue  to  act  unlaw- 
fully, which  I  find  as  a  fact  he  has  not  done.  Whether  he  has  been 
or  will  be  liable  to  contribute  specially  to  the  maintenance  of  the  road 
owing  to  the  extraordinary  traffic  is  a  question  as  to  which  I  express 
no  opinion. 

There  was  a  further  point  taken  by  the  defendant  to  the  eflFect  that 
the  county  council  had  made  no  definite  complaint  of  the  user  of  the 
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traction  engine  from  May,  1902,  till  October,  1903  (which  is  true), 
and  that  laches  alone  was  an  answer  to  this  action.     I  incline  to  think,  Attoraey- 
however,  that  the  maxim,  Nullum  tempus  occurrit  regi,  prevents  laches  G«n«'»l  ^^J^ 
by  itself  being  successfully  set  up  against  the  Attorney-General,  and  (jonnty  Ooancil 
the  case  of  Attorney-General  v.   Sheffield  Gas  Consumers'   Company  v.  Scott. 
(1853)  22  L.  J.  Ch.  811 ;  3  De  G.  M.  &  G.  304;  17  J.  P.  371  n.,  where 
the  form  of  the  indictment  is  reported,  is  not,  when  examined,  an 
authority  to  the  contrary.     For  the  reasons  already  given,  and  exer- 
cising my  discretion  in  the  matter,  I  think  the  perpetual  injunction 
asked  for  should  be  refused. 

As  regards  the  counterclaim  for  a  declaration  as  to  the  duty  of  the 
county  council  to  repair  the  road  to  the  extent  mentioned  therein,  such 
counterclaim  is  not  brought  under  the  aegis  of  the  Attorney-General, 
and  is  on  the  contrary  set  up  against  him.  It  was  sought  to  be  sup- 
ported under  Order  XXV.,  rule  5,  which,  while  not  countenancing 
applications  for  declarations  in  the  air,  yet  does  seem  to  sanction  the 
granting  of  a  declaration  as  to  the  future  in  cases  where  it  is  definite 
and  useful.  But  it  is  not  the  practice  to  grant  it  if  it  is  embarrassing 
or  useless  for  any  good  purpose;  and  I  think  that  is  the  case  here, 
especially  as  the  extent  of  the  obligation  of  the  county  council  may 
vary  considerably  at  diflFerent  dates  and  under  different  circumstances. 
The  defendant's  coimsel  felt  the  force  of  these  considerations,  and 
ultimately  agreed  to  raise  his  contention  as  to  the  duty  of  the  county 
coimcil  by  way  of  argument  in  opposition  to  the  claim,  and  to  drop 
it  as  a  counterclaim.  The  counterclaim  was  accordingly  treated  by 
both  parties  practically  as  struck  out,  and  I  order  it  to  be  struck  out 
without  costs. 

As  to  the  claim  I  give  judgment  for  the  defendant,  with  costs 
against  the  county  council,  refusing  the  perpetual  injunction  claimed, 
and  so  dissolving  the  interim  injunction,  subject  only  to  the  under- 
taking given  to  me  by  the  defendant  in  open  Court  that  if  the  injunc- 
tion were  dissolved  he  would  undertake  not  to  use  the  road  with  his 
traction  engine  till  the  expiration  of  the  month  within  which  the  county 
council  say  the  reconstruction  will  be  completed,  namely,  by  July  20th 
instant,  and  I  give  liberty  to  apply. 

Judgment  accordingly. 

Solicitor  for  the  plaintiffs — Herbert  M.  Davis,  for  H.  S.  Gustard, 
Newport,  Mon. 

Solicitors  for  the  defendant — Hicks,  Davis,  and  Hunt. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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•foiQb  Court  of  Juaticc. 

KING'S    BENCH    DIVISION. 

HAMPSTEAD  BOROUGH  COUNCIL  u.  MIDLAND  RAILWAY  COHPANT. 

StpeetB — PavlnfiT  expenses  —  MetPopoUs— **  Owner  **—  Land  suljjeet  to 
statutory  Inoaiiaolty  to  yield  pent  undep  enactment  fop  benefit 
of  Individual— Metpopolls  Mana«ement  Act,  1865  (18  dc  19  VlcL 
c  120),  ss.  105, 250— Metpopolls  Management  Amendment  Act,  1862 
(26  dc  26  Vlot.  c  102X  8.  77  -  Midland  Railway  Act.  1900  (68  6t 
64  Vlot.  c  oxlllLX  8.  18. 

A  provision  in  a  local  Act  restricting  the  user  of  land  in  such  a 
way  as  to  render  it  incapable  of  yielding  a  rent  inserted  in  the  Act  for 
the  benefit  of  individuals  does  not  prevent  the  persons  to  7ohom  the 
land  belongs  from  being  "  owners  "  thereof  within  the  meaning  of  the 
Metropolis  Management  ActSy  and  liable  accordingly  to  contribute  to 
the  expenses  of  paving  a  new  street  on  which  the  land  abuts,  for  the 
statutory  restrictions  may  at  any  time  be  removed  by  agreement 
between  the  parties^  and  the  land  be  thus  rendered  capable  of  yielding 
a  rent,  without  the  aid  of  further  legislation. 

Special  case  stated  under  Order  XXXI V.,  r.  i,  as  follows : — 

1.  This  is  a  statement  of  a  question  of  law  arising  in  this  action  by 
agreement  of  the  parties  thereto  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court. 

2.  The  dispute  between  the  parties  is  as  to  the  liability  of  the  defen- 
dants to  the  plaintiffs  to  contribute  to  the  estimated  expenses  of  paving 
a  certain  portion  of  a  "  new  street "  known  as  Westbere  Road,  in  the 
metropolitan  borough  of  Hampstead. 

3.  The  plaintiffs  are  by  virtue  of  the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  and  the  London  Government 
Act,  1899,  the  local  authority  for  the  metropolitan  borough  of  Hamp- 
stead, and  the  body  charged  with  the  duty  of  paving  new  streets  in  the 
said  borough. 

4.  By  section  105  of  the  Metropolis  Management  Act,  1855,  it  is 
provided  as  follows : — **  In  case  the  owners  of  the  houses  forming 
the  greater  part  of  any  new  street  laid  out  or  made  or  hereafter 
to  be  laid  out  or  made,  which  is  not  paved  to  the  satisfaction 
of  the  vestry  or  district  board  of  the  parish  or  district  in  which 
such  street  is  situate,  be  desirous  of  having  the  same  paved,  as 
hereinafter  mentioned,  or  if  such  vestry  or  board  deem  it  necessary 
or  expedient  that  the  same  should  be  so  paved,  then  and  in  either 
of  such  cases  such  vestry  or  board  shall  well  and  sufficiently  pave 
the  same,  either    throughout  the  whole  breadth  of  the  carriage-way 
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and  footpaths  thereof,  or  any  part  of  such  breadth,  and  from  time  to        ^^O^ 
time  keep  such  pavement  in  good  and  sufficient  repair ;  and  the  owners  Hampstead 
of  the  houses  forming  such  street  shall,  on  demand,  pay  to  such  vestry  ^^^§1^^ 
or  board  the  amount  of  the  estimated  expenses  of  providing  and  laying  RJulway  Oo. 
such  pavement  (such  amount  to  be  determined  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board) ;  and  in  case  such  estimated  expenses 
exceed  the  actual  expenses  of  such  paving,  then  the  difference  between 
such   estimated  expenses  and  such  actual  expenses  shall  be   repaid 
by  the  said  vestry  or  board  to  the  owners  of  houses  by  whom   the 
said  sum  of  money  has  been  paid  ;  and  in  case  the  said  estimated 
expenses  be  less  than  the  actual  expenses  of  such  paving,  then  the 
owners  of  the  said  houses  shall,  on  demand,  pay  to  the  said  vestry  or 
board  such  further  sum  of  money  as,  together  with  the  sum  already 
paid,  amounts  to  such  actual  expenses." 

5.  By  section  77  of  the  Metropolis  Management  Act  Amendment 
Act,  1862,  it  is  provided  as  follows: — *' Where  any  vestry  or  district 
board  shall,  under  the  powers  given  by  the  one  hundred  and  fifth 
section  of  the  firstly  recited  Act,  have  paved  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated  expenses  of  paving  the 
same,  as  well  as  the  owners  of  houses  therein,  provided  that  it  shall  be 
lawful  for  the  vestry  or  district  board  to  charge  the  owners  of  land  in  a 
less  proportion  than  the  owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do ;  and  any  such  costs  or  expenses,  including 
the  cost  of  paving  at  the  points  of  intersection  of  streets,  and  all  other 
incidental  costs  and  charges,  shall  be  apportioned  by  the  vestry  or 
board,  and  shall  be  recoverable  either  before  the  work  shall  be  com- 
menced, or  during  its  progress,  or  after  its  completion  ;  and  it  shall  be 
lawful  for  the  vestry  or  district  board  at  their  discretion  to  accept  pay- 
ment of  the  amount  apportioned  or  charged  in  respect  of  each  house  or 
premises  by  instalments  spread  over  a  period  not  exceeding  twenty 
years,  and  any  such  amount  shall  be  recoverable  from  the  present  or  any 
future  owner  of  the  premises  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option  of  the  vestry  or 
board." 

6.  By  section  250  of  the  Metropolis  Management  Act,  1855,  it  is 
provided  (tn/er  alia)  as  follows  : — "  The  word  *  owner '  shall  .  .  .  mean 
the  person  for  the  time  being  receiving  the  rack  rent  of  the  lands 
or  premises  in  connection  with  which  the  said  word  is  used,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  lands  or  premises  were  let  at  a 
rack  rent;  ..." 

7.  By  the  Midland  Railway  Act,   1900  (63  &  64  Vict,  c  cxliii.). 
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^^^^  certain  additional  powers  were  conferred  upon  the  defendants,  the 
Hampstead  Midland  Railway  Company,  in  the  said  Act  referred  to  as  "the 
^^wS^fld""'^  company,"  and  particularly  by  section  t8  of  the  said  Act  it  was  provided 
Railway  Co.       ^  follows  : — 

"  The  following  provisions  shall  unless  otherwise  agreed  apply  and 
have  effect  for  the  protection  of  Percy  Horace  Gordon  Powell-Cotton 
and  his  trustees  (in  this  section  called  *  the  owners  ') : — 

"  (i)  The  company  shall  not  use  any  part  of  the  sidings  to  be  placed 
upon  the  land  to  be  acquired  from  the  owners  and  coloured  red  upon 
the  plan  signed  by  John  Allen  Mcl3onald  on  behalf  of  the  company  and 
by  Percival  Fox  Tuckett  on  behalf  of  the  owners  for  any  purpose 
except  for  the  standing  of  empty  passenger  trains : 

"  (2)  The  company  shall  acquire  all  land  of  the  owners  up  to  Wesl- 
bere  Road  and  shall  leave  a  strip  of  land  twenty  feet  wide  along  the 
whole  length  of  such  Westbere  Road  and  shall  at  their  own  expense 
plant  and  maintain  the  same  with  shrubs  and  trees  to  the  reasonable 
satisfaction  of  the  owners  and  shall  at  the  like  expense  and  to  the  like 
satisfaction  fence  off  the  said  lands  from  the  Westbere  Road  by  an  open 
unclimbable  iron  fence  seven  feet  high  such  planting  and  fencing  to  be 
carried  out  within  one  year  from  the  company  obtaining  possession  of 
such  lands  and  to  be  maintained  by  the  company." 

8.  In  accordance  with  the  provision  of  subsection  (2)  of  the  said 
section  of  the  said  Act  the  defendants  duly  acquired  the  land  therein 
referred  to,  and  left  a  strip  of  land  twenty  feet  wide  along  and  con- 
tiguous to  the  whole  length  of  the  west  side  of  Westbere  Road  afore- 
said, and  have  planted  and  dealt  with  the  same  in  manner  in  the  said 
section  provided.  They  have  also  fenced  off  the  said  lands  from  the  West- 
bere Road  by  an  open  unclimbable  iron  fence  seven  feet  high  in  pursuance 
of  the  said  section,  and  planted  a  quick-set  hedge  immediately  inside 
the  same  fence  along  its  whole  length.  On  the  other  side  of  the  said 
strip  the  said  land  slopes  down  to  the  edge  of  their  railway,  a  cutting 
having  been  made  for  the  purpose  of  constructing  the  same.  A  plan  of 
the  said  road  and  of  the  said  strip  of  land  and  of  the  bank  or  slope  and 
railway  lines  is  annexed  to  this  case  and  marked  a,  and  may  be  referred 
to  as  part  of  the  case. 

9.  On  the  4th  day  of  June,  1903,  the  plaintiffs,  pursuant  to  the  pro- 
visions of  the  Metropolis  Management  Acts,  1855  and  1862,  duly 
passed  a  resolution  in  the  following  terms  : — "  That  inasmuch  as  the 
remaining  private  portion  of  the  new  street  in  this  borough  called  and 
known  as  Westbere  Road  is  not  paved  to  the  satisfaction  of  this  council, 
this  council  deem  it  necessary  and  expedient  that  the  same  should  be 
paved  in  manner  following,  that  is  to  say,  that  the  footways  be  paved 
throughout  the  whole  ^^^dth  with  patent  non-slip  hard  York  paving  on 
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proper  foundations ;  that  the  existing  kerb  be  relaid  on  Portland  cement        i90^ 

concrete  foundations,  any  deficiency  therein  to  be  made  good  with  new  Hampstead 
12-inch  by  8-inch  Norway  kerb;   that  channels  be  laid  on  concrete  ^'Jg^^^^ 
foundations  of  1 2-inch  by  6-inch  granite  one  stone  wide  edged  on  the  Railway  Co. 
outer  side  by  6-inch  Enderby  granite  setts  one  stone  wide ;   that  the 
crossings  (if  any)  be  paved  with  3-inch  by  6-inch  Enderby  granite  setts 
on  Porland  cement  concrete  foundations,  and  that  the  roadway  be  made 
up  with   12  inches  of  hard  core,  3  inches  of  gravel,  and  3  inches  of 
Enderby   granite,   and   that    the    estimated    expenses,   amounting    to 
;^2,364  I2S.,  of  providing  and  laying  such  pavement  be  and  the  same 
are  hereby  apportioned  to  and  charged  upon  the  respective  owners  of 
the  houses  and  land  forming  or  bounding  or  abutting  on  the  said 
portion  of  the  said  new  street  in  manner  following  and  be  demanded 
and  recovered  accordingly." 

10.  The  apportioned  amount  of  the  said  sum  of  ^^2,364  12s.,  being 
the  estimated  cost  as  determined  by  the  surveyor  for  the  time  being  to 
the  council  of  paving  the  road  and  footways  in  accordance  with  the 
above  resolution  of  the  council  chargeable  according  to  the  determi- 
nation of  the  council  upon  the  owners  of  the  said  land  in  VVestbere  Road, 

*S  ;;^I,200  I  2S. 

11.  By  notice  dated  the  2Sth  day  of  September,  1903,  and  signed  by 
Arthur  P.  Johnson,  the  town  clerk  to  the  plaintiffs,  which  was  served  on 
the  defendants  on  the  same  day,  the  said  sum  of  ^^1,200  12s.  was  duly 
demanded  of  the  defendants.  A  copy  of  the  said  notice  is  annexed  to 
this  case  and  marked  b,  and  may  be  referred  to  as  part  of  this  case. 

12.  The  plamtiffs  contend  that  the  defendants  are  "the  owners"  of 
the  land  "  bounding  or  abutting "  on  the  said  new  street  known  as 
Westbere  Road  aforesaid  within  the  meaning  of  the  Metropolis  Manage- 
ment Act  aforesaid,  and  are  liable  to  contribute  to  the  expenses  or  to 
the  estimated  expenses  of  paving  the  same  the  sum  of  ;^  1,2 00  12s. 

13.  The  defendants  contend  (a)  that  the  said  land  is  not  land  bounding 
or  abutting  on  the  said  street  within  the  meaning  of  section  77  of  the 
Metropolis  Management  Amendment  Act,  1862  ;  (d)  that  the  said  land  is 
subject  in  perpetuity  to  the  burden  of  public  and  private  rights  which 
deprive  it  of  all  beneficial  value  to  the  defendants,  and  is  not  such  land 
as  is  intended  by  the  said  section  ;  and  (c)  that  the  defendants  are  not 
owners  of  the  said  land  within  the  meaning  of  the  enactments  mentioned 
in  paragraphs  4.  5,  and  6,  and  that  they  are,  therefore,  not  liable  to 
contribute  to  the  said  paving  expenses. 

14.  The  questions  submitted  for  the  opinion  of  the  Court  are : — 

(i)  Whether  on  the  true  construction  of  the  Metropolis  Manage- 
ment Acts,  1855  and  1862,  and  having  regard  to  the  said  pro- 
visions of  the  Midland  Railway  Act,    1900,  the  defendants  are 
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^^^^  liable  to  pay  to  the  plaintiffs  the  amount  claimed  in  this  action  in 

Hampstead  respect  of  the  estimated  expenses  of  paving  the  new  street  known 

r^SfaST''^  as  Westbere  Road ;  and 

Railway  Oo.  (*)  By  whom  the  costs  of  this  action  and  special  case  ought  to 

be  paid. 

Macmorran^  K,C.,  and  Courthope  Munroe  for  the  Hampstead 
Borough  Council.  The  Midland  Railway  Company  are  the  owners  of 
this  strip  of  land  within  the  meaning  of  section  250  of  the  Metropolis 
Management  Act,  1855,  so  as  to  be  liable  for  the  expenses  of  paving  a 
new  street  on  which  it  abuts  :  London  County  Council  v.  Wandsworth 
Borough^  1903,  I  K.  B.  797  ;  i  L.  G.  R.  462  ;  72  L.  J.  K.  B.  399.  To 
succeed  the  company  must  show  that  the  land  is  subject  in  perpetuity 
to  rights  which  deprive  it  of  all  beneficial  value  :  Wright  v.  Ingle  (1885) 
16  Q.  B.  D.  379;  55  L.  J.  M.  C.  17;  HoTTisey  District  Councils. 
Smith,  1897,  I  Ch.  843 ;  66  L.  J.  Ch.  476;  Hacknty  Borough  Council 
v.  Lee  Conservancy  Boards  r904>  2  K.  B.  541  ;  2  L.  G.  R.  1 144  ;  73  L-  J- 
K.  B.  766.  That  is  not  the  case  with  reference  to  this  strip  of  land, 
for  the  restriction  on  the  user  of  the  land  may  at  any  moment  be  put 
an  end  to  by  agreement  with  the  persons  for  whose  benefit  it  was 
enacted:  Goldsmidy,  Great  Eastern  Railway  (1883)  25  Ch.  D.  511; 
53  L.  J.  Ch.  371,  affirmed  suh,  nom.  Great  Eastern  Railway  \,  Goldsmid^ 
9  App.  Cas.  927  ;  54  L.  J.  Ch.  162  ;  Savin  v.  Hoy  lake  Railway  (1865) 
L.  R.  I  Ex.  9 ;  35  L.  J.  Ex.  52  ;  Rothes  {Countess)  v.  Kirkcaldy 
Waterworks  Commissioners  (1882)  7  App.  Cas.  694. 

Montagu  Lush,  K.C.,  and  William  Wills  for  the  Midland  Railway 
Company.  The  si  rip  of  land  is  extra  commercium  within  the  principle 
established  by  the  House  of  Lords  in  Great  Eastern  Railway  \.  Hackney 
District  Board  (1883)  8  App.  Cas.  687:  52  L.  J.  M.  C.  105.  The 
provisions  of  the  Midland  Railway  Company  Act,  1900,  rendering  the 
land  sterile  and  incapable  of  being  let  at  a  rent  are  not  of  the  characttt" 
of  those  in  question  in  Goldsmid  v.  Great  Eastern  Railway  Co.,  and 
they  cannot  be  waived. 
Macmorran^  K,C,  replied. 

Cur,  adv.  vult. 

Aug.  2,  1904.  BiGHAM  J.  I  have  had  an  opportunity  of  examining 
the  cases  that  were  cited  before  me,  and  I  think  the  result  of  them  is 
that  where  land  is  incapable  of  yielding  a  rack  rent  by  reason  of  its 
being  subjected  to  some  public  user,  the  owner  is  not  liable.  For 
instance,  where  it  has  been  dedicated  as  a  highway,  or  where  a  church 
has  been  built  upon  it,  or  where  the  land  has  been  appropriated  by 
Act  of  Parliament  to  some  public  purpose.     But  where  the  incapacit)'  \s 
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created  in  favour  of  an  individual,  or  of  a  particular  class  of  persons,        t^O^ 
then  the  owner  does  not  escape  liability ;  for  instance,  where  the  owner  Hampstead 
has  covenanted  not  to  use  the  land  for  any  purpose  of  profit,  or  where  ^^Jk^L^J"^ 
he  has  voluntarily  devoted  it  to  a  purpose  which  is  inconsistent  with  Railway  Oo. 
the  receiving  of  rent  as  in  the  case  of  a  Wesleyan  chapel. 

The  reason  for  the  distinction  seems  to  me  to  be  that  in  the  one  case 
nothing  short  of  an  Act  of  Parliament  can  restore  to  the  land  its 
capacity  to  yield  rents,  whereas  in  the  other  case  the  capacity  can  be 
restored  by  the  mere  act  of  the  parties  who  have  for  the  time  destroyed  it. 
Then  in  which  category  does  the  present  case  fall  ?  I  think  in  the  second. 
It  is  true  that  the  restriction  which  prevents  the  railway  company  from 
turning  the  land  to  a  profitable  use  is  embodied  in  an  Act  of  Parliament, 
but  the  Act  creates  no  public  right;  it  does  no  more  than  give  a 
legislative  sanction  to  an  agreement  between  Mr.  Powell-Cotton  and 
his  trustees  on  the  one  hand  and  the  railway  company  on  the  other. 
Such  an  agreement  can  be  put  an  end  to  by  the  parties  to  it  at  any 
moment,  apparently,  without  the  intervention  of  the  Legislature  :  see 
Goldsmidv,  Great  Eastern  Railway  (1883)  25  Ch.  D.  511;  53  L.  J. 
Ch.  371.  The  arguments  adduced  by  Mr.  Lush  yesterday  were  put 
forward  in  that  case  by  Mr.  Hemming,  and  are  to  be  found  at  p.  533, 
and  were  dismissed  as  insufficient.  It  therefore  does  not  afford  any 
answer  to  the  claim  of  the  local  authority  to  be  paid  the  amount  sued 
for.  There  must  be  judgment  for  the  plaintiffs  with  costs. ,  There  will 
be  a  stay  of  execution  for  ten  days.  If  within  that  time  the  defendants 
give  notice  of  appeal  there  will  be  a  stay  until  the  hearing  of  the 
appeal. 

Judgment  for  plaintiffs. 

Solicitor  for  the  plaintiffs — Arthur  P.  Johnson. 

Solicitors  for  the  defendants — Beale  &  Co. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

It  will  be  observed  that  section  18  of  the  Midland  Railway  Act,  1900,  is 
expressed  in  terms  as  to  apply  and  have  effect  only  *'  unless  otherwise  agreed.*' 
However,  Bigham  J.  d(^s  not  base  his  judgment  on  these  words,  indeed  he  does 
not  refer  to  them,  and  it  seems  clear  that  his  decision  would  have  been  the  same 
even  if  they  had  been  omitted  from  the  section. 
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rune  28.      ATTORNEY-GENERAL  v,  LONDON   COUNTY  COUNCIL  AND  OTHERS. 

Revenue— Income  tax  —  Deduction  of  Income  tax  ft>om  Interest  on 
loana— AooountablUty  of  boppowep— Lioan  cliap£red  on  lands  of 
local  authority— T<andB  occupied  by  local  authority— InteFcat 
exceedlns*  value  of  lands— Income  Tax  Act,  184£  (6  dc  6  Vict,  c  85X 
s.  00,  No.  IV.  xnile  10.— Customs  and  Inland  Revenue  Act*  1888 
(51  dc  62  Vict,  c  8X  S.  24  (8X 

In  round  figures  the  London  County  Council  in  the  year  1 900-1 
paid  ;£^ 1, 3 7 1,000  in  interest  on  loans ^  and  in  the  same  year  received 
rents  and  profits^  charged  to  income  tax  partly  under  schedule  A^ 
and  partly  under  schedule  D^  amounting  to  ;^83 7,000,  and  them- 
selves occupied  lands  and  buildings  of  which  they  were  themselves  the 
owners  of  the  annual  value  of  j£iiS,ooo  in  respect  of  which  they 
paid  income  tax  under  schedule  A, 

The  CounciPs  loans  and  the  interest  thereon  were  charged  on^  inter 
alia,  the  lands  and  buildings  of  the  Council,  including  those  in  their 
own  occupation,  and  the  rates  levied  by  them. 

Held,  that  under  the  circumstances,  the  Couficil  were  entitled  to 
retain  for  their  own  use,  out  of  the  deductions  of  income  tax  made  hy 
them  on  paying  interest  on  their  loans,  the  equivalent  of  the  income 
tax  on '  the  lands  of  the  annual  value  of  j^w 8,000  in  their  own 
occupation,  as  well  as  the  equivalent  of  the  income  tax  paid  by  them 
on  their  rezfenue  of  jQ^n, 000,  and  were  accountable  to  the  Crown 
for  the  residue  of  the  income  tax  deducted  only. 

Information  by  the  Attorney-General,  on  behalf  of  His  Majesty,  as 
follows : — 

I.  By  the  Metropolitan  Board  of  Works  (Loans)  Act,  1869  (32  &  33 
Vict.  c.  102),  it  was,  amongst  other  things,  enacted  as  follows : — 

Section  4.  The  board,  for  the  purpose  of  raising  such  portion  of  the 
loans  authorised  by  the  Acts  mentioned  in  the  first  schedule  to  tbis 
Act  for  the  purposes  of  those  Acts  as  the  Treasury  may  from  time  to 
time  sanction,  may  create  capital  stock,  to  be  called  the  metropolitan 
consolidated  stock,  in  this  Act  referred  to  as  consolidated  stock,  and  to 
be  issued  in  such  amounts  and  manner,  at  such  price  and  times,  on 
such  terms,  subject  to  such  conditions,  with  such  dividends,  and 
redeemable  (at  the  option  of  the  board)  at  par  at  such  times  and  on 
such  conditions  as  the  Treasury,  before  the  creation  thereof,  may  from 
time  to  time  approve. 

Section  5.  No  holder  of  any  portion  of  consolidated  stock  shall 
have  any  priority  or  preference  by  reason  of  the  prior  creation  of  such 


Digitized  by 


Google 


K.B.  KINGS    BENCH    DIVISION.  II3I 

Stock  or  otherwise,  and  all  consolidated  stock  created  for  the  purposes        iOQ^ 
of  the  Acts  mentioned  in  the  first  schedule  to  this  Act,  or  of  any  Act  Attorney- 
hereafter  to  be   passed,   and   the    dividends  thereon,  and  the  sums  ?*°?*^n'' 
required  for  the  redemption  thereof,  shall  be  charged  indifferently  on  Comical  and 
the  whole  of  the  lands,  rents,  and  property  belonging  to  the  board,  Others, 
under  the  Acts  mentioned  in  the  first  schedule  to  this  Act,  and  on  all 
moneys  which  can  be  raised  by  the  board  by  rates  under  this  Act,  and 
on  the  improvement  fund,  subject  to  all  charges  existing  at  the  passing 
of  this    Act  on    such    lands,    rents,    property,    moneys,    and    fund 
respectively,  and  shall  be  a  first  charge  thereon  after  those  charges ; 
and  all  moneys  required  for  the  payment    of   the  dividends  on  such 
stock  and  the  sums  required  to  be  raised  for  the  redemption  of  such 
stock  as  mentioned  in  this  Act,  shall  be  raised  out  of  the  improve- 
ment   fund    and    metropolitan    consolidated    rate     as     in    this    Act 
mentioned. 

Section  22.  The  board,  for  the  purpose  of  paying  the  dividends  on 
and  redeeming  the  consolidated  stock,  and  also  of  defraying  the 
expenses  authorised  to  be  incurred  and  incurred  by  them  in  the 
obtaining  or  the  execution  of  the  Acts  mentioned  in  the  first  schedule 
to  this  Act  or  any  of  them,  and  of  defraying  the  sums  required  for 
the  payment  of  the  principal  and  interest  of,  and  the  sinking  funds  for 
any  securities  granted  by  the  board  for  the  purposes  of  those  Acts  or 
any  of  them,  before  the  passing  of  this  Act,  shall  (in  lieu  of  all  rates  or 
assessments  authorised  at  the  passing  of  this  Act  to  be  assessed  by  them 
generally  over  the  Metropolis)  from  time  to  time  assess  and  raise  a 
rate  to  be  called  the  metropolitan  consolidated  rate,  in  this  Act  referred 
to  as  the  consolidated  rate. 

Every  precept  issued  by  the  board  for  the  purposes  of  the  metro- 
politan consolidated  rate  shall  specify,  first  the  proportion  of  the  amount 
named  in  the  precept  which  is  required  for  the  purpose  of  paying 
the  principal  and  interest  of  and  sinking  fund  for  securities  granted 
by  them  before  the  passing  of  this  Act,  and  the  dividends  on  and  the 
sums  required  for  the  redemption  of  consolidated  stock  under  this 
Act,  and,  secondly,  the  proportion  of  such  amount  which  is  required 
for  all  other  purposes  of  the  board. 

♦  ♦♦♦♦♦ 

Section  26.  For  the  purpose  of  paying  the  dividends  on  and 
redeeming  consolidated  stock  created  under  this  Act  there  shall  be 
established  a  fund  to  be  called  the  consolidated  loans  fund  of  the 
metropolis,  in  this  Act  referred  to  as  the  consolidated  loan  fund,  and, 
subject  to  the  provisions  of  this  Act,  the  board  shall  keep  a  separate 
account  of  such  fund. 
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Section  27.  The  board  shall  carry  to  the  consolidated  loans  fund 
the  moneys  following  (after  providing  for  all  charges  on  such  moneys 
existing  at  the  passing  of  this  Act  and  to  which  the  same  shall  for  the 
time  being  be  applicable) ;  that  is  to  say : — 

(1)  All  moneys  whether  in  the  nature  of  capital  or  otherwise 
arising  from  the  sale,  lease,  or  other  disposition  of  lands,  rents, 
and  property  belonging  to  the  board  ; 

(2)  The  residue  of  the  improvement  fund  which  may  come 
into  their  hands  in  the  manner  mentioned  in  this  Act ; 

(3)  Such  an  annual  sum  in  every  year  out  of  the  consolidated 
rale,  and  out  of  the  contributions  paid  to  the  board  in  pursuance 
of  the  Fire  Brigade  Act  or  out  of  one  of  such  sources  as  may  be 
equal  to  two  per  cent,  on  the  total  nominal  amount  of  consolidated 
stock,  whether  it  has  been  cancelled  or  not ;  or 

(4)  Such  greater  or  less  annual  sum  as  the  Treasury  may  from 
time  to  time  approve  as  being  in  their  opinion  necessary  in  order 
to  pay  the  dividends  on  and  to  redeem  all  the  consolidated  stock 
in  sixty  years  from  the  date  of  the  creation  thereof. 

2.  By  the  said  Act  and  divers  subsequent  Acts  of  Parliament 
(Metropolis  Money  Acts)  the  said  board  and  the  defendant  county 
council  were  empowered  to  lend  to  divers  local  authorities  sums  of 
money,  and  by  the  said  Acts  it  was  and  is  directed  that  the  interest 
paid  and  principal  repaid  by  the  local  authorities  in  respect  of  such 
loans  should  be  carried  to  the  metropolitan  consolidated  loans  fund. 

3.  The  defendant  council  succeeded  the  said  board  on  April  i, 
1889. 

4.  By  section  15  of  the  London  Council  (Money)  Act,  1889  (52 
&  53  Vict.  c.  61),  it  was  enacted  (in  lieu  of  certain  provisions  in  that 
behalf  in  section  28  of  the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869)  that  the  consolidated  loans  fund  should,  subject  to  regulations 
approved  by  the  Treasury,  be  first  applied  in  the  payment  of  the 
dividends  on  consolidated  stock,  and  in  other  ways  mentioned  in  the 
said  section. 

5.  Acting  under  the  powers  created  by  section  1 5  of  the  London 
Council  (Money)  Act,  1889  (52  &  53  Vict  c.  61),  the  Treasury  on 
February  19,  1891,  approved  certain  regulations,  of  which  the  following 
is  one : — 

"  (i)  The  account  to  be  kept,  by  the  Council,  of  the  consolidated 
loans  fund,  shall  be  divided  into  two  parts,  an  income  account  and  a 
capital  account. 

To  the  income  account  shall  be  credited  all  interest  received  by  the 
Council  on  loans  granted,  and  on  investments  made  by  them,  and  all 
rents,  interest,  and  other  annual  income  received  by  them  into  the 
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consolidated  loans  fund;   and  debited    all    payments  for  dividends,        ^^^^ 
interest,   rents,   and  all   other  payments   properly  chargeable  to  the  Attorney- 
income  of  the  consolidated  loans  fund.  General  v. 

To  the  capital  account  shall  be  credited  all  moneys  received  by  the  oounS  and 
Council  (except  income)  applicable  to  the  payment  or  redemption  of  Others, 
debt,  including  moneys  received  by  realisation  of  temporary  investments 
of  capital  money ;  and  debited  all  moneys  paid  in  redemption  of  debt, 
and  all  temporary  investments  of  capital  money." 

6.  By  the  Customs  and  Inland  Revenue  Act,  1888  (51  &  52  Vict.  c. 
8),  it  is  enacted : — 

Section  24  (3).  Upon  payment  of  any  interest  of  money  or  annuities 
charged  with  income  tax  under  schedule  D,  and  not  payable,  or  not 
wholly  payable,  out  of  profits  or  gains  brought  into  charge  to  such  tax, 
the  person  by  or  through  whom  such  interest  or  annuities  shall  be  paid 
shall  deduct  thereout  the  rate  of  income  tax  in  force  at  the  time  of  such 
payment,  and  shall  forthwith  render  an  account  to  the  Commissioners 
of  Inland  Revenue  of  the  amount  so  deducted,  or  of  the  amount 
deducted  out  of  so  much  of  the  interest  or  annuities  as  is  not  paid  out 
of  profits  or  gains  brought  into  charge,  as  the  case  may  be ;  and  such 
amount  shall  be  a  debt  from  such  person  to  Her  Majesty,  and  recover- 
able as  such  accordingly ;  and  the  provision  contained  in  section  8  of 
the  Act  of  the  thirteenth  and  fourteenth  years  of  Her  Majesty's  reign, 
cap.  97,  now  in  force  in  relation  to  money  in  the  hands  of  any  person 
for  legacy  duty,  shall  apply  to  money  deducted  by  any  person  in  respect 
of  income  tax. 

7.  The  said  board  and  the  defendant  council,  from  time  to  time 
being  thereunto  authorised  by  divers  Acts  of  Parliament,  raised  large 
sums  by  the  creation  and  issue  of  consolidated  stock,  in  accordance 
with  the  provisions  of  the  said  Acts  hereinbefore  referred  to,  and  have 
paid  interest  on  such  stock  to  the  holders  thereof  for  the  time  being. 
The  defendant  council  have  also  become  liable  to  pay  and  have  paid 
interest  on  sundry  loans  transferred  to  them  from  the  counties  of 
Middlesex  and  Surrey.  The  last-mentioned  interest  is  a  payment 
properly  chargeable  to  the  income  of  the  consolidated  loans  fund. 

8.  The  delendant  council  have  also  lent  large  sums  to  local  autho- 
rities, the  interest  on  which  has  been  paid  into  the  said  consolidated 
loans  fund,  under  the  enactments  hereinbefore  referred  to,  and  credited, 
in  accordance  with  the  Treasury  regulation  hereinbefore  set  out,  to  the 
income  account  of  the  said  fund.  The  interest  so  received  from  local 
authorities  was  received  after  deduction  of  income  tax  on  the  same 
by  the  said  local  authorities  respectively,  under  the  provisions  in  that 
behalf  contained  in  the  Income  Tax  Acts. 

9.  The  defendant  council  have  also  received,  after  similar  deduction 
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of  income  tax,  and  paid  into  the  consolidated  loans  fund  and  credited 
to  the  income  account  of  the  said  fund,  in  accordance  with  the  Treasury 
regulation,  divers  rents  and  other  annual  income  properly  falling  to  be 
credited  to  the  said  income  account.  Further  sums,  derived  from  the 
consolidated  rate  (now,  in  fact,  called  the  county  rate),  and  not  charged 
or  chargeable  with  income  tax,  were  also  paid  into  the  consolidated 
loans  fund  and  duly  credited  to  the  income  account  thereof. 

10.  During  the  year  April  i,  1900,  to  March  31,  1901,  the  defendant 
council  paid  by  way  of  dividends  and  interest  on  loans  the  sum  of 
;^ii37 1*633  6s.  9d.,  on  which  pursuant  to  the  Customs  and  Inland 
Revenue  Act,  1888,  s.  24  (3),  hereinbefore  set  out,  they  deducted 
income  tax  partly  at  8d.  and  partly  at  is.  in  the  pound,  amounting  in 
all  (after  allowing  for  non-deduction  in  the  case  of  exempted  holders 
and  in  respect  of  fractions  of  a  penny)  to  the  sum  of  ;^63,72  2  i8s.  gd. 

11.  The  whole  of  the  said  ;^i, 37 1,633  6s.  9d.  was,  in  accordance 
with  the  Treasury  regulation  hereinbefore  referred  to,  paid  out  of  the 
income  account  of  the  consolidated  fund,  and  was  to  the  extent  of 
;^833,335  3s.  3d.  paid  out  of  the  interest,  rents,  and  other  annual 
income  paid  into  that  fund,  as  mentioned  in  paragraphs  8  and  9  hereof, 
that  is  to  say,  out  of  profits  or  gains  brought  into  charge  to  income  tax 
within  the  meaning  of  section  24  (3)  of  the  Customs  and  Inland 
Revenue  Act,  1888,  but  the  residue  of  the  said  sum  of  ^^1,37 1,633  6s.  9d., 
amounting  to  ;;£^538,298  3s.  6d.  was  not  paid  out  of  profits  or  gains  so 
brought  into  charge,  but  out  of  money  paid  into  the  said  consolidated 
loans  fund  from  the  consolidated  or  county  rate,  and  not  so  brought 
into  charge. 

12.  Of  the  sum  of  ;;^63,722  i8s.  9d.  deducted  for  income  tax  by  the 
defendant  council,  as  in  paragraph  10  hereof  mentioned,  the  sum  of 
^^40,162  13s.  3d.,  and  no  more,  was  deducted  in  respect  of  the  interest, 
amounting  to  ;^833,335  3s.  3d.,  paid,  as  in  paragraph  11  hereof 
mentioned,  out  of  profits  and  gains  brought  into  charge  to  income  tax, 
leaving  a  balance  of  ;;^23,56o  5s.  6d.  out  of  the  said  sum  of 
;£63,722  1 8s,  9d.,  for  which  sum  of  ;;^23,56o  5s.  6d.  the  defendant 
council  became  and  were  liable  under  the  said  Customs  and  Inland 
Revenue  Act,  1888,  s.  24  (3),  to  account  to  the  Commissioners  of 
Inland  Revenue,  but  the  defendant  council  have  accounted  for  and 
paid,  or  are  ready  to  pay,  the  sum  of  ^17,646  15s.  4d.  only,  leaving  a 
balance  for  which  they  refuse  to  account  of  jCSi9^3  ^^s.  2d.  [Here 
followed  a  letter  from  the  London  County  Council  to  the  secretary 
of  Inland  Revenue,  enclosing  an  account  furnished  by  their  comptroller. 
The  figures  used  by  Channell  J.  in  his  judgment  were  taken  from  this 
account,  which  showed,  inter  aha,  that  the  sum  for  which  the  Council 
refused  to  account,   represented    income    tax  under  schedule  A  on 
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lands,  of  the  annual  value  of  ;;^i  18,306  6s,  id.,  of  which  they  were 

both  owners  and  occupiers.]  Attorney- 

13.  The  Attorney-General  charges  that,  amongst  others,  the  following  f^^f^^  +_ 
questions  are  at  issue  between  His  Majesty  and  the  defendant  council,  (joancQ  and 
videlicet,  ( i )  Whether  any  and  what  part  of  the  dividends  and  interest  Others. 

paid  by  the  defendant  council  were  paid  out  of  any  and  what  profits  or 
gains  brought  into  charge  to  income  tax?  (2)  What  part  of  the  said 
dividends  and  interest  paid  by  the  defendant  council  were  not  paid  out 
of  profits  or  gains  brought  into  charge  to  the  income  tax  ?  (3)  What 
was  the  amount  deducted  for  income  tax  by  the  defendant  council  on 
paying  the  said  dividends  and  interest  during  the  year  from  April  i, 
1900,  to  March  31,  1901,  and  for  how  much  of  such  amount  they  are 
liable  to  account  to  His  Majesty?  (4)  What  inquires  should  be  directed 
and  accounts  taken  in  regard  to  the  premises  ? 

14.  Under  the  circumstances  aforesaid,  the  Attorney-General  informs 
this  Honourable  Court  that  the  matters  in  question  in  this  suit  touch 
and  concern  His  Majesty's  revenue  and  the  due  collection  thereof,  and 
that  His  Majesty  cannot  have  adequate  relief  in  the  premises  at  law  or 
otherwise  than  in  this  Honourable  Court. 

15.  The  defendants  have  now,  or  lately  had  in  their  respective  posses- 
sion, custody,  power,  or  control,  and  in  the  possession,  power,  custody,  or 
control  of  their  solicitors  and  agents,  divers  letters,  deeds,  manuscript 
and  other  books,  papers,  writings,  memoranda,  notes,  bills,  accounts, 
instruments,  and  other  documents  relating  to  the  matters  in  question 
which  they  ought  to  produce. 

16.  The  defendants.  Lord  Monkswell  and  George  Laurence  Gomme, 
are  respectively  chairman  and  clerk  of  the  defendant  council,  and  are 
made  defendants  here  for  the  purposes  of  discovery  only. 

The  Attorney-General  on  behalf  of  His  Majesty  prays  as  follows  :— 

1.  An  order  for  the  payment  by  the  defendant  council  within  a  time 
to  be  limited  in  that  behalf  of  the  said  sum  of  ;;^5,9i3  los.  2d.,  with 
lawful  interest  thereon. 

2.  If  necessary,  an  inquiry  as  to  the  dividends  and  interest  paid  by 
the  defendant  council,  with  the  tax  deducted  by  them  thereon,  and  as 
to  the  fund  out  of  which  they  were  paid,  and  how  far  they  were  paid 
out  of  profits  or  gains  brought  into  charge  to  the  income  tax. 

3.  Payment  by  the  defendant  council  of  the  amount  which  shall  be 
found  to  have  been  deducted  by  the  defendant  council,  out  of  so  much 
of  the  said  dividends  and  interest  as  were  not  paid  out  of  profits  or 
gains  brought  into  charge  to  the  income  tax,  with  lawful  interest  thereon. 

4.  That  the  defendants  may  be  ordered  to  give  full  particulars  of  the 
dividends  and  interest  paid,  and  tax  deducted  by  the  defendant  council, 
out  of  the  funds  from  which  the  said  dividends  and  interest  were  paid. 
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5.  That  the  defendants  may  be  ordered  to  make  full  discovery  in  the 
premises. 

6.  That  the  Attorney-General,  on  behalf  of  His  Majesty,  may  ha?e 
such  further  or  other  relief  as  the  case  may  require. 

N.B. — The  Attorney-General  seeks  no  relief  against  the  defendants 
other  than  the  defendant  council  except  that  prayed  by  paragraphs  4,  5, 
and  6  of  the  prayer. 


Tke  Attorney-General  {Sir  R.  B.  Finlay,  K.C)  and  Rarviattiox  the 
Crown.  This  case  turns  on  section  24  (3)  of  the  Customs  and  Inland 
Revenue  Act,  1888,  which  subsection  has  already  been  the  subject  of 
consideration  by  the  House  of  Lords  in  London  County  Council  v. 
Attorney-Genera/,  1901,  A.  C.  26;  70  L.  J.  Q.  B.  77.  It  was  theredecided 
that,  under  section  24  (3),  the  County  Council  were  entitled  to  retain  for 
their  own  use  so  much  of  the  income  tax  deducted  by  them  from  the 
interest  payable  on  their  loans  as  was  referable  to  interest  paid  out  of 
rents  which  the  Council  received  from  their  property  and  on  which  they 
paid  income  tax  under  schedule  A,  as  well  as  so  much  of  the  deduc- 
tions as  was  referable  to  interest  paid  out  of  income  chargeable  under 
schedule  D.  The  contention  for  the  Crown  in  that  case  was  that  the 
subsection  where  it  speaks  of  "  profits  or  gains  brought  into  charge  to 
such  tax"  was  speaking  of  income  tax  under  schedule  D  only  j  and  that, 
therefore,  where  interest  on  a  loan  was  paid  out  of  profits  brought  into 
charge,  not  under  schedule  D,  but  under  schedule  A,  no  right  of  reten- 
tion arose.  The  House  of  Lords  decided  that  that  contention  was 
erroneous  \  that  "  such  tax"  means  income  tax  under  any  schedule ;  and 
that  if  the  interest  was  paid  by  the  Council  out  of  profits  which  had 
already  paid  income  tax  under  any  schedule,  the  Council  were  not 
bound  to  hand  over  the  income  tax  deducted  by  them  from  that  interest 
to  the  Crown.  In  the  present  case  the  County  Council  seek  to  go  a 
step  further.  Besides  the  lands  from  which  they  receive  rents  they  own 
certain  land  and  buildings  which  they  themselves  occupy,  and  from 
which  they  receive  no  rent,  but  in  respect  of  which  they  pay  income 
tax  under  schedule  A.  And  they  contend  that  they  are  entitled  to 
retain  out  of  the  income  tax  deducted  by  them  from  the  interest  on  their 
loans,  the  equivalent  of  income  tax  on  the  annual  value  of  the  property 
they  thus  own  and  occupy.  The  answer  of  the  Crown  is  that  the  right 
of  retention  arises  only  where  interest  is  paid  out  of  profits  and  gains 
brought  into  charge,  and  that  in  fact  none  of  the  interest  on  the 
County  Council's  loans  is  paid  out  of  profits  arising  from  this  property. 
There  are  no  such  profits,  and  the  interest,  so  far  as  it  is  not  paid  out 
of  rents,  &c.,  which  the  Council  actually  receive,  is  paid  out  of  rates. 
The  whole  difficulty  arises  from  the  fact  that  income  derived  by  a  public 
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body  from  the  rates  is  not  the  subject  of  income  tax.     Using  round        t90^ 

figures  the  position  is  this.     The  County  Council  occupy  property  of  their  Attoniey- 

own  of  the  value  of  •/?  118,000  a  year.     The  total  interest  the  Council  ^'^f*!^- 
,  .      y-  r«.       1  r    ^.  London  Coontjr 

have  to  pay  is  ;^i>3oo»ooo  a  year.     They  have  a  revenue  of  ;^^oo,ooo  Oooneil  and 

a  year  derived  from  rents,  &c.  That  leaves  ^500,000  which  the  County  Others. 
Council  have  to  find.  If  the  Council  obtained  the  ;;^5oo,ooo  a  year 
from  taxable  sources,  the  Crown  would  get  income  tax  on  that  sum  and 
income  tax  also  on  the  j£i  1 8,000.  That  is,  the  Crown  would  get  income 
tax  on;^6i8,ooo  altogether.  The  Crown  contend  that  precisely  the 
same  thing  happens  although  the  ;;^5oo,ooo  is  raised  by  means  of  rates. 
The  County  Council  on  the  other  hand  claim  the  right  to  retain  the 
income  tax  on  ;£ii 8,000  out  of  the  ;;^Soo,ooo  to  pay  the  income  tax  on 
the  property  they  themselves  own  and  occupy.  It  is  submitted  that 
inasmuch  as  income  tax  is  laid  ultimately  on  the  recipient  of  annual 
interest,  and  is  only  paid  in  the  first  instance  by  those  who  pay  the 
interest,  the  circumstance  that  the  payers — the  London  County  Council 
— are  not  obliged  to  pay  income  tax  on  the  rates  which  they  levy  ought 
to  make  no  difference  to  the  Crown. 

The  County  Council  rely  upon  the  fact  that  the  premises  in  question 
which  they  own  and  occupy  are  included  among  the  matters  charged  as 
security  for  the  loans.  If  the  property  had  not  been  included  in  the 
charge,  the  County  Council  would  be  out  of  Court :  Aberdeenshire  Com- 
missioners V.  J^usse/I  {iSgo)  1 7  R.  942  ;  2  Tax  Cas.  643.  They  must  have 
paid  income  tax  upon  the  property,  and  could  not  have  contested  their 
accountability  for  the  tax  which  they  deducted  from  the  interest  paid 
out  of  rates.  But  in  fact  the  County  Council  have  been  in  precisely 
the  same  position  as  if  the  premises  had  not  been  included  in  the  charge. 
They  have  had  the  full  value  of  the  land.  It  cannot  be  that  the  mere 
inclusion  of  the  premises  in  a  charge,  which  has  had  no  effective  opera- 
tion as  regards  these  premises,  should  make  all  the  difference  to  the 
rights  of  the  Crown.  It  is  submitted  that  the  test  is  whether  the  interest, 
the  tax  on  which  the  Council  seek  to  retain,  has  or  has  not  in  fact 
been  paid  out  of  profits  brought  into  charge.  That  was  the  test  accepted 
by  the  House  of  Lords  in  the  case  already  referred  to,  and  is  conclusive 
against  the  County  Council.  The  County  Council,  however,  contend 
that,  even  though  the  interest  may  not  have  been  paid  out  of  profits 
brought  into  charge,  they  are  entitled  to  retain  the  income  tax  under 
section  60,  No.  IV.  r.  10  of  the  Income  Tax  Act,  1842,  which  provides 
that  "  where  any  such  lands,  tenements,  or  hereditaments,  are  subject  or 
liable  to  the  payment  of  any  rent-charge  ....  or  other  rent  or  annual 
payment  thereupon  reserved  or  charged  ....  the  owner  or  proprietor 
being  also  occupier  and  charged  to  the  said  duties,  shall  deduct  and 
retain  out  of  every  such  rent-charge  ....  or  other  rent  or  annual 
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_  payment  aforesaid  "  the  amount  of  the  tax  on  the  rent-charge,  &c. 
That  rule,  however,  is  concerned  with  income  tax  under  schedule  A  and 
not  with  income  tax  under  schedule  D  at  all. 

[They  also  referred  to  sections  loo,  102,  104,  and  159  of  the  Income 
Tax  Act,  1842,  and  section  40  of  the  Income  Tax  Act,  1853.] 

Sir  E,  Clarke  J  K.Cy  Dickens,  K,C.,  and  Ryde  for  the  London  County 
Council.  There  is  no  such  distinction  between  the  different  schedules 
under  which  income  tax  is  charged  as  the  Crown  seek  to  draw.  The 
^different  schedules  simply  indicate  the  way  in  which  what  is  substan 
tially  a  single  tax  is  to  be  obtained  in  different  circumstances :  London 
County  Council  v.  Attorney-General,  1901,  A.  C.  26  ;  70  L.  J.  Q.  B.  77. 
The  present  case  falls  precisely  within  the  terms  of  section  60,  No.  IV., 
r.  10  of  the  Income  Tax  Act,  1842.  The  property  is  charged  with  the 
payment  of  the  interest  on  the  Council's  loans  as  appears  from  the 
information.  The  Council  are  owners  and  also  occupiers  and  they  are 
charged  with  duties  under  schedule  A.  The  scheme  of  the  legislation 
is  that  where  a  person  has  mortgaged  his  property  so  that  he  derives  no 
bendit  from  it,  he,  though  taxable  in  the  first  instance,  is  to  be  allowed 
to  deduct  the  tax  from  the  interest  he  pays,  so  that  the  tax  falls  ulti- 
mately upon  the  mortgagee  who  really  has  the  benefit  of  the  profits  of 
the  land.  That  is  precisely  the  position  of  the  County  Council.  If  the 
argument  for  the  Crown  prevails  the  Crown  will  really  be  getting  the 
tax  twice  over.  It  can  make  no  difference  whether  the  County  Council 
occupy  the  land  themselves  or  let  it,  and  it  is  common  ground  that  if 
they  did  let  the  land  they  would  be  entitled  to  retain  the  tax  on  so 
much  of  the  interest  as  was  paid  out  of  the  rent. 

Rowlatt  in  reply. 


Channell  J.  In  this  case  the  matter  which  I  have  to  decide  seems 
to  me  to  come  to  this  : — The  London  County  Council  have  property 
which  produces  an  annual  income  of,  in  round  figures,  ;^8 3  7,000,  out  of 
which,  of  course,  income  tax  is  paid,  in  some  cases  possibly  paid  before 
they  receive  it,  by  way  of  deduction,  and  in  other  cases  paid  by  them. 
;^83 7,000  is  the  amount  of  their  available  income,  upon  which  they 
pay  tax,  in  addition,  of  course,  to  what  I  suppose  is  practically 
unlimited,  namely,  the  power  of  rating.  Then,  in  addition  to  that, 
they  have  property  which  they  occupy  themselves,  and  upon  which 
therefore  income  tax  is  paid  under  Schedule  A,  the  annual  value  of 
which  is,  in  round  figures,  ;^  118,000.  The  total  annual  value  of  their 
property,  apart  from  the  power  of  rating,  therefore  amounts  to  ^955,000 
a  year.  Then  they  have  borrowed  a  large  sum  of  money,  and  the 
annual  charge  for  interest  in  respect  of  that  borrowed  money  is,  again 
in  round  figures,  ;^i, 37 1,000,  as  against  the  ;;£955,ooo.     It  is  a  sum 
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which  exceeds  substantially  the  total  amount  of  the  annual  value  of i^O^ 

their  property.  Upon  that  ;^i, 371,000,  which  they  pay  by  way  of  Attorney- 
interest  upon  the  metropolitan  consolidated  stock,  the  Crown  is,  o^??^^ 
course,  entitled  to  income  tax,  and  as  to  the  portion  of  it  which  exceeds  Council  and 
the  annual  value  of  the  CounciFs  property  -  that  is  to  say,  ;£4 16,000  a  Others, 
year — it  is  admitted  that  the  London  County  Council  are  accountable 
to  the  Crown.  They  deduct  income  tax  upon  the  entire  interest  which 
they  pay.  And  as  to  the  ^^4 16,000  a  year,  it  is  admitted  that  they  are 
collecting  income  tax  due  by  the  stock  holders  to  the  Crown,  and  that 
for  that  they  are  accountable.  The  questions  which  have  arisen,  one 
of  which  has  been  decided  already  by  the  House  of  Lords,  and  another 
has  to  be  considered  by  me  now,  are  as  to  whether  the  London  County 
Council  are  accountable  to  the  Crown  for  the  tax  on  any  other  part  of 
the  interest  beyond  the  ;^4i  6,000  a  year.  The  House  of  Lords  decided 
that  the  Council  are  not  accountable  for  the  tax  upon  the  ;£837,ooo, 
which  is  received  by  them  annually,  and  in  respect  of  which  they  pay 
tax.  That  much  was  decided  by  the  House  of  Lords.  Now  I  have  to 
decide  as  to  the  ;^n  8,000,  whether  the  Council  are  accountable  to  the 
Crown  for  the  tax  upon  that,  which  is  deducted  from  the  payments 
made  to  the  stock  holders,  as  having  collected  it  for  the  Crown ;  or 
whether  they  are  entitled  to  retain  it  as  a  recoupment  for  the  tax  upon 
that  amount  which  they  themselves  have  paid  to  the  Crown  by  reason 
of  their  being  taxed  for  that  amount  under  Schedule  A.  That  is  the 
point  I  have  to  decide.  It  turns  upon  the  interpretation  of  the  various 
sections  of  the  Statutes,  but  the  House  of  Lords  have  indicated  that 
those  statutes  are  to  be  approached  from  the  point  of  view  of  the 
substance  of  the  matter,  which  is  that  the  income  tax  is  a  tax  upon 
income,  and  that  all  income,  or  almost  all  income — of  course,  in  this 
case  there  is  the  special  and  peculiar  income  arising  from  the  rates, 
which  is  not  taxable — is  taxable  once,  but  once  only.  Speaking 
generally,  if  any  individual  has  property  upon  which  in  one  sense  he 
gets  income  into  his  pocket,  but  in  another  sense  he  does  not  get  it, 
because  the  property  is  encumbered  to  the  full  amount  of  its  value, 
then  he  really  pays  nothing.  He  pays  the  tax  in  the  first  instance,  but 
he  deducts  it  from  that  which  he  pays  to  the  encumbrancer;  and, 
therefore,  having  no  income  really,  because  his  debts  exceed  his  income, 
he  pays  no  tax  in  the  end.  That  is  the  general  principle  which  is 
applicable  to  these  statutes  ;  and  one  expects  to  find  in  the  end,  after 
all  the  machinery  that  is  provided  by  the  Acts  has  been  applied,  that  a 
person  who  has  no  income  pays  no  tax.  In  the  case  of  property  falling 
under  Schedule  A  the  tax  is  payable  upon  the  annual  value  of  the 
property,  if  the  owner  of  the  property  occupies  it,  or  upon  the  net 
annual  receipts  from  it  if  he  does  not  occupy  it,  which  would  be  the 
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^^^^        same  amount  in  practice.      If  a  person  has    properly  taxed  under 

Attonwy-  Schedule  A,  and  it  is  mortgaged,  he  is  entitled  by  section  60,  No.  IV., 

?*°?*^^  *.     ^^c  lOi  of  the  Income  Tax  Act,  1842,  to  deduct  and  retain  the  tax 
London  Oonntv  '  ,    ,  ,  .  x^     •  .  ,    ,  ^      . 

Coandl  and        ^?^^  the  annual  charge  on  his  property.      He  is  entitled  to  do  thai, 

Othen.  both  when  he  occupies  the  property  himself,  and  when  he  does  not 

occupy  it,  but  receives  rents  from  it.     In  each  case  he  is  entitled  to 

deduct  and  retain  the  tax  upon  the  annual  charge  upon  his  property. 

When  he  occupies  the  property  himself  it  is  obvious  that  he  cannot 

pay  the  annual  charge  out  of  the  actual  receipts  from  the  property, 

because  there  are  none.     He  therefore  pays  it,  if  he  pays  it  at  all,  from 

other  sources.     But  he  is  entitled  to  deduct  and  retain  the  tax  upon 

the  annual  charge  that  he  pays  independently  of  the  source  from  which 

he  finds  the  money  to  pay  it.     In  all  ordinary  cases  the  source  from 

which  he  pays  must  be  income  which  is  taxed  for  income  tax  in  some 

way,  so  that  no  difficulty  arises.     In  the  present  case  the  difficulty 

arises  solely  from  the  fact  that  the  London  County  Council  have  this 

exceptional  power  of  raising  income  by  the  rates.      That  source  of 

income  is  not  taxable,  and  that  is  what  causes  the  difficulty. 

The  point  that  strikes  me  with  regard  to  the  matter  is  this,  thai 
under  section  60,  No.  IV.,  rule  10  of  the  Income  Tax  Act,  1842,  the 
deduction  is  authorised  from  the  payment  which  the  mortgagor  makes 
to  his  mortgagee  entirely  irrespective  of  whence  he  gets  the  money  to 
pay  with  ;  and  the  reason  why  the  mortgagor,  who  deducts  income  tai 
from  the  interest  paid  to  his  mortgagee,  is  entitled  to  put  it  into  his 
own  pocket  is  that  he  really  has  no  taxable  income  out  of  the  property, 
or  only  a  taxable  income  out  of  the  property  to  the  extent  by  which  the 
value  of  the  property  exceeds  the  value  of  the  charge.  He  is  allowed 
to  retain  the  money,  because  the  real  person  who  has  the  income  out 
of  that  property  is  the  mortgagee — I  speak,  of  course,  of  a  case  of  a 
mortgage  to  the  full  amount.  He  may  have,  as  the  London  County 
Council  have  in  this  case,  the  right  to  the  annual  income  of  £1 18,000^ 
but  if  there  is  a  charge  upon  the  property  to  the  amount  of  j£i  18,000  a 
year,  then  he  has  no  taxable  income  out  of  it.  The  person  who  has 
the  taxable  income  out  of  it  is  the  person  who  has  the  mortgage  on 
which  the  annual  interest  is  the  ;^  118,000,  and  he  is  the  person  who 
ought  to  be  taxed  in  respect  of  that  property,  not  the  person  who  has 
the  nominal  ownership  of  it,  but  no  beneficial  income  out  of  it 

Now,  applying  that  to  the  present  case,  the  position  of  things  seems 
to  me  to  be  this :  The  London  County  Council  have  really  no  available 
income  other  than  their  power  of  rating  the  Metropolis.  The  annual 
income  of  ^£83 7,000  from  the  property  is  clearly  charged  to  the  extent 
of  ;6i»37i»ooo  a  year.  It  is  clearly  charged,  and  is  paid  away  towards 
defraying  the  charge,  in  fact,  because,  as  was  pointed  out  by  the  learned 
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Law  Lords  in  London  County  Council  v.  Attorney- General^  1901,  ^^o^ 
A.  C.  26 ;  70  L.  J.  Q,  B.  77,  it  is  the  duty  of  the  Council  to  apply  Attoraey- 
their  annual  income,  in  the  first  instance,  towards  the  annual  charges,  ?^?*^i^ 
and,  as  Lord  Macnaghten  pointed  out,  they  are  not  only  bound  to  do  Ooundl  and 
that  on  general  principles,  but  they  are  directed  to  do  so  by  the  Treasury  Others. 
regulations  as  to  the  way  of  keeping  the  accounts  of  the  consolidated 
loans  fund.  But  as  to  the  ;^i  18,000,  which  is  the  annual  value  of  the 
property  occupied  by  the  Council,  I  have  to  consider  into  which 
category  it  falls.  I  do  not  say  that  there  is  no  difficulty  in  coming  to  a 
conclusion,  because  there  is  the  change  of  expression,  to  which  Lord 
Macnaghten  alludes,  in  section  24  (3)  of  the  Customs  and  Inland 
Revenue  Act,  1888,  between  "payable"  in  the  first  part  of  the 
subsection  and  "paid"  in  the  latter  part.  That  does  undoubtedly 
create  some  difficulty.  I  do  not  see  that  I  can  say  that  the  ;;^i  18,000 
which  is  paid  to  the  stock  holders,  is,  in  fact,  paid  out  of  the  annual 
value  of  this  land ;  it  is  not  so  paid  because  the  annual  value  of  the 
land  is  not  received  in  cash,  since  the  Council  occupy  the  land  them- 
selves. It  is  received  in  kind,  if  I  may  say  so,  because  if  the  Council 
did  not  occupy  the  property  or  land  themselves — I  assume,  of  course, 
that  they  require  its  occupation  for  the  purposes  of  their  duties — they 
would  have  to  rent  property  for  the  purpose  elsewhere,  and  would  have 
to  pay  for  it,  and  would  have  to  raise  out  of  the  rates  this  ;£i  18,000. 
In  point  of  fact  what  they  do  is  this;  they  pay  their  ;^  1,3 7 1,000  of 
interest  by  paying  away  ;^83  7,000  which  they  receive  as  income, 
and  by  raising  ;^534,ooo  out  of  the  rates.  That  ;^5 34,000  is  made 
up  of  the  ;£4 1 6,000  and  the  ;^i  18,000.  The  ;^4 16,000  there  is  no 
question  about  in  this  case,  but  the  ;^  118,000  is  a  sum  which  in 
fact  they  raise  out  of  the  rates,  and  having  raised  it  out  of  the  rates 
they  apply  it  in  payment  of  so  much  of  the  interest  on  their  stock. 
But  I  think  one  must  look  at  the  substance  of  the  matter,  and  in 
substance  they  raise  that  ;^i  18,000  out  of  the  rates  to  pay  for  their 
occupation  of  the  land  in  question  for  the  purpose  of  their  duties. 
The  land  in  question  really  has  no  value  to  them  if  it  is  charged  to  its 
full  amount. 

Now,  the  statutes  authorising  the  borrowing  of  the  money  and  the 
issue  of  the  metropolitan  consolidated  stock  clearly  do  charge  the  loans 
on  all  the  property.  Consequently  it  seems  to  me  that  the  Council  are 
precisely  in  the  position  of  an  ordinary  owner  of  property  whose 
property  is  charged  with  an  annual  payment  which,  although  he  pays  it 
annually  and  regularly,  he  does  not  pay  out  of  the  actual  proceeds  of 
the  land  because  he  occupies  the  land  himself  and  has  no  proceeds 
out  of  which  to  pay  it.  I  do  not  see  any  difference  between  this  case 
and  the  ordinary  case  of  a  mortgagor  in  possession  of  land  mortgaged 
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Attorney- 
General  V. 
London  Oonnty 
Ooundland 
Others. 


to  its  full  annual  value.  It  seems  to  me  that  the  substance  of  the  case 
is  that  the  London  County  Council  have  no  income  chargeable  to 
income  tax,  because  their  whole  available  property  is  charged  with  an 
annual  charge  exceeding  the  total  of  its  annual  value.  The  Crown  is 
entitled  to  get  the  tax  on  the  land  and  does  get  it,  because  it  is  charged 
under  schedule  A.  The  Crown  is,  however,  in  effect  claiming  to  get  it 
twice,  because  the  claim  of  the  Crown  is  to  get  so  much  of  ihe  tax  as  is 
collected  from  the  stock  holders  in  the  same  way  as  it  does  get,  and  is 
entitled  to  get,  the  tax  on  the  ;^4i6,ooo.  But  if  the  Crown  gets  it,  it 
is  getting  it  twice  in  respect  of  the  same  income,  unless  it  can  be  said 
that  the  mere  fact  that  the  Council  pay  the  money  from  a  non-taxable 
source — the  rates—  alters  the  case.  I  do  not  see  myself  why  it  should 
The  power  of  taxing  is  only  to  tax  the  surplus,  the  amount  by  which  the 
annual  interest  on  the  borrowed  money  exceeds  the  annual  income  from 
other  property,  or  I  think  I  should  express  it  more  accurately  by  saying 
the  annual  value  of  the  other  property.  I  think  this  matter  must  be 
looked  at  in  the  way  in  which  the  House  of  Lords  looked  at  it,  namely, 
as  a  matter  of  substance.  Looking  at  the  matter  in  this  way,  the 
London  County  Council  have  no  income  upon  which  they  are  liable  to 
income  tax,  neither  the  income  which  they  actually  receive  and  pay 
away  as  interest  to  their  stock  holders,  nor  the  annual  value  of  the 
property  which  they  occupy,  and  which  is  charged  to  the  full  amount  of 
its  annual  value.  I  think  they  must  be  talfen  to  find  the  money  to  pay 
for  their  occupation  of  this  land  out  of  the  rates,  and  to  apply  the  value 
of  it  towards  the  payment  of  the  charge  upon  it.  The  substance  of  the 
case  seems  to  me  to  be  that  they  have  no  really  taxable  income,  and 
that  consequently  they  are  entitled  to  retain  so  much  of  the  tax  which 
they  collect  from  their  stock  holders  as  is  sufficient  to  recoup  them  for  the 
entire  amount  of  the  income  tax  which  they  pay,  including  that  which 
they  pay  under  schedule  A  for  the  property  they  occupy  themselves. 
I  think  that  follows  from  the  principles  which  were  laid  down  in  the 
House  of  Lords,  therefore  I  do  not  think  it  necessary  for  me,  under  the 
circumstances,  to  go  through  the  words  of  the  various  statutes  which 
have  been  gone  through,  and  to  which  my  attention  has  been  fully 
called  by  counsel  on  both  sides,  because  I  base  my  judgment  upon  the 
substance  of  the  matter,  and  it  seems  to  me  that  the  substance  of  the 
matter  is  that  as  to  this  ;^  118,000  a  year  the  London  County  Council 
are  not  tax  collectors  for  the  Crown,  merely  collecting  for  the  Crown 
the  tax  to  that  amount  coming  from  the  stock  holders,  but  that  they 
are  entitled  to  retain  that  amount  to  recoup  themselves  for  the  tax 
which  they  have  paid  under  schedule  A  in  respect  of  the  property  which 
they  own  but  which  has  no  available  value  to  them,  because  it  is 
charged  to  the  full  amount  and  more  of  its  annual  value. 
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On  these  grounds,  therefore,  I  give  judgment  for  the  I-ondon  Coanty 
Council.  Attorney- 

Judgment  for  the  defendants,      ?«n«ral  v. 

London  OoMty 
Solicitor  for  the  Crown — Solicitor  of  Inland  Revenue.  Councfl  and 

Solicitor  for  the  London  County  Council— \\.  A.  Blaxland.  ^^«"- 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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fune  17.  HACKNEY  BOROUGH  COUNCIL  v,  LEE  CONSERVANCY  BOARD. 

luly  7. 

Streets  —  Metpopolls  —  Pavln^r  Bxpenoee— **  Owner  **  — Land  held  fbp 
puppcMMS  of  navl^ration  of  pivep— MetPopoUs  Management  Act 
1855  (18  6c  19  Viet.  o.  120X  as.  105,  250-MetPopolls  Managemmt 
(Amendment)  Act,  1862  (26  6c  26  Viet.  o.  102),  s.  77. 

The  Lee  Conservancy  Board  are  a  statutory  body  constituted  for 
the  conservation  of  the  river  Lee,  Under  their  Acts  they  derive  a 
revenue  from  tolls ^  the  sale  of  water  from  the  river  in  bulk^  and  like 
sourceSy  but  their  revenue  is  applicable  entirely  to  the  expenses  of  carry- 
ing out  their  Acts  and  of  the  repayment  with  interest  of  moneys 
borrowed  by  the  Board  or  their  predecessors  for  the  purposes  of  thou 
Acts^  and  not  in  any  other  sense  to  purposes  of  profit.  They  have 
pouter  to  construct  docks^  wharfs,  and  other  works  in  connection  itnth 
the  navigation,  to  acquire  land  for  the  purposes  of  their  Acts,  and  to 
dispose  of  superfluous  lands. 

Held,  that  the  Board  were  ^^  owners ^^  within  the  meaning  of  the 
Metropolis  Management  Acts,  of  land  acquired  and  held  by  them  for 
the  purpose  of  strengthening  the  bank  of  a  navigable  cut  of  the 
river,  so  as  to  be  liable  to  contribute  to  the  expenses  of  paving  a  new 
street  on  which  the  land  abutted. 

Decision  of  Wright  J.,  reported  2  L.  G.  R.  74,  reversed. 

Appeal  from  a  judgment  of  Wright  J.,  sitting  without  a  jury. 

The  action  was  brought  by  the  Hackney  Borough  Council  to  recover 
;^3oo  2S.  6d.,  being  the  share  apportioned  .on  the  defendants  of  the 
expenses  of  paving  Maiwand  Road  as  a  new  street,  under  the  Metropolis 
Management  Acts.  The  sum  was  apportioned  on  the  defendants  as 
owners  of  the  strip  of  land  abutting  on  Maiwand  Road  described 
below. 

By  their  defence  the  defendants  did  not  admit  that  Maiwand  Road 
was  a  new  street ;  they  denied  that  their  land  bounded  or  abutted  on 
Maiwand  Road,  and  alternatively  denied  that  they  were  owners  of  the 
land  within  the  meaning  of  the  Metropolis  Management  Acts. 

Wright  J.  held  that  the  street  in  question  was  a  new  street,  and 
that  the  defendants'  land  did  in  fact  bound  or  abut  on  the  street ;  but 
gave  judgment  for  the  defendants  on  the  ground  that  they  were  trustees 
for  public  purposes  of  a  nature  inconsistent  with  the  land  being  let  at 
a  rack  rent,  and  were  therefore  not  "  owners  "  of  the  land  within  the 
meaning  of  the  Metropolis  Management  Acts. 

The  decision  of  Wright  J.  is  reported  2  L.  G.  R.  74. 

The  plaintiffs  appealed,  and  the  question  upon  which  the  appeal  was 
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argued  was  solely  whether  the  defendants  were  the  "  owners  "  of  the        t90^ 
land  within  the  Acts.  Haekney 

The  facts  hearing  on  this  question  were  as  follows  : —  BoroughOoiincil 

The  land  in  question,  which  bounded  Maiwand  Road  on  the  one  y^j  Board, 
side,  was  a  strip  of  land  some  26  feet  in  width,  used  for  strengthening 
the  bank  of  the  Hackney  Cut,  a  navigable  cut  of  the  River  Lee,  made 
by  the  Trustees  of  the  Lee  Navigation,  the  predecessors  of  the  Lee 
Conservancy  Board,  under  the  Act  of  1766,  referred  to  below. 

The  strip  was  purchased  by  the  Trustees  of  the  Lee  Navigation  in 
1849,  for  the  purpose  of  strengthening  the  bank  of  the  Hackney  Cut, 
The  conveyance  of  the  strip  to  them  contained  a  reservation  to  the 
vendors,  their  heirs  and  assigns,  or  other  the  owner  or  owners  for 
the  time  being  of  the  land  immediately  adjoining  the  strip  conveyed  on 
the  south  west  side,  during  the  lives  of  all  the  parties  to  the  conveyance 
and  of  all  the  then  trustees  of  the  navigation,  and  the  lives  and  life  of 
the  survivors  and  survivor,  and  during  twenty-one  years  from  the 
decease  of  such  survivor,  to  make,  form,  and  construct  on  the  strip  of 
land  conveyed,  or  partly  upon  it  and  partly  upon  the  adjoining  land,  a 
dock  or  docks,  landing  place  or  landing  places,  wharf  or  wharves,  so 
as  to  be  able  and  have  the  right  and  privilege  at  all  times  thereafter 
to  use  and  take  advantage  of  the  River  Lee  and  the  navigation 
thereof  for  the  shipment,  landing,  &c.,  of  all  kinds  of  goods  and 
materials  free  of  charge  or  duty.  The  period  during  which  this  right 
was  reserved  had  not  expired  when  the  question  in  the  present  case 
arose. 

The  powers  of  the  Lee  Conservancy  Board  were  derived  from  a  long 
and  voluminous  ^series  of  Acts  beginning  with  the  Act  of  157 1  (13 
Eliz.  c.  18)  and  ending  with  the  Lee  Conservancy  Act,  1900  (63  &  64 
Vict.  c.  cxvii.). 

For  the  purposes  of  the  present  report  it  will  suffice  to  refer  to  a  few 
provisions  in  a  few  of  these  Acts  only. 

By  an  Act  of  1766  (7  Geo.  IIL  c.  51)  intituled  "an  Act  for  improving 
the  Navigation  of  the  River  Lee,  from  the  town  of  Hertford  to  the 
River  Thames  ;  and  for  extending  the  said  Navigation  to  the  Floodgates 
l)elonging  to  the  town  mill,  in  the  said  town  of  Hertford,"  a  body  of 
trustees  was  established  for  "  the  making,  extending,  improving,  and 
maintaining,  the  navigation  of  the  said  River  Lee  "  from  Hertford  to 
the  Thames.  The  trustees  were  empowered,  infer  alia^  to  make  certain 
new  cuts,  including  the  Hackney  Cut,  to  communicate  with  the  Lee, 
and  to  be  used  for  the  said  navigation,  to  execute  various  other  works, 
and  generally  to  do  and  perform  all  acts,  matters,  and  things,  necessary 
for  the  making,  extending,  improving,  and  maintaining  the  navigation. 
It  was  declared  that  the  navigation,  should  be  a  free  navigation  for  all 

H  H  H  H 


Digitized  by 


Google 


1146  KNIGHTS    LOCAL    GOVERNMENT    REPORTS.  ««. 

__j^o^'       ihe  King's  liege  people,  subject  to  certain  rates  and  duties  which  the 

Hackney  trustees  were  authorised  to  collect.     Provisions  were  made  for  certain 

^Lm  r  ^^^^  payments  to  be  made  by  the  New  River  Company  to  the  trustees.    The 

YMcy  Bwird.      moneys  raised  by  the  trustees  were  to  be  applied  in  discharging  the 

expenses  of  obtaining  the  Act,  in  making  the  payments  and  discharging 

the  contracts  directed  and  authorised  by  the  Act,  and  for  improving, 

completing,  and  maintaining  the  navigation  and  carrying  out  the  Act 

and  for  no  other  purpose.     The  trustees  were  empowered  to  borrow  on 

the  security  of  the  rates  and  duties  they  were  authorised  to  levy,  and  the 

money  so  borrowed  was  to  be  applied  for  the  purposes  to  which  moneys 

raided  under  the  Act  were  applicable. 

By  the  Lee  Navigation  Improvement  Act,  1850  (13  &  14  Vict  c 
cix.),  the  next  Act  to  which  it  is  necessary  to  refer  particularly,  and 
which  was  in  effect  incorporated  with  the  Act  of  1766  and  certain 
intervening  amending  Acts  (section  i),  the  trustees  of  the  navigation 
were  incorporated  (section  3).  They  were  empowered  to  make  and 
maintain  certain  further  new  cuts,  to  execute  certain  specified  works, 
and  were  given  general  power  to  cleanse  and  improve  the  course  of  the 
Lee  and  to  construct  works,  including  locks,  docks,  wharfs,  embank- 
ments, &c.,  for  those  purposes  (sections  12-14).  Certain  rights 
conferred  on  the  East  London  Waterworks  Company,  by  the  Acts  of 
that  Company,  to  take  water  from  the  I-,ee  upon  payment  to  the 
trustees  were  enlarged  and  regulated  (sections  32-36).  And  the 
trustees  were  empowered  to  enter  into  agreements  with  water  com- 
panies and  others  for  the  sale  to  them  of  water  from  the  Lee  in  bulk 
(section  68). 

By  the  Lee  Conservancy  Act,  1868  (31  &  32  Vict.  c.  cliv.),  the  Lee 
Conservancy  Board  was  established  as  a  body  corporate  (section  5). 
The  trustees  of  the  navigation  were  dissolved,  and  the  navigation  and 
the  property,  powers,  rights,  &c.,  of  the  trustees  were  transferred  to  the 
Conservancy  Board ;  and  the  Conservancy  Board  were  substituted  few 
the  trustees  for  the  purposes  of  the  earlier  Acts,  in  the  Act  called  the 
Lee  Navigation  Improvement  Acts  (sections  61,  62,  64). 

The  tolls  levied  and  the  income  received  by  the  Conservancy  Board 
(other  than  the  additional  income  provided  by  the  Act)  were,  while  any 
portion  of  the  debentures  granted  by  the  trustees  before  the  Act 
remained  undischarged,  to  be  applied  solely  to  the  purp>oses  for  which 
income  of  the  trustees  was  by  law  applicable,  but,  after  the  dischai^e  of 
the  debentures,  were  to  be  applied  to  the  purposes  of  the  Lee  Naviga- 
tion Improvement  Acts  and  of  the  Act  of  1868  (section  63).  And 
it  was  declared  that  the  expenses  incident  to  all  the  powers  and  duties 
under  the  Lee  Navigation  Improvement  Acts  should  be  considered  as 
among  the  purposes  for  which  income  raised  by  the  trustees  under 
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those  Acts  was  at  the  passing  of  the  Act  of  1868  bylaw  applicable 
(section  64).     The  Board  were  given  power  to  acquire  by  agreement  Hackney 
land  required  for  any  purposes  of  the  Act  (sections  112,  113),  and  were  ^^^Sfconw^^ 
empowered,  subject  to  the  provisions  of  the  Act,  to  sell  and  dispose  of  vancy  Board, 
lands  for  the  time  being  vested  in  them  and  in  their  judgment  not 
required  for  the  purposes  of  the  Act  (section   115).     The  charging  of 
certain   additional   tolls   was   authorised,   and    there   were    provisions 
prohibiting  the  reduction  of  tolls  so  as  to  prejudice  the  security  of  the 
interest  and  annual  sums  charged  on  the  property  of  the  Board  or  to 
render  their  funds  in  any  year  insufficient  to  meet  expenditure  (sections 
129,  130).     And  additional  payments  were  made  payable  to  the  Board 
by  the  New  River  Co.  and  the  East  London  Waterworks  Co.,  to  be 
applied  towards  the  discharge  of  their  functions  in  preserving  the  purity 
of  the  Lee  and  its  tributaries  (sections  1 31-133). 

It  does  not  seem  necessary  to  refer  particularly  to  any  of  the  later  Acts. 

Beven  {Macmorran,  K.C,  with  him)  for  the  plaintiffs.  Wright  J. 
held  that  the  defendant  board  were  not  liable  to  the  charge  sought  to  be 
imposed  on  them,  on  the  ground  that  they  were  not  "  owners  "  of  the 
land  in  respect  of  which  the  charge  was  imposed  within  the  Metropolis 
Management  Acts,  because,  as  he  thought,  the  terms  on  which  the  land 
is  held  by  the  Board  were  inconsistent  with  its  being  let  at  a  rack  rent. 
It  is  submitted  that  he  applied  a  mistaken  test.  It  is  not  enough  for 
the  defendants  to  show  that  the  land,  while  held  by  them,  cannot  be 
actually  let.  They  must  show  that  the  land  is  placed  by  statute 
permanently  extra  commercium^  so  as  to  be  incapable  for  ever  of  yielding 
revenue  either  in  their  hands  or  in  the  hands  of  anyone  else :  Great 
Eastern  Railway  v.  Hackney  Board  of  Works  (1883)  8  A  pp.  Cas.  687  ; 
52  L.  J.  M.  C.  105 ;  Wright  v.  Ingle  (1885)  16  Q.  B.  D.  379 ;  55  L.  J. 
M.  C.  1 7.  It  is  not  admitted  that  the  defendants  could  not  themselves 
let  the  land ;  but  even  if  the  land  is  permanently  rendered  incapable 
of  being  let,  it  is  still  the  subject  of  ownership  wiihin  the  Metropolis 
Management  Acts  so  long  as  it  is  revenue  producing  or  capable  of  pro- 
ducing revenue :  St  Giles^  Camberwell^  Vestry  v.  London  Cemetery  Co, 
1894,  I  Q.  B.  699 ;  63  L.  J.  M.  C.  74.  The  Board  do,  in  fact,  derive 
a  large  revenue  from  the  navigation,  and  this  land  contributes,  or  is  at 
least  capable  of  contributing,  to  that  revenue.  The  case  is  not  like 
London  County  Council  y.  Wandsworth  Borough  Council^  1903*  i  K.  B. 
797 ;  I  L.  G.  R.  462 ;  72  L.  J.  K.  B.  399,  where  the  London  County 
Council  were  held  not  to  be  "  owners"  within  ihe  Metropolis  Manage- 
ment Acts  of  a  common  vested  in  them  for  purposes  of  use  by  the 
public  for  recreation,  and  thus  rendered  for  ever  incapable  of  producing 
a  revenue. 
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^^o**  It  is  immaterial  that  the  income  of  the  Board  is  devoted  by  statute 

Hackney  to  purposes  other  than  that  of  private  profit.     In  principle  the  present 

Borough  Council  case  is  governed  on  this  point  by  the  cases  which  show  that  such 
V.  Lee  Conaer-  ,  ...  .  ,  ,  -     . . 

vancy  Board.      property  as  that  now  m  question  is  rateable  to  the  poor  rate  in  the 

hands  of  public  trustees  :  Mersey  Docks  v.  Cameron  (1865)  11  H.  L.  C. 
443 ;  35  L.  J.  M.  C  I ;  Clyde  Navigation  v.  Adamson  (1865)  4  Macq. 931 ; 
Leith  Harbour  Commissioners  v.  Inspector  of  Poor  (1866)  L.R.  i  H.  L.  Sc 
17;  Greigv,  Edinburgh  University  (1868)  i  H.  L.  Sc.  348  It  had 
been  actually  held,  before  these  case??,  that  the  trustees  of  the  Lee 
Navigation  were  rateable  in  respect  of  the  property  in  their  occupation, 
and  that  their  funds  were  by  implication  applicable  in  payment  of  the 
poor  rate:  Regv,  River  Lee  Trustees  (1855)  19  J.  P.  310.  That  the 
funds  of  a  body  of  public  trustees  applicable  to  statutory  purposes  are 
applicable,  without  express  provision  in  that  behalf,  to  satisfying 
obligations  arising  out  of  their  proceedings  or  out  of  their  possession  of 
property  is  also  shown  by  such  cases  as  Forbes  v.  Lee  Conservancy 
Board\\%i^  4  Ex.  D.  ti6;  48  L.  J.  Ex.  402  ;  and  Mersey  Docks  s, 
Gibbs  (1866)  L.  R.  I  H.  L.  93 ;  1 1  H.  L.  C.  686 ;  35  L.  J.  Ex.  225. 

Avory,  K.C  {£.  Morten  with  him),  for  the  defendants.     The  land 
in  question  is  substantially  part  of  the  bank  of  a  navigable  river,  and 
the  conservators    of    the    navigation   are,   it   is  submitted,    no  more 
"  owners  "  of  the  bank  within  the  meaning  of  the  Metropolis  Manage- 
ment Acts  than  they  are  "  owners  "  of  the  bed  of  the  river.   Their  whole 
undertaking  is  held  by  them  for  the  purpose  of  maintaining  the  river  as 
a  highway.     The  land  may  be  rateable,  though  Lambeth  Overseers  v. 
London   County  Council^   ^897,   A.  C.  625  ;    66  L.  J.  Q.  B.  806,  shows 
that  land  dedicated  by  statute  to  purposes  analogous  with  those  of  a 
public  highway,  such  as  those  of  a  recreation  ground,  is  not  rateable. 
But   the   question  of  liability  to  paving  expenses,  the  foundation  of 
which  is  benefit  or  possible  benefit  to  the  land  charged,  is  not  analogous 
with  the  question  of  rateability.     The  question  is  whether  the  land  is 
capable  of  being  let  at  a  rack  rent.     And  it  is  submitted  that  as  a 
practical  matter  it  is  clear  that  no  one  would  give  a  rent  for  this  land  at 
all.     The  case,  it  is  submitted,  is  governed  by  Great  Eastern  Railway 
V.  Hackney  District  Board  (1883)  8  App.  Cas.  687;    52  L.  J.  M.  C. 
105;    London  County  Council  v,  Wandsworth  Borough  Council^  1903, 
I    K.  B   797  ;    I   L.  G.  R.  462  ;    72  L.  J.  K.  B.  399  ;    and   Flumsteai 
Board  of  Works  v.  British  Land  Co,  (1875)   L.   R.    10  Q.  B.  203; 
44  L.  J.  Q.  B.  38,  43.     In   Thames  Conservators  v.  Port  of  London 
Sanitary  Authority,  1894,  i  Q.  B.  647  ;  63  L.  J.  M.  C.  121,  it  was  held 
that  the  Conservators  of  the  Thames,  a  body  with  functions  similar  10 
those  of  the  I.ee  Conservancy  Board,  though  the  freehold  of  the  bed  of 
the  Thames  was  vested  in  them,  and  they  actually  let  portions  of  it  for 
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moorings,  &c.,  were  not  "  owners  "  of  the  land  within  a  definition  in        ^^^^ 
the  Public  Health  (London^  Act,  1891,  practically  identical  with  that  Hackney 
in  the  Metropolis  Management  Acts.     The  ground  of  the  decision  was  Bomg^  Council 
that  the  Conservators  were  owners  of  the  bed  of  the  river  for  limited  ybmj  Board, 
purposes  only.     The  same  considerations  are  applicable  to  the  Lee 
Conservancy  Board  in  the  present  case. 
Beven  replied. 

July  7.     The  following  judgments  were  read  : — 

Collins  M.R.  The  question  in  this  appeal  is  whether  the  respon- 
dents, the  Lee  Conservancy  Board,  are  liable  to  pay  paving  rates  as 
owners  of  a  piece  of  land  running  along  the  side  of  the  Hackney  Cut, 
which  forms  a  part  of  the  Lee  Navigation.  The  land  in  question 
bounds  and  abuts  upon  a  new  street  recently  paved  by  the  appellants, 
and  the  action  is  brought  to  recover  from  the  respondents  the  duly 
assessed  amount  of  their  contribution  to  these  expenses.  The  liability, 
if  any,  of  the  respondents  arises  under  the  joint  operation  of  25  &  26 
Vict.  c.  102,  s.  77,  and  18  &  19  Vict.  c.  120,  s.  250.  By  the  former, 
"  where  any  vestry  or  district  board  shall,  under  the  powers  given  by  the 
one  hundred  and  fifth  section  of  the  firstly  recited  Act"  [18  &  19  Vict, 
c.  1 20],  "  have  paved  or  be  about  to  pave  any  new  street,  the  owners  of 
the  land  bounding  and  abutting  on  such  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated  expenses  of  paving  the  same  " ; 
and  by  the  latter  (that  is,  section  250  of  18  &  19  Vict.  c.  120),  the  word 
"  owner  "  shall  mean  "  the  person  for  the  time  being  receiving  the  rack 
rent  of  the  lands  or  premises  in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such  lands  or  premises 
were  let  at  a  rack  rent.*'  Wright  J.  has  held  that  the  respondents  are 
not  "  owners "  within  the  meaning  of  the  above  section,  inasmuch  as 
they  hold  the  land  "as  trustees  for  public  purposes  inconsistent  with 
the  land  being  rack  rented  as  between  landlord*  and  tent." 

The  question  is  whether  the  conditions  under  which  the  respondents 
hold  the  land  in  question  are  such  as  to  support  the  learned  judge's 
conclusion.  Mr.  Beven,  in  his  able  argument  for  the  appellants, 
referred  to  the  poor  rate  cases,  and  particularly  to  the  leading  case  of 
Mersey  Docks  v.  Cameron  (1865)  11  H.  L.  C.  443;  35  L.  J.  M.  C.  i. 
It  is  said  that  those  authorities  have  only  an  indirect  bearing  upon  the 
point  in  question.  If,  indeed,  it  could  be  shown  that  the  land  was,  to 
use  Lord  Watson's  phrase,  extra  commcrcium,  so  as  not  to  be  subject  to 
the  poor  rate,  it  would  equally  excuse  its  owners  from  contributing  to 
paving  expenses.  In  such  case  they  could  not  be  deemed  to  be  owners 
of  land  within  the  definition  of  section  250  (see  the  cases  cited  infra). 


Digitized  by 


Google 


I  150  KNIGHTS    LOCAL   GOVERNMENT    REPORTS.  1904. 

iso^    _  ^^*  ^^  ^^^  contended  for  the  respondents  that  it  would  not  follow  that, 
Hackney  though  the  conditions  of  its  occupation  were  such  as  to  ground  liability 

Borough Ooimcil  to  the  poor  rate,  its  owners  would  be  liable  to  the  paving  rate;  for, 
Yancy  Board.  though  the  subject  of  beneficial  occupation,  it  might  not  be  capable  of 
being  let  at  a  rack  rent,  which,  as  they  contended,  is  the  test  of  liability 
to  the  paving  rate.  Mr.  Beven  satisfied  me  that  the  occupation  of  the 
trustees  of  the  land  in  question  is  beneficial  within  the  meaning  of  the 
poor  rate  authorities,  and  that  the  land  is,  therefore,  not  exira  cam- 
mercium.  But,  assuming  the  respondents'  contention  on  this  point  to 
be  well  founded,  it  still  has  to  be  decided  whether  the  land  in  question 
must  be  deemed  incapable  of  being  let  at  a  rack  rent.  The  fact  that  it 
is  not  actually  let  at  a  rack  rent  is  immaterial  if  in  given  circumstances 
it  might  be  let  at  a  rack  rent:  Wright  v.  Jngie  (1885)  16  Q.  B.  D. 
379;  55  L.  J.  M.  C.  17.  The  incapacity,  to  excuse  the  owners,  must 
be  not  temporary,  but  perpetual :  see  per  A.  L.  Smith  LJ.  in  delivering 
the  judgment  of  the  Court  of  Appeal  in  Hornsey  District  Council  v. 
Smith,  1897,  I  Ch.  843,  at  p.  862  ;  66  L.  J.  Ch.  476  :  "These  two 
cases  " — that  is,  Plumstead  Board  of  Works  v.  British  Land  Company 
(1875)  L.  R.  10  Q.  B.  203 ;  44  L.  J.  Q.  B.  38,  43,  and  Great  Eastern 
Railway  v.  Hackney  Board  of  Works  («J^83)  8  App.  Cas.  687  ;  52  L.  J. 
M.  C.  105 — "  in  our  judgment  show  that,  if  land  be  by  statute  for  ever 
incapable  of  yielding  a  rack  rent,  the  owner  thereof  is  not  'owner' 
within  the  meaning  of  the  Acts."  The  passage  in  Lord  Watson's 
judgment  in  Great  Eastern  Railway  v.  Hackney  Board  of  Works  on 
the  same  point  is  as  follows :  "  The  authorities  cited  in  the  course  of 
the  argument  appear  to  me  to  establish  this  proposition — that  the 
person  vested  with  the  property  of  heritable  subjects,  which  have  been 
placed  extra  commercium.  Or  are  subject  in  perpetuity  to  the  burden  of 
a  public  right,  which  deprives  him  of  their  beneficial  use,  is  not  an 
owner  of  land  within  the  meaning  of  the  77th  section  of  the  Act  of 
1862."  On  going  through  the  Acts  regulating  the  powers  and  duties  of 
the  trustees,  as  placed  before  us  by  Mr.  Beven,  I  am  by  no  means 
satisfied  that  they  have  not  power  to  let  the  land  in  question  at  a  rack 
rent  while  they  still  retain  it  for  the  purposes  of  the  navigation.  They 
are  certainly  owners  in  fact,  and  by  the  Lee  Navigation  Improvement 
Act,  1850  (13  &  14  Vict.  c.  cix.),  s.  14,  they  have  power  to  construct 
all  such  new  locks,  docks,  wharves,  towing-paths,  and  other  works  as 
the  trustees  in  their  discretion  may  think  proper.  They  could,  there- 
fore, utilise  the  land  in  question  for  any  of  such  constructions,  and  there 
does  not  appear  to  be  any  statutory  inhibition  upon  their  letting  them 
for  purposes  ancillary  to  their  undertaking.  But  however  this  may  be, 
they  are  empowered  by  their  Act  of  1868  (31  &  32  Vict.  c.  cliv.),s.  115, 
to  sell,  convey,  or  otherwise  dispose  of  any  lands  for  the  time  being 
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vested  in  them  which,  in  their  judgment,  are  not  required  for  any  of  the        t90^ 

purposes  of  the  Act     The  land  in  question  was  bought  by  the  trustees  Hackn^ 

for  the  purpose  of  enabling  them  to  strengthen  the  banks  of  the  cut,  but  BaroaAO«mcil 

if  the^  chose  to  substitute,  as  they  might  do,  a  retaining  wall,  they  might  y^ijj  Board. 

dispose  of  the  portion  of  the  land  no  longer  required.     It  is,  however, 

contended  by  the  respondents  that,  even  if  theoretically  such  user  of 

the  land  were  possible,  it  is  at  best  only  a  fantastic  and  ingenious 

suggestion  such  as  that  which  was  urged  with  respect  to  the  bridge 

parapets  in  Gr^ai  Eastern  Railway  v.  Hackney  Board  of  Works,     It  is 

to  be  remarked,  however,  that  the  point  so  dealt  with  in  that  case  was 

merely  as  to  the  parapets  in  question,  which,  ii  was  suggested,  might  be 

utilised  for  advertisements,  but  which  were,  in  fact,  as  pointed  out  by 

I^rd  Watson,  imposed  as  a  burden  to  be  accepted  by  the  company  as  a 

condition  of  carrying  the  road  over  the  railway.     Here  we  are  dealing 

with  a  strip  of  land  about  26  feet  wide,  and  running  a  considerable 

length  along  the  cut.     I  think  that  the  principle  de  minimis  cannot  be 

applied  to  such  a  considerable  piece  of  land,  and  it  was,  I  think,  on  that 

principle  only  that   Lord   Blackburn   assented   to  the  view  that  ihe 

parapets  might  be  treated  as  extra  commerdum.     The  Court  below  in 

Great  Eastern  Railway  v.  Hackney  Board  of  Works  (1882)  9  Q.  B.  D. 

412  ;  5 1  L.  J.  Q.  B.  45  r,  following  London  and  North-  Western  Railway  v. 

St,  Pancras  Vestry  (1868)  17  L.  T.  654,  had  treated  them  as  capable 

of  grounding  ownership,  and  their  view  and  the  decision  on  which  it 

was  founded  were  not  questioned  by  the  House  of  Lords,  or  disposed 

of  otherwise  than  by  the  operation  of  the  maxim  de  minimis^  which  does 

not  seem  to  me  to  be  applicable  in  this  case.     Indeed,  Lord  Watson 

expressly  approved   oi   London  and  North -Western  Railway   v.    St, 

Pancras  Vestry  on  grounds  which  make  it  directly  applicable  to  this 

case.      He  pointed   out  that  the  wall   there  "was   necessary  for  the 

construction  of  the  line  and  the  protection  of  traffic  upon  it,  and  in 

short,  formed  part  of  the  works  from  which  the  company  were  deriving 

profit." 

The  land  in  question,  therefore,  is  not  in  consimili  casu  with  the 
parapets  in  the  Great  Eastern  Railway  case,  and  cannot  be  excluded 
from  rateability  on  the  same  ground.  The  result  is  that  the  nature  of 
the  undertaking  itself  and  the  conditions  under  which  it  is  carried  on 
do  not  place  the  land  in  question  extra  commerciumy  and  even  if  it  be 
assumed  that  incapacity  to  let  land,  which  is  capable  of  beneficial 
occupation  and  is  being  actually  beneficially  occupied,  would  excuse 
from  liability  to  paving  rates,  there  is  no  such  inability  in  this  case.  Of 
course,  we  are  not  concerned  with  the  amount,  but  only  with  the 
principle  of  liability. 

On  these  grounds  I  am  of  opinion  that  this  appeal  must  be  allowed. 
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*^^^  Stirling  L.J.  In   my  opinion   this  case  is,  not    governed    by  the 

Hackney  decisions  in  Great  Eastern  Railway  v.  Hackney  Board  of  Works  (1883) 

?*Leeto^^-^  8  App.  Cas.  687 ;  52  L.  J.  M.  C.  105,  and  London  County  Council  v. 
vancy  Board.  Wandsworth  Borough  Council^  1903*  i  K.  B.  797;  i  L.  G.  R.  462; 
72  L.  J.  K.  B.  399.  Those  cases  were  decided,  as  I  understand  them, 
on  the  ground  that  the  lands  there  sought  to  be  made  liable  for  paving 
expenses  were,  in  the  language  of  A.  L.  Smith  LJ.,  "  by  statute  for 
ever  incapable  of  yielding  a  rack  rent " :  Homsey  District  Council  v. 
Smith,  1897,  I  Ch.  843,  at  p.  862;  66  L.  J.  Ch.  476.  That  is 
not  so  here,  for  the  Lee  Conservancy  Board  has  (under  the  Lee 
Conservancy  Act,  1868,  s.  115)  a  power  of  sale  which  might  be 
exercised  at  any  moment ;  and  if  the  land  were  sold  it  might  be  let  at 
a  rack  rent.  The  absence  of  any  express  statutory  power  of  letting 
was  much  relied  on  in  argument ;  but  even  if  it  be  assumed  that  the 
defendants  have  no  power  to  let  the  case  is  not  concluded.  It  was 
pointed  out  in  Wright  v.  Ingle  (1885)  16  Q.  B.  D.  379,  at  p.  402,  55 
L.  J.  M.  C.  17,  by  Bowen  LJ.  that  '*  section  250  does  not  confine  the 
term  *  owner '  to  those  persons  who  could  receive  a  rack  rent  from  the 
particular  premises,  or  who  could  let  them  at  a  rack  rent ;  it  includes 
those  persons  who  would  receive  the  rack  rent  if  the  premises  were  let 
at  such  a  rent,  and  I  think  Bowditch  v.  Wakefield  Local  Board  (1871; 
L.  R.  6  Q.  B.  567  ;  40  L  J.  M.  C.  214,  is  a  conclusive  authority,  if 
authority  were  wanted,  to  show  that  a  man  is  not  the  less  the  *  owner  ' 
of  premises  because,  by  the  provisions  of  the  deed  under  which  he 
holds  them,  they  cannot,  so  long  as  he  holds  them,  be  let  at  a  rack 
rent."  In  Wright  v.  Ingle  it  was  decided  that  the  trustees  of  a  chapel 
who  held  it  upon  trust  to  permit  it  to  be  used  as  a  place  of  religious 
worship  in  connection  with  the  VVesleyan  body,  with  power  of  sale  but 
without  power  to  let,  were  liable  to  contribute  to  paving  expenses.  In 
London  and  North- Western  Railway  v.  St.  Pancras  Vestry  {1S6S)  17 
L.  T.  654,  it  was  held  that  a  retaining  wall  of  a  railway  cutting  was 
land  abutting  on  a  street  and  liable  to  be  charged  with  paving  expenses. 
This  decision  was  approved  in  Great  Eastern  Railway  v.  Hackney 
Board  of  Works,  by  Lord  Watson,  who  says  (at  page  693  of  the  Law 
Reports) : — "  It  is  obvious  that  the  wall  was  necessary  for  the 
construction  of  the  line  and  the  protection  of  traffic  upon  it,  and,  in 
short,  formed  part  of  the  works  from  which  the  company  were  deriving 
profit."  It  may  be  observed  that  as  a  general  rule  a  railway  company 
possesses  no  power  to  let  either  the  undertaking  as  a  whole  or  separate 
portions  of  it:  see  Mulliner  v.  Midland  Railway  (1879)  '^  ^^-  ^' 
61 1  ;  48  L.  J.  Ch.  258.  In  the  present  case  the  piece  of  land  in 
question  is  used  as  an  embankment  for  preventing  the  escape  of  the 
waters  of  the  River  Lee  and  preserving  the  river  in  a  navigable  condition, 
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SO  that  the  Conservancy  Board  may  earn  the  tolls  which  the  statutes        ^^Q** 

authorise   them  to  charge.      If  the    navigation  were  managed  by  an  Hackney 

incorporated  company  of  shareholders  to  whom  dividends  were  payable,  ^?"^qJ^^^^ 

the  case  would  be  undistinguishable  from  that  of  a  railway  company.  ^^  b^jj^^. 

The  money    necessary  to  enable  the  board  to  perform  its  statutory 

duties  has  been  raised  by  borrowing  money  on  mortgage,  and  the  tolls 

are  applicable  to  pay  the  interest  on  the  mortgages.     The  mortgagees 

have  in  substance  contributed  the  capital  by  which  the  undertaking  is 

carried  on,  and  although  there  is  no  body  of  shareholders,  and  the 

Conservancy  Board  acts  without  reward,  yet,  as  was  pointed  out  by 

Blackburn  J.  in  advising  the  House  of  Lords  in  Afers/y  Docks  v.  GMs 

(1866)  II  H.  L.  Cas.  686,  at  p.  707  ;  L.  R.  i  H.  L.  93  ;  35  L.  J.  Ex.  225, 

such  a  corporation  is  in  its  very  nature  a  substitution  on  a  large  scale 

for  individual  enterprise.     It  was  there  laid  down  that  "  in  the  absence 

of  anything  in  the  statutes  (which  create  such  corporations)  showing 

a  contrary  intention  in  the  Legislature,  the  true  rule  of  construction  is 

that   the   Legislature  intended  that  the  liability  of  corporations  thus 

substituted  for  individuals  should,  to  the  extent  of  their  corporate  funds, 

be  co-extensive  with  that  imposed  by  the  general  law  on  the  owners  of 

similar  works."     In  the  present  case,  so  far  from  the  statutes  showing 

any  contrary  intent,  the  course  of  legislation  points  in  favour  of  the 

application  of  the  rule.     An  early  Act  dealing  with  the  Lee  navigation 

is  7  Geo.  III.  c.  51,  section  84  of  which  provides  that  all  sums  of  money 

to  be  raised  or  paid  by  virtue  of  the  Act  should  be  applied  in  the  first 

place  in  discharging  the  expenses  incurred  in  and  in  relation  to  the 

obtaining  of  the  Act,  and  afterwards  in  paying  certain  annual  payments 

thereinbefore  directed  to  be  made  and  in  performing  the  contracts 

entered  into  by  the  trustees  in  pursuance  thereof,  and  for  improving, 

completing,  and  maintaining  the  navigation  and  carrying  the  Act  and 

the  several  provisions,  powers,  and  authorities  therein  contained  into 

effectual  execution,  and  to  no  other  use  or  purpose  whatever.     In  jReg. 

v.  J^iver  Lee  Trustees^  19  J.  P.  310,  decided  in  1855,  it  was  held  by  the 

Court  of  Queen's  Bench  that  the  trustees  were  not,  by  reason  of  the 

negative  words  at  the  close  of  section  84,  exempted  from  payment  of 

poor  rates,  and  that  the  section  only  applied  to  moneys  remaining  in 

their  hands  after  paying    all   lawful  charges,    including   poor    rates. 

Subsequently,  by  the  Lee  Conservancy  Act,  1868,  s.  64,  it  was  expressly 

enacted  that  "  the  expenses  incident  to  all  the  powers  and  duties  under 

the  Lee  Navigation  Improvement  Acts  shall  be  considered  as  among 

the  purposes  for  which  income  received  by  the  trustees  under  those 

Acts  is  at  the  passing  of  this  Act  by  law  applicable."    The  Legislature 

thus  sanctioned    by   express   enactment   the   construction   placed   by 

the  Court  of  Queen's  Bench  on  section  84  of  the  Act  of  George  III., 
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*^^^    _  and  authorised  its  application  to  other  cases.     Both  thest   enactments 

Hadmey  still  remain  in  force ;  and  it  appears  to  me  that,  regard  being  had  to 

^Le^O<?^^  them,  the  Lee  Conservancy  Board  cannot  claim  exemption  from  the 

vancy  Board.      incidents   of  ownership   of  land    acquired   for   the  purposes  of  the 

undertaking,   and    that    the   paving    expenses    now   in   question  are 

authorsied  and  ought  to  be  paid  by  the  Board. 

The  appeal  in  my  opinion  ought  therefore  to  be  allowed. 
Mathew  L.J.  I  agree.  The  undertaking  managed  by  the  defendants 
is  in  its  nature  commercial  and  capable  of  beneficial  use.  Its  character 
in  this  respect  is  not  altered  by  reason  of  the  statutory  provisions 
which  were  intended  to  limit  the  receipts  from  the  properly  of  the 
defendants  to  the  amount  of  the  outgoings,  so  as  to  render  the  business 
carried  on  by  them  self-supporting.  It  was  not  disputed  that  the  whole 
undertaking  and  each  part  of  the  property  held  by  the  defendants  were 
rateable.  The  land  in  question  had  been  acquired  upon  terms  which 
showed  that  it  was  considered  capable  of  being  profitably  employed 
It  might  have  been  purchased  or  taken  on  lease.  In  either  case  I 
cannot  agree  that  the  land  in  the  possession  of  the  defendants  ceased 
U)  be  of  any  value.  But,  as  was  pointed  out,  the  question  is  not 
whether  the  embankment  was  rateable,  but  whether  the  defendants 
were  "  owners "  within  the  definition  in  the  Metropolis  Management 
Act,  1855,  s.  250.  There  seems  to  me  to  be  sufficient  evidence  to 
show  that  the  embankment  without  impairing  its  efficiency  as  a 
protection  to  adjoining  lands  might  be  made  the  site  of  a  buildmg  or 
might  in  other  ways  be  turned  to  profitable  account  in  connection  with 
the  defendants'  business.  The  defendants'  liability  for  paving  expenses 
seems  to  me  to  be  analogous  to  the  obligation  of  a  railway  company,  or 
of  a  waterworks  company  under  the  Waterworks  Clauses  Act.  I  am 
unable  to  agree  with  the  reasoning  of  my  brother  Wright,  and  am  of 
opinion  that  the  appeal  should  be  allowed. 

Apptal  alUnved. 

Solicitor  for  the  plaintiffs — W.  A.  Williams. 
Solicitors  for  the  defendants — Clapham,  Fitch,  &  Co. 
Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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BAKER  AND  WIFE  v.  WICKS  AND  OTHERS.  '^^"""^'^  '^* 

P^oop  Liai)7  —  OflloeFS  —  Ovepoeers  —  Assistant  overseeps  —  Poop  pate  — 
Recovepy  —  Distress  —  Illegal  dlstpess  by  assistant  ovepseep  - 
Responsibility  of  ovepseeps— Poop  Relief  Act,  1819  (69  Oeo.  III. 
o.  12X  a.  7. 

Overseers  of  the  poor  are  not  liable  for  illegal  cuts  of  an 
assistant  overseer^  duly  appointed  to  perform  all  the  duties  of  an 
overseer,  committed  in  the  execution  of  a  distress  warrant  for  non- 
payment of  rates  directed  to  the  overseers  and  constables. 

Further  consideration  by  Lord  Alverstone  C.J.  of  an  action  tried 
without  a  jury  at  Lewes  Assizes. 

The  action  was  brought  by  the  plaintiffs  against  E.  Wicks  and 
W.  Wright,  overseers  of  the  parish  of  Ringmer,  Sussex,  and  J.  Webster, 
an  auctioneer,  for  damages  for  illegal  and  excessive  distress.  The 
assistant  overseer  of  the  parish,  named  Washer,  who  had  been  appointed 
in  1892  to  perform  all  the  duties  of  an  overseer,  was  brought  in  by  the 
defendant  Webster  as  third  party  to  the  action. 

In  June,  1903,  the  plaintiff,  D.  Baker,  a  farmer  and  ratepayer  at 
Ringmer,  in  Sussex,  was  served  with  a  demand  for  a  poor  rate  amount- 
ing to  JQ^  19s.  7  Jd.  He  wished  to  protest  against  such  part  of  the  rate 
as  was  applicable  to  the  support  of  voluntary  or  non-provided  schools 
under  the  Education  Act,  1902,  and  told  the  assistant  overseer  that  he 
would  not  pay  the  rate,  and  was  prepared  to  be  summoned  for  the 
amount  of  it. 

On  July  7,  1903,  a  distress  warrant  was  issued  by  the  justices  against 
the  plaintiff,  and  certain  other  ratepayers  who  had  not  paid  their  rates, 
in  the  form  given  in  the  schedule  to  the  Distress  for  Rates  Act,  1849 
(12  &  13  Vict.  c.  14),  addressed  to  "  the  overseers  of  the  poor  of  the 
parish  of  Ringmer,  in  the  county  of  Sussex,  and  to  the  constables  of  the 
East  Sussex  Constabulary,  and  to  all  other  peace  officers  in  the  said 
county."  The  distress  warrant  was,  in  the  first  instance,  placed  in  the 
hands  of  a  police-constable  for  execution,  but  he,  acting  as  it  was 
supposed  upon  the  instructions  of  the  chief  constable,  declined  to 
execute  it,  and  handed  it  to  the  defendant,  E.  Wicks,  who  passed  it  on 
to  Washer,  the  assistant  overseer.  On  July  16  the  plaintiff  paid 
Washer  the  amount  of  the  rate  less  15s.,  which  he  estimated  to  be  the 
portion  of  the  rate  applicable  to  educational  purposes.  Other  ratepayers, 
whose  names  were  included  in  the  distress  warrant,  also  refused  to  pay 
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the  portion  of  the  rate  applicable  to  educational  purposes ;  and  Washer, 
Baker  and  Wife  the  assistant  overseer,  procured  the  defendant  Webster,  an  auctioneer 
g.  Wicks  and     g^^  Belper,  in  Derbyshire,  as  being  a  stranger  in  the  neighbourhood,  to 
execute  the  warrant  and  effect  the  distress. 

On  September  3,  1903,  Washer  and  the  defendant  Webster,  purport 
ing  to  act  under  the  warrant  of  distress,  seized  and  removed  from  the 
plaintiff's  house  at  Ringmer  goods  and  furniture  estimated  to  be  of  the 
value  of  upwards  of  ^100  to  satisfy  the  claim  of  15s.,  portion  of  the 
unpaid  rate.  They  were  at  the  time  informed  that  the  bulk  of  the 
furniture  and  goods  was  the  property  of  Mrs.  Baker,  wife  of  plaintiff, 

D.  Baker,  and  that  only  some  j£^  worth  belonged  to  D.  Baker.  The 
defendant  overseers,  E.  Wicks  and  W.  Wright,  were  not  present  when 
the  goods  were  seized,  the  latter  being  abroad,  and  did  not  authorise 
the  seizure  of  Mrs.  Baker's  goods.  The  goods  were  taken  to  an  inn  at 
Lewes,  and  kept  there  for  about  three  weeks,  when    the  defendant 

E.  Wricks  caused  them  to  be  restored  to  the  plaintiff's. 

By  their  statement  of  claim  the  plaintiffs,  D.  Baker  and  his  wife, 
alleged  that  on  September  3,  1903,  the  defendants  entered  the  dwelling- 
house  of  the  plaintiffs  and  unlawfully,  wrongfully,  and  forcibly  took 
possession  of  certain  furniture  and  effiects  of  the  plaintiffs,  and  removed 
them  from  the  plaintiffs*  dwelling-house  to  the  premises  of  an  inn  at 
Lewes,  and  detained  the  whole  of  the  furniture  and  effects  from  the 
plaintiffs  for  some  nineteen  days,  when  they  restored  a  part  only  of  the 
same.  Alternatively,  that  the  plaintiff*,  D  Baker,  had  suffered  damage  by 
reason  of  the  defendants  having  wrongfully  distrained  for  1 5s.  (balance 
of  the  rate  due)  goods  of  the  plaintiff"  of  much  greater  value  than  the 
amount  of  such  balance,  although  part  of  the  goods  was  then  sufficient 
to  have  satisfied  the  balance  of  15s.,  and  the  defendants  thereby  made 
an  excessive  and  unreasonable  distress. 

The  defence  of  the  defendants,  E.  Wicks  and  W.  Wright,  the 
overseers,  was  that  if  the  acts  complained  of  were  done  and  committed 
by  them,  which  they  denied,  the  same  were  done  and  committed  in  a 
peaceable  manner  upon  the  furniture  and  effects  of  the  plaintiff 
D.  Baker  only,  and  under  the  authority  of  the  justices*  distress  warrant; 
that  the  warrant  was  issued  against  D.  Baker  on  July  7,  1903,  for  non- 
payment of  rates  due  by  him  amounting  to  j^j  19s.  yjd. ;  that  the 
plaintiff  afterwards  paid  j£j  4s.  7^d.,  but  refused  to  pay  the  balance  of 
iSs.,  and  at  the  date  of  the  alleged  distress  15s.  and  costs  were  still  doe 
and  owing  by  the  plaintiff  under  the  warrant.  Further,  that  if  any 
wrongful  acts  were  committed,  the  same  were  not  done  or  committed 
by  their  agents  or  servants,  but  by  Washer,  the  assistant  overseer, 
without  their  knowlege  or  authority,  and  that  they  were  in  no  way 
responsible. 


Digitized  by 


Google 


K.B.  king's    bench    DIVISION.  I  1 57 


The  defence  of  the  defendant  Webster,  the  auctioneer,  was  that  if 


19041. 


any  of  the  acts  complained  of  were  done  by  him,  the  same  were  done  Baker  and  Wife 
in   the  lawful,  peaceable,  and  proper  execution  of  the  warrant  against  J[^^*"  ^ 
the  goods  and  chattels  of  the  plaintiff  D.  Baker  only. 

Boxall^  K,  C,  and  E,  E,  Humphreys  for  the  plaintiffs.   The  defendant 

overseers  are  liable  for  the  acts  of  the  assistant  overseer  and  of  the 

auctioneer.     It  is  no  defence  that  they  did  not  authorise  the  assistant 

overseer  to  commit    the  illegal  acts  complained  of,  for   the   distress 

warrant  was  addressed  to  them,  and  the  duty  of  executing  it  imposed 

upon  them.     A  distress  for  rates  is  in   the  nature  of  an  execution : 

J/iitchins  V.    Chambers  (1758)   i   Burr.  579,  per    Lord    Mansfield,  at 

p.  588,  and  differs  from  a  distress  for  rent     The  distress  warrant  was 

addressed  to  the  defendant  overseers  in  the  form  of  the  schedule  to  the 

Distress  for  Rates  Act,   1849,  ^"^  therefore  they  were  in  the  same 

position  as  a  sheriff  who  is  required  to  levy  under  a  writ  oi  fieri  facias, 

and  just  as  the  sheriff  is  responsible  for  the  acts  of  a  subordinate  to 

^vhom  he  delegates  his  powers,  so  the  overseers  are  responsible  for  an 

illegal  act  on  the  part  of  their  subordinate,  the  assistant  overseer,  in  the 

execution  of  a  distress  warrant :    Gregory  v.  CoUerell  (1855)  5  E.  &  B. 

571  ;    25  L.  J.  Q.  B.  33.     The  overseers  have  no  power  to  delegate 

their  authority  to  an  assistant  overseer  to  execute  a  distress  warrant  so 

as  to  relieve  themselves  of  the  responsibility  for  its  proper  execution. 

In    the   present    case  the   warrant   was   addressed   to  the  defendant 

overseers  themselves,   and   not   to    the    assistant    overseer,   although 

he  had  been  empowered  by  the  vestry,  under  the  provisions  of  the 

Poor  Relief  Act,   1819  (59  Geo.  III.  c.  12),  s.  7,  and  the  Poor  Law 

Amendment  Act,  1841  (7  &  8  Vict.  c.  101),  s.  6r,  to  perform  all  the 

duties  of  an  overseer.     In  the  present    case,  therefore,  the  assistant 

overseer   must   be   taken   to   have    been    acting    as    the    servant   or 

bailiff  of  the  overseers  themselves.     If  the  present  defendant  overseers 

be  held  to  be  not  liable  because  their  assistant  was  appointed  under 

statute,  that  circumstance  will  not  relieve  them  of  liability  in  regard  to 

the  auctioneer,  the  defendant  Webster,  who  was  not  appointed  under 

any  statute,  and  who  actually  levied  the  distress.  At  least  the  defendant, 

E.    Wicks,   who  ratified  what  was   done    by    Washer,    the    assistant 

overseer,  is  liable,  but  it  is  submitted  that  the  plaintiffs  are  entitled  to 

recover  against  all  three  defendants. 

Avary,  K,  C,  and  Lawless  for  the  defendant  overseers.  An  assistant 
overseer  is  not  the  servant  of  the  overseers,  and  they  are  not  liable  for 
his  acts.  Except  so  far  as  recent  legislation  has  transferred  the  power 
of  making  the  appointment  to  other  bodies,  he  is  appointed  by  the 
justices  on   the  nomination  of  the  vestry.      In  the  present  instance 
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_^SL  Washer  was  appointed  as  long  ago  as  1892,  and  has  ever  since  been 
Bakar  and  Wife  continued  in  his  employment,  by  the  terms  of  which  he  is  to  perfonn 
Othera^'^*  ^^  *^^  ^^^  duties  of  an  overseer.  An  under-sheriff  or  sheriffs  officer  is 
directly  appointed  by  the  sheriff,  and  has  no  statutory  position  apan 
from  the  sheriff,  but  an  assistant  overseer  is  not  appointed  by  the 
overseers.  He  has  a  position,  apart  from  them,  recognised  by  section 
7  of  the  Poor  Relief  Act,  1 8 1 9.  He  is  not  the  servant  of  the  overseers 
of  the  parish,  but  of  the  vestry  or  other  body  from  whom  he  receives 
his  authority  :  per  Lord  Denman  C.J.  in  Ji^gg.  v.  IVaf^s  (1837)  7  A.  & 
E.  461,  at  p.  469 ,  7  L.  J.  M.  C.  72  :  Potn/s  v.  Atiwood  (1848)  6  C.  B 
38 ;  18  L.  J,  C.  P.  19.  If  the  circumstance  of  the  warrant  being 
addressed  to  the  defendant  overseers  in  this  instance  is  to  render  them 
liable,  then  upon  the  same  principle  the  constables  of  the  East  Sussex 
Constabulary  would  be  equally  liable  since  the  warrant  is  addressed  to 
them  as  well  as  the*  overseers.  The  defendant,  E.  Wicks,  did  not 
render  himself  liable  by  handing  the  warrant  to  Washer,  the  assistant 
overseer,  nor  did  he  make  Washer  his  agent  and  thus  incur  liability  for 
the  illegal  acts  of  the  latter.  The  defendant,  W.  Wright,  the  other 
overseer,  was  abroad  the  whole  time  and,  except  for  his  position  of 
overseer,  cannot  be  held  liable.  But  neither  he  nor  his  co  defendant, 
E.  Wicks,  are  liable  from  the  fact  of  their  being  overseers.  A  judgment 
creditor  who  hands  a  writ  oi  fieri  facias  to  a  sheriff  for  execution  is  not 
liable  if  the  sheriff  seizes  the  goods  of  the  wrong  person :  Smith  ?. 
Keal  (1882)  9  Q  B.  D.  340 ;  Morris  v.  Salbtrg  (1889)  22  Q.  B.  D. 
614;  58  L.  J.  Q.  B.  275.  There  is  no  evidence  of  ratification  by  E. 
Wicks  of  what  was  done  by  Washer,  and  if  there  were  it  would  not 
avail,  for  the  subsequent  ratification  of  a  wrongful  act,  done  without 
authority,  is  a  nullity:  Woollen  v.  Wrighl  (1862)  i  H.  &  C.  554: 
31  L.  J.  Ex.  513. 

Lailey  for  the  defendant  Webster. 
Boxaily  K.C.J  replied. 

Lord  Alverstone  C.J.  It  is  to  be  regretted  that  the  plaintiff, 
D.  Baker,  was  not  better  advised  than  to  have  adopted  the  course  be 
has  done  in  these  proceedings,  for  the  means  he  has  thought  proper  to 
adopt  in  raising  his  objection  to  pay  this  rate  for  educational  purposes 
are  in  no  sense  happy.  He  might  have  put  forward  his  objection  with 
equal  or  greater  dignity  by  paying  under  protest  the  amount  he  objected 
to  pay.  It  is  also  a  matter  of  regret  that  the  police  declined  to  execute 
the  warrant ;  had  they  not  done  so  the  difficulty  would  have  been 
avoided.  The  present  action  for  damages  for  excessive  and 
unreasonable  distress  is  brought  against  the  two  overseers  of  Ringmer 
and  the  auctioneer  who  levied,  and  the  latter,  in  his  turn,  brought  in 
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Washer,  the  assistant  overseer,  as  a  third  party.     Washer  had  in  1892         ^^^^ 

been  appointed  by  the  justices,  on  the  nomination  of  the  vestry,  to  Baker  and  Wife 

perform  all  the  duties  of  an  overseer  of  the  poor,  and  was  at  the  time  ili^^^ 

in   question  acting  under  such  appointment.      The  distress    wan-ant 

addressed  to  the  overseers,  the  defendants  E.  Wicks  and  W.  Wright, 

upon  the  execution  of  which  the  present  action  arises,  was,  at  the  date 

of  the  execution  effective  for  the  sum  of  1 5s.  and  no  more,  since  the 

plaintiff  had   paid   the   balance   of  JT,"]   4s.    yjd.      As    regards    the 

defendant,  W.  Wright,  it  is  shown  that  he  was  abroad  the  whole  time, 

and  had  nothing  to  do  with  the  matter  ;  but  if  it  be  that  overseers  are 

in  the  position  of  sheriffs  the  plaintiffs  would  certainly  be  entitled  to 

judgment  against  the  defendant,  E.  Wicks,  for  he  placed  the  matter  in 

the   hands  of  Washer,  the   assistant  overseer.      Had   the   defendant 

Webster,  the  auctioneer,  merely  taken  an  inventory  of  the  goods  by  the 

direction  of  the  assistant  overseer,  he  would  not  have  been  liable  for 

illegal  distress ;    but  the  evidence  is  that  he  did  more.     He  was  a 

principal  in  levying  the  distress,  and  his  conduct  was  improper  because 

the  distress  was  wrongful  and  excessive.     The  plaintiffs'  contention  is 

that  E.  Wicks  is  responsible  for  these  unlawful  acts ;  and  upon  this  the 

question  arises  whether  overseers  are  responsible  for  the  conduct  of  an 

assistant  overseer  appointed  by  the  justices  on  the  nomination  of  the 

vestry,  and  whether  in  cases  of  this  kind  the  same  principle  ought  to 

he  applied  which  is  applicable  in  the  case  of  sheriffs  who  are  responsible 

for  everything  done  by  their  officers  in  levying  an  execution.     That 

principle  has  apparently  been  laid  down  in   Gregory  v.  Co/^ere//  (iS^s) 

5  E.  &  B.  571 ;  25  L.  J.  Q.  B.  33,  and  if  that  case  governs  the  present 

the  plaintiffs  are  entitled  to  judgment  against  the  defendant  overseers. 

But,  although  a  sheriff  is  no  doubt   responsible  for  the  acts  of  his 

officers,  I  am  of  opinion  that  overseers  of  the  poor  are  not  in  the 

position  of  the  sheriff,  and  that  therefore  the  principles  which  apply  to 

sheriffs  and  their  subordinates  do  not  apply  in  cases  of  overseers  and 

assistant  overseers,  where  the  latter  are  by  statute  appointed  to  perform 

the  whole  duty  of  overseers.     An  assistant  overseer  is  the  servant  of 

the  vesiry,  or   body  taking  the  place  of  the   vestry,  and  not  of  the 

overseers ;  and  the  overseers  are  not  liable   for  any  act  done  by  the 

assistant  overseer  to  which  they  are  in  no  way  party,  and  which  they 

have  not  authorised.     It  is  by  virtue  of  his  own  authority  that  the 

assistant  overseer  carries  out  his  duties,  where,  as  here,   there  is  a 

statutory  recognition  of  his  office.     I  am,  therefore,  of  opinion  that  the 

law  as  to  the  sheriff's  responsibility  for  the  acts  of  his  officers  does  not 

apply  in  the  present  case.     /Seg.  v.    IVat^s  (1837)   7  A.  &  E  461  ;  7 

L.  J.  M.  C.  72,  and  Poinfs  v.  Attwood  (1848)  6  C.   B.  38;  18  L.  J. 

C.  P.  1 9,  are  authorities  that  the  principle  applicable  in  the  case  of  a 
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^^^^  sheriff  has  no  application  in  the  case  of  overseers  of  the  poor.  In 
Baker  and  Wife  these  cases  it  was  clearly  laid  down  that  the  assistant  overseer  was  Dot 
».  Wicks  and  the  servant  of  the  overseers  but  of  the  vestry.  Again,  the  Poor  Relief 
Act,  1819,  and  the  Poor  Law  Amendment  Act,  1844,  recognise  that 
assistant  overseers  can  perform  all  the  duties  of  overseers ;  therefore, 
apart  from  binding  authority,  it  is  seen  that  the  Legislature  itself 
recognises  the  assistant  overseer  as  a  statutory  officer,  and  has 
empowered  him  to  perform  all  the  acts  that  overseers  themselves  can 
perform.  Therefore  I  come  to  the  conclusion  that  nothing  was  done 
in  the  present  case  by  the  defendant  overseers,  E.  Wicks  and  W. 
Wright,  rendering  them  responsible  for  the  levying  and  taking  the 
goods  of  Mrs.  Baker,  and  my  judgment  must  be  for  them,  with  costs. 
With  regard  to  the  defendant  Webster,  I  find  that  he  did  levy  the 
distress,  an^  that  he  took  part  in  an  illegal  act.  Further,  I  find  that 
his  third  party  notice  against  Washer,  the  assistant  overseer,  fails,  for 
he  had  no  remedy  over  as  against  him.  There  will,  therefore,  be 
judgment  for  the  plaintiffs  against  Webster  for  j£s^  and  costs ;  and 
judgment  for  the  defendants,  E.  Wicks  and  W.  Wright,  with  costs. 

Judgment  accordingly. 

Solicitor  for  the  plaintiffs — S.  Lithgow,  for  D.  A.  Davies,  Hove. 

Solicitors  for  the  defendants^  Wicks  and  Wright — Beal  and  Payne, 
for  E.  Bedford,  Newhaven. 

Solicitors  for  the  defendant  Webster — Needham,  Tyer,  and  Barrow, 
for  E.  G.  and  F.  J.  Jackson,  Belper. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3uMcature. 

COURT    OP    APPEAL.  i9<Mk 

GARBUTT  V.  DURHAM  JOINT  COMMITTEE.  Jmu  2%, 

Poliite— Penalon  — Reokonln^r  of  servlite  fop  peiuilon  —  Dlsoontlnuous 
•epvloe— Ceptlfloate  of  approved  sepvloe— Conoluslveness  of 
oeptlfloate-*'Sufflolent  evldenoe "  -  PoUoe  Act,  1890  (58  6e  54  VIot. 
o.  46),  ss.  1,  4,  5,  10,  21,  86. 

The  twenty-five  years  appraised  service,  which  will,  under  the 
Police  Act,  1890,  entitle  a  police  constable  to  a  pension  for  life  on 
retirement  from  a  police  force,  must  be  continuous  service,  except  in 
the  cases  where  the  Act  expressly  provides  for  the  reckoning  together 
of  separate  periods  of  service. 

So  held  by  a  majority  of  the  Court  (Collins  M.R.  and  Stirling 
LJ.,  Malhew  L.J.  dissenting),  upholding  the  decision  of  the  Divi- 
sional Court  reported,  1904,  i  K.  B.  522  ;  2  L.  G.  R.  251 ;  73  L.  J. 
K.  B.  289. 

Appeal  from  a  judgment  of  the  Divisional  Court  (Lord  Alver- 
stone  C.J.,  Lawrance  and  Kennedy  JJ.),  on  a  case  stated  by  the 
quarter  sessions  for  the  county  of  Durham  on  an  application  by  the 
appellant  Garbutt  under  section  1 1  of  the  Police  Act,  1890,  by  way  of 
appeal  against  the  refusal  of  the  respondent  committee  to  order  pay- 
ment of  a  pension  to  him  under  that  Act 

The  case  stated  by  quarter  sessions  was  as  follows . — 

At  the  hearing  of  the  application  the  appellant  relied  upon  a  cer- 
tificate of  approved  service  for  upwards  of  25  years,  which  was  pro- 
duced to  us,  and  which  (save  for  the  objection  hereinafter  mentioned) 
was  admitted  to  be  a  certificate  duly  given  under  the  said  Act,  and  to 
refer  to  the  appellant. 

The  respondents  contended  that  the  certificate,  though  "  sufficient 
evidence,"  was  not  conclusive,  and  tendered  evidence  to  the  effect  that 
the  service  of  the  appellant  during  the  said  period  had  not  in  fact  been 
diligent  and  faithful  service,  and  contended  that  the  certificate  related 
to  the  period  of  service,  and  was  not  conclusive  evidence,  and  that  the 
acting  chief  constable  could  not  certify  as  to  character,  which  appeared 
from  the  police  records,  and  that  the  joint  committee  were  entitled 
to  exercise  their  discretion  as  to  granting  or  withholding  a  pension 
on  the  ground  of  misconduct.  The  appellant  contended  that  it  was 
not  open  to  the  respondents  to  contradict  the  certificate,  and  that  such 
evidence  was  therefore  inadmissible.  On  this  point  we  agreed  with 
the  contention  of  the  appellant,  and  refused  to  receive  evidence  as  to 
the  character  of  the  appellant 


I  I  I  1 

Digitized  by 


Google 


1 162 


KNIGHTS    LOCAL    GOVERNMENT    REPORTS. 


Oarbntt  v. 
Darham  Joint 
Oommittee. . 


The  respondents  further  contended  that  upon  the  true  constniction 
of  the  Act  it  was  necessary  that  the  whole  period  of  service  of  25 
years  should  be  continuous  in  order  to  entitle  the  appellant  to  a 
pension  in  respect  thereof.  The  appellant  contended  that  the'  period 
need  not  be  continuous,  and  further  contended  that  even  if  so  the 
certificate  of  approved  service,  once  given,  precluded  the  respondents 
from  raising  this  point. 

We  considered  that  the  Act  required  that  the  whole  period  should 
be  continuous,  and  inasmuch  as  the  certificate  showed  on  its  face  that 
there  had  been  two  breaks  in  the  period  of  service,  we  considered  that 
it  was  open  to  the  respondents  to  raise  this  point.  We  accordingly 
dismissed  the  application  of  the  appellant. 

The  questions  for  the  opinion  of  the  Court  ire  (i)  whether  we  were 
right  in  dismissing  the  application  on  the  ground  stated,  and  (2) 
whether  we  were  right  in  rejecting  the  evidence  tendered  on  behalf  erf 
the  respondents. 

If  the  Court  shall  be  of  opinion  in  the  affirmative  on  the  first  ques- 
tion, then  the  said  order  of  quarter  sessions  is  to  be  affirmed ;  if  the 
Court  is  of  opinion  in  the  negative  on  the  first  question,  and  in  the 
affirmative  on  the  second  question,  the  order  of  quarter  sessions  is  to 
be  quashed,  and  an  order  made  that  the  appellant  is  entitled  to  the 
pension  he  claims.  If  the  Court  is  of  opinion  in  the  negative  on  both 
questions,  the  case  is  to  be  remitted  to  quarter  sessions  to  be 
reheard. 

The  certificate  signed  by  the  acting  chief  constable,  which  was 
headed,  "  Return  of  service  of  Police  Constable  Thos.  P.  Garbutt, 
No.  366.  recommended  for  an  ordinary  pension,''  showed  that  the 
appellant  had  served  in  all  for  a  period  of  25  years  ami  99  days,  made 
up  of  three  distinct  periods  of  4  years  236  days,  7  years  167  days,  and 
13  years  61  days,  there  being  intervals  between  the  first  and  second 
l)eriod  and  between  the  second  and  third  period  during  which  the 
appellajit  was  not  in  the  police  force.  The  certificate  concluded  with 
the  words,  "  I  certify  that  the  term  of  approved  service  entered  above 
has  been  diligent  and  faithful  service  within  the  meaning  of  section  4 
of  the  Act." 

The  Divisional  Court  dismissed  the  appeal,  holding  that  the  25 
years'  approved  service  necessary  under  the  Police  Act,  1890,  to  entitle 
a  police  constable  to  a  pension  on  retirement  must  be  continuous 
.service,  except  in  the  cases  where  the  Act  expressly  pro\ddes  for  the 
reckoning  together  of  separate  periods  of  service.  The  case  in  the 
Divisional  Court  is  reported,  1904,  i  K.  B.  522;  2  L.  G.  R.  251; 
73  L.  J.  K.  B.  289. 

The  appellant  appealed. 
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The  following  provisions  of   the    Police   Act,  1890  (53  &  54  Vict 


1904. 


c.  45)  are  material : —  Garbntt  v. 

Dnrham  Joint 

Section  ir  Subject  to  the  provisions  of  this  Act,  ever>'  constable  in  a  police  force —  Oommittee. 

(a)  if  he  has  completed  not  less  than  twenty-five  years*  approved  service,  and 
where  a  limit  of  age  is  prescribed  by  the  pension  scale  in  force  under  this  Act,  is  of 
an  age  not  less  than  the  age  so  prescribed,  shall,  on  the  expiration  of  such  time  not 
exceeding  four  months  after  he  has  given  written  notice  to  the  police  authority  of  his 
desire  to  reiire  as  the  police  authority  may  fix,  be  entitled  without  a  medical  ceitificate 
to  reiire  and  receive  a  pension  for  life. 

J^ction  4(1).  The  service  of  a  constable  for  the  purposes  of  this  Act  shall  be 
subject  to  such  deductions  in  respect  of  sickness,  misconduct,  or  neglect  of  duty  as 
may  be  made  therefrom  in  pursuance  of  the  regulations  of  the  force  to  which  the 
constable  belongs  ;  and  the  expression  **  approved  service  "  shall  for  the  purposes  of 
this  Act  mean  such  service  as  may  after  such  deductions  as  aforesaid  (if  any)  be 
certified  under  the  order  of  the  police  authority  to  have  been  diligent  and  faithful 
service,  but  shall  not,  unless  the  r^ulations  of  the  police  force  otherwise  prescribe, 
include  service  before  twenty-one  years  of  age. 

(2)  A  certificate  signed  by  the  chief  officer  of  a  police  force  as  to  the  period  of  a 
constable's  approved  service  in  that  forc^  shall  be  sufficient  evidence  thereof. 
*  «  ♦  *  ^  « 

(4)  Where  a  constable  has  served  in  more  than  one  police  force  in  any  part  of  the 
United  Kingdom,  approved  service  in  any  such  police  force  in  which  he  has  completed 
not  less  than  three  years'  approved  service,  and  from  which  he  has  with  the  written 
sanction  of  the  chief  officer  of  that  force  removed  to  another  force,  shall  be  reckoned 
as  approved  service  in  the  force  in  which  the  constable  is  serving  at  the  time  of  his 
retirement. 

(5)  Where  a  constable  with  the  knowledge  of  the  police  authority  or  of  the  chief 
officer  of  his  police  force  belongs  to  the  Army  Reserve,  and  is  called  out  for  training 
or  for  permanent  service,  he  shall  be  entitled,  on  returning  to  the  police  force  after 
the  end  of  such  training  or  service,  to  reckon  any  approved  service  which  he  was 
entitled  to  reckon  at  the  commencement  thereof. 

Section  5.  (3)  Where  a  pension  is  granted  to  a  constable  on  the  ground  of 
incapacity  for  the  performance  of  his  duty,  the  police  authority  shall,  yearly  or  other- 
wise, until  the  power  under  this  Act  of  requiring  the  constable  to  serve  again  ceases, 
satisfy  themselves  that  the  incapacity  continues  .  .  . 

(4)  In  the  event  of  the  incapacity  ceasing  before  the  time  at  which  the  constable 
would,  if  he  had  continued  to  serve,  have  been  entitled  without  a  medical  certificate 
to  retire  and  receive  a  pension  for  life,  the  police  authority  may  cancel  his  pension 
and  require  him  to  serve  again  in  the  police  force  .  .  . 

(5)  Where  a  constable  so  serves  again,  the  provisions  of  this  Act  as  to  retirement 
and  pensions,  allowances,  and  gratuities  shall  apply  as  if  he  had  not  previously 
retired,  save  that,  except  in  the  case  of  pensions  for  n  on -accidental  injuries  received 
in  the  execution  of  duty,  he  shall  not  reckon  as  approved  service  the  time  which 
elapsed  between  his  former  retirement  and  the  commencement  of  his  service  again. 

Section  11.  In  any  of  the  following  cases 

****** 

{6)  Where  a  constable  is  dismissed  without  a  pension  to  which  he  would  be  other- 
wise entitled  .  .  .  and  the  police  authoriy  do  not  admit  the  claim  ...  the 
consuble  .  .  .  may  apply  to  the  police  authority  for  a  reconsideration  of  the  claim  to 
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the  pension  or  allowance,  and  if  aggrieved  by  the  decision  upon  such  reconsideradca 
may  apply  to  the  next  practicable  court  of  quarter  sessions  for  the  county  within 
which  the  constable  last  served  .  .   . 

Pickersgill  and  /.  A.  Johnston  (Simey  with  them)  for  the  appellant 
The  Divisional  Court  was  wrong  in  holding  that  the  service  necessan- 
to  give  a  police  constable  a  right  to  a  pension  on  retirement  must  be 
continuous.  Section  i  of  the  Police  Act,  1890,  which  gives  the  right 
to  a  pension,  merely  requires  "  not  less  than  twenty-five  years'  approved 
service."  And  section  4  (i)  defines  "approved  service"  as  such  ser- 
vice as  may  after  certain  deductions  be  certified  by  order  of  the  police 
authority.  Neither  section  i  nor  section  4  (i)  requires  in  terms  that 
the  service  should  be  continuous ;  and  in  their  natural  significance  the 
words  "  twenty-five  years'  approved  service "  include  discontinuous 
ser\'ice  as  well  as  continuous  service.  If  the  Legislature  had  meant 
that  the  service  must  be  continuous,  the  Act  would  have  so  {provided 
expressly.  The  argument  of  the  respondents  which  prevailed  in  the 
Court  below  is  that  there  are  provisions  in  the  Act,  particularly  sec- 
tions 4  (5)  and  5  (5)  which  are  superfluous  unless  the  service  required 
to  entitle  a  constable  to  a  pension  must  in  general  be  continuous ;  and 
that  therefore  the  Court  should  read  into  section  i  words  that  are  not 
there  imposing  a  condition  that  the  service  must  be  continuous.  This 
method  of  construction  is,  however,  illegitimate :  King  v.  Burr  ell  (1840) 
12  A.  &  E.  460,  at  p.  468 ;  9  L.  J.  Q.  B.  337  ;  Williams  v.  Robtrts 
(1835)  I  C.  M.  &  R.  676,  at  p.  680 ;  4  L.  J.  Ex.  78 ;  Hough  v.  Windui 
(1884)  12  Q.  B.  D.  224,  at  p.  229 ;  53  L.  J.  Q.  B.  165  ;  Grey  v.  Pearson 
(1857)  6  H.  L.  C.  61,  at  p.  106  ;  26  L.  J.  Ch.  473,  where  Lord  Wens- 
leydale  laid  down  what  has  been  referred  to  as  the  golden  rule  on  the 
interpretation  of  statutes  in  cases  of  this  kind.  Sections  4  (5)  and 
5  (5)  may  have  been  enacted  ex  abundante  cautela;  and  are,  moreover, 
not  altogether  superfluous  even  if  discontinuous  service  does  confer  a 
right  to  a  pension.  Section  4  (5),  it  is  submitted,  gives  a  a)nstable 
called  out  as  a  member  of  the  Army  reserve  a  right  to  return  to  the 
police  service  when  his  militar\-  duty  is  over.  Again,  section  5  (5) 
deals  with  the  special  case  of  a  constable  incapacitated  from  duty  and 
granted  a  pension,  and  then  recovering  and  returning  to  duty.  It  was 
not  unreasonable  to  provide  specially  for  this  case.  Walker  v.  Simpson, 
1903,  A.  C.  208  j  72  I..  J.  P.  C.  58,  is  in  favour  of  the  view  that  the 
service  need  not  be  continuous.  Under  the  earlier  Police  Acts,  con- 
tinuous service  was  not  necessary  to  render  a  constable  eligible  for  a 
pensdon:  County  Police  Act,  1840  (3  &  4  Vict.  c.  88),  s.  11  ;  Count\ 
and  Borough  Police  Act,  1859  (22  &  23  Vict.  c.  32),  s.  9.  It  is  not  to 
be  supposed  that  the  Legislature  intended  to  depart  from  the  poller 
of  the  earlier  Acts  in  this  respect  in  the  absence  of  exjwess  provisions 
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requiring  the  service  to  be  continuous.     The  appellant  was  in  service        t9fMh 
as  a  constable  at  the  passing  of  the  Police  Act,  1890,  and  his  right  to  Garbuttr. 
reckon  previous  service  is  preser\'ed  by  sections  30  (8,  9)  and  36  (2).      Dinrham  Joint 

Secondly,  the  quarter  sessions  were  right  in  rejecting  evidence  of  °^"" 
misconduct.  On  this  matter  the  chief  constable's  certificate  is  con- 
clusive. The  words  in  section  4  (2)  that  the  certificate  is  to  be  suffi- 
cient evidence  mean  that  it  is  to  be  conclusive  evidence,  not  merely 
prima  facie  evidence.  Bigham  J.  so  construed  the  words  "  sufficient 
evidence"  in  section  193  (3)  of  the  Merchant  Shipping  Act,  1894,  in 
Board  of  Trade  v.  Sailing  Ship  Glen  park,  1903,  2  K.  B.  324 ;  72  L.  J. 
K.  B.  697.  In  the  Court  of  Appeal  (1904,  i  K.  B.  682 ;  73  L.  J.  K.  B. 
315)  the  judgment  of  Bigham  J.  was  affirmed  on  other  grounds,  no 
opinion  being  expressed  on  this  point.  Barraclough  v.  Greenhough 
(1867)  L.  R.  2  Q.  B.  612  j  36  L.  J.  Q.  B.  251,  and  Hewitt  v.  Taylor, 
1896,  I  Q.  B.  287 ;  65  L.  J.  M.  C.  68,  where  the  words  "  sufficient  evi- 
dence "  were  held  not  to  mean  conclusive  evidence  turned  uix>n  the 
special  provisions  of  the  Acts  considered  in  these  cases. 

Montague  Shearman,  K.C.,  and  Meynell  for  the  respondents.  The 
words  of  section  i  {a)  themselves  import  that  the  service  must  be 
continuous;  or  at  highest  they  are  ambiguous  and  are  as  consistent 
with  the  intention  that  the  sen'ioe  must  be  continuous  as  that  it  may 
be  either  continuous  or  discontinuous.  If  the  section  is  intrinsically 
ambiguous,  then  clearly  the  remainder  of  the  Act  may  be  looked  at  to 
see  which  construction  should  prevail :  Colquhoun  v.  Brooks  (1889) 
14  App.  Cas.  493,  at  p.  506 ;  59  L.  J.  Q.  B.  53.  The  later  sections  of 
the  Act  show  clearly  that  continuous  service  must  haA-e  been  meant. 
Sections  4  (5)  and  5  (5)  would  be  superfluous  if  the  service  was  not 
intended  to  be  continuous.  The  suggestion  that  section  4  (5)  gives 
a  constable  absent  on  military  ciuty  under  the  circumstances  referred 
to  a  right  to  return  to  the  police  force  is  untenable.  Section  21  also 
is  inconsistent  with  the  view  that  the  service  may  be  discontinuous. 

Secondly,  the  chief  constable's  certificate  is  not  conclusive.  Sec- 
tion 4  (i)  defines  "  approved  service"  as  service  certified  under  order 
of  the  police  authority  as  diligent  and  faithful  service.  Then  section  4 
(2)  provides  that  a  certificate  signed  by  the  chief  constable  as  to  the 
period  of  service  of  a  constable's  approved  service  shall  be  sufficient 
evidence  thereof.  The  certificate  contemplated  by  section  4  (2)  is  a 
certificate  merely  as  to  the  length  of  service,  and  that  is  all  that  has 
been  given  in  the  present  case.  No  certificate  such  as  is  cont^nplated 
by  section  4  (i)  has  been  given.  Further,  the  words  "  sufficient  evi- 
dence "  do  not  mean  conclusive  evidence.  The  only  authority  for 
that  interpretation  is  the  judgment  of  Bigham  J.  in  Board  of  Trade  v. 
Sailing  Ship  Glenpark,  1903,  2  K.  B.  324;  72  L.  J.  K.  B.  697.     And 
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in  that  case  the  Court  of  Appeal  (1904,  i  K.  B.  682  ;  73  L.  J.  K.  B. 
315)  difl  not  adopt  the  view  of  Bigham  J.  on  this  point.  In  favour  of 
the  other  contention  are  Barradough  v.  Greenhough  (1867) 
L.  R.  2  Q.  B.  612  :  36  L.  J.  Q.  B.  251  ;  Hewitt  v.  Taylor,  1896,  i  Q.  B. 
287  ;  65  L.  J.  M.  C.  68;  and  Reg.  v.  Fordham  (1873)  L.  R.  8  Q.  B. 
501;  42  L.  J.  M.  C.  153. 
Pickersgill  in  reply. 


Collins  M.R.  This  is  an  appeal  upon  a  special  case  stated  by 
quarter  sessions,  and  the  question  is  whether  or  not  a  certain  police 
officer  is  entitled  to  a  pension  which  he  claims.  Two  questions  are 
put  in  the  case.  The  first  is  whether  the  service  to  entitle  the  officer 
to  a  pension  must  be  continuous  service ;  the  second  is  w^hether  the 
certificate  given  by  the  chief  constable  was  conclusive  so  as  to  debar 
the  police  authority  who  wished  to  impugn  it  from  giving  evidence  to 
contradict  it. 

The  Divisional  Court  held  that  the  appellant  was  not  entitled  to  a 
pension,  upon  the  ground  that  the  Police  Act.  1890,  contemplates  con- 
tinuous service  as  a  condition  necessar)-  to  entitle  a  constable  to  a 
pension,  and  that  in  the  present  case  the  ser\dce  was  not  continuous. 
There  were  breaks  in  the  appellant's  service,  but  in  the  aggregate  his 
period  of  service  did  extend  to  the  25  years  specified  in  section  i  (a) 
of  the  Act  of  1 890.  [His  Lordship  read  section  i  {a)  of  the  Act  and 
continued : — '\  It  was  contended  before  the  Divisional  Court  and 
before  this  Court  that  that  section  in  itself  and  upon  its  face  means 
that  the  25  years'  approved  service  need  not  be  continuous  service, 
inasmuch  as  it  speaks  merely  of  "  twenty-five  years'  approved  service." 
It  is  said  that  25  years'  service  is  on  the  face  of  the  secticMi  enough  to 
entitle  a  man  to  a  pension,  and  that  it  is  not  a  right  mode  of  construc- 
tion to  spell  out  of  other  sections  of  the  Act  some  conclusion  which 
would  contradict  that  which  was  contended  to  be  the  proper  meaning 
of  the  section.  Now,  to  start  with,  I  cannot  assent  to  the  interpreta- 
tion of  the  words  iii  section  i  relied  on  by  the  appellant.  In  my 
opinion  the  section  is  at  the  utmost  equally  consistent  with  continuous 
or  non-continuous  service.  But  I  go  further,  and  I  think  it  is  prim 
facie  continuous  service  that  the  section  means.  It  is  not  necessaiy 
to  go  so  far  as  that,  because  I  think  it  cannot  be  properly  put  higher 
than  that  the  words  of  the  section  are  consistent  with  either  broken 
service  or  continuous  service.  The  words  are  capable  of  bearing  two 
reasonable  constructions.  Therefore  there  is  an  ambiguity,  and  that 
being  so  we  are  entitled  to  look  at  the  other  provisions  in  the  Act  to 
see  what  light  they  throw  upon  the  section  in  question.  Even  without 
any  authority,  it  is  clear  that  we  should  be  so  entitled,  because  the 
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provisions  of  an  Act  must  be  construed  together.  But  there  is  an  ^^Q^ 
authority  which  Mr.  Shearman  brought  to  our  notice  which  is  exactly  Garbutt  v, 
in  point,  namely,  the  opinion  of  Lord  Herschell  in  Colquhoun  v.  DorhamJoiat 
Brooks  (1889)  14  App.  Cas.  493>  at  p.  506 ;  59  L.  J.  Q.  B.  53,  who  ^'"^**^ 
there  says :  "  It  is  beyond  dispute,  too,  that  we  are  entitled  and 
indeed  bound  when  construing  the  terms  of  any  provision  found  in  a 
statute  to  consider  any  other  parts  of  the  Act  which  throw  light  upon 
the  intention  of  the  Legislature  and  which  may  serve  to  show  that  the 
particular  provision  ought  not  to  be  construed  as  it  would  be  if  con- 
sidered alone  and  apart  from  the  rest  of  the  Act"  That  shows  that 
"we  are  entitled  to  look  at  the  other  sections  of  the  Act  in  order  to  see 
-what  the  meaning  is  that  ought  to  be  placed  on  the  section  the  meaning 
of  which  is  doubtful.  Now,  turning  to  the  Act,  I  find  a  series  of  other 
sections  which  throw  light  upon  section  i.  It  is  not  necessary  for  me 
to  go  through  them,  and  to  repeat  the  arguments  derived 
from  them,  as  that  is  fully  done  in  the  judgment  of  Lord 
Alverstone  C.J.,  in  which  the  other  members  of  the  Divisional  Court 
concurred,  though  Kennedy  J.  seems  to  have  had  some  misgivings. 
Putting  the  matter  shortly,  there  are  some  four  or  five  sections,  all  of 
which  seem  to  me  to  start  from  the  standpoint  that  the  service  to  entitle 
a  constable  to  a  pension  must  be  unbroken  service — a  series  of  pro- 
visions dealing  with  special  cases  in  which  service  that  is  broken  may 
count  for  the  purposes  of  a  pension.  In  my  view  those  sections  cannot 
but  be  read  as  pointing  clearly  to  continuous  service.  I  cannot  explain 
or  account  for  them  from  any  other  standpoint.  Nor  does  the  argu- 
ment that  those  sections  were  inserted  in  the  Act  ex  majori  cauiela 
alter  my  opinion,  although  it  might  have  had  some  weight  with  me  if 
there  had  been  only  one  such  section.  I  find  on  looking  through  the 
Act  four  or  five  such  provisions^  and  all  of  them  starting  from  the  stand- 
point that  prima  facie  a  break  in  the  service  destroys  a  claim  to  a 
pension.  These  sections  are  clearly  framed  for  the  express  purpose 
of  mitigating  the  hardship  in  particular  circumstances.  If  the  primary 
enactment  had  contained  a  clear  statement  that  25  years'  broken 
service  should  be  as  effective  as  25  years'  continuous  service,  not  one 
of  these  provisions  would  have  been  needed.  The  only  way  I  can 
account  for  those  sections  being  in  the  Act  is  that,  upon  the  true  con- 
struction, the  primar}^  enactment  in  section  i  means  that  the  service  to 
entitle  a  constable  to  a  pension  must  be  continuous  service.  With 
the  purport  of  those  sections  the  Lord  Chief  Justice  dealt  fully,  and  it 
would  be  a  waste  of  time  if  I  were  to  repeat  what  he  said.  I  desire 
to  add  but  one  observation  on  the  argument  based  upon  former  legis- 
lation. It  seems  to  me  that  the  consideration  of  that  argument  does 
not  really  help  us  at  all.     The  Act  of  1890  was  a  new  departure,  and 
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for  the  first  time  gave  a  constable  a  right  to  a  pension  which  before 
was  in  the  nature  of  a  gratuity  in  the  discretion  of  the  police  authorit}. 
It  is  new  legislation,  and  I  do  not  find  any  terms  in  the  Act  itself  which 
would  tie  our  hands  by  reference  to  any  provisions  in  an  Act  previously 
passed.  The  Act  of  1890  was  a  new  departure,  and  it  must  be  con- 
strued by  itself. 

In  my  opinion  the  judgment  of  the  Divisional  Court  was  right,  and 
must  be  affirmed. 

With  regard  to  the  second  question — the  conclusiveness  of  the  cer- 
tificate— 1  do  not  desire,  as  it  is  unnecessar\'  to  decide  it  in  this  appeal, 
to  express  or  to  be  taken  to  have  expressed  during  the  ailment  any 
authoritative  opinion  upon  it.  But  while  saying  this,  I  may  add  I  am 
not  at  present  at  all  satisfied  that  "  sufficient  evidence  "  means  con- 
clusive evidence. 

Stirling  L.J.  I  am  of  the  same  opinion.  I  confess  that  I  share  to 
a  considerable  degree  the  doubts  and  regrets  expressed  by  Kennedy  J., 
but  I  have  come  to  the  conclusion  that  I  ought  not  to  differ  from 
the  decision  of  the  Divisional  Court.  I  think  that  the  language  of 
section  i  (a)  of  the  Police  Act  of  1890  is  consistent  with  either  of  the 
views  pressed  upon  us — that  is  to  say,  that  the  words  "  if  he  has  com- 
pleted not  less  than  twenty-five  years'  approved  ser\'ice "  may  mean 
either  continuous  service  or  service  that  may  be  broken.  In  that 
state  of  things  we  are  entitled,  and  indeed  bound,  to  look  at  the  rest 
of  the  Act  to  see  if  there  is  anything  in  the  following  sections  which 
throws  light  upon  the  meaning  of  section  1.  So  doing,  it  appears  to 
me  that  section  4  (5)  is  very  important,  and  I  find  it  impossible  to 
explain  it  except  upon  the  view  that  the  draughtsman  of  this  Act  had 
in  his  mind  the  necessity  for  the  ser\'ice  being  continuous.  I  think 
the  same  is  true,  though  to  a  less  degree,  of  section  5  (5)  and  section  21. 

For  these  reasons  in  my  opinion  the  appeal  fails. 

I  would  add  that  I  desire  to  express  no  opinion  upon  the  second 
question. 

Mathew  L.J.  I  regret  that  I  am  unable  to  agree  with  the  conclu- 
sion arrived  at  by  the  Divisional  Court  and  my  learned  brethren.  I 
am,  however,  somewhat  consoled,  if  I  may  use  that  expression,  by 
hearing  from  my  brother  Stirling  that  he  shares  the  doubts  entertained 
by  Kennedy  J.  in  the  Court  below.  It  seems  to  me  we  defeat  the 
obvious  intention  of  the  Legislature  if  we  say  that  the  25  years'  service 
required  by  section  i  (a)  of  the  Act  of  1890  must  be  continuous  senrice. 
If  that  section  stood  alone,  how  could  it  be  said  that  the  service  must 
b^  continuous  }  Could  it  be  said  that  a  man  who  was  absent  through 
illness  was  debarred  from  claiming  a  pension  by  reason  of  the  break.' 
If  the  service  must  be  continuous  it  means  that  the  man  must  serve  day 
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and  night  without  suffering  any  of  the  ordinar)  misfortunes  of 
humanity.  The  Act  of  1 890  was  intended  to  afford  additional  security  Garbutt  v, 
to  police  officers  in  the  matter  of  pensions.  Previously  to  the  passing  DuriiamJoint 
of  the  Act  a  police  officer  was  not  entitled  to  a  pension,  but  the  matter 
was  in  the  discretion  of  the  police  authority.  No  doubt  the  police 
authority  endeavoured  to  exercise  that  discretion  fairly,  but  it  was 
desirable  that  their  exercise  of  it  should  be  subject  to  appeal,  and  the 
Act  of  1890  conferred  a  right  of  appeal  to  quarter  sessions.  The 
object  of  the  Act  was  to  secure  pensions  to  police  officers  when  they 
had  served  the  specified  time.  Why  should  that  service  be  continuous  ? 
In  the  present  case  the  first  breach  occurred  in  1881,  when  the  appel- 
lant resigned  and  was  reinstated  a  few  months  afterwards.  He  then 
served  with  a  short  break  of  two  or  three  weeks  until  1902,  when  he 
lesigned,  as  he  was  entitled,  although  not  compelled  to  do.  Why 
^ould  he  be  punished  for  that?  Why  is  he  not  entitled 
to  a  pension?  I  can  see  no  reason  why  it  should  be 
imputed  to  the  Legislature  that  they  intended  to  deprive  him  of  his 
deferred  pay — ^for  the  pension  is  deferred  pay — because  his  25  years' 
service  was  not  continuous.  I  can,  I  confess,  see  no  reason  whatever. 
A  constable  may  be  a  perfectly  efficient  officer  before  he  resigns,  and 
may  come  back  afterwards  and  be  an  efficient  officer  for  many  years — 
in  this  case  for  something  like  20  years.  Why  should  he  lose  his  pen- 
sion in  such  a  case  because  there  happened  to  have  been  a  break  in 
his  25  years  of  efficient  service.  In  my  opinion  to  withhold  the 
pension  claimed  here  would  be  to  give  ground  for  great  dissatisfaction 
being  expressed  by  the  force.  An  argument  was  addressed  to  us  based 
upon  the  later  sections  of  the  Act,  which  it  was  said  varied  the  other- 
wise clear  meaning  of  the  words  in  section  i  on  this  point.  We  are 
boimd  to  give  effect  to  words  used  by  the  Legislature  if  they  are  clear, 
however  unreasonable  they  may  be ;  but  here  the  words  of  section  i 
present  no  such  difficult}'.  It  seems  to  me  that  a  critical  examination 
of  sections  in  the  way  suggested  by  the  learned  counsel  does  not  do 
jusUce  to  the  intention  of  the  Legislature,  who  must  be  taken  to  have 
intended  to  act  reasonably.  Section  i  is  the  first  important  section  of 
the  Act  That  section  says  in  plain  language  that  a  constable  shall 
be  entitled  to  a  pension  if  he  has  completed  not  less  than  25  years' 
approved  service.  It  was  said  that  the  section  must  be  read  as  if  the 
words  were  "  continuous  service."  I  can  gather  nothing  of  the  kind 
from  the  language  used.  It  is  true  that  in  construing  the  Act  we  must 
read  all  the  sections  together,  and  it  was  said  that  light  was  thrown 
upon  section  i  by  subsequent  sections.  It  was  suggested  that  sub- 
sections (4)  and  (5)  of  section  4  made  it  necessary  to  introduce  the 
words  "  if  continuous  '  into  section  i.     But  those  words  are  not  there. 
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Nor  do  I  see  any  reason  why  we  should  read  those  subsections  as  a 
proviso  introduced  to  throw  light  upon  the  substantive  enactment  in 
section  i.  In  my  opinion  those  subsections  were  introduced  aUe 
intuitu  without  any  intention  to  affect  the  substantive  enactment  id 
section  i.  Subsection  (4)  of  section  4  was  absolutely  necessary  to 
meet  the  case  of  a  constable  removed  from  one  district  to  another, 
because  there  is  a  different  police  force  for  each  county  or  district 
and  it  was  necessary  to  provide  for  a  constable's  pension,  if  he  removed 
from  one  force  to  another.  That  is  made  clear  by  section  15  (2). 
Then  subsection  (5)  of  section  4,  which  deals  with  the  case  of  an 
Army  Reserve  man,  and  section  5  (5),  which  deals  with  the  case  of  a 
constable  retiring  owing  to  incapacity  for  duty  and  his  rejoining  the 
force,  seem  to  me  to  throw  no  light  upon  the  question  whether  or  not 
the  service  mentioned  in  section  i  (a)  must  be  continuous.  I  do  not 
agree  that  the  subsection  entitling  an  Army  Reserve  man  to  go  back  at 
the  end  of  his  training  or  service  was  introduced  to  qualify  section  i. 
These  subsections  which  I  have  referred  to  all  seem  to  me  to  have  a 
totally  different  object  than  to  qualify  section  i.  Sections  10  and  21 
have  also  been  referred  to,  but  I  do  not  think  they  affect  the  constnic- 
tion  of  section  i.  Section  30  (2)  shows  that  the  whole  of  the  coo- 
stable's  service  under  the  previous  Acts  must  be  looked  at,  and  the 
service  need  not  be  continuous.  In  my  opinion,  therefore,  the  appeal 
should  be  allowed.  If  the  view  of  the  construction  of  section  i  which 
my  brothers  feel  themselves  constrained  to  come  to  stands,  then  in  my 
opinion  legislation  is  necessar\'  for  the  better  protection  of  the  men  in 
the  force.  I  would  point  out,  again,  that  the  object  of  the  Act  <rf  1890 
was  to  secure  pensions  being  granted  after  the  prescribed  term  of 
approved  service  had  been  completed,  and  I  cannot  imagine  a  more 
serious  blunder  in  view  of  the  object  of  the  Act  than  has  here  been 
made  by  the  Legislature  if  the  opinion  expressed  on  the  substantive 
enactment  in  section  i  is  correct  In  any  fresh  legislation  I  would 
point  out  the  importance  of  protecting  a  constable  who  applies  for  a 
pension  from  being  called  upon,  after  a  certificate  of  approved  ser\'ice 
has  been  granted,  to  explain  his  whole  career,  it  might  be,  for  20  yeais. 
It  is  obvious  from  what  I  have  said  that  the  matter  ought  to  go  farther. 
On  the  other  question  1  express  no  opinion. 


Solicitors  for  the  appellant— ^^^  Brodrick,  and  Gray,  for  A.  Gdpel, 
West  Hartlepool. 

Soliatorsfor  the  respondents — Maude  and  Tunnicliffe,  for  L.  S.  Iliffc, 
Sunderland. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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Laadlopd  and  tenant— Tenant's  covenant  to  i>ay  pates,  dsc— Under- 
flTPOund  iMikehouse— Stpuotupal  alterations— Ceptlfloate  of  suit- 
ability—Bxpenses-Plaoe  **let  as  a  bakehouse ''—Jurisdiction  of 
coupt  of  summapy  Jupisdlctlon  to  opdep  contplbutlon  by  ownei^- 
Factopy  and  IVopkshop  Act,  1001  (1  Bdw.  VII.  c  22),  s.  KM  (IX  (2X(8). 

A  covenant  by  the  lessee  of  an  un  ferground  bakehouse  to  pay 
"  outgoings "  covers  the  expenses  of  structural  alterations  necessary 
before  the  certificate  required  by  section  loi  of  the  Factory  and 
Workshop  Acty  1901,  can  be  obtained ;  and  where  an  underground 
bakehouse  has  been  let  as  a  bakehouse  by  a  lease  containing  such  a 
covenant  a  court  of  summary  jurisdiction  has  no  power  under  sub- 
section (3)  of  the  section  to  order  the  owner  to  contribute  to  the 
expenses  of  such  alterations. 

Goldstein  v.  HoUings worth,  1904,  2  K.  B.  578;  2  L.  G.  R.  879; 
73  L.  J.  K.  H.  ^26,  followed. 

Quaere,  as  to  the  meaning  of  the  expression  in  the  section  "  let  as  a 
bakehouse" 

Case  stated  by  a  metropolitan  police  magistrate  who  had,  upon  an 
information  preferred  by  the  respondent  Beal,  under  section  10 1  of 
the  Factory  and  Workshop  Act,  1901,  against  Francis  Morris,  the 
appellant,  alleging  that  the  appellant  was  the  owner  of  the  premises, 
No.  169,  Cambridge  Road,  Kilburn,  a  place  let  as  a  bakehouse,  and 
for  which  a  certificate  required  by  that  section  could  not  be  obtained 
unless  structural  alterations  were  made,  and  that  the  whole  expenses 
of  the  alteration  ought  to  be  borne  by  the  appellant,  made  an  order 
that  the  appellant  should  pay  to  the  respondent  jQyo  in  respect  of  the 
said  expenses  and  20  guineas  for  costs. 

The  facts,  &c.,  were  stated  in  paragraphs  5  et  seq.  of  the  case  as 
follows : — 

5.  (a)  That  the  premises,  No.  169,  Cambridge  Road.  Kilburn,  were 
demised  by  one  G.  H.  Morris  to  one  G.  Ashby  by  an  indenture  dated 
April  17,  1886,  for  a  term  of  21  years  from  December  25,  1885,  upon 
the  terms  in  the  said  indenture  contained. 

(b)  That  the  premises  were  by  an  indenture  dated  March  24,  1899, 
assigned  by  the  said  G.  Ashby  to  the  respondent  for  the  then  un- 
expired residue  of  the  said  terra. 

(c)  That  the  premises  were  demised  by  the  said  G.  H.  Morris  to  the 
respondent  by  an  indenture  dated  July  25,  1899,  for  a  term  of  21  years 
from  June  24,  1899,  upon  the  terms  in  such  indenture  contained. 
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*^^^  [By  this  indenture  the  lessee  covenanted  that  he  would  during  the 

Morris  V.  Beal.  term  pay  "  all  existing  and  future  taxes,  rates,  assessments,  and  out- 
goings, whether  Pari iamen tar}-,  parochial  or  otherwise,  for  the  time 
being  payable  either  by  the  landlord  or  tenant  in  respect  of  the  said 
premises  except  landlord's  property  tax,*'  and  that  he  would  not  with- 
out the  written  consent  of  the  lessee  carry  on  or  permit  to  be  carried 
on  upon  the  premises  any  trade  or  business  other  than  that  of  a  bread 
and  biscuit  baker  and  confectioner.] 

{d)  That  for  upwards  of  i6  )ears  before  the  date  of  the  information 
an  underground  bakehouse  existed  and  was  used  upon  the  premises. 

{e)  That  the  certificate  required  by  section  loi  of  the  Factor>-  and 
Workshop  Act,  1901,  could  not  be  obtained  in  respect  of  the  bake- 
house unless  the  work  included  in  the  under-mentioned  builders  cer- 
tificate was  carried  out  on  the  premises.  The  account  was  an  account 
of  one  C.  Simmons  against  the  respondent,  dated  Januarj-  i,  1904,  for 
the  sum  of  jQ^zi  '7S-  6d. 

if)  That  the  work  included  in  the  account  was  carried  out  upon  the 
premises,  and  the  amount  of  the  account  was  paid  by  the  resix>ndent, 

{g)  On  the  part  of  the  appellant  it  was  contended  that  it  must  be 
found  that  the  premises  were  let  as  a  bakehouse,  and  that,  for  the 
purposes  of  ascertaining  whether  the  premises  were  so  let,  I  ought 
only  to  have  regard  to  the  terms  of  the  current  lease  thereof  being  the 
indenture  dated  July  25,  1899;  and  it  was  objected  on  the  appellant's 
behalf  that  the  indentures  dated  respectively  April  17,  1886,  and 
March  24,  1899,  and  the  parole  testimony  of  the  respondent,  that  for 
a  period  of  16  years  next  before  the  date  of  the  information  an  under- 
ground bakehouse  existed  and  was  used  upon  the  premises,  were  not 
admissible  in  evidence.  I  overruled  the  objection,  and  received  in 
evidence  the  said  two  last-mentioned  documents  and  the  said  parole 
testimony,  and  found  as  a  fact  that  the  premises  were  during  the  whole 
of  the  said  period  and  still  were  used  as  a  bakehouse. 

6.  On  the  part  of  the  appellant  it  was  contended  that  cm  the  tme 
construction  of  the  indenture  dated  July  25,  1899,  the  premises  had 
not  been  let  as  a  bakehouse,  and  that  unless  so  let  I  had  no  jurisdic- 
tion to  make  any  order  under  section  10 1  (8)  of  the  Act. 

7.  On  the  part  of  the  appellant  it  was  further  contended  that  by 
the  covenants  on  the  respondent's  part  contained  in  the  indenture  of 
July  25,  1899,  he  became  and  was  liable  to  pay  and  bear  all  such 
expenses  as  were  in  the  information  referred  to,  and  that  regard  being 
had  to  the  terms  of  the  covenants  it  was  not  just  and  equitable  under 
the  circumstances  of  the  case  that  an  order  should  be  made  for  pay- 
ment of  any  part  of  such  expenses  by  the  appellant,  on  whose 
behalf    my    attention   was    called    to  the   under-mentioned    reported 
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cases:    Thompson   v.    Lapworih  (1868)  L.  R.  3  C.  P.  149;  37  L.  J.  

C.  P.  'j4;Aldridge  v.  Feme  (t886)  17  Q.  B.  D.  212  ;  55  L.  J.  Q.  B.  Morris  t;.  Beal. 
587 ;  and  Crosse  v.  Raw  (1874)  L.  R.  9  Ex.  209 ;  43  L.  J.  Ex.  144. 

On  the  part  of  the  respondent  it  was  contended,  and  I  was  of  opinion 
that  the  covenants  did  not  impose  on  the  respondent  the  obligation  to 
pay  the  said  expenses,  and  that  it  was  just  and  equitable  to  make  the 
order. 

The  question  for  the  opinion  of  the  Court  was  whether  the  magis- 
trate, upon  the  above  statement  of  facts,  had  come  to  a  correct 
determination  and  decision  in  point  of  law. 

Section  loi  of  the  Factory  and  Workshop  Act.  1901  (i  Edw.  VII. 
c.  22),  provides  as  follows: — 

(1)  An  underground  bakehouse  shall  not  be  used  as  a  bakehouse  unless  it  was  so 
used  at  the  passing  of  this  Act. 

(2)  Subject  to  the  foregoing  provision,  after  the  first  day  of  January  one  thousand 
nine  hundred  and  four  an  underground  bakehouse  shall  not  be  used  unless  certified  by 
the  district  council  to  be  suitable  for  that  purpose. 

•  •**** 

(8)  Where  any  place  has  been  let  as  a  bakehouse,  and  the  certificate  required  by 
this  section  cannot  be  obtained  unless  structural  alterations  are  made,  and  the  occupier 
alleges  that  the  whole  or  part  of  the  expenses  of  the  alterations  ought  to  be  borne  by 
the  owner,  he  may  by  complaint  apply  to  a  court  of  summary  jurisdiction,  and  that 
couri  may  make  such  order  concerning  the  expenses  or  their  apportionment  as  appears 
to  the  court  to  lie  just  and  equitable,  under  the  circumstances  of  the  case,  regard  being 
had  to  the  terms  of  any  contract  between  the  parties,  or  in  the  alternative  the  court 
may,  at  the  request  of  the  occupier,  determine  the  lease. 

Lailey  for  the  appellant.  The  first  question  is  the  same  as  in  Gold- 
stein V.  Hollin^sivorih,  1894,  2  K.  B.  578;  2  L.  G.  R.  879;  73  L.  J. 
K.  B.  826,  namely,  whether  the  respondent's  covenant  to  pay  outgoings 
covers  the  expenditure  in  question.  In  that  case  it  was  held  that 
expenses  of  structural  alterations  in  an  underground  bakehouse  neces- 
sar\'  before  the  certificate  of  the  suitability  of  the  premises  for  use 
as  a  bakehouse  required  by  section  loi  can  be  obtained  come  within 
a  tenant's  co\'enant  to  pay  impositions  and  outgoings  in  respect  of 
the  premises,  and  that  it  is  not  just  and  equitable  for  a  magistrate  to 
order  the  lessor  of  premises  to  pay  expenses  of  structural  alterations 
when  he  can  at  once  call  upon  his  lessee  to  repay  them  under  such 
a  covenant.  On  this  point  it  is  submitted  that  Goldstein  v.  Hollings- 
worth  covers  the  present  case,  and  that  the  respondent  is  liable  fw 
these  expenses  under  his  covenant  to  pay  outgoings,  so  that  it  is 
not  just  and  equitable  for  the  magistrate  to  order  the  appellant  to. 
pay  a  proportion. 

Secondly,   it   is  submitted   that   the  premises  were  not  within   the 
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.1904.        meaning  of  the  section  '*  let  as  a  bakehouse  " ;  they  were  not  let  as 

Morria  v.  Beal.    ^^^^  ^^  nomine,  although  the  respondent  is  described  as  a  baker,  and 

Farwell  J.  held  in  the  course  of  proceedings  in  Chancer)^  between 

the  parties  relative  to  these  premises  that  they  had  not  been  let  as 

a  bakehouse. 

Danckwerls,  K.C,  and  Arthur  Huiton  for  the  respondent.  The 
premises  were  let  a^s  a  bakehouse.  The  respondent  is  described  as 
a  baker,  and  there  is  a  covenant  on  his  f>art  not  to  earn'  on  any  other 
trade  than  that  of  a  baker.  The  expression  "  let  as  a  bakehouse '' 
means  nothing  more  than  that  it  should  have  been  in  the  contempla- 
tion of  the  lessor  that  the  premises  would  be  used  by  the  tenant  as 
a  bakehouse. 

If  the  premises  were  let  as  a  bakehouse,  the  magistrate  had  juris- 
diction to  make  the  order  that  he  did.  In  the  first  place,  the  expenses 
of  the  alterations  do  not  come  within  the  covenant  on  the  tenant's 
part  to  pay  outgoings.  Such  a  covenant,  as  it  was  laid  down  by 
Collins  M.R.  in  Foulger  v.  Arding,  1902,  i  K.  B.  700;  71  L.  J.  K.  B. 
499,  covers  only  matters  which  may  reasonably  be  supposed  to  have 
been  contemplated  by  the  parties  as  being  within  the  purview  of  the 
contract.  In  the  present  case  the  lease  was  granted  before  the  Act 
of  1901,  which  for  the  first  time  made  a  certificate  of  suitability  requi- 
site in  the  case  of  an  underground  bakehouse,  and  it  cannot  ha%'e  been 
in  the  contemplation  of  the  parties  that  such  an  Act  would  be  passed. 
The  case  in  this  respect  resembles  Valpy  v.  St  Leonardos  Wharf  Co. 
(1903)  I  L.  G.  R.  305,  where  Farwell  J.  held  that  an  agreement  by 
a  yearly  tenant  of  a  cottage  to  pay  outgoings  did  not  include  expenses 
of  structural  alterations  which  the  parties  could  not  have  contemplated 
as  being  to  be  paid  by  the  tenant  Goldstein  v.  Hollingswortk  is  not 
against  this  contention,  for  there  the  lease  was  subsequent  to  the  Act 
of  1901  and  to  the  decision  in  Foulger  v.  Arding,  circumstances  relied 
on  by  Lord  Alverstone  C.J.  in  his  judgment  Secondly,  even  assum- 
ing that  the  expenses  come  within  the  covenant,  the  effect  of  sec- 
tion 10 1  (8)  of  the  Act  of  1901  is  to  give  the  magistrate  jurisdiction 
to  override  the  covenant.  True  he  is  to  "  have  regard  to  the  tenns  of 
any  contract  between  the  parties  " ;  but  that  merely  means  that  he  is 
to  treat  the  contract  as  one  of  the  matters  by  which  his  discretion  is 
to  be  guided,  not  that  he  is  to  be  bound  by  the  contract  In  Monk  v. 
Arnold,  1902,  i  K.  B.  761 ;  71  L.  J.  K.  B.  441,  it  was  held  that  the 
jurisdiction  given  to  a  county  court  judge  by  section  7  of  the  Factory 
and  Workshop  Act,  1891,  now  replaced  by  section  14  of  the  Act  of 
1 90 1,  to  entertain  an  application  by  the  landlord  of  a  factory  who  has 
been  called  upon  to  provide  means  of  escape  frcMn  fire  for  an  order  on 
his  tenant  to  contribute  to  the  expense,  and  to  "  make  such  order  as 
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appears  to  the  court  just  and  equitable  under  all  the  circumstances  of 
the  case,"  enables  the  count}^  court  judge  to  override  the  terms  of  the  Morris  v.  BetL 
contract  between  the  parties.  The  legislation  in  section  loi  (8)  of 
the  Act  of  1 90 1  is  of  similar  character,  and  should  be  similarly  con- 
strued. Goldstein  v.  Hollingsworih  does  not  bind  the  Court  on  this 
point  The  only  question  there  was  whether  the  expense  came  within 
the  covenant  The  magistrate  had  determined  that  if  the  expense 
did  come  within  the  covenant,  he  would  not  in  his  discretion  make 
any  order  on  the  owner,  so  that  the  question  whether  he  had  jurisdic- 
tion so  to  do  was  not  before  the  Court 


Lord  Alverstone  C.J.  The  real  point  in  this  case  stripped  of  all 
surplusage  is  whether  we  can  distinguish  it  from  Goldstein  v.  Hollings- 
ivorth,  1904,  2  K.  B.  578  ;  2  L.  G.  R.  879 ;  73  L.  J.  K.  B.  826.  All  we 
have  to  consider  is  whether  there  is  any  substantial  distinction  between 
that  case  and  the  one  before  us,  which,  as  it  may  go  further,  must 
leoeive  our  careful  attention.  With  regard  to  Goldstein  v.  Hollings- 
u*arih,  I  desire  to  say  this  in  correction  or  explanation  of  my  judgment 
in  that  case.  It  is  quite  true  that  I  did  point  out  there  that  the  lease 
was  granted  after  the  passing  of  the  Factory  and  Workshop  Act,  1901, 
and  also  after  the  decision  of  the  Court  of  Appeal  in  Foulger  v. 
Arding,  1902,  i  K.  B.  700;  71  L.  J.  K.  B.  499,  but  I  did  not  intend  to 
say,  nor  was  the  language  I  used  intended  to  bear  the  construction 
that  that  was  the  ground  upon  which  I  construed  the  covenants  in  that 
case  as  I  did.  My  ground  for  construing  the  covenant  as  I  did  in 
Goldstein's  case  was  the  construction  that  had  been  put  by  the  Court 
of  Appeal  upon  a  similar  covenant  in  Foulger  v.  Arding.  I  agree 
with  the  contention  made  on  behalf  of  the  respondent  that  these 
premises  were  let  to  him  as  a  bakehouse.  I  do  not  think  that 
Farwell  J.'s  decision  gave  effect  to  anything  that  could  support  the 
appellant's  contention,  because  the  learned  judge  was  dealing  with  a 
state  of  things  very  different  from  those  which  were  brought  before 
the  magistrate  in  the  present  case.  This,  therefore,  brings  us  back  to 
the  single  point,  namely,  whether  there  is  sufficient  ground  to  distin- 
guish the  case  before  us  from  Goldstein  v.  Hollingsworih.  In  that 
case  the  magistrate  had  held  that  if  the  covenant  did  apply  to  the  out- 
goings in  question,  he  should  decline  to  apportion  the  expenses ;  and 
we,  sitting  in  the  Divisional  Court,  considered  that  the  covenant  did 
apply,  and  affirmed  the  decision  of  the  magistrate.  In  the  present 
case  the  magistrate  was  of  opinion  and  held  that  the  covenants  did 
not  impose  on  the  respondent  the  obligation  to  pay  the  expenses,  and 
that  therefore  it  was  just  and  equitable  that  the  order  should  be  made. 
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.i?^*l_  ^^^-  Danckwerts  has  presse<i  us  to  say  that  what  the  magistrate  intended 
Moms  V.  Beal.  to  hold  was  that  it  was  unjust  and  inequitable  that  the  expaises  should 
be  paid  by  the  respondent,  the  lessee.  I  am,  however,  of  ojnnion  that 
the  principle  laid  down  in  Goldstein  v.  Hollingswarih  is  applicable  to 
the  present  case,  and  is  binding  upon  us  in  deciding  it.  I  should  like 
to  i)oint  out  that  in  that  case  both  my  brothers  Wills  and  Kennedy 
held  that  where  there  was  a  covenant  to  pay  outgoings,  which  would 
cover  these  expenses,  the  question  whether  it  were  just  and  equitable 
for  the  magistrate  to  apportion  them  did  not  arise,  because  the  onlv 
point  for  his  consideration  was  whether  the  expenses  fell  within  the 
covenant  to  pay  outgoings,  and  when  he  found  that  they  did,  an} 
question  as  to  their  apportionment  dropped. 

Speaking  for  myself,  I  am  of  opinion  that  a  strong  argument  in 
support  of  that  view  is  to  be  gathered  from  the  circumstance  that  the 
Factory  and  Workshop  Act,  1901,  has  empowered  the  magistrate  to 
put  an  end  to  the  lease  if  the  lessee  can  prove  that  the  burden  imposed 
upon  him  by  the  covenant  is  too  great  Therefore,  I  am  of  opinion 
that  the  argument  on  the  part  of  the  appellant  addressed  to  us  in 
view  of  distinguishing  Goldstein  v.  Hollingsworth  faife,  whatever  may 
happen  in  the  Court  of  Appeal,  and  that  there  is  no  real  distinction 
between  that  case  and  the  present  It  seems  to  me,  therefore,  that 
we  are  bound  to  hold  that  the  magistrate  was  wrong  in  deciding  that 
the  lessor,  the  appellant,  should  bear  an  apportioned  part  <rf  these 
expenses.     The  appeal  will  accordingly  be  allowed. 

Kennedy  J.  I  am  of  the  same  opinion.  Upon  the  point  as  to 
whether  these  premises  were  or  were  not  let  as  a  bakehouse  I  desire, 
however,  to  express  no  settled  opinion.  Speaking  for  myself.  I  think 
it  would  not  be  an  unfair  construction  to  jmt  upon  section  loi  (8) 
that  the  premises  must  be  let  as  a  bakehouse  in  such  a  way  as  to  pre- 
vent the  lessee  using  them  for  any  other  purpose.  Upon  the  other 
point  in  the  case,  I  am  clearly  of  o[)inion  that  we  are  bound  by 
Goldstein  v.  Hollingsworth,  and  I  am  not  the  less  satisfied  with  the 
correctness  of  our  decision  in  that  case  after  having  heard  the  argu- 
ments which  have  been  addressed  to  us  in  the  present  case.  That 
decision  is  certainly  an  authority  for  our  present  decision.  In  the 
case  before  us  the  magistrate  has  found  in  terms,  which  I  can  only 
read  in  one  way,  that  the  covenants  did  not  impose  on  the  respondent 
the  obligation  to  pay  the  expenses,  and  that  it  was  just  and  equitable 
to  make  the  order  he  did  in  apportioning  them.  For  the  reasons  I 
have  given  I  am  of  opinion  that  this  decision  was  wrong,  because  the 
covenant  did,  in  fact,  cover  the  expenses,  and  that  the  appeal  must 
be  allowed. 

Phillimore  J.     I  am  entirely  of  the  same  opinion.     I  entertain  no 
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doubt  as  to  the  correctness  of  the  decision  in  Goldstein  v.  Hollings-  i^Mt. 
worth,  and  it  is  clearly  a  binding  authority  on  the  case  before  us.  I  Morris  v,  Beal. 
quite  agree  with  what  has  fallen  from  my  brother  Kennedy  as  to 
expressing  no  decided  opinion  upon  the  point  whether  or  not 
these  premises  can  properly  be  found  to  have  been  let  as  a  bakehouse. 
It  seems  to  me,  however,  that  where  a  magistrate  is  called  upon  to 
adjudicate  under  subsection  (8)  of  section  loi,  he  ought  to  ascertain 
definitely  not  only  that  the  premises  had  been  used  as  a  bakehouse, 
but  that  they  had  been  let  as  a  bakehouse.  The  case  before  us 
contains  no  statement  that  the  premises  were  let  as  a  bakehouse. 

Appeal  allowed.     Order  rescinded. 

SoHtitorfor  the  appellant — (i.  B.  Crook. 
Solicitors  for  the  respondent — Young  and  Sons. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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/"^^  '3  BERTIE  V.  WALTHAMSTOW  OVERSEERS. 

PoopSpate— Oooupatlon  -House  to  let^Capetakep— House  inhabited  Ixy 
sepvant  of  ownep  as  oapetakep  and  fop  the  puppose  of  sepvlee- 
Mastep's  oooupatlon  by  sepvant. 

Although^  semble,  the  circumstance  that  the  owner  of  a  house 
which  is  othenvise  empty  puts  a  caretaker  to  live  in  it  for  the  men 
purpose  of  guarding  it  from  depredation^  does  not  render  the  oivntr 
rateable  as  being  in  rateable  occupation  of  the  house  by  his  servant^ 
the  o%vner  of  a  house  othenvise  empty  is  rateable  in  respect  of  it,  as 
being  in  occupation  by  his  servant,  if  he  causes  his  servant  to  live  in 
the  house  not  only  for  the  purpose  of  guarding  the  house  but  also  for 
the  purpose  of  discharging  other  duties  devohing  upon  him  as  such 
servant. 

Case  stated  by  three  of  His  Majesty's  justices  of  the  peace  for  the 
county  of  Essex.  The  facts,  &c.,  were  stated  in  paragraphs  3  et  seq., 
as  follows  : — 

3.  A  rate  for  the  relief  of  the  poor  of  the  parish  of  Walthamstow  was 
duly  made  and  allowed  on  October  24,  1903,  and  a  general  district 
rate  for  the  urban  district  of  Walthamstow  was  duly  made  and  allowed 
on  October  28,  1903.  Both  the  said  rates  were  duly  published  and 
payment  duly  demanded,  and  all  requirements  necessary  to  the  validity 
of  the  rates  were  duly  observed. 

4.  In  the  said  rates  the  appellant  was  rated  as  the  occupier  of  a 
house  and  garden,  known  as  No.  45,  Rectory  Road,  in  the  said  parish 
and  urban  district,  at  a  rateable  value  of  ^30  los.,  amounting  to 
jQa  Ss.  5d.  and  dC2  8s.  3jd.,  respectively. 

5.  The  said  premises,  No.  45,  Rectory  Road,  comprised  a  seven- 
roomed  dwelling-house  and  a  small  garden  or  yard  in  the  rear 
thereof. 

6.  The  said  house  was  erected  by  the  appellant,  who  is  the  owner 
thereof,  and  of  other  houses  erected  by  him  in  the  said  road  and  the 
road  adjoining  at  the  back  thereof.  He  has  built,  or  is  building, 
between  fifty  and  sixty  houses  there.  A  clerk  in  his  employ  is 
constantly  about  his  premises  with  the  view  of  disposing  of  his 
property. 

7.  Harry  Lee,  a  carpenter  by  trade,  was  in  the  service  of  the 
appellant  as  his  building  foreman,  at  a  salary  of  ^2  15s.  per  week,  and 
had  been  so  employed  for  about  the  last  ^vq  years.     Evidence  was 
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adduced  before  us,  and  we  were  satisfied  that  this  was  the  full  wage  of        t^o^ 
a  foreman.  Bertie  v. 

8.  Harry  Lee  resided  at  45,  Rectory  Road,  with  his  wife  and  family  J^^J^**^^ 
of  eight  children,  and  had  so  lived  there  for  about  three  years  last  past. 
The  said  Harry  Lee  and  his  family  occupied  the  whole  of  the  premises, 
with  the  exception  of  one  bedroom  which,  however,  he  was  at  liberty  to 
use  if  he  had  wished  to  do  so.  He  did  not  pay  and  never  had  paid 
rent  to  the  appellant  in  respect  of  the  occupation  of  the  premises  and 
he  remained  there  subject  to  removal  by  the  appellant  to  any  of  the 
other  houses  as  they  became  built  and  finished,  on  twenty-four  hours' 
notice.  Prior  to  this  period  Harry  Lee  resided  and  lived  rent  free  at 
9,  Rectory  Road,  a  dwelling-house  then  belonging  to  the  appellant,  for 
about  twelve  months  when  a  tenant  having  been  found  he  left  at  about 
a  week's  notice,  and  afterwards  lived  at  No.  16,  Howard  Road,  a 
dwelling-house  in  a  road  next  to  Rectory  Road,  belonging  to  another 
owner,  for  about  nine  months,  but  in  pursuance  of  an  arrangement 
made  between  the  appellant  and  the  said  other  owner  that  Harry  Lee 
should  take  care  of  No.  16,  Howard  Road,  until  such  time  as  a  tenant 
or  purchaser  was  found.  All  the  furniture  on  the  said  premises  belongs 
to  Lee.     Nothing  therein  of  any  kind  belongs  to  the  appellant. 

9.  The  object  of  the  arrangement  between  the  appellant  and  Harry 
Lee,  by  which  the  latter  resided  with  his  family  at  45,  Rectory  Road, 
was  that  Harry  Lee  might  look  after  the  appellant's  property— this  and 
other  new  buildings  (dwelling-houses)  in  Rectory  Road.  The  appellant 
had  a  number  of  houses  for  sale,  and  it  was  the  duty  of  Harry  Lee  to 
answer  at  any  time  enquiries  made  by  persons  respecting  them,  with  a 
view  to  the  sale  of  the  said  houses  for  the  appellant,  and,  when 
necessary  ur  expedient,  to  refer  such  persons  to  the  appellant  at  his 
private  address.  Hariy  Lee  also  supervised  the  workmen  engaged  in 
erecting  houses  aforesaid  by  the  appellant,  and  generally  looked  aftei 
the  said  property. 

10.  During  the  time  Harry  Lee  occupied  No.  45,  Rectory  Road, 
notices  were  placed  on  the  said  premises  announcing,  "  This  house  to 
be  sold  on  very  easy  terms  if  desired.  For  particulars  apply  within," 
and  Hanry  Lee  was  liable  to  receive  from  the  appellant  at  any  time 
notice  to  quit  the  premises.  Efforts  were  made  to  sell  or  let  the 
premises  without  avail. 

11.  The  said  premises  were  occupied  as  above  mentioned  at  the 
time  of  making  and  during  the  currency  of  the  said  rates.  The  rates 
were  duly  demanded  on  or  about  November  24, 1903,  but  the  appellant 
refused  to  pay  the  same. 

1 2.  The  appellant  contended  that  there  was  no  occupation  on  his 
part,  and  that  he  was  not  liable  to  be  and  ought  not  to  have  been  rated. 
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^^^^'  13.  The  respondents  contended  that  the  appellant  was  the  occupier 

Bertie?/.  of  the  premises  through  his  servant,   Harry  Lee,   that  he  bad  been 

Walthamstow     properly  rated  as  above  mentioned,  and  that  they   were  entided  to 

enforce  payment  of  the  rates  and  to  have  a  distress  warrant  for  the 

poor  rate  and  an  order  for  payment  of  the  general  district  rate  issued 

for  the  purpose. 

14.  The  following  cases  were  referred  to  (infer  a/ia),  viz.,  VaUs  v. 
Charlton  on- Medlock  Union  (1883)  47  J.  P.  630  ;  Hicks  v.  Dunstable 
Overseers  (1883)  48  J.  P.  326  ;  North  Dublin  Union  v.  Scott  (1850) 
I  Ir.  C.  L.  R.  76,  and  Limerick  Guardians  v.  White  (1852)  2  Ir. 
C.  L.  R.  630. 

15.  We  were  of  opinion  and,  so  far  as  we  were  able  to  do  so,  found 
as  a  fact — 

{a)  That  there  was  an  actual  occupation  of  45,  Rectory  Road. 
(b)  That  Harry  Lee  was  in  occupation  of  45,  Rectory  Road,  for 
the  purpose  of  carrying  out  his  duties  as  servant  of  the  appellant, 
and  that  such  occupation  was  not  part  of  his  remuneration. 

(f)  That  such  occupation  was  that  of  the  appellant  through  his 

servant,  the  said  Harry  Lee. 

The   magistrates  therefore  issued  a  warrant  of  distress  to  enforce 

payment  of  the  poor  rate  by  the  appellant,  and   an  order  for  the 

payment  and   in  default  of  payment  a  distress  warrant,  to  enforce 

payment  of  the  general  district  rate  by  the  appellant. 

The  question  for  the  opinion  of  the  Court  was  whether  their  said 
determination  was  right  in  point  of  law. 

H.  Cohen  for  the  appellant.  That  this  caretaker  was  doing  no  more 
than  to  take  care  of  the  premises  is  conclusively  proved  by  paragraph 
9  of  the  case,  which  shows  that  he  was  simply  passed  on  from  house  to 
house  as  they  were  finished  and  required  the  protection  of  someone's 
presence,  and  as  soon  as  the  particular  house  he  might  be  taking  care 
of  was  let  to  a  tenant.  Premises  held  by  the  owner  for  the  purpose  of 
letting  to  a  tenant  are  not  rateable :  North  Dublin  Union  v.  Scott  (iZ^o) 
I  Ir.  C.  L.  R.  76 ;  Limerick  Union  v.  White  (1852)  2  Ir.  C.  L.  R.  630. 
[Lord  Alverstone  C.J.  It  appears  that  in  reality  the  respondent  kept 
an  office  there,  and  that  Lee  was  his  agent  to  show  people  over  houses. 
This  object  of  the  employment  of  a  caretaker  is  to  prevent  depredation. 
This  man  seems  to  have  been  more  than  a  mere  caretaker.]  This  case 
is  to  be  distinguished  from  Marquis  de  Santurce  v.  St.  Georges  Umen 
(1890)  Ryde's  Rating  Appeals,  1886  90,  207,  for  there  pictures  and 
furniture  were  left.  Here,  all  the  caretaker  does  is  to  refer  possible 
tenants  to  the  appellant.  Bootle  Overseers  v.  Liverpool  Warekmsitig 
Co.  (1901)  65  J.  P.  740,  is  in  point,  and  LTicks  v.  Dunstable  Overseers 
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(1883)  4^  J-  P-  326,  distinguishable,  for  the  evidence  shows  here  that 
this  man  Lee  had  done  nothing  more  than  merely  take  care  of  the  Bertie  v. 
premises  in  the  way  he  had  formerly  taken  care  of  numbers  of  other  Walthamstow 
houses  belonging  to  the  appellant. 

Naldreit^  for  the  respondents,  was  not  called  upon  to  argue. 

Lord  Alverstone  C.J.  Mr.  Cohen  has  attempted  to  show  that 
this  man,  Harry  Lee,  was  nothing  more  than  a  caretaker  in  the 
appellant's  employ.  If  he  be  a  mere  caretaker,  put  in  simply  for  the 
purpose  of  guarding  the  premises  and  securing  them  from  depredation, 
he  is  not  to  be  rated  and  his  master  is  not  rateable  because  he  has  no 
occupation.  In  such  a  case  there  is  no  beneficial  occupation  by  the 
master.  But  here  the  justices  have  found  the  three  following  facts 
upon  the  evidence  set  out  in  this  case,  namely,  that  there  was  an  actual 
occupation  of  45,  Rectory  Road ;  that  Harry  Lee  was  in  occupation 
of  45,  Rectory  Road,  for  the  purpose  of  carrying  out  his  duties  as 
servant  of  the  appellant,  and  that  such  occupation  was  not  part  of  his 
remuneration ;  also,  that  such  occupation  was  that  of  the  appellant 
through  his  servant,  the  said  Harry  Lee.  I  think  in  effect  the  justices 
have  stated  the  appellant  out  of  court ;  Mr.  Cohen  has  said  all  that 
can  po.ssibly  be  put  forward  on  his  behalf,  but  in  the  face  of  the 
statements  in  the  case  and  of  the  justices*  findings  upon  them  it  is 
inipossible  for  us  to  disturb  their  decision.  In  my  opinion  they  were 
quite  right  and  could  have  come  to  no  other  conclusion  upon  the 
evidence  as  presented  to  them,  and  quite  properly  issued  their  distress 
warrant.     The  appeal  therefore  fails. 

Kennedy  J.  I  am  of  the  same  opinion. 

Phillimore  J.  I  entirely  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant — Bertie. 

Solicitor  for  the  respondents — Rudd. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
Though  in  Ireland  it  appears  to  be  definitely  settled  that  the  owner  of  a  house 
otherwise  unoccupied  and  unused  is  not  rateable  in  respect  thereof  merely 
because  a  caretaker  resides  there  (see  in  addition  to  the  cases  cited  in  the 
argument  in  the  above  case,  Midleion  Union  v.  M^ Donnelly  1896,  2  Ir.  R.  228), 
the  question  whether  the  owner  is  rateable  in  such  a  case  has  never  yet  been 
definitely  decided  in  any  reported  English  case ;  and  in  Hicks  v.  Dunstable 
Overseers  (1883)  48  J.  P.  326,  and  Bursledon  Overseers  v.  Clarke  (1897)  61 
J.  P.  261  where  that  case  was  followed,  the  Court  studiously  avoided  any 
expression  of  opinion  on  the  point.  The  above  case  is  therefore  of  very  con- 
siderable importance  on  account,  not  so  much  of  the  actual  decision,  as  of  the 
dictum  of  Lord  Alverstone  C.J.  that  the  owner  is  not  rateable  for  a  house  otherwise 
unoccupied  merely  because  he  puts  a  caretaker  in  the  strict  sense  to  live  in  the  house. 
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rufy  13.  BELLAMY  (/.  LIVERPOOL  UNITED  GAS  LIGHT  COMPANY. 


StreetB— LdffhtlnflT— Lamp  llzed  by  looal  authopltgr  In  private  ] 

— Otajeotlon  by  owner  of  paaea«re  to  the  laylnfir  of  £raa  pipe— Pm»- 
oeedln^^  by  looal  authority  acralnat  gtm  company— Oasworlu 
Clausee  Aot»  1847  (10  Vlot.  o.  15),  ml  6,  7-Oaswopka  Clauaee  A0L, 
1871  (84  6c  86  Vlot.  o.  41X  Mb  24, 27. 86-LlveFpool  Improvement  Aot» 
1842  (5  6c  6  Vlot.  o.  ovl.X  ml  152, 156-PubUe  Health  Act,  1876  (88  &  89 
Vict.  o.  65X  s.  16a 

Where  an  urban  authority  take  proceedings  for  penalties  against 
a  gas  company^  with  whose  Acts  the  Gasworks  Clauses  Acts  an 
incorporated^  under  section  36  of  the  Gasworks  Clauses  Act^  1871, 
in  respect  of  the  failure  of  the  company  to  supply  gas  to  a  public 
lamp  which  the  urban  authority  have  erected  within  fifty  yards  of 
one  of  the  company's  mains,  it  is  a  good  defence^  having  regard  to 
section  1  of  the  Gasworks  Clauses  Act,  iZ^i^for  the  company  to 
show  that  the  lamp  is  in  a  passage  not  dedicated  to  the  public  use, 
and  that  the  owners  of  the  passage  object  to  the  laying  of  a  pipe  in  the 
passage  to  connect  the  lamp  with  the  main,  ttotwithstanding  that  the 
passage  may  be  a  ^' street^'  within  the  Public  Health  Act,  1875,  in 
rvhich  the  urban  authority  could  cause  means  of  lighting  to  be  provided 
under  section  150  of  that  Act, 

Quaere,  whether  proceedings  under  section  36  of  the  Act  of  187 1 
for  refusal  to  supply  gas  to  a  public  lamp  are  available  in  any  case 
until  the  lamp  has  actually  been  connected  with  the  main. 

Case  stated  by  a  stipendian'  magistrate  for  the  cit)  of  Liverpool. 

1.  The  Liverpool  United  Gas  Light  Company  (hereinafter  called 
the  respondents)  were,  at  a  petty  sessions  of  the  peace  held  on 
March  11,  1904,  charged  by  Charles  Revill  Bellamy  (hereinafter 
called  the  appellant)  in  and  by  a  certain  information  laid  under  the 
36th  section  of  the  Gasworks  Clauses  Act,  187 1,  for  that  they,  the 
respondents,  being  the  undertakers  within  the  meaning  of  the  Act  men- 
tioned, on  February  9,  1904,  did  neglect  to  supply  gas  as  by  that  Act 
required  to  a  certain  passage  off  Livingstone  Avenue,  in  the  said  city, 

in  accordance  with  the  provisions  of  the  said  Act,  contrary  to  the  J 
statute  in  such  case  made  and  provided,  the  said  parties  being  then  | 
present,  and  the  evidence,  both  in  support  of  and  against  the  same,  was  j 
duly  heard  by  me. 

2.  The  following  facts  were  at  the  said  hearing  proved  or  admitted 
before  me : — 

{a)  The  respondents  are  the  undertakers  within  the  meaning  of  the 
Gasworks  Clauses  Act,  1871. 
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(b)  On   March   23,    1903,   the  appellant,  who  is  the  city   lighting 
engineer  (acting  on  the  instructions  of  the  lighting  committee  of  the  Bellamy  v. 
Corporation  of    Liverpool),    ser\ed    a   notice    upon  the  respondents  Livwpool  United 
requiring  them  under  the  provisions  of  section  24  of  the  same  Act  to  oJ^jpafy. 
supply  gas  to  twenty-seven  lamps,  including  (;ne  which  had  been  fitted 

by  the  Corporation  upon  a  blank  wall  adjoining  a  narrow  passage  off 
a  private  unadopted  street  or  roadway  not  dedicated  to  the  public  use, 
called  "  Livingstone  Avenue,"  in  the  said  city,  which  lamp  the  appel- 
lant alleged  was  a  public  lamp. 

(c)  The  passage  in  question  is  bounded  on  the  one  side  by  the  blank 
wall  referred  to,  through  which  there  is  no  door  or  right  of  access  to 
lihe  passage,  and  on  the  other  by  the  boundary  and  yard  wall  of  a 
house,  No.  II,  Livingstone  Avenue,  and  the  passage  affords  access 
only  to  the  back  doors  of  that  house  and  of  Nos.  12,  13,  and  14,  ending 
at  the  back  door  of  No.  14. 

(d)  The  appellant  placed  the  lamp  on  the  top  of  the  said  blank 
wall,  within  fifty  yards  of  the  respondents'  mains. 

(e)  On  November  30,  1903,  the  respondents'  workmen  attended  to 
lay  the  necessary  pipes  from  the  respondents'  nearest  main  (which  is 
in  Livingstone  Avenue)  along  the  said  passage,  which  afforded  the 
only  means  available  to  the  respondents,  in  order  to  supply  gas  to  the 
lamp,  but  were  stopped  by  persons  representing  themselves  to  be  the 
owners  of  the  passage,  who  objected  to  the  work  being  done;  the 
workmen  accordingly  desisted  from  proceeding  with  it,  and  information 
of  the  cause  of  non-compliance  with  the  lighting  committee's  request 
as  to  this  lamp  (the  remaining  twenty-six  included  in  the  same  notice 
having  been  supplied  with  gas  as  requested)  was  communicated  to  the 
town  clerk,  to  whom  one  of  the  owners  had  previously  written  intimat- 
ing his  objection. 

(/)  The  passage  in  question  belongs  to  two  owners  of  the  four 
houses  above  mentioned,  and  was  formed  on  land  belonging  to  them- 
selves, and  has  been  ever  since  maintained  and  repaired  at  their  ovm 
expense  as  a  private  passage,  and  has  never  been  dedicated  to  the 
public  use.  One  of  these  owners  attended  as  a  witness  on  the  hearing 
of  the  information,  and  stated  that  he  and  his  coowner  still  strongly 
objected  to  the  proposed  laying  down  of  pipes  in  the  passage. 

3.  The  following  Acts  of  Parliament  were  mentioned  or  referred 
to,  viz. : — 

(a)  Sections  6  and  7  of  the  Gasworks  Clauses  Act,  1847  (^^  ^i^t. 
c.  15),  which  provide  as  follows: — 

Section  6.  The  undertakers,  under  such  superintendence  as  is  herein- 
after specified,  may  open  and  break  up  the  soil  and  pavement  of  the 
several  streets  and  bridges  within  the  limits  of  the  special  Act,  and 
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may  open  and  break  up  any  sewers,  drains,  or  tunnels  within  or  under 
Bellamy  v,  such  streets  and  bridges,  and  lay  down  and  place  within  the  same  limits 
^'WJjool  United  pipes,  conduits,  service  pipes,  and  other  works,  and  from  time  to  time 
Oompa^.  repair,  alter,  or  remove  the  same,  and  also  make  any  sewers  that  may 

be  necessary  for  carrj'ing  ofiF  the  washings  and  waste  liquids  which  may 
arise  in  the  making  of  the  gas,  and  for  the  purposes  aforesaid  may 
remove  and  use  all  earth  and  materials  in  and  under  such  streets  and 
bridges,  and  they  may  in  such  streets  erect  any  pillars,  lamps,  and  other 
works,  and  do  all  other  acts  which  the  undertakers  shall  from  time  to 
time  deem  necessary-  for  supplying  gas  to  the  inhabitants  of  the  dis- 
trict included  within  the  said  limits,  doing  as  little  damage  as  may  be 
in  the  execution  of  the  powers  hereby  or  by  the  special  Act  granted, 
and  making  compensation  for  any  damage  which  may  be  done  in  the 
execution  of  such  powers. 

Section  7.  Provided  always,  that  nothing  herein  shall  authorise  or 
empower  the  undertakers  to  lay  down  or  place  any  pipe  or  other  works 
into,  through,  or  against  any  building,  or  in  any  land,  not  dedicated 
to  public  use,  without  the  consent  of  the  owners  and  occupiers  thereof; 
except  that  the  undertakers  may  at  any  time  enter  upon  and  lay  or 
place  any  new  pipe  in  the  place  of  an  existing  pipe  in  any  land  wherein 
any  pipe  hath  been  already  lawfully  laid  down  or  placed  in  pursuance 
of  this  or  the  special  Act  or  any  other  Act  of  Parliament,  and  may 
repair  or  alter  any  pipe  so  laid  down. 

(b)  Sections  24,  27,  and  36  of  the  Gasworks  Clauses  Act,  187 1 
(34  ^  35  Vict-  c-  4  0>  which  provide  as  follows: — 

Section  24.  The  undertakers  shall  supply  gas  to  any  public  lamps 
within  the  distance  of  fifty  yards  from  any  of  the  mains  of  the  under- 
takers in  such  quantities  as  the  local  authority  of  each  district  or  the 
trustees  of  any  turnpike  road  or  any  highway  board  within  the  limits 
of  the  special  Act  may  from  time  to  time  require  to  be  supplied,  and 
the  price  to  be  charged  by  the  undertakers  and  to  be  paid  to  them  for 
all  gas  so  supplied  shall  be  settled  by  agreement  betw^een  the  local 
authorities  and  the  undertakers,  and  in  case  of  difference  by  arbitra- 
tion, regard  being  had  to  the  circumstances  of  the  case  and  the  prices 
charged  to  private  consumers  in  the  district. 

Section  27.  Any  difference  \vhich  may  arise  between  the  undertakers 
and  any  local  authority  in  relation  to  the  supply  or  consumption  of  gas 
to  or  by  such  local  authority  shall  be  from  time  to  time  settled  by 
arbitration  in  manner  provided  by  the  Companies  Clauses  Consolida- 
tion Act,  1845,  with  respect  to  the  settlement  of  disputes  by  arbitration. 

Section  36.  .  .  .  Whenever  the  undertakers  neglect  or  refuse  to 
supply  gas  as  by  this  Act  required  to  all  or  any  of  the  public  lamps  in 
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accordance  with  the  provisions  of  this  Act,  they  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  each  default.  .  .  .  BeDamy  v. 

{c)  Sections  152  and  156  of  the  Liverpool  Improvement  Act,  1842  Liverpool  United 
(5  &  6  Vict.  c.  cvi.),  which  provide  as  follows : —  Gompwy. 

Section  152.  That  it  shall  be  lawful  for  the  Council  from  time  to 
time  to  procure  the  several  streets  within  the  borough  or  such  of  them 
as  they  shall  think  proper,  to  be  lighted  by  one  or  both  of  the  present 
public  gas  companies  in  the  said  borough  or  by  any  other  public  gas 
company  to  be  hereafter  empowered  and  regulated  by  Act  of  Parlia- 
ment with  gas,  oil  or  otherwise  at  such  times  as  the  Council  shall  think 
fit  and  by  themselves  or  their  contractors  to  provide  such  lamps,  posts, 
lamp-irons,  pipes  and  other  works  as  may  be  necessary  for  that  purpose. 

Section  156.  That  for  the  purpose  of  lighting  the  borough  or  any 
part  or  parts  thereof  it  shall  be  lawful  for  the  Council  from  time  to 
time  to  contract  with  any  such  company  or  companies' as  aforesaid  for 
lighting  the  same  streets  or  any  of  them  or  any  part  thereof  either  with 
oil  or  with  gas  or  with  any  other  material,  or  in  any  other  manner  what- 
soever or  for  furnishing  lamps,  lamp-irons,  lamp  posts  and  other  things 
necessar)'  for  the  purposes  aforesaid  or  any  materials  for  the  same. 

{d)  Section  161  of  the  Public  Health  Act,  1875,  which  gives  similar 
powers. 

{e)  Section  150  of  the  Public  Health  Act,  1875,  which  provides  as 
follows : — 

Where  any  street  within  any  urban  district  (not  being  a  highway 
repairable  by  the  inhabitants  at  large)  ...  is  not  lighted  to  the  satisr 
faction  of  the  urban  authority,  such  authority  may,  by  notice  addressed 
to  the  respective  owners  or  occupiers  of  the  premises  fronting  adjoin- 
ing or  abutting  on  such  parts  thereof  as  may  require  ...  to  be 
lighted,  require  them  to  .  .  .  provide  proper  means  for  lighting  the 
same.  .  .  . 

(/)  By  the  interpretation  clause  in  the  Gasworks  Clauses  Act,  1847, 
the  word  "  street "  includes  any  square,  court  or  alley,  highway,  lane, 
road,  thoroughfare,  or  public  passage  or  place  within  the  limits  of  the 
special  Act. 

The  interpretation  clauses  in  the  Liverpool  Improvement  Act,  1842, 
and  the  Public  Health  Act,  1875,  ^s  to  the  meaning  of  the  word 
"  street  "  are  very  similar. 

Upon  the  facts  it  was  contended  for  the  appellant  and  denied  for 
the  respondent  company — 

That  the  lamp  was  a  public  lamp. 

That  the  said  passage  was  a  "  street "  within  the  meaning  of  the 
Gasworks  Clauses  Act,  1847. 

That  by  the  above-mentioned  provisions  of  the  Liverpool  Improve- 
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^^^^    _.  ment  Act,  1842,  and  the  Public  Health  Act,   1875,  the  Corporatioo 

Bellamy  v.         were  empowered  to  light  streets  and  to  provide  such  lamps,  pipes  and 

^*SS\     *^  other  works  as  might  be  nece;sar>^  for  the  purpose,  or  to  ccwitract  ?rith 

Company.  the  respondents  to  do  the  work,  and  that  therefore  the  Corporation  had 

power  to  authorise  the  respondents  to  lay  pipes  along  the  said  passage. 

whether  the  same  was  adopted  or  unadopted. 

That  clause  6  of  the  Gasworks  Clauses  Act,  1847,  authorised  the 
respondents  to  lay  the  pipes  along  the  said  passage. 

That  the  passage  was  not  "  land  not  dedicated  to  the  public  use " 
within  the  meaning  of  section  7  of  the  same  Act. 

That  section  27  (arbitration  clause)  of  the  Gasworks  Clauses  Act, 
187 1,  did  not  apply  to  the  facts  hereinbefore  set  out. 

The  respondents  also  contended — 

That  if  on  the  facts  stated  the  local  authority  had  any  ground  of  com- 
plaint against  the  respondent  gas  company,  the  matter  in  dispute 
should  be  settled  by  arbitration  under  section  27  of  the  Gaswwks 
Clauses  Act,  1871,  and  could  not  be  dealt  with  under  section  36. 

That  as  the  passage  in  which  the  pipes  necessary  for  supplying  gas 
to  the  lamp  in  question  were  required  to  be  laid  was  land  not  dedicated 
to  the  public  use,  and  the  owners  and  occupiers  thereof  refused  con- 
sent, and  objected  to  the  pipes  being  laid  therein,  the  respondents  were 
not  authorised  or  empowered  to  lay  the  same,  and  if  they  had  pro- 
ceeded to  do  so  they  would  have  been  committing  a  trespass,  which 
the  Corporation  could  not  authorise  them  to  do. 

That  a  question  of  title  was  involved,  and  therefore  the  jurisdiction 
of  the  court  was  ousted. 

I  was  of  opinion,  on  the  facts  above  stated  and  proved  or  admitted, 
that  the  respondents  were  not  guilty  of  neglect  or  refusal  (within  the 
meaning  of  section  36  of  the  Gasworks  Clauses  Act,  187 1),  to  supply 
gas  to  the  lamp.  I  was  of  opinion  that  the  arbitration  clause  did  not 
apply.  I  dismissed  the  summons,  being  of  opinion  that  the  respon- 
dents had  a  fair  and  reasonable  belief,  which  they  were  in  law  justified 
in  entertaining,  that  they  would  be  committing  a  trespass  if  they  laid 
the  pipe,  and  that  a  question  of  title  being  involved,  the  jurisdiction  of 
the  court  was  ousted. 

The  question  for  the  opinion  of  the  Court  was  whether  the  decision 
by  the  magistrate  was  a  right  one.  If  so,  the  dismissal  of  the  infonna- 
tion  was  to  stand.  If  not,  the  case  was  to  be  remitted  to  him  with  the 
opinion  of  the  Court  thereon. 

Asquith,  AT.C,  and  F.  E,  Smith  for  the  appellant.  The  question  is 
whether  the  Corporation  of  Liverpool  can  compel  the  gas  company  to 
supply  gas  to  lamps  which  they  call  public  lamps  in  certain  passages. 
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There  are  a  good  many  thousands  of  these  lamps  in  Liverpool  and  t904f. 
other  places,  and  the  matter  is  one  of  considerable  importance  The  Bellamy  v. 
respondents  were  summoned  under  section  36  of  the  Gasworks  Clauses  g^^T^Jil^"^**^ 
Act,  1 87 1,  for  a  penalty  for  not  supplying  gas.  Section  24  of  the  same  oompwy. 
Act  casts  the  obligation  upon  the  undertakers,  the  respondents,  to 
supply  gas,  at  the  requirement  of  the  appellants,  to  any  lamp  that  satis- 
fies the  description  of  a  "  public  lamp  "  within  the  distance  of  50  yards 
from  any  of  their  mains.  Whether  the  provisions  of  the  Liverpool 
Improvement  Act,  1842,  or  those  of  the  Public  Health  Act,  1875,  are 
regarded,  the  same  point  arises,  namely,  that  it  is  in  the  power  of  the 
appellants  as  local  authority  in  a  case  where  any  street  within  their 
city  is  not  lighted  to  their  satisfaction,  to  require  the  frontagers  to  pro- 
vide means  of  lighting  it  Since  the  appellants  have  that  power,  the 
objection  of  the  owners  of  the  passage  to  permit  means  of  lighting  to 
be  provided  is,  as  against  the  appellants,  an  unavailing  objection. 
[Phillimore  J.  Apparently  we  are  asked  to  determine  a  point 
adversely  to  the  owners  without  hearing  them.]  If  the  appellants  had 
required  the  owners  of  these  four  houses,  the  back  doors  of  which  abut 
on  this  passage,  who  are  owners  also  of  the  soil  of  the  passage,  to  pro- 
vide means  of  lighting  the  passage  under  section  150  of  the  Public 
Health  Act,  1875,  they  would  have  had  no  answer,  and  would  have 
been  compelled  to  provide  means  of  lighting  it  or  let  the  appellants  do 
so  for  them.  No  doubt  section  7  of  the  Gasworks  Clauses  Act,  1847, 
says  that  the  owners  may  object,  but  the  Public  Health  Act,  1875, 
says  that  the  objection  of  the  owners  is  unavailing.  In  other  words, 
it  gives  the  local  authority  power  to  override  section  7  of  the  Act  of 
1847.  Under  the  Gasworks  Clauses  Act,  1871,  an  independent  gas 
company  supplying  a  town  with  gas  are  brought  for  this  purpose  under 
the  jurisdiction  of  the  local  authority,  who  may  require  the  work  to  be 
done.  The  question  is,  are  the  respondents  entitled  to  refuse  ?  They 
have  received  an  order  prima  facie  lawful  under  section  24  to  supply 
gas  to  a  lamp  within  50  yards  of  their  main.  They  cannot  do  this 
without  putting  down  a  pipe,  for  which  perhaps  the  appellants  may 
have  to  pay,  but  that  is  another  matter.  The  obligation  to  supply  gas 
to  a  lamp  50  yards  away  from  their  main  imposed  by  this  section  must 
prima  facie  impose  an  obligation  to  convey  it  by  the  ordinary  and 
necessary  means,  namely,  through  a  pipe  [Phillimore  J.  But  it 
does  not  apply  to  a  private  owner.]  Inasmuch  as  the  local  authorit}' 
have  an  express  statutory  power  which  gets  rid  of  what  under  the  Gas- 
works Clauses  Act,  1847,  undoubtedly  would  be  an  insuperable 
obstacle  to  the  carrying  out  of  this  operation,  and  they  have  also  power 
under  section  24  of  the  Gasworks  Clauses  Act,  1871,  whenever  they 
themselves  can  exercise  that  right,  to  require  the  undertakers  to  exer- 


Digitized  by 


Google 


1 1 88  knight's  local  government  reports. 

^^^^  cise  it,  the  combined  eflfect  of  the  two  sets  of  enactments  gets  rid  of 
Bellamy  v.  any  question  of  trespass  to  private  propert}*,  and  makes  it  an  imma- 
GaTSSt^'"**^  terial  consideration.  Upon  that  ground  the  magistrate  came  to  a 
Company.  wrong  conclusion.     On  the  question  of  whether  his  jurisdiction  was 

ousted,  it  is  submitted  that  the  present  case  does  not  fall  within  the 
class  of  cases  in  which  such  a  point  can  be  supported.  Had  there 
been  a  question  as  to  whose  was  the  property  in  the  land  constituting 
this  passage,  some  question  of  title  might  have  arisen ;  but  this  is  not 
a  question  of  title.  The  question  is  simply  what  is  the  interpretaticm 
of  the  statutory  obligation,  and  whether  or  not  it  apj^ies  to  the  respon- 
dent gas  company. 

Macmorran,  K.C.,  and  A.  H.  Maxwell ^  for  the  respondents,  were 
not  called  upon  to  argue. 

Lord  Alverstone  C.J.     I  wish  to  say  nothing  that  would  in  any 
way  limit  the  rights  or  powers  and  duties  of  the  Liverpool  Corporation 
to  get  this  place  lighted.     As  to  that  I  say  nothing,  but  I  am  cleariy 
of  opinion  that  they  have  mistaken  their  remedy.     In  the  present  case 
they  have  thought  fit  to  summon  the  gas  company  under  secticMi  36  of 
the  Ga& works  Clauses  Act,  1871,  because  the  company  did  not  supply 
gas  to  a  public  lamp.     I  wish  to  leave  open  entirely  for  future  con- 
sideration the  point  as  to  which  I  think  there  may  be  a  good  deal  to 
say,  namely,  as  to  whether  there  could  be  neglect  to  supply  gas  until 
the  proper  steps  had  been  taken  to  get  a  communication  pipe  put  down 
from  the  main  to  the  lamp.     I  assume  all  that  in  favour  of  the  appel- 
lants ;  but  the  point  that  arises  is  this :  the  owners  of  the  property  un- 
doubtedly possess  certain  rights,  and  they  objected,  under  section  7 
of  the  Gasworks  Clauses  Act,    1847,  to  the  gas  company's  officials 
breaking  up  their  private  property.     They  undoubtedly  had  a  right  to 
raise  that  objection,  and  probably  could  prevent  the  work  being  carried 
out.     Mr.  Asquith  contends  that  that  is  got  rid  of  by  the  statuton*  duty 
and  power  of  the  Corporation  to  light  the  public  lamp,  and  to  light 
the  public  lamp  in  this  place,  assuming,  also  in  his  favour,  that  it  is 
a  place  they  can  light  compulsorily.     All  I  say  is  that  if  so  the  Cor- 
poration have  not  pursued  their  right  remedy.     Whether  they  can  go 
under  section  150  of  the  Public  Health  Act,  1875,  and  having  gone 
under  that  section  they  would  be  able  to  lay  a  pipe,  or  whether  the 
owners  may  have  power  to  demand  any  terms  as  to  that,  I  express  no 
opinion.     When  the  appellants  here  have  done  nothing  more  than  to 
call  upon  the  respondent  gas  company  to  lay  a  pipe  from  their  mains 
on  to  private  property,  and  the  only  statutory  power  enabling  them  is 
by  proceedings  under  section  150  of  the  Public  Health  Act,  i875»  ^ 
would  be  jumping  over  a  great  many  stiles  to  contend  that  the  appd- 
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lants  could  summon  the  respondent  gas  company  for  a  penalty  for  not 
supplying  gas  when  they  have  said  they  cannot  supply  gas  at  present  Bellamy  v, 
because  they  have  no  right  to  lay  down  this  pipe.     I  am  clearly  of  LiTenwol  United 
opinion  that  the  substantial  point  taken  by  the  magistrate  is  right.     I  compMv. 
agree  with  Mr.  Asquith  that  perhaps  the  mere  form  in  which  he  has 
expressed  it  does  not  express  it  in  the  way  I  should  have  d(Mie,  but  I 
think  the  magistrate  was  perfectly  right  in  holding  that  there  was  no 
offence  of  which  he  could  convict  the  respondent  gas  company. 

Kennedy  J.  I  entirely  agree. 

Phillimore  J.     I  also  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant — F.  Venn  &  Co.,  for  Pickmere,  Town 
Clerk,  Liverpool. 

Solicitors  for  the  respondents — Eyre,  Dowling,  &  Co. 
/Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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l>iflb  Court  of  3u0ticc- 

^^^  KINCra    BENCH    DIVISION. 

^"^  '°'  HORNER  (/.  FRANKLIN. 

Landlopd  and  Tenant— Factopy— Means  of  escape  In  case  of  flpe- 
Ezpense  of  complylnflr  with  reaulPemdnts  of  local  authoplty- 
Lessee's  covenant  to  pay  **outflrolngs**— Juplsdletlon  of  comity 
coupt— Faotopy  and  IVopkshop  Act,  1801  (54  6c  66  Vlct^  c  75X 
8.  7-FactOFy  and  MTopkshop  Act,  lOQl  (1  Bdw.  VIL  c  22X  a.  14^ 

The  lessor  of  a  factory^  who  has^  in  compliance  ivith  the  require- 
ments  oj  the  local  authority^  under  section  "j  of  the  Factory  and 
Workshop  Acty  1891  {now  replaced  by  the  provisions  of  section  i^of 
the  Factory  and  Workshop  Acty  1901),  incurred  expenses  of  structural 
alteration  in  providing  means  of  escape  in  case  of  fire^  is  preciuded 
from  suing  in  the  High  Court  to  recover  the  amount  so  expended  h 
him  from  his  lessee  under  a  covenant  by  the  latter  to  pay  "  outgoings^ 
by  the  provisions  of  section  7  (2)  of  the  Act  of  \%^i  (now  section  14 
(4)  of  the  Act  of  1901),  protnding  that  an  otvner  put  to  expense 
under  the  section,  may,  if  he  alleges  that  the  occupier  ought  to  bear  or 
contribute  to  such  expense,  at>ply  to  the  county  court,  and  that  the 
county  court  may  make  such  order  as  appears  fust  and  equitable 
under  all  the  circumstances  of  the  case. 

Monk  V.  Arnold,  1902,  i  K.  B.  761;  71  L.  J.  K.  B.  441, 
fallowed, 

Shephard  v.  Barber  (1902)  i  L.  G.  R.  157,  not  folloived. 

Action  tried  by  Darling  J.  without  a  jury. 

The  action  was  brought  by  the  plaintiff,  the  owner  of  premises 
constituting  a  factory  within  the  meaning  of  the  Factory  and  Workshop 
Acts,  to  recover  from  the  defendants,  his  tenants,  under  the  covenants 
in  their  lease  from  him,  the  sum  of  ;^  185  1 2s.  expended  by  him  on  the 
provision  of  means  of  escape  from  fire  in  the  factory  in  compliance  with 
a  notice  served  upon  him  by  the  London  County  Council  under  section  7 
of  the  Factory  and  Workshop  Act,  1 89 1 . 

The  factory  in  question  consisted  of  two  warehouses  or  sheds  at  the 
rear  of  No.  27,  Lamb  Street,  Spitalfields,  which  the  plaintiff  had 
demised  to  the  defendants  by  a  lease  dated  May  8,  1890,  for  the  term 
of  21  years  from  March  25,  1890,  at  the  annual  rent  of  ;£"6o.  By  the 
terms  of  the  lease  the  defendants  covenanted,  inter  alia,  that  they 
would  "  during  the  said  term  pay  all  the  existing  and  future  taxes 
sewers  rates  and  rates  assessments  and  outgoings  of  every  description 
for  the  time  being  payable  by  landlord  or  tenant  in  respect  of  the  said 
demised  premises  (the  landlord's  property  tax  alone  excepted) ; "  and 
the  plaintiff  on  his  part  covenanted,  inter  alia,  that  he  would  within 
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one  month  after  the  execution  of  the  lease  brick  up  in  a  proper  and        t^o^ 
workmanlike  manner  the  two  doorways  leading  from  the  premises  into  Homer  ». 
27,  Lamb  Street  and  into  the  stable  yard  resp)ectively.  Pranklm. 

The  notice  given  by  the  London  County  Cotmcil  was  dated 
February  7,  1901,  and  specified  various  works  to  be  carried  out  by  the 
plaintiff  for  the  purpose  of  providing  means  of  escape  from  fire,  includ- 
ing the  erection  of  staircases,  the  provision  of  means  of  exit,  and  the 
unblocking  of  the  doorways  which  the  plaintiff  had  covenanted  to  block 
up  and  had  in  fact  blocked  up  in  pursuance  of  his  covenant. 

The  plaintiff  executed  this  work  at  the  expense  of  j^  185  12s.,  which 
he  now  sought  to  recover  from  the  defendants  as  "  outgoings  "  within 
the  meaning  of  their  covenant. 

By  their  defence  the  defendants  denied  that  the  said  sum  or  any  part 
thereof  was  due  from  them  to  the  plaintiff  under  the  covenant  in  the 
lease  or  at  all.  In  the  alternative,  if  the  plaintiff  did  provide  and 
carry  out  the  works  pursuant  to  the  requirements  of  the  London 
County  Council,  the  council  had  not  power  under  the  Factory  and 
Workshop  Acts,  1878  to  1895,  ^o  give  the  plaintiff  notice  to  carry 
out  such  works.  As  a  further  alternative  the  defendants  pleaded  that 
under  section  7  (2)  of  the  Factory  and  Workshop  Act,  1891,  it  was  a 
condition  precedent  to  recovery  by  the  plaintiff  from  the  defendants  of 
costs  and  expenses  required  by  the  London  County  Council  that  the 
]>laintiff  should  have  applied  to  the  county  court  having  jurisdiction  where 
the  premises  were  situate  for  an  order  determining  what  amount  of 
expense  was  payable  by  the  defendants.  The  plaintiff  had  carried  out 
the  works  in  compliance  with  notice  under  section  7,  and  had  not 
applied  to  the  county  court,  and  no  order  had  been  made  by  that  court 
with  respect  to  the  expenses  the  plaintiff  alleged  the  defendants  ought 
to  bear. 

Section  7  of  the  Factory  and  Workshop  Act,  1891  (54  &  55  Vict, 
c.  75,  now  repealed),  provided  as  follows : — 

(i)  Every  factory  of  which  the  construction  is  commenced  after  the  first  day  of 
Januar>'  one  thousand  eight  hundred  and  ninety-two,  and  in  which  more  than  forty 
persons  are  employed,  shall  be  furnished  with  a  certificate  from  the  sanitary  authority 
.  .  .  that  the  factory  is  provided  on  the  storeys  above  the  ground  floor  with  such 
means  of  escape  in  case  of  fire  for  the  persons  eniployed  therein  as  can  reasonably  be 
required  under  the  circumstances  of  each  case  .  .  . 

(2)  With  respect  to  all  factories  to  which  the  foregoing  provisions  of  this  section  do 
not  apply,  and  iti  which  more  than  forty  persons  are  employed,  it  shall  be  the  duty  of 
the  sanitary  authority  of  every  district  ...  to  ascertain  whether  all  such  factories 
vdihin  their  district  are  provided  with  such  means  of  escape  as  aforesaid,  and,  in  the 
case  of  any  factory  which  is  not  so  provided,  to  serve  on  the  person  being  within  the 
meaning  of  the  Public  Health  Act,  1875,  the  owner  of  the  factory  a  notice  in  writing 
specifying  tlie  measures  necessary'  for  providing  such  means  of  escape  as  aforesaid,  and 
requiring  him  to  carry  out  the  same  before  a  specified  date  .  .  .  and  unless  such 
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*®^^         requirements  are  so  complied  Mrith,  such  owner  shall  be  liable  to  a  fine  not  exceeding 

Horner  v  °"^  pound  for  everyday  that  such  non-compliance  continues  .  .  .  If  the  owner  alleges 

Franklin.  **^  '^^  occupier  of  the  factory  ought  to  bear  or  contribute  to  the  expenses  of  comply 

with  the  requirement,   he  may  apply  to  the  county  court  .  .  .  and  thereapon  the 

county  court,  after  hearing  the  occupier,  may  make  such  order  as  appears  to  the  ccnin 

just  and  equitable  under  all  the  circumstances  of  the  case. 

(4)  In  the  application  of  this  section  to  the  administrative  county  of  London  the 
London  County  Council  shall  take  the  place  of  fhe  sanitary  authority  .  .  . 

The  above  provisions  of  the  Act  of  1891  are  now  replaced  by  pro- 
visions in  sections  14  and  153  of  the  Factory  and  Workshop  Act,  1901 
(i  Edw.  VII.  c.  22),  substantially  identical  with  them  except  that  they 
extend  to  workshops  as  well  as  to  factories. 

Foyser  for  the  plaintiff.  The  plaintiff  is  entitled  to  recover.  The 
case  is  on  all  fours  with  Shephard  v.  Barber  (1902)  i  L.  G.  R.  157, 
where  Lawrance  J.  held,  first,  on  the  authority  of  Foul^er  v.  Ardit^, 
1902,  I  K.  B.  700;  71  L.  J.  K.  B.  499,  that  expenses  incurred  by  the 
owner  of  a  factory  in  providing  means  of  escape  from  fire  in  pursuance 
of  a  notice  from  the  local  authority  came  within  a  tenant's  covenant 
substantially  to  the  same  effect  as  the  tenants'  covenant  in  the  present 
case ;  and,  secondly,  that  the  provisions  in  section  7  (2)  of  the  Act  (rf 
1 89 1,  enabling  the  owner  to  apply  to  the  county  court,  did  not  prevent 
his  suing  on  the  covenant  in  the  High  Court.  The  provisions  in 
question  are,  as  Lawrance  J.  thought,  intended  to  meet  a  case  where 
there  is  no  contract  between  the  parties  as  to  which  of  them  shall  bear 
the  burden  of  such  expenses.  Stockdak  v.  AscJurberg^  1904,  i  K.  B. 
447 ;  a  L.  G.  R.  529 ;  73  L.  J.  K.  B.  206,  supports  the  contention  that 
expenses  such  as  these  come  within  the  tenants'  covenant. 

The  defendants  will  rely  on  Monk  v.  Arnold^  1902,  i  K.  B.  761 ; 
71  L.  J.  K.  B.  441,  where,  no  doubt,  Channell  J.  suggested  that  the 
provisions  of  section  7  (2)  of  the  Act  of  1891  might  prevent  the  owner 
from  suing  his  tenant  in  the  High  Court  on  the  tenant's  covenant  to 
pay  outgoings.  But,  as  was  pointed  out  in  Shephard  v.  Barber^  his 
opinion  did  not  form  the  basis  of  the  decision. 

The  two  recent  cases  of  Goldstein  v.  Hollings^vorih^  1904,  2  K.  B. 
578 ;  2  L.  G.  R.  879  ;  73  L.  J.  K.  B.  826,  and  Morris  v.  Bealy  1904, 
2  K.  B.  585  ;  2  L.  G.  R.  1171 ;  73  L.  J.  K.  B.  830,  support  the  con- 
tention that  the  jurisdiction  given  to  the  county  court  by  section  7  (2) 
of  the  Act  of  1 89 1  is  not  intended  to  enable  the  tenant  10  escape  from 
the  burden  of  a  covenant  to  pay  outgoings  with  reference  to  expenses 
incurred  by  the  landlord  under  the  section.  These  cases  were  decisions 
on  section  101  (8)  of  the  Factory  and  Workshop  Act,  1901,  which  gives 
a  court  of  summary  jurisdiction  powers  for  the  apportionment  of  the 
expenses  of  structural  alterations  required  pursuant  to  the  Act  to  be 
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carried  out  in  underground  bakehouses  between  landlord  and  tenant      ^^^  

very  similar  to  the  powers  given  to  the  county  court  by  section  7  (2)  Horner  v. 
of  the  Act  of  1 89 1,  except  that  the  position  is  reversed,  the  expenses  ^^^l^- 
primarily  falling  on  the  occupier,  and  the  power  in  the  court  of 
summary  jurisdiction  being  to  call  upon  the  owner  to  contribute.  In 
both  cases  it  was  held  that  the  court  of  summary  jurisdiction  could  not 
override  a  covenant  on  the  tenant's  part  to  pay  outgoings.  The  cases 
also  support  the  plaintiffs  contention  that  the  expenses  in  question  in 
the  present  case  come  within  the  tenants*  covenant. 

J^.  Cunningham  Glen  for  the  defendants.  The  expenses  in  question 
are  not  "  outgoings  in  respect  of  the  demised  premises "  within  the 
tenants'  covenant.  They  are  not  outgoings  in  respect  of  the  premises 
as  demised.  They  are  expenses  of  making  additions  to  the  demised 
premises ;  and  such  expenses  are  totally  different  in  character  from  the 
expenses  of  abating  nuisances  and  other  similar  expenses  which  have 
come  in  question  in  such  cases  as  Foulgerw,  Arding^  1902,  i  K.  B. 
700;  71  L.  J.  K.  B.  499,  and  Stockdale  v.  Asckerberg^  1904,  i  K.  B. 
447;  2  L.  G.  R.  529;  73  L.  J.  K.  B.  206.  Further,  a  tenant's 
covenant  to  pay  outgoings  will  only  cover  expenses  such  as  may  have 
been  in  the  contemplation  of  the  parties :  Valpy  v.  St,  Leonardos 
Wharj  Co,  (1903)  i  L.  G.  R.  305.  In  the  present  case  the  lease  was 
granted  before  the  Act  of  1891,  the  legislation  in  which,  as  to  escape 
from  fire,  was  a  new  departure,  and  the  expenses  of  providing  such 
means  of  escape  cannot,  therefore,  have  been  contemplated  by  the 
parties.  Indeed,  the  unblocking  of  the  doors  was  certainly  contrary  to 
their  express  agreement. 

Secondly,  Monk  v.  Arnold^  1902,  i  K.  B.  761  ;  71  L.  J.  K.  B.  441, 
establishes  that  application  to  the  county  court  under  section  7  (2)  of 
the  Act  of  1891  is  a  condition  precedent  to  any  right  on  the  owner's 
part  to  recover  any  part  of  expenses  incurred  by  him  under  the  section 
from  the  tenant ;  and  that  the  county  court  has  power,  whatever  the 
contract  between  the  parties  may  be,  to  make  such  order  as  is  just  and 
equitable.  The  authority  of  that  case  is  not  shaken  by  the  cases  under 
section  10 1  of  the  Factory  and  Workshop  Act,  1901.  For  those  cases 
turned  on  provisions  requiring  the  court  of  summary  jurisdiction  to  have 
regard  to  any  contract  betweeh  the  parties  to  which  there  are  no  corres- 
ponding provisions  in  section  7  (2)  of  the  Act  of  189 1. 

[He  also  cited  Arding  v.  Economic  Printing  Co,  (1898)  79  L.  T.  622.] 

Poyser  in  reply. 

Darling  J.  Whatever  may  be  the  proper  decision  in  this  case,  it  is 
perfectly  plain  that  the  question  raised  is  one  of  difficulty  and 
considerable  complexity,  and  I  shall  feel  some  surprise   if  the  party 
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^^^^        against  whom  I  decide  remains  content  with  my  decision.     The  matter 
Horner  9.  arises  in  this  way.     In  1&90  the  defendants  took  a  lease  from  the 

Franklin.  plaintiff  of  certain  premises,  and  in  consequence  of  something  ihat  was 

done  to  them  they  became  a  factory  within  the  meaning  of  the  Factory 
and  Workshop  Act,  1891.  The  lease,  which  was  granted  on  May  8, 
1890,  for  a  term  of  21  years  from  March  25,  1890,  contained  a 
covenant  by  the  defendants,  the  lessees,  that  they  would  during  the 
said  term  "  pay  all  the  existing  and  future  taxes  sewers  rates  and  rates 
assessments  and  outgoings  of  every  description  for  the  time  being 
payable  by  landlord  or  tenant  in  respect  of  the  said  demised  premises 
(the  landlord's  property  tax  alone  excepted)."  It  also  contained  a 
covenant  on  the  part  of  the  plaintiff,  as  follows : — "  and  the  lessor 
hereby  further  covenants  with  the  lessees  that  he  will  within  one  month 
after  the  execution  of  these  presents  brick  up  in  a  proper  and  workman- 
like manner  the  two  doorways  leading  from  the  premises  hereby 
demised  into  the  premises  27,  Lamb  Street,  and  into  the  stable  yard 
respectively."  This  the  plaintiff  did  in  pursuance  of  his  covenant,  and 
afterwards  the  London  County  Council,  acting  under  the  Factory  and 
Workshop  Act,  1891,  s.  7  (2),  called  upon  him  as  owner  to  make 
certain  alterations  so  as  to  render  the  premises  safe  in  case  of  fire, 
among  which  was  a  requisition  that  he  should  open  the  very  doorways 
he  had  bricked  up  in  accordance  with  his  covenant.  The  plaintiff 
complied  with  this  notice,  made  the  necessary  alterations,  opened  the 
doorways  and  expended  jC^^S  ^^s.  in  doing  so.  In  order  to  recover 
that  sum  the  plaintiff  now  brings  this  action  against  his  tenants,  the 
defendants.  He  claims  to  be  entitled  to  recover  it  in  this  Court 
without  having  recourse  to  the  county  court.  The  contention  on  behalf 
of  the  plaintiff  is  that  these  expenses  were  incurred  for  outgoings,  and 
are  therefore  recoverable  under  the  terms  of  the  covenant.  Mr.  Glen, 
on  the  other  hand,  contends  for  the  defendants  that  these  expenses  are 
not  or  cannot  be  outgoings,  because  the  outgoings  to  be  paid  under 
the  covenant  were  outgoings  in  respect  of  "the  said  demised  premises"; 
and  that  these  were  not  the  demised  premises,  because  of  the  alteration 
in  their  character  by  the  addition  of  staircases  and  the  opening  of  the 
doorways  which  the  plaintiff  had  closed  in  accordance  with  his 
covenant.  But  I  do  not  think  the  word  "  premises  "  is  to  be  read  with 
such  precision.  In  my  opinion  "  premises ''  in  the  lease  is  a  somewhat 
vague  and  loose  term  intended  to  embrace  the  thing  demised,  even  if 
some  alteration  has  been  made  to  it  under  the  provisions  of  the  lease. 
Upon  that  point,  therefore,  Mr.  Glen's  argument  fails,  and  I  hold  that 
the  expenses  were  outgoings  in  respect  of  the  demised  premises. 

But  Mr.  Glen's  further  contention  is  that  the  plaintiff  cannot  bring 
his  action  in  the  High  Court,  and  ought  to  have  gone  to  the  county 
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court.      This  argument  is  grounded  upon   the  concluding  words  of       t90^ 

subsection  (2)  of  section  7  of  the  Factory  and  Workshop  Act,   1891,  Honwrv. 

which  are  as  follows  : — "  If  the  owner  alleges  that  the  occupier  of  the  ^'ra'^klm. 

factory  ought  to  bear  or  contribute  to  the  expenses  of  complying  with 

the  requirement,  he  may  apply  to  the  county  court  having  jurisdiction 

where  the   factory  is  situate,  and   thereupon  the  county  court,  after 

hearing  the  occupier,  may  make  such  order  as  appears  to  the  court  just 

and  equitable  under  all  the  circumstances  of  the  case."    It  will  be  seen, 

therefore,  that  the  words  are  "  ought  to  bear,"  so  that  the  Legislature 

has  not  said  that  "  ought  to  bear  if  there  be  no  contract  between  the 

parties."     Moreover,  it  is  provided  that  the  owner  "may  apply"  to  the 

county  court.     If,  therefore,  the  owner  goes  to  the  county  court  the 

judge  of  that  court  would  be  able  to  do  what  I  sitting  here  could  not 

possibly  do   in   this  action,    because    the  jurisdiction    given    by  the 

subsection  applies  to  the  county  court  alone.    The  plaintiffs  contention 

here  is  that  he  is  not  bound  to  go  to  the  county  court,  but  has  a  right 

to  come  to  the  High  Court  and  sue  the  defendants  upon  their  covenant 

because  these  expenses  are  outgoings  within  the  terms  of  the  covenant, 

and  that  I  am  bound  to  give  him  judgment  for  ;;^i85   12s.,  although 

had  he  gone  to  the  county  court  the  judge  there  might  have  held  that 

it  was  unjust  and  inequitable  that  the  lessee  of  these  premises  should 

pay  these  expenses ;  or  he  might  have  apportioned  them  so  that  the 

present  defendants  need  only  pay  such  portion  as  the  county  court 

judge  should  consider  just  and  equitable.     This  point,  however,  as  to 

whether  the  plaintiff  in  cases  of  this  kind  is  bound  to  go  to  the  county 

court  or  not  has  never  been  definitely  decided.     It  appears  to  me  that 

it  was  purposely  left  open  by  Lord  Alverstone  C.J.  in  Afon^  v.  Arnold, 

1902,  I  K.  B.  761  ;  71  L.  J.   K.  B.  441,  when  at  p.  765  of  the  I-aw 

Reports  he  said,  "  Mr.  Russell  contends  that  this  interpretation  of  the 

section  cannot  be  right,  because  the  landlord  may  sue  in  the  High 

Court  on  the  covenant  of  the  tenant  to  pay  all  outgoings,  and  as  the 

jurisdiction  given  by  this  section  can  only  be  exercised  in  the  county 

court,  and  can  only  be  invoked  by  the  owner,  such  a  construction 

would  work  injustice  to  the  tenant.     That  is  no  doubt  a  difficult  point. 

It  may  be  that  it  is  a  casus  omissus ;  but  I  think  it  impossible  not  to 

give  their  natural  meaning  to  the  plain  words  of  the  section."     I  agree 

with  the  Lord  Chief  Justice  that  such  a  construction  as  that  contended 

for  might  work  injustice  to  the  tenant.      Manifestly  it  would  do  so, 

because  the  tenant  might  have  a  case  in  which  the  county  court  judge 

might  think  it  just  and  equitable  that  the  landlord  should  bear  the 

expenses,  or  that  the  expenses  should  be  divided  between  the  landlord 

and  the  tenant  in  certain  proportions,  yet  if  I  were  to  hold,  and  be 

supported  in  holding,  that  the  landlord  was  not  bound  to  go  to  the 

L  L  L  L  2 


Digitized  by 


Google 


1 1 96  knight's  local  government  reports. 

^^Q^        county  court,  but  might  come  to  the  High  Court  if  he  pleased,  it  would 
Homer  v.  be  tantamount  to  holding  this — that  supposing  the  landlord  were  to 

Franklin.  consider  that  if  he  went  to  the  county  court  the  judge  might  say  to  him 

"  you  yourself  must  bear  nine-tenths  of  those  expenses,"  he  might  stay 
away  from  the  county  court  altogether  and  bring  his  action  in  the  High 
Court  for  the  very  purpose  of  getting  that  which  he  knew  the  county 
court  judge  would  say  was  unjust  and  inequitable.  Therefore  I  am  of 
opinion  that  the  proper  construction  to  put  on  the  words  in  section  7 
(2)  "he  may  apply"  is  that  he  must  go  to  the  county  court.  The 
Legislature  has  appointed  that  court  for  the  purpose  because,  according 
to  the  provisions  of  the  Act  it  was  the  only  court  which  could  do  full 
justice  in  these  cases  of  claims  for  expenses.  I  am  therefore  of  opinion 
that  the  plaintiff  is  not  entitled  to  bring  this  action.  I  also  think  that 
if  the  plaintiff  had  gone  to  the  county  court  under  section  7  (2)  the 
judge  of  that  court  might  have  taken  into  consideration  the  covenant 
in  the  lease. 

I  do  not  think  that  it  is  only  in  cases  under  section  10 1  (8)  of  the 
Factory  and  Workshop  Act,  1901,  that  regard  can  be  had  to  the  terms 
of  the  contract.  That  is  the  section  relating  to  underground  bake- 
houses, and  the  words  of  the  subsection  are  *' regard  being  had  to  the 
terms  of  any  contract  between  the  parties  "  ;  but  I  think  that  the  words 
of  section  7  (2)  of  the  Act  of  1891  are  sufficiently  wide  to  confer  upon 
the  county  court  judge  such  an  equitable  jurisdiction  that  he  may 
equally  under  that  section  regard  the  terms  of  the  contract  between  the 
landlord  and  the  tenant  Indeed,  the  judgments  in  Monk  v.  Arnold 
make  it  plain  that  he  can  do  so.  In  that  case,  at  p.  766  of  the  "Law 
Reports,"  the  judgment  of  Channell  J.  contains  the  following  passage : 
"  The  Legislature,  seeing  that  it  would  be  difficult  to  say  whether  such 
an  obligation  as  this  ought  to  be  imposed  on  the  landlord  or  the  tenant 
of  the  factory,  and  seeing  that  that  question  would  commonly  depend 
on  the  circumstances  of  each  particular  tenancy,  deliberately  refrained 
in  this  section  from  imposing  the  liability  finally  upon  the  landlord. 
They  put  the  liability  on  the  landlord,  in  the  first  instance,  because 
it  was  easiest  and  best  in  the  public  interest  to  make  him  primarily 
responsible,  but  they  gave  the  county  court  judge  power  to  say  how  the 
liability  should  ultimately  fall,  and  for  that  purpose  they  gave  him,  as  I 
think,  power  over  the  contract  which  had  been  entered  into  between  the 
landlord  and  the  tenant."  Therefore,  Channell  J.  says,  and  I  quite 
agree  with  him,  that  jurisdiction  was  given  to  the  county  court 
judge,  not  only  over  the  circumstances  of  the  case,  but  over  the 
contract  between  the  parties — in  effect  that  the  county  court  judge 
could  not  only  make  an  order,  but  such  an  order  as  wouki 
be  just  and  equitable  between  the  parties  in  reference  to  the  contract 
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between  them.  Channell  J.  then  continues:  *'If  the  parties  had  ^^Q** 
by  express  terms  provided  for  expenses  under  this  section  of  the  Homer  v. 
Factory  Act,  so  that  by  that  contract  the  liability  for  those  expenses  Franklin. 
fell  clearly  on  either  the  landlord  or  the  tenant,  then  I  do  not  think  it 
would  be  just  or  equitable  for  the  county  court  judge  to  make  any 
other  order."  In  the  present  case,  I  think,  if  it  were  clear  from  this 
lease  that  the  defendants  had  covenanted  that  if  at  any  time  their 
landlord,  the  plaintiff,  should  be  called  upon  by  the  London  County 
Council  to  spend  money  in  making  alterations  to  the  premises,  in 
accordance  with  a  notice,  they  would  bear  those  expenses,  then, 
although  the  county  court  judge  might  be  of  opinion  that  the  expenses 
should  fall  on  one  party  or  the  other,  or  be  apportioned  between  them, 
yet  he  might  hold  upon  the  covenant  that  such  expenses  had  been  in 
the  contemplation  of  the  parties,  and  provided  for  by  the  covenant,  and 
that  he  would  not  decide,  as  he  otherwise  might  have  done,  that  one  or 
other  of  the  parties  should  bear  them.  Here,  however,  the  word  in  the 
covenant  is  "outgoings,"  a  wide  and  vague  term,  which  could  not 
include  these  particular  expenses,  because  the  lease  was  executed  in 
1 890,  and  the  Factory  and  Workshop  Act,  which  imposed  them,  was 
not  passed  till  1891.  Therefore  the  outgoings  contemplated,  at  the 
date  of  the  contract,  by  the  parties  could  have  no  reference  to  these 
expenses  of  alterations.  Continuing  his  judgment  at  p.  767,  Channell  J. 
says :  "  But  if  that  liability  would  only  fall  on  either  of  them  by  reason 
of  some  general  expression  in  the  covenant,  sufficient  possibly  to  include 
such  expenses  as  these  if  the  statute  had  absolutely  imposed  them  on 
the  landlord,  but  not  clearly  showing  that  the  parties  had  really  contem- 
plated the  case,  and  intended  that  one  or  other  should  bear  these 
expenses,  whether  incurred  at  the  beginning  or  end  of  the  term,  then  I 
think  that  would  be  precisely  the  case  in  which  the  county  couit  judge 
ought  to  make  such  order  as  might  seem  to  him  just  and  equitable  in 
all  the  circumstances  of  the  case."  All  these  considerations  fore- 
shadowed by  Channell  J.  are  entirely  applicable  to  the  present  case,  and 
are  outside  my  purview  sitting  here,  and  required  as  I  am  to  give  judg- 
ment for  the  plaintiff.  Had  the  plaintiff  gone  to  the  county  court  all 
these  matters  could  have  been  taken  into  consideration ;  but  in  the 
High  Court  none  of  them  can  be  taken  into  account  by  me.  I  am, 
therefore,  of  opinion  that  the  plaintiff  ought  to  go  to  the  county  court 
and  obtain  the  decision  of  the  judge  there.  It  may  be  that  the  county 
court  judge  would  consider  him  entitled,  having  regard  to  the  contract 
in  the  lease,  to  the  whole  amount  of  his  claim  ;  on  the  other  hand,  the 
judge  might  hold  that  he  was  entitled  to  none,  or  only  entitled  to  a 
proportionate  part  of  his  claim.  I  rely  upon  the  words  of  the  statute 
for  holding  as  I  do  that  the  plaintiff  must  go  the  county  court,  and 
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__J^^       cannot  at  his  option  bring  his  action  in  the  High  Court.     The  statute 

aomer  ».  casts  the  expenses  of  these  alterations  upon  the  owner,  and  if  it  gave 

Pranklin.  \^[j^  n^  remedy  he  could  not  sue  his  tenant  at  all.     The  only  remedy 

the  statute  gives  him  is  in  the  county  court.     It  does  not  say  he  can  go 

elsewhere,  and  unless  it  had  said  he  could  go  to  the  county  court  he 

couid  not  even  have  gone  there. 

I  think  the  county  court  judge  could  take  the  whole  of  the  lease  into 
consideration  and  apply  a  meaning  to  the  term  "  outgoings  "  upon  the 
principles  laid  down  in  Foulger  v.  Arding,  1902,  i  K.  B.  700;  71  L.  J. 
K.  B.  499.  He  might  come  to  a  variety  of  conclusions,  but  in  the  face 
of  the  legislation  on  the  subject  it  is  not  my  place  to  consider  any  of 
these  things  to-day.  I  therefore  give  judgment  for  the  defendants,  and 
grant  a  stay  of  execution  in  the  view  of  any  appeal. 

Judgment  for  the  defendants. 
Solicitor  for  the  plaintiff— Y.,  Betteley. 
Solicitors  for  the  defetidants — Syrett  and  Son. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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DICKENSON  V.  FORSYTH.  ^^'  ^^^ 

Bsre-laivs— BulldlnflTS— Epectlon  In  contravention  of  bye-laivs— Notloe 
of  InfMnsement— Sufllolenoy  of  notloe. 

■^^'  S3  ^/  ^  series  of  bye-laws  as  to  new  streets  and  buildings  con- 
tained provisions  y  in  the  model  form,  requiring  the  provision  of  an 
open  space  of  given  dimensions  and,  with  certain  exceptions,  free  from 
erections,  in  connection  with  any  neiv  domestic  building,  and  pro- 
hibiting the  diminution  of  the  space  or  other  contravention  of  the 
bye-law  in  the  case  of  a  subsequent  alteration  of  or  addition  to  the 
building. 

No.  96  of  the  same  bye-laws  contained  provisions  of  the  usual 
character  and  in  model  form  requiring  the  giving  of  notice  and  deposit 
of  plans  by  persons  intending  to  erect  new  buildings. 

No.  98  of  the  same  series  contained  provisions,  also  in  model  form, 
to  the  effect  that  where  a  person  who  erects  a  new  building,  or  executes 
other  work  to  which  the  bye-laws  relating  to  new  streets  and  buildings 
may  apply,  receii^s  from  the  surveyor  to  the  local  authority  a  notice 
"  specifying  any  matters  in  respect  of  which  the  erection  of  such 
building,  or  the  execution  of  such  work  may  be  in  contravention  of^ 
any  of  the  bye-laws,  and  requiring  the  person  to  cause  any  thing 
done  contrary  to  any  such  bye-laiv  to  be  amended,  such  person  shall 
comply  with  the  requirements  of  the  notice. 

HtXd,  tluit  proceedings  under  bye-law  98  might  be  founded  on  a  notice 
stating  that  a  wooden  shed  had  been  erected  in  the  back  yard  of  the 
defendant's  property  ^^  contrary  to  Nos.  53  and  96  of  the  bye- laws 
relating  to  new  streets  and  buildings  in  force  in  this  district,''  and 
requiring  the  removal  of  the  shed,  but  giving  no  further  particulars 
as  to  the  nature  of  the  breach  of  bye-law  53  complained  of. 

Case  stated  by  justices  who  had  dismissed  an  information  preferred 
by  the  appellant,  the  clerk  to  the  Chester-le-Street  Rural  District 
Council,  against  the  respondent  charging  that  the  respondent  had  un- 
lawfully erected,  within  the  district  of  the  rural  district  council,  a  shed 
above  the  level  of  the  ground  in  an  open  space  at  the  rear  of  his 
domestic  building,  No.  20,  Avondale  Terrace,  in  such  manner  as  to 
cause  the  distance  across  such  open  space  from  the  rear  of  every  part 
of  such  building  to  the  boundary  of  the  premises  opposite  to  be  less 
than  15  feet,  as  required  by  bye-law  No.  53  made  by  the  council  and 
duly  confirmed,  and  contrar>'  to  the  bye-law,  and,  the  surveyor  of  the 
council  having  on  December  2,  1902,  given  him  notice  in  writing  re- 
quiring him  to  cause  the  shed  to  be  removed  within  21  days,  he  had 
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i!!??l__.  unlawfully  neglected  to  comply  with  the  notice  contrary  to  bye-law  98 

Dickenson  v,       made  by  the  council  and  duly  confirmed,  contrary  to  the  bye-law  and  to 
Forsyth.  \\^^  statute  in  such  case  made  and  provided. 

Bye-law  No.  53  was  as  follows  :  — 

"  Every  person  who  shall  erect  a  new  domestic  building  shall  pro- 
vide in  the  rear  of  such  building  an  open  space  exclusively 
belonging  to  such  building,  and  of  an  aggregate  extent  of  not  less  than 
150  square  feet,  and  free  from  any  erection  thereon  above  the  level  of 
the  ground,  except  a  water-closet,  earth-closet,  or  privy,  and  an  ashpit. 

"  He  shall  cause  such  open  space  to  extend,  laterally,  throughout  the 
entire  width  of  such  building,  and  he  shall  cause  the  distance  across 
such  open  space  from  ever\-  part  of  such  building  to  the  boundary  of 
any  lands  or  premises  immediately  opposite  or  adjoining  the  site  of 
such  building  to  be  not  less  in  any  case  than  10  ft. 

"  If  the  height  of  such  building  be  15  ft,  he  shall  cause  such  distance 
to  be  15  ft.  at  least. 

"  If  the  height  of  such  building  be  20  ft.  he  shall  cause  such  distance 
to  l)e  20  ft.  at  least. 

"If  the  height  of  such  building  be  35  ft.  he  shall  cause  such  distance 
to  be  35  ft.  at  least. 

"  A  person  who  shall  make  any  alteration  in  or  addition  to  such 
building  shall  not,  by  such  alteration  or  addition,  diminish  the  aggre- 
gate extent  of  open  space  provided  in  pursuance  of  this  bye-law  in  con- 
nection with  such  building,  or  in  any  resi)ect  fail  to  comply  with  any 
provision  of  this  bye-law. 

"  For  the  purposes  of  this  bye-law  the  height  of  such  building  shall 
be  measured  upwards  from  the  level  of  the  ground  over  w^hich  such 
open  space  shall  extend  to  the  level  of  half  the  vertical  height  of  the 
roof  or  to  the  top  of  the  parapet,  whichever  may  be  the  higher." 

Bye-law  No.  96  was  as  follows  : — 

"  Every  person  who  shall  intend  to  erect  a  building  shall  give  to  the 
council  notice  in  writing  of  such  intention,  which  shall  be  delivered 
or  sent  to  their  clerk,  at  his  or  their  office,  or  to  their 
sur\'eyor  at  his  or  their  office,  and  shall  at  the  same  time 
deliver  or  send,  or  cause  to  be  delivered  or  sent  to  their  clerk,  at  his 
or  their  office,  or  to  their  surveyor,  at  his  or  their  office,  complete  plans 
and  sections  of  every  floor  of  such  intended  building,  which  shall  be 
drawn  to  a  scale  of  not  less  than  one  inch  to  ever)-  eight  feet,  and  shall 
show  the  position,  form,  arid  dimensions  of  the  several  parts  of  sucb 
building,  and  of  every  water-closet,  earth-closet,  privy,  ashpit,  cesspool, 
well,  and  all  other  appurtenances,  and  in  which  the  building  shall  be 
so  described  as  to  show  whether  it  is  intended  to  be  used  as  a  dwelling- 
house  or  otherwise. 
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"  Such  person  shall  at  the  same  time  deliver  or  send  or  cause  to  be 


1908. 


delivered  or  sent,  to  the  clerk  to  the  council,  at  his  or  their  office,  or  to  Dickeoson  v, 
their  surveyor,  at  his  or  their  office,    a   description  in   writing  of  the  PorsTth. 
materials  of  which  it  is  intendeil  such  building  shall  be  constructed, 
and  of  the  intended  mode  of  drainage  and  means  of  water  supply." 

Bye-law  No.  98  was  as  follows  : — 

'*  Where  a  person  who  shall  lay  out  or  construct  a  street,  or  shall 
erect  a  building,  or  shall  execute  any  other  work  to  which  the  bye-laws 
relating  to  new  streets  and  buildings  may  apply,  shall,  at  any  reason- 
able time  during  the  progress  or  after  the  completion  of  the  laying  out 
or  construction  of  such  street,  or  the  erection  of  such  building,  or  the 
execution  of  such  work,  receive  from  the  surveyor  of  the  council  notice 
in  writing  specifying  any  matters  in  respect  of  which  the  laying  out  or 
construction  of  any  such  street,  the  erection  of  such  building,  or  the 
execution  of  such  work  may  be  in  contravention  of  any  bye^law  relating 
to  new  streets  or  buildings,  and  requiring  such  person  within  a  reason- 
able time,  which  shall  be  specified  in  such  notice,  to  cause  anything 
done  contrary  to  such  bye-law  to  be  amended,  or  to  do  anything  which 
by  any  such  bye-law  may  be  required  to  be  done,  but  which  has  been 
omitted  to  be  done  — 

"  Such  person  shall,  within  the  time  specified  in  such  notice,  comply 
with  the  several  requirements  thereof  so  far  as  such  requirements  relate 
to  matters  in  respect  of  which  the  laying  out  or  construction  of  such 
street,  the  erection  of  such  building,  or  the  execution  of  such  work 
may  be  in  contravention  of  any  such  bye^law. 

"  Such  person,  within  a  reasonable  time  after  the  completion  of  any 
work  which  may  have  been  executed  in  accordance  with  any  such 
requirement,  shall  deliver  or  send,  or  cause  to  be  delivered  or  sent,  to 
the  sur^'eyor  of  the  council,  at  his  or  their  office,  notice  in  writing  of  the 
completion  of  such  work,  and  shall  at  all  reasonable  times  within  a 
period  of  seven  days  after  such  notice  shall  have  been  so  delivered  or 
sent,  afford  such  surve\  or  free  access  to  such  work  for  the  purpose  of 
inspection." 

On  the  hearing  of  the  information  the  above  bye-laws  were  put  in 
evidence,  and  the  following  copy  of  the  notice  of  December  2,  1902, 
which  was  admitted  by  the  respondent : — 

"  Rural  District  Council,  Chester-le-Street, 
December  2,  1902. 

"  Dear  Sir, — 1  am  directed  by  this  council  to  draw  your  attention  to 
the  fact  that  a  wooden  erection  has  been  made  in  the  backyard  of  your 
property  situate  at  No.  20,  Avondale  Terrace,  Chester-le-Street,  con- 
trary to  Nos.  53  and  96  of  the  bye-laws  relating  to  new  streets  and 
l)uildings  in  force  in  this  district,  and  you  are  hereby  requested  to  cause 
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^^^^  the  erection  above  referred  to  to  be  removed  within  twenty-one  days 
Dickenson  v.  from  this  date.  I  would  further  respectfully  remind  you  that  \*ou  are 
Ponyth.  required  by  law  to  let  me  have  a  notice  in  writing  if  the  work  above 

referred  to  is  completed. 

I  am  yours  &c., 

John  H.  Mole." 

It  was  proved  to  the  satisfaction  of  the  justices  that  the  shed,  which 
was  seven  feet  in  height,  caused  the  open  space  at  the  rear  of  the 
respondent's  dwelling-house  to  the  boundary  wall  opposite  to  be  less 
than  15  feet  It  was  admitted  that  the  shed  was  erected  after  the 
building  of  the  dwelling-house  had  been  completed,  and  that  no  pilan 
for  its  erection  had  been  previously  submitted  to  the  surveyor  for  the 
approval  of  the  district  council.  It  was  also  admitted  that  between 
the  service  of  the  notice  of  December  2,  1902,  and  the  laying  of  the 
infonnation,  negotiations  between  the  respondent  and  the  district 
council  had  taken  place  with  reference  to  the  notice,  but  no  conclusion 
had  been  arrived  at. 

The  respondent  alleged,  though  he  called  no  evidence  to  prove  it, 
that  the  shed  had  been  built  several  months  prior  to  the  notice  of 
December  2,  1902 ;  and  that  notwithstanding  the  erection  of  the  shed 
there  still  remained  an  aggregate  open-air  space  at  the  rear  of  his 
dwelling-house  of  259  square  feet,  being  109  square  feet  beyond  the 
requirements  of  bye-law  53. 

The  respondent  took  the  following  objections,  namely  : — 

{a)  That  the  proceedings  were  not  duly  authorised  by  the  district 
council  pursuant  to  section  259  of  the  Public  Health  Act,  1875. 

(3)  That  the  notice  of  December  2,  1902,  was  not  given  by  the  sur- 
veyor of  the  council  within  a  reasonable  time  after  the  erection  of  the 
building  as  required  by  bye-law  98. 

(c)  That  the  notice  was  bad  in  law,  and  that  it  did  not,  as  required 
by  bye-law  98,  specify  the  matters  in  respect  of  which  the  erection  of 
the  building  was  in  contravention  of  bye-laws  Nos.  53  and  96,  such 
bye-laws  being  capable  of  contravention  in  various  ways. 

As  to  objection  (a),  the  appellant  stated  on  oath  that  the  proceed- 
ings were  authorised  by  the  council  at  a  meeting  of  the  whole  council 
held  on  February  26,  1903,  at  which  the  report  of  the  building  com- 
mittee recommending  that  proceedings  be  taken  against  the  respon- 
dent, amongst  others,  for  breach  of  the  bye-laws  was  read  and  adopted. 

As  to  objection  (^),  there  was  no  formal  evidence  as  to  when  Ac 
building  was  erected,  and  since  the  justices  had  decided  to  dismiss  the 
information  upon  the  point  raised  by  the  respondent's  objection  (c) 
they  expressed  no  opinion  as  to  whether  the  notice  was  given  by  the 
surveyor  within  a  reasonable  time,  as  required  by  bye-law  98. 
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Upon  objection  {c)  the  justices  were  of  opinion  that  the  notice  of  JBOS. 

December  2,  1902,  was  bad  in  law,  in  that  it  did  not,  as  required  by  Diek^ngon  z;. 
bye^law  98,  specify  the  matters  in  respect  of  which  the  erection  of  the  Fowyih. 
building  contravened  the  provisions  of  bye-laws  Nos.  53  and  96  referred 
to  in  such  notice. 

The  question  for  the  opinion  of  the  Court  was  whether,  under  the 
circumstances,  the  justices  were  right  in  dismissing  the  information. 

Simey  for  the  appellant.  These  are  bye-laws  relating  to  new  streets 
and  buildings,  and  the  sur\'eyor  served  notice  under  bye-law  98  requiring 
the  removal  of  this  shed.  The  point  taken  by  the  respondent  amounted 
to  this,  that  the  notice  as  framed  did  not  draw  sufficient  attention  to 
the  matters  complained  of ;  but  the  notice,  by  reference  to  the  shed  in 
the  backyard  and  to  bye-laws  53  and  96,  expressed  with  sufficient 
accuracy  the  matters  in  respect  of  which  the  erection  was  in  contraven- 
tion of  those  bye-laws.  The  justices  have  found  that  the  notice  was 
insufficient;  but  the  .submission  is  that  it  was  sufficieht,  and  that  they 
should  have  dealt  with  the  case  on  that  basis.  The  district  council 
axe  only  asking  for  penalties  in  connection  with  the  shed,  and  the  ques- 
tion a-s  to  whether  the  notice  was  given  in  reasonable  time  was  not 
dealt  ifvith  by  the  justices. 

The  respondent  did  not  appear. 

Lord  Ai-verstone  C.J.  We  are  of  opinion  that  the  justices  should 
have  entertained  this  information.  Bye-law  No.  98  provides  that  at 
any  reasonable  time  during  the  progress  or  after  the  completion  of  the 
building  a  notice  in  writing  may  be  given  as  to  any  matters  in  respect  of 
which  the  execution  of  work  may  be  in  contravention  of  a  bye-law.  The 
alleged  breach  here  is  a  contravention  of  bye-law  53,  and  the  respon- 
dent was  informed  by  the  notice  of  December  2,  1902,  that  a  wooden 
shed  had  been  erected  in  his  backyard  contrary  to  bye-laws  53  and  96. 
I  am  of  opinion  that  this  notice  was  sufficient,  since  it  specified  the 
bye-laws  which  it  is  alleged  the  respondent  had  infringed,  and  pointed 
out  the  particular  structure  he  had  erected  in  contravention  of  those 
bye-laws. 

Lawrance  J.     I  am  of  the  same  opinion. 

Kennedy  J.     I  entirely  concur. 

Case  remitted. 

Solicitors  for  the  appellants — Dangerfield  and  Blyth,  for  J.  Turnbull, 
Durham. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibiab  Court  of  3u0tice* 

_  *®^  kino's    bench    division. 

^^^'^'^  nutter  v.  moorhouse. 

Vaeolnatlon— Opdep  to  vaccinate  slgiied  by  Justice  but  not  sealed- 
Valldlty— Subeequent  opdep  puppoptln^  to  cure  defect- Vaoeliia- 
tlon  Act,  1887  (30  «b  Si  Vict,  c  84X  a.  81. 

An  order  of  justices  under  section  31  of  tht  Vaccination  Act, 
1867,  requiring  a  parent  to  cause  his  child  to  be  vaccinated  within  a 
certain  time  is  a  nullity  ufthss  sealed  as  well  as  signed  ;  and  where 
an  order  for  the  vaccination  of  a  child  ivithin  a  certain  number  of 
weeks  from  the  date  thereof  is  signed  but  not  sealed^  the  defect  is  not 
cured  by  the  drawing  up  at  a  later  date  of  a  subsequent  order ^  signed 
and  sealed  by  two  of  the  justices  present  when  first  order  was  verbally 
made,  dated  as  of  the  later  date,  and  requiring  the  vcLccination  of  the 
child  7cithin  a  like  number  of  weeks  from  such  later  date. 

Case  stated  by  the  borough  justices  of  Burnley,  before  whcxn  tht 
appellant  had  been  convicted  in  a  {penalty  under  section  31  of  the 
Vaccination  Act,  1867. 

An  information  was  preferred  on  April  26,  1902,  by  G.  Moorhouse. 
a  vaccination  officer  ap]:K)inted  by  the  guardians  of  the  Burnley  Union 
to  enforce  the  provisions  of  the  Vaccination  Acts,  1867  to  189S 
(hereinafter  called  the  respondent),  that  he  had  reason  to  believe  that 
a  certain  child,  named  Florence  Xutter,  more  than  six  months  old  and 
under  the  age  of  1 4  years,  to  wit,  of  the  age  of  two  years,  then  residing 
at  the  said  borough  within  the  union  for  which  the  said  respondent 
usually  acts,  had  not  been  successfully  vaccinated ;  that  he,  the  said 
respondent,  had  given  notice  to  David  Nutter  (hereinafter  called  the 
appellant),  the  parent  and  person  having  the  custody  of  the  said  child 
to  procure  its  being  vaccinated;  and  that  the  notice  had  been  dis- 
regarded contrary-  to  the  Vaccination  Act,  1867,  s.  31,  which  infwma- 
tion  was  heard  and  determined  at  a  court  of  summarv'  jurisdiction  in  and 
for  the  said  borough  on  May  7,  1902,  the  ap^jellant  appearing  person- 
ally and  being  also  represented  by  a  solicitor.  The  appellant's  solicitor 
consented  to  an  order  being  made  pursuant  to  the  said  secticMi,  and  it 
was  ordered  that  the  appellant  should  cause  the  said  child  to  be  vac- 
cinated within  four  weeks,  and  the  appellant  was  ordered  to  pay  the 
costs. 

On  June  13,  1902,  the  respondent  preferred  another  infonnadoo 
against  the  appellant,  that  he,  the  said  appellant,  being  the  parent  of 
the  said  child,  Florence  Nutter,  unlawfully  did  omit  to  carr)  into  effect 
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the  order  of  May  7,  1902,  the  period  having  expired,  and  the  child  not         ^^^^ 
being  so  vaccinated  nor  shown  to  be  insusceptible  of  vaccination,  con-  Nntter  v. 
trary  to  section  31  of  the  said  Act.     The  order  referred  to  was  signed  Mwhoose. 
by  one  of  the  justices  for  the  said  borough,  but  it  was  not  under  seal. 

The  appellant  attended  in  person,  and  was  also  represented  by  a 
solicitor  at  the  hearing  of  the  last  -  mentioned  informatics 
on  June  25,  1902.  Service  of  the  summons  upon  the 
appellant  personally  was  duly  proved,  and  it  was  also  proved 
by  the  respondent  that  he  had  not  received  any  certifi- 
cate of  the  vaccination  of  the  said  child,  nor  that  it  was  unfit  for 
vaccination  or  insusceptible  of  vaccination.  The  appellant's  solicitor 
asked  the  court  to  dismiss  the  summons,  on  the  ground  that  the  order 
to  have  the  child  vaccinated  served  on  the  appellant  was  a  nullity, 
being  only  under  the  hand  of  a  justice  and  not  under  the  "  hand  and 
seal  "  of  a  justice  as  provided  by  section  31  of  the  said  Act.  By  a 
clerical  error  or  oversight  a  seal  was  omitted  to  be  put  on  the  said  order, 
and  the  court,  being  of  opinion  that  the  objection  was  purely  technical, 
adjourned  the  summons  for  five  weeks  in  order  that  an  order  under 
hand  and  seal  of  a  justice  might  be  ser\'ed  on  the  appellant ;  but  this 
summons  was  afterwards  withdrawn  on  the  application  of  the 
respondent 

An  order  under  the  hand  and  seal  of  two  of  the  justices  sitting  at  the 
said  court  of  summary  jurisdiction  on  the  said  May  7,  1902,  was  sub- 
sequently drawn  up  and  dated  June  25,  1902. 

On  July  25,  1902,  the  respondent  preferred  a  fresh  information 
against  the  appellant  that  he,  being  the  parent  of  the  child  Florence 
Xutter,  under  the  age  of  14  years,  unlawfuly  did  omit  to  carry  into 
effect  a  certain  order  of  the  court  of  summarj-  jurisdiction,  sitting  at 
the  said  borough,  and  dated  June  25,  1902  (being  the  last-mentioned 
order),  made  pursuant  to  section  31  of  the  said  Act;  and  another 
summons  was  thereupon  issued  against  the  said  appellant  for  omitting 
to  carr>-  into  effect  a  certain  order  of  the  court  of  summary  jurisdiction, 
sitting  on  May  7,  1902,  made  pursuant  to  section  31  of  the.  Vaccmation 
Act,  1867,  whereby  it  was  ordered  and  directed  that  he,  the  said  David 
Xutter,  should  cau.se  the  said  child  to  be  vaccinated  within  28  days  from 
the  date  thereof,  which  information  and  summons  were  heard  and  deter- 
mined by  us  on  July  30,  1902.  Upon  such  hearing  the  appellant  did 
not  appear  personally  before  us,  but  was  represented  by  a  solicitor. 
We  convicted  the  appellant,  and  fined  him  the  sum  of  109.,  and  ordered 
him  to  pay  the  sum  of  i  is.  for  costs,  subject  to  this  case. 

Upon  the  hearing  of  the  said  information  the  following  facts  were 
admitted  or  proved  in  evidence  before  us : — 

{a)  Service  of  the  summons    upon    the    apixjllant   personally  was 
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^^^Q^        proved,  and  the  respondent  proved  the  original  order  dated  June  25, 
Nutter  Z'.  1902,  being  an  order  under  the  hands  and  seals  of  two  justices  sitting 

Moorhouse.         on  May  7,  upon  which  was  endorsed  the  memorandum  of  piersonal 
service  of  a  copy  thereof. 

(b)  That  the  respondent  had  not  received  any  certificate  of  successful 
vaccination  of  the  said  child,  nor  that  it  was  unfit  to  be  vaccinated  or 
insusceptible  of  vaccination. 

(c)  The  child  was  still  living. 

(d)  That  two  informations  had  been  laid  for  non-compliance  with 
the  order  made  on  May  7,  1902. 

(e)  That  only  one  order  had  been  pronounced  by  the  justices. 
It  was  contended  on  behalf  of  the  appellant — 

(a)  That  no  evidence  was  before  the  justices  that  the  order  had  been 
served  en  the  appellant 

(b)  That  no  evidence  of  the  order  having  been  made  was  adduced. 

(c)  That  the  order  dated  June  25,  1902,  under  the  hands  and  seals 
of  two  justices  was  not  the  order  pronounced  by  the  court  sitting  <mi 
May  7,  1902,  inasmuch  as  the  order  then  made  was  to  vaccinate  the 
child  within  28  days  from  May  7,  1902,  whereas  the  order  drawn  up 
and  signed  by  and  under  the  seals  of  the  justices  was  to  vaccinate  the 
child  within  28  days  from  the  date  thereof,  namely,  June  25,  1902. 

(d)  That  the  information  and  summons^  were  not  for  the  same 
offence,  the  information  stating  that  the  appellant  "unlawfully  did 
omit  to  carry  into  effect  a  certain  order  of  the  court  of  summary  juris- 
diction sitting  in  the  said  borough  dated  June  25,  1902,  whereby  it  was 
directed  that  the  appellant  should  cause  the  said  child  to  be  vaccinated 
within  twenty-eight  days  from  the  date  thereof  " ;  and  the  simimons 
stating  that  the  appellant  "  unlawfully  did  omit  to  carry  into  effect  a 
certain  order  of  the  court  of  summary  jurisdiction  sitting  in  the  said 
borough  on  May  7,  1902,  whereby  it  was  ordered  and  directed  that  he, 
the  appellant,  should  cause  the  said  child  to  be  vaccinated  within 
twenty-eight  days  from  the  date  thereof.'* 

(e)  That  the  order  was  not  properly  proved. 

(/)  That  the  justices'  order  of  May  7,  1902,  when  drawn  up  and 
sealed  by  the  justice,  should  bear  the  date  of  the  day  on  which  it  was 
pronounced,  and  relate  back  to  that  date.  And  that  the  order  which 
was  drawn  up  and  signed  and  sealed  by  the  justices  was  invalid 
because  it  bore  date  June  25,  1902  :  Rait  v.  Parkinson  (1851)  20  L.  J. 
M.  C.  208. 

{g)  That  the  order  of  the  justices  could  not  be  amended  after  once 
delivered :  Rex  v.  Cheshire  Justices  (1833)  5  B.  &  Ad.  439;  2  N.  &  M. 
827. 

It  was  contended  on  behalf  of  the  respondent — 


Digitized  by 


Google 


KJB.  KINGS    BENCH    DIVISION.  1 207 


(a)  That  the  order  under  the  hands  and  seals  of  two  justices  having 
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been  put  in,  it  was  not  necessary  to  tender  any  other  evidence  as  to  the  Nutter  v. 
making  of  such  order.  MoorhoMe. 

(b)  That  it  was  not  necessary  to  prove  service  of  the  order  on  the 
appellant,  the  appellant  having  been  present  in  court  when  the  order 
was  made,  and  the  solicitor  having  consented  thereto,  and  also  inas- 
much as  the  document  signed  by  the  justice  dated  May  7,  1902,  though 
not  amounting  to  an  order  under  section  31,  was  a  minute  of  the 
decision  of  the  justices  and  had  been  served  upon  the  appellant 

(c)  That  the  evidence  adduced  was  sufficient  proof  that  the  appel- 
lant had  not  complied  with  the  order  referred  to. 

We  were  of  opinion  that  proof  of  the  order  having  been  made  was 
unnecessary,  the  order  under  the  hands  and  seals  of  two  justices  being 
before  us,  and  one  of  us  having  been  present  and  constituted  one  of  the 
court  of  summary  jurisdiction  sitting  on  May  7,  1902,  when  the  order  to 
vaccinate  was  made;  and  that  proof  of  the  service  of  the  order  was 
unnecessar}',  inasmuch  as  the  appellant's  solicitor  had  consented  to  the 
making  of  it  when  the  appellant  was  also  present  in  person,  and  there- 
fore had  notice  of  it.  We  were  also  of  opinion  that  the  appellant  had 
had  ample  opportunity  of  complying  with  the  order  of  the  court  made 
on  May  7,  1902,  and  dated  June  25,  1902;  that  the  words  "date 
thereof  "  in  such  order  were  not  material,  seeing  that  more  than  28 
days  had  elapsed  since  both  the  date  when  the  order  was  made,  namely. 
May  7,  1902,  and  the  date  of  the  order  of  June  25,  1902  ;  and  having 
regard  to  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict  c.  43), 
s.  I ,  that  the  variance  between  the  information  and  summons  was  not 
material,  and  that  the  appellant  was  not  deceived  or  misled  thereby. 
We  were  also  of  opinion  that  the  order  under  hands  and  seals  of  two 
of  the  justices  was  good  in  law. 

The  question  was  whether  upon  the  facts  as  stated  the  decision  and 
determination  of  the  justices  was  right  in  point  of  law. 

At  her  ley  J  ones  ^  K.C.y  for  the  appellant,  read  the  case  and  referred 
to  the  contentions. 

The  respondent  did  not  appear. 

Lord  Alverstone  C.J.  I  am  of  opinion  that  this  appeal  must  be 
allowed,  although  we  have  not  had  the  advantage  of  hearing  any  argu- 
ment on  the  part  of  the  respondent  It  seems  that  under  section  3 1  of 
the  Vaccination  Act,  1867,  there  must  be  an  order  signed  and  sealed 
by  a  justice.  The  words  are :  The  justice  "  may  if  he  see  fit  make  an 
order  under  his  hand  and  seal  directing  such  child  to  be  vaccinated 
within  a  certain  time."     Upon  objection  having  been  taken  on  behalf 
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^^^*^        of  the  ai)pellant  that  the  order  had  not  been  sealed,  the  justices  appear 
Nttttor  w.  to  have  adjourned  the  proceedings,  and  subsequently,  on  June  25,  1902. 

Moorhouse.  ^q  Yiaye  made  an  order  in  the  absence  of  the  appellant.  This  does  not 
appear  to  be  a  case  in  which  something  has  been  done  to  cure  a  tech- 
nical defect  in  the  order,  but  a  case  in  which  an  order  was  made  as 
from  a  date  differing  from  that  of  the  original  order  and  imposing  fresh 
liabilities.  In  procedure  of  this  kind  it  is  clearly  necessar}-  that  even- 
thing  should  be  done  regularly ;  and  in  my  opinion  the  proceedings 
subsequent  to  the  hearing  of  the  information  on  May  7,  1902,  were 
wrong,  and  cannot  be  supi^orted. 

Wills  J.  I  am  of  the  same  opinion.  It  is  clear  that  the  second 
order,  that  of  June  25,  was  invalid.  It  was  not  the  drawing  up  of  the 
order  of  May  7,  1902.  There  never  was  an  order  of  May  7  such  as  was 
required  by  the  Act  of  Parliament.  Therefore,  there  was  no  order  for 
the  disobedience  of  which  the  appellant  could  be  proceeded  against. 

Channell  J.     I  agree. 

Appeal  ailoived. 

Solicitor  for  the  appellant — R.  H.  Bentley,  for  Roberts  and  Riley, 
liurnley. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-al-I^w. 
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REX  V.  FLEETWOOD  URBAN  DISTRICT  COUNCIL  '^^'^  ^ 

Aeoounts— Audit-Inspection  of  Aeoounts— Mandamiuh-Publlo  Health 
Act,  1876  (88  &  89  Vlot,  e.  66),  s.  247. 

The  Court  will  not  grant  a  mandamus  requiring  a  district  council 
to  permit  the  inspection  of  accounts  which  have  already  been  audited 
for  some  considerable  time,  at  the  instance  of  a  person  who  was 
entitled,  under  section  247  (4)  of  the  Public  Health  Act,  1875,  as  a 
person  interested,  to  inspect  such  accounts  when  deposited  for  inspec- 
tion prior  to  audit,  but  who  was  at  that  time  wrongfully  refused  access 
to  the  accounts,  where  it  does  not  appear  that  the  applicant  has  any 
reason  for  supposing  that  by  investigation  of  the  accounts  he  would 
discover  any  right  which  he  could  enforce  or  any  wrong  in  respect  of 
which  he  could  claim  redress. 

Rule  nisi  for  a  mandamus  calling  upon  the  Fleetwood  Urban 
District  Council  to  show  cause  why  the  applicant,  a  Mr.  Marginson, 
should  not  be  at  liberty  to  inspect  the  accounts  and  documents  of  the 
council  for  the  year  ending  March  31,  1902. 

The  applicant  was  during  the  earlier  part  of  the  financial  year 
1 901-1902  a  member  of  the  Fleetwood  Urban  District  Council,  and 
chairman  of  the  finance  committee  of  the  council.  He  became, 
however,  disqualified  for  membership  of  the  council  by  being  adjudi- 
cated bankrupt,  and  in  November,  1901,  the  council  duly  declared  his 
seat  vacant.  While  chairman  of  the  finance  committee  he  had  signed 
numerous  cheques  on  behalf  of  the  council. 

When  the  council's  accounts  for  the  financial  year  1 901-1902  were 
deposited  for  inspection  prior  to  audit,  the  applicant  applied  to  Mr. 
Joseph  Tildsley,  the  clerk  of  the  council,  to  be  allowed  to  inspect  them, 
claiming  the  right  of  inspection  under  section  247  (4)  of  the  Public 
Health  Act,  1875,  as  a  person  interested.  The  clerk,  however,  refused 
to  allow  the  applicant  to  inspect  the  accounts. 

The  applicant  then  took  summary  proceedings  against  the  clerk 
under  the  subsection  in  respect  of  his  refusal  to  permit  the  applicant 
to  inspect  the  accounts. 

The  justices  were  of  opinion  that  the  appellant,  as  previous  chair- 
man of  the  finance  committee,  would  have  been  a  person  interested 
and  entitled  to  inspect  the  accounts  had  he  not  been  a  bankrupt,  but 
held  that  as  he  had  been  adjudicated  bankrupt  he  had  no  locus  standi 
at  the  time  he  applied  to  see  the  accounts,  and   was   therefore  not 
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^^^^  entitled  to  inspect  them ;  and  they  accordingly  dismissed  the  inforaia- 
Rex  7/.  Fleet-  tion,  subject  to  a  case  stated  for  the  opinion  of  the  High  Court. 
S2i*?<Wi/.ii  '^^^  Divisional  Court,  on  the  case  so  stated,  held  in  Marginson  v. 
Tildsleyy  i  L.  G.  R.  333.  which  was  heard  on  March  27,  1903,  that  the 
justices  were  wrong,  and  that  the  applicant  was  a  person  interested 
and  entitled  to  see  the  accounts,  and  remitted  the  case  to  the  justices 
with  directions  to  convict  Mr.  Tildsley.  The  justices  accordingly  con- 
victed and  imposed  a  penalty  on  Mr.  Tildsley. 

The  applicant  then  at  once  applied  to  Mr.  Tildslev-  for  inspection  of 
the  accounts,  but  that  gentleman,  seeing  that  the  seven  days  before  the 
audit  of  the  accounts  had  long  elapsed,  and  that  it  was  not  clear  that 
there  was  statutory  authority  for  inspecting  the  books  on  any  other 
days,  refused  to  permit  Mr.  Marginson  to  inspect  the  accounts. 

The  present  rule  was  obtained  on  November  10,  1903.  The  affidavit 
filed  on  behalf  of  the  district  council  in  opposition  to  the  rule  showed 
that  the  position  taken  up  by  them  was  that  the  time  had  gone  by,  and 
that  therefore  the  applicant  was  not  entitled  to  see  the  accounts. 

Macmorran,  K.C.^  and  Scholefeld  showed  cause  against  the  rule. 
The  applicant  had  no  right  in  the  year  1903  to  inspect  the  accounts  of 
the  district  council  for  the  year  ending  in  March,  1902.  As  a  matter 
of  fact,  he  did  attend  the  audit  in  1902.  and  carried  in  certain  objec- 
tions, which  were  dealt  with  by  the  auditor.  He  has  seen  the  books, 
and  there  is  no  reason  why  he  should  see  them  again  after  the  close  of 
the  audit,  particularly  as  it  is  not  suggested  that  he  himself  has  been 
surcharged.  There  is  no  statutor}  right  to  see  the  documents  after  the 
audit  has  been  closed. 

Coumbe  in  support.  When  Marginson  v.  Tildsley  (1903)  i  L.  G.  R. 
333>  was  before  this  Court  on  March  27,  1903,  no  suggestion  was  then 
made  that  Mr.  Marginson  had  already  seen  the  books  between  May 
and  December,  1902.  The  suggestion  that  he  has  so  seen  them  is 
made  for  the  first  time  to-day.  As  soon  as  it  was  held  by  this  Court 
in  Marginson  v.  Tildsley  that  the  appellant  was  entitled  to  see  the 
books  he  applied  for  immediate  inspection.  He  has  not  been  guilty  of 
laches,  and  has  come  to  this  Court  with  all  reasonable  promptitude 
when  he  found  that  the  insj^ection  and  investigation  of  these  was  again 
denied  him.  He  is  entitled  to  see  them  to  find  out  if  he  has  been  sur- 
charged :  Reg.  V.  Rochester  Corporation  (1857)  27  L.  J.  Q.  B.  45. 
There  may  be  many  grave  irregularities  in  the  accounts :  Rex  v.  Great 
Farringdon  Guardians  (1829)  9  B.  &  C.  541.  It  is  a  matter  of  public 
policy  that  this  mandamus  should  go. 

Lord  Alverstone  C.J.     If  it  were  possible  for  us  to  consider  that 
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this  Mr.  Marginson  had  a  real  grievance,  or  that  any  real  remedy  or  iSO^ 
action  was  open  to  him  upon  his  investigating  these  books,  we  might  Rex  v,  Pleet- 
perhaps  stretch  a  point  in  his  favour  and  make  this  rule  absohite,  J^.J?^ 
because  I  think  he  was  in  a  measure  wrongfully  refused  permission  to 
investigate  these  books,  upon  the  ground  of  his  bankruptcy.  But 
I  cannot  gather  from  Mr.  Coumbe's  argument  that  he  has  anything  to 
gain  by  seeing  them.  1  certainly  do  not  think  that  we  ought  in  the 
exercise  of  our  discretion  to  make  this  rule  for  a  mandamus  absolute, 
so  that  the  council  should  be  obliged  to  collect  all  these  books  and 
give  inspection  of  them  after  the  accounts  which  they  contain  have 
been  audited  for  more  than  a  year  past,  and  when  there  can  be  no  sug- 
gestion of  the  disclosure  of  any  unredressed  wrongs  which  would  affect 
Mr.  Marginson  or  his  estate  in  any  material  particular.  It  is  not  sug- 
gested that  his  investigation  would  disclose  any  surcharge  upon  him 
personally,  and  we  have  no  materials  before  us  which  can  lead  us  to 
suppose  that  he  could  discover  any  right  which  he  could  enforce  or 
wrong  for  which  he  could  claim  redress  upon  his  inspection  of  these 
books  and  documents.  He  would,  therefore,  be  none  the  better  off 
nor  would  he  gain  anything  by  his  inspection.  He  has  really  put  for- 
ward no  substantial  reason  for  seeing  these  books.  He  makes  out  no 
personal  injury  or  wrong  inflicted  beyond  the  refusal  of  inspection. 
He  was,  in  the  first  instance,  refused  inspection  in  May,  1902,  and  he 
then  and  there  proceeded  against  the  clerk  of  the  council  for  a  j)enalt>. 
The  justices  dismissed  the  summons  upon  the  mistaken  ground  that 
the  applicant  was  precluded  from  having  any  right  to  see  the  books 
by  his  bankruptcy.  Uix>n  a  case  stated  for  our  opinion  we  held  that 
the  justices  ought  not  to  have  dismissed  the  information  on  that 
ground.  The  case  then  went  back,  and  the  clerk  who  had  been  sum- 
moneii  was  fined.  That  brings  us  to  May,  1903,  and  Mr.  Marginson 
again  applies  for  inspection  of  the  books,  but  the  clerk  takes  up  the 
position  that  after  what  had  taken  place  the  matter  was  closed,  and 
that  the  time  for  inspection  had  gone  by.  In  Noveml:)er,  1903,  Mr. 
Marginson  comes  to  this  Court  and  moves  for  the  present  rule  nisi,  and 
in  my  view  of  the  case  I  think  that  had  there  been  any  real  or  substan- 
tial reason  for  his  seeing  the  books,  or  if  his  investigation  of  them  would 
answer  some  really  useful  purpose,  he  would  have  come  to  the  Court 
before,  and  would  not  have  delayed  till  November.  I  recollect  point- 
ing out  when  the  rule  nisi  was  moved  that  it  appeared  likely  Mr.  Mar- 
ginson would  have  considerable  difficult)*  in  getting  it  made  absolute. 
If  it  had  been  made  to  appear  to  us  that  there  was  any  claim  which 
Mr.  Marginson  could  enforce  in  respect  of  anything  he  had  suffered, 
I,  speaking  for  myself,  would  strain  my  own  view  of  the  case  so  that 
he  should  have  an  opportunity'  of  enforcing  it. 
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^^^^  J  think  the  particular  defence  raised  by  the  affidavit  filed  on  behalf 

Rex  V.  Fleet-  of  the  council  that  the  time  had  gone  by  was  not  properly  put  forward ; 
Ka^ct  Oo^  M  the  affidavit  ought  to  have  gone  on  to  indicate  the  real  defence,  which 
was  that  Mr.  Marginson  had  already  had  inspection.  Mr.  Coumbe, 
however,  has  been  unable  to  point  to  any  substantial  wrong  sufifered 
by  Mr.  Marginson  which  would  be  redressed,  or  any  claim  on  his  part 
which  could  be  enforced  upon  a  mandamus  being  granted ;  and  I  am 
therefore  of  opinion  that  this  rule  must  be  discharged,  but  without 
costs. 

Kennedy  J.     I  agree. 
Channell  J.     I  concur. 

/^u/e  discharged. 
Solicitors  for  the  District  Council — Baker  and  Lees. 
Solicitors  for  the  applicant — Clarke  &  Co.,  for  Clarke,  Fleetwood. 
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TOUGH  u.  HOPKINS.  '^'"'- ^• 

NulflHuioe—Blaok  smoke— Metpopolla—"  Chimney  **— Funnel  of  eteamep 
— PpohlblUon  opdep— Speclfioatlon  of  wopIui  neoeseapy  to  prevent 
peouppenoe-Publlo  Health  (London)  Act,  1891  (64  &  55  Viet.  e.  76X 
Mb  5  (4s  5X  2a,  24. 

The  funnel  of  a  steamer  is  a  ^^c/iimney"  wWnn  section  24  (0)  of 
the  Public  Health  (London)  Act,  1891,  dealing  with  nuisances 
caused  by  black  smoke  issuing  from  chimneys. 

Where  all  that  is  required  to  prevent  the  recurrence  of  a  nuisance 
in  London  arising  from  black  smoke  is  careful  stoking,  it  is  unneces- 
sary in  a  prohihition  order  under  section  5  of  the  Act  prohibiting  the 
recurrence  of  the  nuisance  to  specify  any  ivorks  to  be  executed, 
although  the  defendant  may  have  required  that  the  order  should 
specify  the  works  to  be  executed. 

Case  stated  by  one  of  the  aldermen  of  the  City  of  London  before 
whom,  sitting  while  Lord  Mayor,  the  appellant  had  been  convicted  upon 
an  information  preferred  by  the  respondent  under  section  24  of  the 
Public  Health  (London)  Act,  1891,  for  that  on  August  24,  1903, 
between  the  Custom  House  and  Southwark  Bridge  on  the  north  side 
of  the  River  Thames,  in  the  City,  and  within  the  Port  of  London,  upon 
a  certain  vessel,  to  wit,  the  s.s.  Richmond,  of  London,  95,485,  the 
following  nuisance  existed,  namely,  a  chimney  (not  being  the  chimney 
of  a  private  dwelling-house)  sending  forth  black  smoke  in  such  a 
quantity  as  to  be  a  nuisance,  and  that  the  appellant,  being  owner  of  the 
said  vessel,  had  made  default  in  complying  with  the  requisitions  of  a 
notice  dated  April  25,  1903,  served  upon  him  under  section  24  of  the 
Public  Health  (London)  Act,  1891,  requiring  him  to  abate  the  nuisance, 
and  to  execute  such  works  and  do  such  things  as  might  be  necessary 
for  that  purpose,  contrary  to  the  statute. 

The  Lord  Mayor  fined  the  appellant  one  pound,  with  one  guinea  for 
costs,  and  made  under  the  provisions  of  section  5  (4,  5)  of  the  Act  a 
prohibition  order  against  him. 

The  facts,  &c.,  were  set  out  in  paragraphs  5  et  seq.  of  the  case  as 
follows  : — 

5.  Upon  the  hearing  of  the  said  information  the  following  facts  were 
proved  before  me  or  admitted  by  the  said  appellant. 

{a)  That  the  appellant  was  the  owner  of  a  steam  tug  known  as  The 
Richmond. 
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^^^^  (d)  That  on  April  25,  1903,  a  notice  was  served  upon  him  at  the 

Tough  V.  instance  of  the  Port  Sanitary  Authority  of  London,  a  true  copy  whereof 

Hopkins.  jg  marked  A  and  forms  part  of  this  case. 

(c)  That  on  August  24,  1903,  the  said  steam  tug  was  towing  six 
barges,  and  was  proceeding  from  below  the  Custom  House  to  South- 
wark  Bridge  and  beyond,  within  the  jurisdiction  of  the  said  Port 
Sanitary  Authority,  and  that  while  the  tug  was  proceeding  bet^?een 
the  Custom  House  and  Southwark  Bridge  there  was  being  sent  forth 
from  the  funnel  thereof  dense  black  smoke  for  the  space  of  about  five 
minutes  in  such  quantity  as  to  be  a  nuisance. 

(d)  That  the  steam  tug  was  then  being  navigated  by  a  master, 
engineer,  and  crew  employed  by  the  appellant,  who  was  not  on  board, 
and  had  no  personal  knowledge  of  such  emission  of  black  smoke. 

(e)  That  the  steam  tug  did  not  stop  or  lie  up  at  any  point  of  the 
voyage  of  August  24  aforesaid,  but  was  then  proceeding  to  Kingston- 
on-Thames,  where  she  was  in  the  habit  of  lying  every  night,  and  that 
the  said  steam  tug  was  employed  throughout  the  day  in  plying  for  hire 
as  a  tug  between  Woolwich  and  Kingston-on-Thames. 

(/)  That  the  engines  and  boiler  on  board  the  steam  tug  were  ot 
modern  construction  and  of  the  best  known  type  of  marine  engines  and 
boilers,  and  were  constructed  so  as  to  consume,  as  far  as  possible,  all  the 
smoke  caused  therein,  having  regard  to  the  funnel  being  a  short  one, 
and  adapted  for  passing  under  bridges  at  high-water  level  by  hinging 
backwards  nearly  to  deck  level. 

(g)  That  the  appellant  had  given  strict  instructions  to  his  servants  to 
prevent  as  far  as  posbil>le  the  production  of  black  smoke  on  the  said 
steam  tug.  that  good  Welsh  steam  coal  procured  by  the  appellant 
was  burned  on  board,  and  that  the  furnaces  had  been  freshly  stoked 
with  such  coal  at  about  opposite  the  Custom  House  on  the  said 
August  24,  and  that  from  three  to  four  minutes  was  not  an  unreason- 
able time  to  allow  the  fresh  fuel  to  cease  emitting  black  smoke  on  such 
a  vessel. 

(A)  That  the  emission  of  smoke  from  the  funnel  of  the  tug  could 
have  been  prevented  by  the  fire  being  kept  bright  by  frequent  and 
careful  stoking  or  by  the  use  of  steam  coal. 

6.  Upon  the  above  facts  it  was  contended  before  me  by  the 
appellant : — 

(i)  That  section  24  of  the  Public  Health  (London)  Act,  1891,  was 
inapplicable  to  a  steam  tug  such  as  T/te  Richmond  while  plying  to  and 
fro  on  the  River  Thames  as  described  in  paragraph  5  of  this  case. 

(2)  That  The  Richmond  on  the  said  August  24  was  not  a  vessd 
lying  within  the  district  of  the  Port  Sanitary  Authority  within  the 
meaning  of  Article  HI.  of  an  Order  of  the  Local  Government  Board, 
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dated  March  25,  1892,  and  made  under  section  112  of  the  said  Public        ^^O^ 
Health  (London)  Act,  1891.  Ton|hw 

(3)  That  if  by  reason  of  such  Order  of  the  Local  Government  Board  ^^P""^ 
section  24  of  the  Public  Health  (London)  Act,  1891,  was  applicable  to 

a  vessel  used  as  the  said  steam  tug  was  being  used  on  August  24,  1903, 
then  the  proceedings  under  such  section  should  have  been  taken 
against  the  master  of  the  vessel,  and  not  against  the  appellant. 

(4)  That  proceedings  in  respect  of  smoke  from  vessels  plying  on  the 
River  Thames  can  only  be  taken  under  the  provisions  of  section  23  of 
the  Public  Health  (London)  Act,  1891. 

7.  On  bc^half  of  the  respondent  it  was  contended  : — 

(i)  That  the  funnel  of  the  said  steam  lug  was  a  chimney  within  the 
meaning  of  that  expression  in  section  24  (d)  of  the  Public  Health 
(London)  Act,  1891. 

(2)  That  the  alleged  nuisance  arose  owing  to  the  appellant  not 
having  used  anthracite  coal  in  the  furnaces  of  the  said  tug,  and  from  the 
coal  that  was  used  having  been  carelessly  and  improperly  stoked. 

(3)  That  the  appellant  was  liable  for  the  acts  of  his  servants,  and  was 
a  person  by  whose  act,  default,  or  sufferance  the  nuisance  arose. 

(4)  That  I  had  a  discretion  as  to  whether  or  not  I  specified  on  the 
prohibition  order  any  works  to  be  done  by  the  appellant  to  prevent  the 
recurrence  of  the  nuisance,  and  that  it  was  for  me  to  determine 
whether  or  not  it  was  desirable  to  do  so. 

8.  My  attention  was  called  to  the  case  of   IVeekes  v.  King  {i^Z^) 

49  J-  P-  709. 

9.  I  found  as  a  fact  that  the  funnel  of  the  said  steam  tug  was  a 
chimney  within  the  meaning  of  section  24  of  the  said  statute,  and  that 
black  smoke  had  been  sent  forth  from  it  in  such  quantities  as  to  be  a 
nuisance  at  the  place  and  time  and  on  the  day  mentioned  in  the 
information.  I  also  found  as  a  fact  that  no  works  that  could  be  ordered 
would  cure  the  alleged  nuisance,  but  that  it  was  a  question  of  stoking 
with  proper  fuel,  and  that  if  a  bright  fire  were  kept  up  by  frequent  and 
careful  stoking  the  nuisance  could  be  prevented.  I  was  of  opinion  that 
the  information  had  been  properly  laid  under  section  24  {b)  of  the 
Public  Health  (London)  Act,  1891,  and  that  the  appellant  was  a  person 
by  whose  act,  default,  or  sufferance  the  said  nuisance  arose,  and  I 
overruled  the  contentions  of  the  appellant,  and  convicted  him  of  the 
nuisance  alleged  in  the  information,  and  made  an  order  upon  him 
prohibiting  the  recurrence  of  the  said  nuisance. 

10.  The  appellant,  after  I  had  convicted  him  as  above  mentioned, 
required  me  on  making  the  said  prohibition  order  against  him,  under 
section  5,  subsections  (4)  and  (5)  of  the  Public  Health  (London)  Act, 
1891,  to  specify  therein  the  works  to  be  executed  by  him  for  the  purpose 
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^^o^        of  preventing  the  recurrence  of  the  said  nuisance,  but  I  refused  to 
Toneh  v.  specify  any  works  in  the  said  order  because  it  was  not,  in  ray  opinion, 

HopkinB.  desirable  to  do  so,  since  there  was  no  question  of  works  here  involved, 

but  only  a  question  of  careful  and  skilful  stoking  with  proper  fuel. 

IT.  The  questions  for  the  opinion  of  the  King's  Bench  Division  of 
the  High  Court  of  Justice  are  : — 

(a)  Whether  I  was  right  in  law  in  convicting  the  appellant. 

(d)  Whether  the  said  prohibition  order  so  made  upon  him,  under  the 
circumstances  above  set  forth,  is  a  good  and  valid  order  under  the 
Public  Health  (London)  Act,  1891,  s.  5  (4,  5). 

The  Order  of  the  Local  Government  Board  of  March  25,  1892, 
referred  to  in  the  case,  is  an  Order  made  under  section  1 1 2  of  the  Public 
Health  (London)  Act,  1891,  conferring  certain  functions  of  a  sanitary 
authority  under  that  Act  on  the  Corporation  of  the  City  of  London  as 
Port  Sanitary  Authority  of  the  Port  of  London. 

The  material  provisions  of  the  Order  are  as  follows  : — 

"Art.  n.  We  hereby  assign  to  the  said  Mayor,  Commonalty,  and 
Citizens,  as  the  Port  Sanitary  Authority  aforesaid,  on  and  after  the 
thirty-first  day  of  March,  one  thousand  eight  hundred  and  ninety-two, 
and  until  We  by  Order  otherwise  direct,  all  the  powers,  rights,  duties, 
capacities,  liabilities,  or  obligations  of  a  sanitar)'  authority  under  the 
said  Public  Health  (London)  Act,  1891,  created  by  or  arising  out  of  the 
following  sections  of  that  Act,  or  of  the  specified  parts  of  those  sections, 
and  exercisable  by  or  attaching  to  sanitary  authorities,  so  far  as  those 
several  sections  or  such  parts  thereof  are  applicable  to  a  port  sanitary 
authority,  and  to  ships,  vessels,  boats,  waters,  or  persons  within  their 
jurisdiction ;  namely : — 

****** 

Section  24,  relating  to  nuisances  caused  by  smoke. 

*  *  *  *  *  * 

"Art.  HL  For  the  purposes  of  the  aforesaid  sections  and  parts  of 
sections,  any  vessel  lying  within  the  district  of  the  said  Port  Sanitary 
Authority  shall  be  subject  to  the  jurisdiction  of  the  said  authority  as  if  it 
were  a  house,  and  the  master  of  any  such  vessel  shall,  for  such  purposes, 
be  deemed  to  be  the  occupier  of  such  vessel ;  .  .  .  " 

The  Order  is  amended  by  later  Orders  of  the  Local  Government 
Board,  but  not  in  any  respect  material  to  the  present  case. 

/.  A,  Hamilton^  K.C,^  and  Trevor  Bigham  for  the  appellant 
Section  24  of  the  Public  Health  (London)  Act,  189 1,  does  not  apply 
to  the  case  of  black  smoke  issuing  from  the  funnel  of  a  tug  on  the 
River  Thames.     Subsections  (3)  and  (4)  of  section  23   may,  under 
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certain  circumstances,  be  applicable  in  such  a  case,  but  the  information        t^Q^ 
in  this  case  is  not  laid  under  that  section.     If  the  Order  of  the  Local  Toueh  v. 
Government  Board  of  March  25,  1892,  did  make  section  24  applicable  Hopkins. 
to  tugs,  then  the  master,  and  not  the  owner  (the  present  appellant) 
should  have  been  summoned,  though  under  section  23  the  owner  as 
well  as  the  master  could  have  been  summoned.     Section  24  is  wholly 
applicable  to  chimneys  on  land,  and  does  not  contemplate  the  so-called 
chimneys  which  are  really  the  funnels  of  steam  vessels  afloat  on  the  river. 
The  Order  of  the  Local  Government   Board  has  not  increased,  and 
could  not  increase,  the  responsibilities  of  tug  owners  in  respect  of  smoke 
nuisance. 

J^.  Cunningham  Glen  for  the  respondent.  The  funnel  of  a  steam 
vessel  is  nothing  but  a  chimney.  Section  24  of  the  Public  Health 
(London)  Act,  1891,  is  intended  to  deal  with  any  case  of  black  smoke 
not  covered  by  section  23,  whether  on  land  or  on  steamers.  It  is  a 
superadded  protection  against  the  issue  of  black  smoke,  whether  from 
chimneys  ashore  or  afloat.  Although  subsections  (3)  and  (4)  of 
section  23  contain  special  provisions  for  the  construction  of  furnaces  on 
steamers,  yet  the  two  earlier  subsections,  (i)  and  (2),  equally  apply  to 
the  construction  of  furnaces  on  land.  Sections  23  and  24  do  not  deal  with 
different  subject  matters,  but  with  the  different  consequences  arising 
from  their  user,  and  it  cannot  be  said  that  because  steamers  are 
specially  dealt  with  under  section  23  they  must  be  excluded  from 
the  operation  of  section  24. 

Bigham  in  reply.  Section  24  was  never  intended  to  apply  to 
steamers  at  all.  It  is  reasonable  to  suppose  that  section  23  exhausts 
the  operation  of  the  legislation  so  far  as  steamers  are  concerned. 
Section  24  applies  strictly  to  chimneys  and  furnaces  on  land,  and  not  to 
ships  nor  their  furnaces  and  funnels,  which  are  in  no  sense  chimneys 
within  the  contemplation  of  that  section. 

Lord  Alverstone  CJ.  Notwithstanding  the  very  ingenious 
argument  of  Mr.  Hamilton,  and  the  observations  Mr.  Bigham  has 
made,  I  think  that  this  decision  was  right.  I  quite  agree  with  them 
that  the  Order  of  the  Local  Government  Board  of  March  25,  1892,  has 
not  increased  the  responsibility  of  persons  who  own  tugs  in  respect 
of  nuisance  from  smoke.  It  merely  provides  that  the  Port  Sanitary 
Authority  are  to  take  such  proceedings  as  can  be  taken  under  certain 
sections  of  the  Public  Health  (London)  Act,  1891,  including  section  24, 
in  respect  of  "ships,  vessels,  boats,  waters  or  persons  within  their 
jurisdiction  .  .  ."  Whatever  the  opinion  of  the  draughtsman  may  have 
been,  the  mere  inclusion  of  the  section  in  that  Order  would  not  increase 
the  responsibility  of  tug  owners  if  we  were  of  opinion  that  section  24 
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_  could  not  apply  to  the  chimney  or  funnel  of  a  steam  tug  plying  on  the 

ToQ£h  V,  Thames. 

Hopkins.  'pj^g  point  has  admitted  of  argument,  and  there  is  some  ground  for 

thinking  at  the  first  blush  that  the  wording  of  section  24  would  indicate 
that  it  was  intended  to  apply  to  chimneys  on  land  in  the  ordmary  sense 
of  the  word ;  but  when  we  look  at  the  object  of  the  legislation,  and  at 
certain  expressions  in  section  24  itself,  I  think  any  such  construction 
would  be  too  narrow.  It  is,  as  far  as  this  part  of  the  section  is  con- 
cerned, essentially  what  may  be  called  a  black  smoke  section,  that  is  to 
say,  it  is  a  section  which  provides  in  clause  (d)  that  "  any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house)  sending  forth  black 
smoke  in  such  a  quantity  as  to  be  a  nuisance "  shall  be  a  nuisance 
liable  to  be  dealt  with  summarily.  Subsections  (3)  and  (4)  of  section  23 
undoubtedly  deal  specifically  with  the  steam-engines  and  furnaces 
used  in  the  working  of  steam  vessels  which  are  worked  in  the  distria 
where  this  case  arose.  Subsection  (3)  provides  that  they  "shall  be 
constructed  so  as  to  consume  or  burn  the  smoke  arising  from  such 
engine  and  furnace  ;  and  if  any  such  steam-engine  or  furnace  is  not  so 
constructed,  or  being  so  constructed  is  wilfully  or  negligently  used  so 
that  the  smoke  arising  therefrom  is  not  effectually  consumed  or  burnt, 
the  owner  or  master  of  such  vessel  shall  be  liable  to  a  fine  not  exceeding 
five  pounds,  and  on  a  second  conviction  to  a  fine  of  ten  pounds." 
Then  by  subsection  (4) :  **  Provided  that  in  this  sect  on  the  words 
*  consume  or  burn  the  smoke  ' "  shall  not  be  held  in  all  cases  to  mean 
"consume  or  burn  all  the  smoke,"  and  the  Court  hearing  an  information 
against  a  person  may  remit  the  fine  if  of  opinion  that  such  person  has 
so  constructed  his  furnace  as  to  consume  or  bum,  as  far  as  possible, 
the  smoke  arising  from  such  furnace  ..."  Those  two  subsections 
show  that  there  are  special  provisions  with  regard  to  the  construction  of 
furnaces  and  engines  upon  steamers  and  the  non  negligent  user  of  them ; 
but  it  is  observed,  and  I  think  the  argument  of  Mr.  Glen  is  of 
importance,  that  there  is  a  corresponding  provision  with  regard  to 
furnaces  upon  land,  because  subsection  (i)  of  section  23  also  provides 
that  the  furnaces  employed  in  the  working  of  engines  by  steam, 
and  a  number  of  other  furnaces,  all  on  land,  "shall  be  constructed 
so  as  to  consume  or  bum  the  smoke  arising  from  such  furnace,** 
and  then  there  is  a  corresponding  subsection  (2)  with  regard  to 
negligent  user. 

Therefore  we  have,  with  regard  to  both  furnaces  on  land  and  furnaces 
on  ships,  provisions  for  the  proper  constmction  of  the  engines  and 
furnaces  and  for  the  non-negligent  user.  Then  comes  section  24, 
which  is  unquestionably  a  nuisance  section.  I  think  it  is  not  without 
importance  that  it  immediately  follows  section  23,  and  is  under  the 
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same  heading,  "  Smoke  consumption."     If  the  words  to  which  I  am        ^^^^ 
about  to  refer  to  can  be  fairly  applied  to  a  chimney  on  board  a  steam-  Toueh  v, 
ship,  there  is  no  reason  why  they  should   not   apply.      Clause  (a)  of  Hopiina. 
section  24  is  as  follows  :  "any  fireplace  or  furnace  which  does  not,  as 
far  as  practicable,  consume  the  smoke  arising  from  the  combustible  used 
therein  ..."  shall  be  a  nuisance  liable  to  be  dealt  with  summarily. 
Then  comes  the  important  clause  (b\  "  any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending   forth  black   smoke   in 
such  a  quantity  as  to  be  a  nuisance  "  shall  be  a  nuisance  liable  to  be 
dealt  with  summarily. 

I  think  that  clause,  quite  apart  from  negligence,  is  intended  to 
deal  with  the  case,  which  has  not  been  covered  by  the  previous 
section,  of  a  chimney  other  than  that  of  a  dwelling-house  sending 
forth  black  smoke. 

VVe  have  had  our  attention  directed  to  the  other  legislation  of  a 
similar  character  with  regard  to  railway  engines  and  with  regard  to 
traction  engines,  and  there  does  not  appear  to  be  any  black  smoke 
nuisance  section  in  any  of  them.  Therefore  one  would  rather  assume 
that  this  legislation  is  something  which  may  be  said  to  be  additional 
protection,  and  to  be  superadded  to  the  legislation  with  regard  to 
construction,  and  unless  the  words  "any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house) "  are  sufficiently  strong  to  show 
that  a  steamship  would  not  be  included,  I  think  both  the  purview  of 
this  section  and  the  object  of  the  legislation  would  point  to  black 
smoke  being  emitted  within  the  port  from  the  chimney  or  funnel  of  a 
steamer  as  constituting  an  offence. 

It  is  quite  obvious  there  may  be  cases  in  which  the  black 
smoke  would  come  from  a  chimney  which  could  not  ordinarily 
be  called  a  funnel.  I  do  not  think  any  argument  can  be  based 
upon  the  fact  that  the  word  *•  chimney  *'  is  used,  because  the  word 
"  funnel "  is  a  technical  and  almost  secondary  meaning  for  that  kind 
of  chimney. 

I  cannot  see  any  reason  why  emission  of  black  smoke  from  steamers 
constantly  plying  on  the  Thames  should  not  be  as  much  prevented  as 
the  emitting  of  black  smoke  from  chimneys  on  land.  I,  therefore, 
come  to  the  conclusion  that  section  23  does  not  contain,  as  Mr. 
Bigham  pressed  us  that  it  did,  the  whole  code  with  regard  to  nuisances 
arising  from  steamships  or  smoke  arising  from  steamboats.  The 
language  of  section  24  is  not  enough  to  enable  us  to  hold  that  it  does 
not  include  the  chimney  of  a  steamship.  Therefore  I  think  this 
conviction  was  right. 

Upon  the  second  point  Mr.  Hamilton  mentioned,  I  ought,  perhaps, 
first  to  say,  that  w^e  held  the  other  day  in   Central  London  Ry.  Co, 
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i904>>        y  Hammersmith  Borough  Council  (\^o^)  2  L.  G.  R.  446,  and  I  think 

ToBrii  V.  we  were  right,  that  the  prohibition  order  was  not  bad  because  it  did  not 

Hopkins.  specify   the   works  to  be  done    though  the  defendant  asked  for  the 

specification  of  them,  if  there  were  no  works  that  could  be  done.     I  do 

not  think  that  objection  prevails.     I  think,  therefore,  that  this  appeal 

should  be  dismissed. 

Kennedy  J.  I  am  of  the  same  opinion.  To  my  mind  the  only 
point,  which  certainly  is  not  wholly  free  from  difficulty,  I  agree,  is  the 
question  as  to  whether  the  words  in  section  24  {b\  "  any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house)  sending  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance,"  include  the  funnel  of  a 
tug  boat  or  steamer.  Usually,  no  doubt,  "  chimney "  is  a  phrase 
applicable  to  that  through  which  smoke  passes  from  a  fire  of  some  sort 
in  a  building.  It  is  not  the  term  which  is  technically  the  proper  tenn 
to  describe  those  passages  or  flues,  or  whatever  they  may  be  called,  in  a 
steamboat,  which  convey  the  smoke  from  the  furnace  to  the  upper  air, 
but  I  see  nothing  to  prevent  "chimney"  from  being  used  in  what  may 
be  called  its  natural  sense,  namely,  that  of  a  passage  by  which  smoke 
from  a  fire  is  carried  away  upwards.  Otherwise  we  should  have  no  "  black 
smoke  section, '^  as  my  Lord  has  described  it  shortly,  with  regard  to  the 
description  of  thing  which  may  send  out  smoke  in  quite  as  great 
quantities,  with  quite  as  great  mischief,  as  what  is  more  usually 
described  by  the  word  "  chimney,"  namely,  the  smoke  passage  from 
the  roof  of  a  building.  There  is,  I  believe,  no  definition  of  "chimney" 
in  the  Act,  and  if  it  is  not  defined  it  seems  to  me  naturally  enough 
intended  to  cover  that  which  it  may  cover  in  a  popular,  though  not  in 
a  technical,  sense. 

I  need  not  add  anything  on  the  other  point  to  that  which  my  Lord 
has  said. 

Channell  J.  I  agree.  I  think  "  chimney  "  in  this  section  is  used 
simply  as  meaning  that  from  which  smoke  issues  into  the  outer  air. 
The  cases  of  funnels  of  steam  vessels,  or  of  funnels  of  locomotive 
engines,  or  other  movable  smoke-producing  apparatus,  might  have  been 
so  dealt  with  elsewhere  in  the  Act  as  to  lead  to  the  conclusion  that 
they  were  not  intended  to  be  included  in  the  general  words  in 
section  24  {b)  \  but,  in  fact,  the  operation  of  section  24  is  only  to  apply 
particular  summary  procedure  in  reference  to  nuisances  to  certain  cases 
of  smoke  nuisance.  The  other  sections  deal  with  the  construction  and 
user  of  apparatus  producing  smoke,  and  do  not  deal,  as  section  24 
does,  with  the  consequences  or  results.  The  result  seems  to  me  to  be 
that  section  24  and  section  23  are  dealing,  not  with  different  subject 
matters,  but  with  different  consequences  of  the  subject  matter,  and 
there  is  no  reason,  therefore,  to  hold  that  because  steam  vessels  are 
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specially  dealt  with  by  section  23,  they  cannot  come  under  section  24. 
I  see  no  reason  for  cutting  down  what  seems  to  me  the  primary  meaning  Tough  v, 
of  the  word  "  chimney  "  in  section  24.  Hopidns. 

Appeal  dismissed. 

Solicitor  for  the  appellant — John  A.  Roberts. 

Solicitor  for  the  respondent — The  City  Solicitor. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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I904w  CHANCERY    DIVISION. 

////;-  21,  22.  MILWARD  V.  BARRY  URBAN  DISTRICT  COUNCIL. 

Bduoatlon  —  Looal  ednoatlon  authority  —  Bduoatlon  oommlttee  - 
Scheme  —  Provision  empoweplnfir  looal  eduoatton  authority  to 
detepmlne  ordep  of  petlpement  of  membeps— Resolution  deter- 
minlnfiT  ordep— Subsequent  pesoluUon  vapylncr  OPdep— Validity- 
SduoaUon  Aot,  1902  (2  Bdw.  VII.  o.  42X  ss.  17  (IX  21  fSX 

An  urban  district  council^  as  the  local  education  authority  under 
section  i  of  the  Education  Act^  1902,  made  a  scheme  lor  the  e-fablish' 
ment  of  an  education  committee  under  section  17  (i)  of  the  Act^ 
7vhich  was  duly  approved  by  the  Board  of  Education.  T7ie  scheme 
provided  (inter  alia)  that  the  council  should  determine  the  order  of 
retirement  of  the  members  of  the  committee.  The  council  passed  a 
resolution  determining  the  order.  Thry  subsequently  passed  a  second 
resolution  by  7vhich  they  purported  to  vary  the  order  of  retirement. 

Held,  that  the  council^  having  by  the  first  resolution  determined 
the  order  of  retirement^  were  functi  officio,  and  that  the  subsequent 
resolution  purporting  to  alter  that  order  was  therefore  ultra  vires 
and  invalid. 

Motion. 

The  Barry  Urban  District  Council,  of  which  the  plaintiff,  John 
Mil  ward,  was  a  member,  were  the  "  local  education  authority  "  for  the 
district  of  Barry  within  the  proviso  to  section  i  of  the  Education  Act, 
1902. 

On  March  t6,  1903,  the  council  made  a  scheme  for  the  establishment 
of  an  "  education  committee  "  under  section  17  (i)  of  the  Act. 

The  scheme  was  as  follows  : — 

"  I.  The  education  committee  (hereinafter  called  *  the  committee') 
shall  when  complete  consist  of  nine  members,  including  persons  of 
experience  in  education  and  persons  acquainted  with  the  needs  of  the 
various  kinds  of  schools  in  the  Barr}'  Urban  District,  appointed  by  the 
Barry  Urban  District  Council  (hereinafter  called  *  the  council '),  five 
being  members  of  the  council,  and  four  other  members  of  whom  two 
at  least  must  be  chosen  from  outside  the  council,  one  at  least  of  these 
being  a  woman. 

"  2.  After  the  30th  day  of  April,  1904,  one  membei  at  least  of  the 
committee  shall  be  one  of  the  four  representatives  which  the  council 
will  henceforward  appoint  on  the  body  of  school  managers  of  the  Bjrry 
County  School. 

"  3.  One  of  the  members  of  the  committee  shall  be  one  of  the 
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councillors  of  the  Glamorgan  County  Council  representing  a  portion  of  ___^?^ 

the  urban  district  of  Barry,  or  an  alderman  of  the  Glamorgan  County  Milward  r. 
Council,  who  has  previously  been  a  county  councillor  representing  a  SvJI-f qJJ^ 
portion  of  the  urban  district  of  Barry. 

"  4.  One  at  least  of  the  members  of  the  committee  shall  be  a  person 
well-acquainted  with  the  commercial  and  industrial  conditions  of  the 
urban  district  of  Barry. 

"  5.  After  the  30th  day  of  April,  1904,  one  member  of  the  committee 
shall  be  appointed  after  consultation  with  the  council  of  the  University 
of  Cardiff. 

"  6.  The  five  members  of  the  committee  who  are  elected  as  members 
of  the  council  shall  not  hold  office  after  they  cease  to  be  members  of 
the  council,  and  the  one  member  of  the  committee  who  is  elected  as  a 
councillor  or  alderman  of  the  Glamorganshire  County  Council  shall  not 
hold  office  after  he  ceases  to  be  a  member  of  the  county  council. 
Subject  thereto  ihe  members  of  the  committee  shall  hold  office  for 
three  years,  provided  nevertheless  that  one-third  shall  go  out  of  office 
on  the  I  St  day  of  May  in  the  year  1904  and  in  each  succeeding  year. 
The  council  shall  determine  the  order  in  which  they  shall  retire. 

"  7.  Members  appointed  to  fill  casual  vacancies  shall  be  appointed 
only  for  the  remainder  of  the  term  of  office  of  the  outgoing  members, 
and  subject  to  the  same  provisions  as  regulated  the  ap|X)intment  of  such 
members. 

"  Any  member  who  is  incapacitated  from  acting,  or  who  is  absent 
from  all  meetings  of  the  committee  during  a  period  of  three  months 
(except  for  some  reason  approved  by  the  council),  shall  thereupon 
cease  to  be  a  member  of  the  committee." 

On  April  16,  1903,  the  scheme  received  the  approval  of  the  Board  of 
Education,  and  on  April  18,  1903,  the  Act  came  into  operation  in  the 
district. 

The  proceedings  of  the  council  and  their  committees  were  regulated 
by  standing  orders  framed  under  the  authority  of  Schedule  I.,  r.  1,  of 
the  Public  Health   Act,   1875  (38  &  39   Vict.  c.  55),  as  applied  by 
section  59  of  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73). 
Order  40  was  as  follows : — 

"  40.  It  shall  be  competent  for  any  member  of  the  council  for  any 
specific  purpose  and  object  to  move  the  suspension  of  all  or  any  of  the 
standing  orders  ;  and  if  at  least  two-thirds  of  the  members  present  vote 
for  such  suspension  the  same  shall  be  suspended  until  the  specific 
object  forming  the  ground  of  such  motion  shall  be  decided  upon  and 
disposed  of  by  the  council;  otherwise  no  standing  orders  shall  be 
suspended" 

On  April  20,   1903,  a  meeting  of  the  council  was  held,  at  which 
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certain  persons,  including  the  plaintiff,  were  appointed  members  of  the 
education  committee,  and  the  following  resolution  was  passed  : — "That 
the  two  co-opted  members  of  the  committee  of  the  Glamorgan  County 
Council  representation  retire  at  the  end  of  the  first  year,  and  that  the  other 
members  of  the  committee  retire  at  the  end  of  the  second  or  third  year, 
according  to  the  number  of  votes  received,  as  follows :  At  the  end  of  the 
second  year  Messrs.  J.  A.  Hughes,  J.  H.  Jose,  and  J.  Milward,  and  at  the 
end  of  the  third  year  Messrs.  B.  Evans,  D.  Lloyd,  and  J.  A.  Manton." 

Under  this  resolution  J.  Milward  was  to  retire  at  the  end  of  the 
second  year. 

On  April  15,  1904,  owing  to  the  redistribution  of  wards  in  the  urban 
district  of  Barry,  the  whole  of  the  council  went  out  of  office,  and  on  tiie 
same  day  an  election  was  held,  ^t  which  the  plaintiff  was  re-elected  a 
member  of  the  council. 

On  April  t8,  1904,  the  annual  meeting  of  the  council  was  held,  at 
which  a  resolution  was  passed  by  the  necessary  two-thirds  majority 
"that  the  standing  orders  of  the  council  be  suspended  in  order  to 
discuss  the  constitution  of  the  education  committee."  A  resolution  was 
then  passed  that  so  much  of  the  resolution  passed  by  the  council  on 
April  20,  1903,  deciding  that  Miss  M.  E.  Meredith  (one  of  the 
co-opted  members)  should  retire  from  the  education  committee  at  the 
end  of  the  first  year,  and  that  Mr.  J.  Milward  should  retire  from  such 
committee  at  the  end  of  the  second  year,  should  be  rescinded,  and  that 
in  lieu  thereof  Miss  M.  E.  Meredith  should  retire  on  May  i,  1905,  and 
Mr.  J.  Milward  retire  on  May  i,  1904. 

On  June  21,  1904,  the  plaintiff  issued  a  writ  against  the  defendant 
council  asking  for — first,  a  declaration  that  the  resolution  of  April  18, 
T904,  was  ultra  vires,  and  that  the  plaintiff  was  entitled  to  act  as  a 
member  of  the  education  committee  until  the  period  of  two  years  from 
the  date  of  his  appointment  as  a  member  thereof  should  have  expired ; 
and,  secondly,  an  injtmction  restraining  the  defendant  council  from 
preventing  him  or  from  interfering  with  his  acting  as  a  member  of  the 
committee  during  such  period. 

This  was  a  motion  by  the  plaintiff  asking  that  the  defendant  council 
might  be  restrained  from  preventing  him  from  or  interfering  with  his 
acting  as  a  member  of  the  education  committee  until  the  trial  of  the 
action  or  further  order. 

By  consent  of  both  parties  the  hearing  of  the  motion  was  treated  as 
the  tnal  of  the  action. 

The  material  provisions  of  the  Education  Act,  1902  (2  Edw.  VII.  c 
42),  are  the  following  : — 

Section  i.  For  the  purposes  of  this  Act  the  council  of  every  county  and  of  croy 
county  borough  shall  be  the  local  education  authority : 
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Provided  that  the  council  of  a  borough  with  a  population  of  over  ten  thousand,  or 


igo4b 


of  an  urban  district  with  a  population  of  over  twenty  thousand,  shall,  as  respects  that  ^^^^gy j  y^ 
borough  or  district,  be  the  local  education  authority  for  the  purpose  of  Part  III.  of  Bany  Ur^ 
this  Act,  and  for  that  purpose  as  respects  that  borough  or  district,  the  expression  Distect  OoniMaL 
•  local  education  authority '  means  the  council  of  that  borough  or  district. 

Section  17. — (i)  Any  council  having  powers  under  this  Act  shall  establish  an 
education  committee  or  education  committees,  constituted  in  accordance  with  a 
scheme  made  by  ihe  council  and  approved  by  the  Board  of  Education  :  Provided  that 
if  a  council  having  powers  under  Part  II.  only  of  this  Act  determine  that  an  education 
committee  is  unnecessary  in  their  case,  it  shall  not  be  obligatory  on  them  to  establish 
such  a  committee. 

(2)  All  matters  relating  to  the  exercise  by  the  council  of  their  powers  under  this 
Act,  except  the  power  of  raising  a  rate  or  borrowing  money,  shall  stand  referred  to 
the  education  committee,  and  the  council,  before  exercising  any  such  powers  shall, 
unless  in  their  opinion  the  matter  is  urgent,  receive  and  consider  the  report  of  the 
education  committee  with  respect  to  the  matter  in  question.  The  council  may  also 
delegate  to  the  education  committee,  with  or  without  any  restrictions  or  conditions  as 
they  think  lit,  any  of  their  p>owers  under  this  Act,  except  the  power  of  raising  a  rate 
or  borrowing  money. 

{3)  Every  such  scheme  shall  provide — 

(a)  for  the  appointment  by  the  council  of  at  least  a  majority  of  the 'committee, 
and  the  persons  so  appointed  shall  be  persons  who  are  members  of  the 
council,  unless,  in  the  case  of  a  county,  the  council  shall  otherwise 
determine ; 
{d)  for  the  appointment  by  the  council,  on  the  nomination  or  recommendation, 
where  it  appears  desirable,  of  other  bodies  (including  associations  of 
voluntary  schools),  of  persons  of  experience  in  education,  and  of  persons 
acquainted  with  the  needs  of  the  various  kinds  of  schools  in  the  area  for 
for  which  the  council  acts  ; 
(c)  for  the  inclusion  of  women  as  well  as  men  among  the  members  of  the 

committee ; 
{d)  for  the  appointment,  if  desirable,  of  members  of  school  boards  existing  at 
the  time  of  the  passing  of  this  Act  as  members  of  the  first  committee. 
♦  ♦  •  ♦  » 

Section  21. — {3)  A  scheme  under  this  Act  when  approved  shall  have  effect  as  if 
enacted  in  this  Act,  and  any  such  scheme,  or  any  provisional  order  made  for  the 
purposes  of  such  a  scheme,  may  be  revoked  or  altered  by  a  scheme  made  in  like 
manner  and  having  the  same  effect  as  an  original  scheme. 

^uckmaster^  K.C,<i  and  O.  Leigh  Clare  for  the  plaintiff.  The  scheme, 
having  been  approved  by  the  Board  of  Education,  has  the  same  effect 
as  if  enacted  in  the  Act — section  21  (3).  The  provision  in  clause  6  of 
the  scheme  that  the  council  should  determine  the  order  in  which  the 
members  of  the  education  committee  should  retire  only  empowered  the 
council  to  determine  once  and  for  all  the  order  of  retirement*  The 
council,  having  by  their  resolution-  of  April  20,  1903,  exercised  that 
power,  yfexefuncti  officio.  The  resolution  of  April  18,  1904,  by  which 
the  council  purported  to  vary  the  resolution  of  April  20,  1903,  was 
therefore  ultra  vires  and  invalid. 

N  N  N  N 
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^^^^  Astdury^  K,C,,  and  S.  G,  Lushsngtofi,  for  the  defendant  counciL     A 

Mflward  v.  distinction  must  be  dra\ni  between  acts  of  the  council  done  under  the 
^Sct  OomfiiL  ^^^  ^^^  ^^^  scheme  and  acts  done  by  virtue  of  their  own  discretion. 
The  plaintiff  having  been  duly  elected  a  member  of  the  education 
committee,  it  is  not  suggested  that  the  council  can  deprive  him  of  his 
office  until  his  term  expires.  But  the  scheme  provides  that  one-third 
of  the  members  are  to  retire  every  year,  and  gives  the  council  power, 
in  the  exercise  of  their  discretion  to  determine  the  order  of  their 
retirement.  Provided,  therefore,  that  the  council  did  nothing  contrary 
to  the  provisions  of  the  scheme,  it  was  open  to  them,  in  the  exercise 
of  the  discretion  thus  vested  in  them,  to  rescind  the  resolution  of  April 
20,  1903,  and  to  substitute  for  it  the  resolution  of  April  18,  1904, 
notwithstanding  that  the  effect  of  the  latter  was  to  shorten  the  plaintiff's 
term  of  office. 

Further,  the  plaintiff  is  not  entitled  to  maintain  the  present  action. 
The  office  of  member  of  the  education  committee  is  a  purely  adminis- 
trative office,  as  it  is  clear  from  section  17  (2)  of  the  Act  that  the 
committee  possess  no  property.  There  is  no  decision  that  a  purely 
administrative  office  confers  a  vested  interest  upon  the  holder.  Aslatt 
V.  Southampton  Corporation  (1880)  16  Ch.  D.  143  ;  50  L.  J.  Ch.  31, 
and  Livingstone  v.  Westminster  City  Council^  1904,  2  K.  B.  109 ;  2 
L.  G.  R.  581  ;  73  L.  J.  K.  B.  434,  are  therefore  distinguishable.  The 
defendant  council  have,  however,  no  desire  to  press  this  objection. 
Buckmastery  K,C,y  was  not  called  on  to  reply. 

Buckley  J.  By  section  17  (i)  of  the  Education  Act,  1902,  the 
council  had  power  to  "  establish  an  education  committee  or  education 
committees,  constituted  in  accordance  with  a  scheme  made  by  the 
council  and  approved  by  the  Board  of  Education  "  ;  and  by  section  2 1 
(3),  "  A  scheme  under  this  Act  when  approved  shall  have  effect  as  if 
enacted  in  this  Act,  and  any  such  scheme,  or  any  provisional  order 
made  for  the  purposes  of  such  a  scheme,  may  be  revoked  or  altered 
by  a  scheme  made  in  like  manner  and  having  the  same  effect  as  an 
original  scheme." 

What  took  place  was  this  :  The  Barry  Urban  District  Council  made 
a  scheme,  which  was  duly  approved  under  the  Act  of  Parliament,  by 
which  it  was  provided  that  the  education  committee  should,  when 
complete,  consist  of  nine  members,  to  be  determined  as  therein 
mentioned,  with  a  provision  in  clause  6  that,  subject  to  sometbing 
which  I  need  not  read»  the  members  of  the  committee  should  hold 
office  for  a  period  of  three  years,  provided  nevertheless  that  one-third 
should  go  out  of  office  on  May  i  in  the  year  1904  and  in  each 
succeeding  year,  and  that  the  council  should  determine  the  order  in 
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which  they  should  retire.     Now  it  is  to  be  noticed  that  the  Act  simply t^Q^   _ 

provides  that  the  council  are  to  establish  an  education  committee.   The  Milwgrd  v. 

number  of  the  members  of  the  committee,  how  they  are  to  retire,  and  mJSct  OoSioil 

all  other  details,  are  left,  so  far  as  the  Act  is  concerned,  to  be  determined 

under    the    term   "establish."      The    council    are    to    establish    the 

committee,  determine  its  constitution,  and  so  on  ;  and  then  that  which 

they  so  establish  is  to  be  "  the  education  committee,"  and  the  scheme 

is  not  to  be  altered  except  by  a  scheme  made  in  like  manner  as  an 

original  scheme.     Under  the  term  "  establish  "  they  either  could,  or  they 

could   not,  determine  the  method  of   retirement.    If  they   could  not 

determine  the  method  of  retirement,  of  course  they  could  not  resolve 

that  one  of  the  members  should  be  retired  at  a  particular  date.     I  have 

no  doubt  myself  that  they  could  determine  the  method  of  retirement. 

If   they   determined   the   method   of  retirement,   could   they  reserve 

to  themselves  power  from  time  to  time  to  vary  the  method  of  retirement 

which  they  had  once  established  under  the  Act  of  Parliament?     I 

think  not.     What  they  did  was  this  :  At  a  meeting  of  April  20,  1903, 

they  appointed  certain  persons,  of  whom  Mr.  Milward,  the  plaintiff  in 

this  action,  was  bne.      They  then   went  on  to   provide  in  the  same 

resolution  that  certain  persons,  of   whom  Mr.  Milward  was  not  one, 

should  retire  at  the  end  of  the  first  year,  and  that  at  the  end  of  the 

second   year  certain  persons,  of  whom  Mr.  Milward  was  one,  should 

retire,  and  that  at  the  end  of  the  third  year  certain  other  persons  should 

retire.     Subsequently,  on  April  18,  1904,  they  passed  a  resolution  that 

so  much  of  the  resolution  passed  in  1903  deciding  that  a  certain  lady, 

Miss  Meredith,  should  retire  at  the  end  of  the  first  year,   and  Mr. 

Milward  at  the  end  of  the  second  year,  should  be  rescinded,  and  that 

in  lieu  thereof  Miss   Meredith  should  retire  in   1905,  which  would  be 

the  second  year,  and  Mr.  Milward  retire  on   May  i,  1904,  which  would 

be  the   first  year ;  that  is  to  say,  the  council  purported  to  rescind  a 

resolution   at   which   they   had  previously  arrived,   that  Mr.   Milward 

should  retire  in  the  second  year,  and  required  him  to  retire  in  the  first 

year  instead.     I  think  they  had  no  power  to  do  so.     When  in  1903  the 

council  passed  the  resolution  that  he  be  appointed  and  that  he  do  retire 

at  the  end  of  the  second  year  they  were/unc/i  officio  until  they  procured 

a  new  .scheme   under  section  21   (3)  of  the  Act.     The '  council  had 

appointed  Mr.  Milward  to  be  a  member  of  the  education  committee  to 

hold  office  until  May  i,  1905.     The  argument  on  the  other  side  really 

comes  to  this — that,  by  introducing  into  the  scheme  the  words  "  the 

council  shall  determine  the  order  in  which  they  shall  retire,"  they  had 

provided  that  the  council  shall  from  time  to  time  determine  the  order 

in  which  they  should  retire.     I  do  not  think  that  they  had  any  power 

to  do  that.     The  council's  one  power  was  to  make  a  scheme  which  was 

N  N  N  N  2 
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^^^^  to  be  a  final  scheme,  and  they  could  not  make  a  scheme  as  to  which 
Mflwahi  V.  they  could  say,  "  This  is  not  to  be  a  final  scheme,  but  is  to  be  revocable 
oSnc^^dl  ^"^  alterable  as  we  from  time  to  time  think  proper."  The  Act  of 
Parliament  prohibits  that  by  section  2 1  (3),  which  says  that  a  scheme 
may  be  revoked  or  altered  by  a  scheme  made  in  like  manner,  but  not 
otherwise.  I  do  not  think  the  council  had  any  power  to  reserve  to 
themselves  by  the  scheme  any  authority  to  vary  from  time  to  time  that 
which  they  had  done  under  the  scheme.  I  think  that  the  effect  of  this 
resolution  in  1903  is  the  same  as  if  there  had  been  written  in  the 
scheme,  "  The  members  shall  consist  of  nine  persons,  of  whom  Mr. 
Milward  shall  be  one,  and  Mr.  Mihvard  shall  hold  office  until  1905." 
I  do  not  think  that  the  council  had  any  power  to  alter  that. 

A  question  was  suggested,  though  counsel  for  the  defendant  council 
said  he  was  not  in  a  position  to  raise  it,  as  to  whether  Mr.  Milward 
could  sue  in  respect  of  an  oflfice  in  which  he  had  no  property — a  mere 
administrative  office.  Of  course  the  question  would  be  ca{>able  of 
being  raised  somehow  by  the  defendants  or  others  interested  in  being 
in  office,  but  counsel  for  the  defendant  council  does  not  raise  the 
question  that  the  plaintiff  is  not  the  proper  person  to  sue,  and  he  asks 
for  a  decision,  and  says  there  is  no  defect  as  regards  the  power  to  sue. 
I  think,  therefore,  that  the  plaintiff  is  entitled  to  a  declaration  that 
the  resolution  that  he  should  retire  in  1904  is  ulfra  vires,  and  that  he 
is  entitled  to  act  as  a  member  of  the  committee  until  May,  1905,  and 
that  an  injunction  most  go  to  restrain  the  defendant  council  from  acting 
contrary  to  the  Act. 

Solicitors  for  ike  plaintiff— Bwrxon,  Yeates,  and  Hart,  for  J.  A.  Hughes, 
Barry. 

Solicitor  Jor  the  defendant  council — I^onard  H.  West,  for  T.  B. 
Tordoff,  Barry, 
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SHARPINGTON  v.  FULHAM  GUARDIANS.  July  5,  6. 

Poop  Laixr— Ouapdlans— Bulldlnfi:  coiiti*a4)t~Bpeaoh— Damages— Refep- 
enoe  to  apbltpatlon— **  Neffleot  op  default  In  the  execution  of 
any  public  duty**  — Limitation  of  time  fop  oommenoement  of 
ppooeedlnsB— ** Debt  claim  op  demand  Incupped  op  become  due** 
—Public  Authopltles  Ppotectlon  Act  (56  &  57  Vict,  c  61),  s.  l(a>- 
Poop  Law  (Payment  of  Debts)  Act^  1859  (22  6l  28  Vict,  c  49X  as-  1 
and  4. 

The  defendant  guardians  entered  into  a  building  contract  with  the 
plaintiff  Jor  the  execution  of  certain  works  required  by  them  in  the 
execution  of  their  public  duties.  The  contract  contained  the  usual 
arbitration  clause.  The  plaintiff  completed  the  contract  in  May^ 
1 90 1 .  ///  addition  to  the  sum  paid  to  him  by  the  defendants^  the 
plaintiff  claimed  a  further  sum  for  expenses  inairred^  as  he  alleged^ 
through  the  acts  neglii^ence  or  defaults  of  the  defendants,  and  delivered 
particulars  of  this  claim  in  September,  1902.  The  claim  was  referred 
to  arbitration,  but  the  defendants  took  objections  to  the  proceedings  on 
the  ground  that  they  liad  not  been  commenced  within  the  si.v  months 
limited  by  section  i  {a)  of  the  Public  Authorities  Protection  Act,  1893, 
and  also  on  the  ground  that  inasmuch  as  the  claim  had  not  been  paid 
within  the  time  limited  by  section  i  of  the  Poor  Law  (Payment  of 
Debts)  Act,  1859,  the  defendants  could  not  now  pay  if. 

Held,  ( I )  that  a  breach  of  a  private  contract  entered  into  by 
guardians  in  execution  of  their  public  duties  was  not  "  a  neglect  or 
default"  in  the  execution  ^^  of  any  public  duty  or  authority^'  within 
section  i  of  the  Public  Authorities  Protection  Act,  1 893,  and  conse- 
quently the  limit  of  six  months  prescribed  by  section  i  {cl)  for  the 
commencement  of  proceedings  did  not  apply  to  a  reference  to  arbitra- 
Jion  in  respect  of  such  breach  : 

(2)  that  the  demand  for  a  reference  to  arbitration  was  not  a  com- 
mencement of  proceedings  within  the  meaning  of  section  4  of  the  Poor 
Law  (Payment  of  Debts)  Act,  1859. 

(3)  that  the  claim  for  damages  for  breach  of  contract  would  not 
constitute  "  a  debt  claim  or  demand  lawfully  incurred  or  become  due  " 
within  the  meaning  of  section  i  of  the  Poor  Law  (Payment  of  Debts) 
Act,  1859  until  the  amount  of  the  damages  had  been  ascertained  either 
by  the  award  of  an  arbitrator  or  in  some  other  manner  provided  by  law. 

This  was  an  action  for  the  determination  of  two  questions  of  law 
raised  by  the  defendant  guardians  in  an  arbitration  between  them  and 
the  plaintiff  arising  out  of  a  building  contract  in  the  following  circum- 
stances : — 

By  a  building  contract,  dated  January  18,  1900,  the  plaintiff  agreed 
to  execute  certain  works,  consisting  of  the  alteration  of  a  house,  No.  9, 
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Parsons  Green,  S.W.,  into  a  receiving  house  for  children,  required  by 
the  defendants  in  the  execution  of  their  statutory  powers,  for  the  sum 
of  ;^4,599,  subject  to  certain  general  conditions  therein  incorporated, 
which  were  of  a  character  usual  in  contracts  of  that  nature.  The 
arbitration  clause  provided  as  follows :— "  If  any  dispute  question 
difference  or  controversy  shall  arise  between  the  parties  to  the  contract 
other  than  questions  respecting  the  quality  of  the  materials  or  labour 
or  as  to  payments  to  be  made  as  the  work  progresses  or  as  to  the 
matters  provided  for  by  clauses  3  and  16  (all  of  which  are  to  be  left  to 
the  sole  decision  of  the  said  architect)  then  and  in  every  or  any  such 
case  the  matter  or  difference  shall  be  and  is  hereby  referred  to  some 
person  to  be  appointed  by  the  President  of  the  Royal  Institute  of 
British  Architects  for  the  time  being,  and  it  shall  be  and  it  is  hereby 
agreed  that  this  reference  shall  be  made  a  rule  of  Her  Majesty's  High 
Court  of  Justice  and  that  the  arbitration  shall  be  conducted  in  all 
respects  according  to  the  provisions  as  to  arbitration  contained  in  the 
Arbitration  Act,  1889,  and  shall  have  all  the  incidents  and  consequences 
of  an  arbitration  under  that  Act." 

The  plaintiff  duly  proceeded  with  and  completed  the  work  10  the 
satisfaction  of  the  defendants'  architect.  The  contract  was  com- 
pleted on  May  3,  1901.  The  sum  of  ;£5,75i  i.ss.,  in  respect  of  the 
original  sum  named  in  the  contract  and  additions,  was  duly  paid 
by  the  defendants  to  the  plaintiff,  but  he  claimed  to  be  paid 
a  further  sum  of  ;^i,357  19s.  for  extra  cost  incurred,  as  he  alleged, 
through  the  acts,  negligence,  or  defaults  of  the  defendants,  and  their 
extensive  alterations  and  changes.  Particulars  of  this  claim  were 
delivered  in  September,  1902,  and  on  November  21  and  23,  1902,  a 
joint  request  for  arbitration  was  signed.  The  claim  came  before  the 
arbitrator  in  March,  1903.  The  defendants  raised  two  preliminary 
objections  before  the  arbitrator.  First,  they  said  that  as  the  plaintiff 
did  not  commence  proceedings  within  six  months  after  the  acts, 
negligence,  or  default  now  complained  of,  nor  within  six  months  next 
after  the  ceasing  thereof,  the  present  action  would  not  lie  by  reason  of 
section  i  (a)  of  the  Public  Authorities  Act,  1893. 

Further,  the  defendants  said  that  the  debt,  claim,  or  demand  could 
not  now  be  paid  by  the  defendants,  by  reason  of  sections  i  and  4  of 
the  Poor  Law  (Payment  of  Debts)  Act,  1859,  as  the  same  was  incurred 
or  became  due  on  or  before  May  3,  1901,  the  date  of  the  completion 
of  the  contract,  and  was  not  paid  within  the  half-year  in  which  the 
ssame  was  incurred  or  became  due,  nor  within  three  months  after  the 
expiration  of  such  half-year,  the  commencement  thereof  being  reckoned 
from  March  30,  1901,  the  time  when  the  last  half-year's  account  was  or 
ought  to  have  been  closed  according  to  the  Poor  Law  Board's  Order  of 
January  14,  1867. 
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The  arbitration  proceedings  were  accordingly  adjourned,  in  order 


1904. 


that  the  questions  of  law  raised  might  be  determined  by  the  Court.  Sharpington  \ 

Section  i  of  the  Public  Authorities  Protection  Act,   1893  (56  &  57  Jj^J^ 
Vict.  c.  61),  provides  that: — 

Section  i.  Where  after  the  commencement  of  this  Act  any  action,  prosecution,  or 
other  proceeding  is  commenced  in  the  United  Kingdom  against  any  person  for  any 
act  done  in  pursuance,  or  execution,  or  intended  execution  of  any  Act  of  Parliament, 
Of  of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or  de&ult  in 
the  execution  of  any  such  Act,  duty,  or  authority,  the  following  provisions  shall  have 
effect: 

{a)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted  unless  it  is 
commenced  within  six  months  next  after  the  act,  neglect,  or  default  complained  of, 
or,  in  case  of  a  continuance  of  injury  or  damage,  within  six  months  next  after  the 
ceasing  thereof. 

Sections  i  and  4  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859  (22 
&  23  Vict.  c.  49),  provide  as  follows : — 

Section  i.  With  respect  to  any  debt,  claim,  or  demand  which  may,  after  the  passing 
of  this  xVct,  be  lawfully  incurred  or  become  due  from  the  guardians  of  any  union  or 
parish,  or  the  board  of  management  of  any  school  or  asylum  district,  such  debt, 
claim,  or  demand  shall  be  paid  within  the  half-year  in  which  the  same  shall  have 
been  incurred  or  l)ecome  due,  or  within  three  months  after  the  expiration  of  such 
half-year,  but  not  afterwards,  the  commencement  of  such  half-year  to  be  reckoned 
from  the  time  when  the  last  half-year's  account  shall  or  ought  to  have  been  closed 
according  to  the  Order  of  the  Poor  Law  Conmiissioners  or  Poor  Law  Board  :  provided 
that  the  Poor  Law  Board  by  their  Order,  may,  if  they  see  fit,  extend  the  time  within 
which  such  payment  shall  be  made  for  a  period  not  exceeding  twelve  months  after 
the  date  of  such  debt,  claim,  or  demand. 

Section  4.  If  any  person  claiming  any  debt  or  demand  shall  have  commenced  or 
shall  hereafter  commence  proceedings  in  any  court  of  law  or  equity,  or  before  any 
justice  or  other  competent  authority,  within  the  time  hereinbefore  limited,  or  within 
the  time  to  which  the  Poor  Law  Board  may  grant  extension,  and  shall  with  due 
diligence  prosecute  such  proceedings  to  judgment  or  other  final  settlement  of  the 
question,  such  judgment  shall  be  satisfied  by  the  guardians  or  managers  against  whom 
or  against  whose  officers  the  same  may  be  brought,  notwithstanding  that  such 
judgment  may  be  recovered  or  such  final  settlement  arrived  at  after  the  expiration  of 
the  period  hereinbefore  provided,  and  all  proceedings  taken  by  mandamus  or  otherwise 
for  the  enforcing  of  such  judgment  without  delay  shall  be  deemed  to  be  within  the 
operation  of  this  section. 

Upjohn,  K.C.y  and  BeddalHox  the  plaintiff.  Section  i  of  the  Public 
Authorities  Protection  Act,  1893,  deals  only  with  neglects  or  defaults 
in  the  execution  of  public  duties  ;  it  has  no  application  to  a  breach  of  a 
private  contract  such  as  is  the  subject-matter  of  this  action.  Statutory 
provisions  of  this  character  do  not  apply  to  contracts  of  a  private 
nature :  per  Brett  M.R.  in  Midland  Railway  Co.  v.  Withington  Local 
Board  (1883)  ii  Q.  B.  D.  788 ;  52  L.  J.  Q.  B.  689,  which  was  a  case 
under  section  264  (now  repealed)  of  the  Public  Health  Act,  1875,  and 


Digitized  by 


Google 


1232 


KNIGHTS    LOCAL   GOVERNMENT    REPORTS. 


1904^ 


1904. 

SharpiDgton  v, 

FalhAm 

Guardi&iis. 


per  Lord  EUenborough  in  Wallace  \.  Smithy  (1S04)  5  East  115;  and 
in  Davies  v.  Swansea  Corporation  (iS53)  8  Ex.  808  ;  22  L.  J.  Ejl  297, 
it  was  admitted  on  behalf  of  the  defendants,  in  argument,  that  a 
similar  statutor)^  enactment  had  no  application  to  such  contracts.  The 
reference  to  arbitration  is  not  "  a  proceeding  "  within  the  meaning  of  the 
section. 

Butcher,  K.C,  and  A.  A,  Hudson  for  the  defendants.  The  act  of 
the  defendants  in  entering  into  this  contract  was  an  "act  done  in 
pursuance  or  execution  of  a  public  duty  or  authority  "  within  the  section. 
In  Fielden  v.  Moriey  Corporation^  1899,  i  Ch.  i ;  67  L.  J.  Ch.  611, 
affirmed  in  the  House  of  Lords,  1900,  A.  C.  133  ;  69  L.  J.  Ch.  314  ;  The 
Ydun,  1899,  P.  236  ;  68  L.  J.  P.  101  ;  Toms  v.  Clacton  Urban  Disirict 
Council  (iSgS)  14  Times  L.  R.  474  ;  Grand  Junction  Waterworks  Co.\n 
Hampton  Urban  District  Council {i^gq)  15  Times 'L.  R.  412;  Parker 
V.  London  County  Council {v^o^)  2  L.  G.  K.  662  ;  73  L.  J.  K.  B.  561 ; 
Ambler  and  Sons  v.  Bradford  Corporation,  1902,  2  Ch.  585  ;  71  L  J. 
Ch.  744  ;  and  Chamberlain  and  Hookham,  Ltd,  v.  Bradford  Corporatism 
(190c)  83  L.  T.  R.  518,  the  defendants  were  all  sued  in  respect  of  neglect 
or  default  in  ihe  execution  of  public  duties,  and  the  Act  was  held  to  apply. 
Similarly  the  breach  of  contract  in  respect  of  which  this  action  is 
brought  is  a  neglect  or  default  in  the  execution  of  a  public  duty  within 
the  meaning  of  section  i  (a),  and  the  action  ought  to  have  been  brought 
within  six  months  of  such  neglect  or  default.  [They  also  refened  10 
Attorney-General  v.  Margate  Pier  and  Harbour  Proprietors^  1900,  i 
Ch.  749;  69  L.  J.  Ch.  331.] 

Upjohn,  K,C  replied. 

Farwell  J.  The  plaintiff  is  a  contractor  who  entered  into  a 
contract  with  the  defendants,  the  Guardians  of  the  Poor  of  the  Parish 
of  Fulham,  for  the  alteration  of  certain  buildings  into  a  house  to  be 
used  as  a  receiving  house  for  children.  The  supply  of  such  a  house  is 
one  of  the  statutory  duties  cast  on  the  defendants,  and  they  accordingly 
have  power  to  enter  into  a  contract  for  supplying  the  same.  The  con- 
tractor complains  that  he  has  not  been  paid  the  full  amount  due  to  him, 
and  there  are  the  usual  claims  for  extras  and  omissions  and  other 
charges.  In  effect,  the  action  is  for  breach  of  contract  to  pay  him  for 
the  work  he  has  done.  He  has  commenced  proceedings  before  an 
arbitrator  under  the  clause  usual  in  contracts  of  this  nature.  The 
defendants  took  two  preliminary  objections  to  those  proceedings,  and 
this  action  has  been  brought  for  the  determination  of  the  points  of  law 
so  raised. 

The  first  point  that  has  been  argued  is  that  taken  under  the  Public 
Authorities    Protection   Act,    1893,   s.    1    (a).      [His    Lordship    read 
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section  i  {a),  and  continued  : — ]     It  is  said  that  this  breach  of  contract        ^^Q** 

with  the  contractor,  now  sued  upon,  is  w^ithin  that  first  section,  and  is  a  Sharpington  v. 

"neglect  or  default  in  the  execution  of  a  public  duty."     It  is  curious  ^^^ 

that  there  is  no  decision  on  the  point  to  be  found.*     In  my  opinion 

this  is  an  attempt  to  carry  the  protection  of  the  Act  very  much  further 

than  has  been  done  in  other  cases  or  than  the  Court  would  do  unless  it 

were  unavoidable.      Public  authorities   perform    many  functions   now 

in  the  place  of  private  contractors,  and  they  employ  workmen,  and 

deal  with  tradesmen,  and  enter  into  all  sorts  of  contracts,  and  this 

is   the    first  time  that  it  is    sought  to  apply   this    section  to  such  a 

contract  as  this.     In  fact,  counsel  for  the  defendants,  in  his  argument, 

did  not  have  the  courage  to  say  that  it  did  apply  to  every  contract  of 

this  nature.     If  I  were  to  decide  in  favour  of  the  defendants,  I  think  it 

would  necessarily  follow  that  every  contract  entered  into  by  a  public 

authority  was  an  act  done  in  pursuance  of  a  public  duty  or  authority, 

and,  therefore,  was  one  to  which  the  Act  applied.     I  do  not  see  how  to 

draw  the  line. 

A  number  of  cases  have  been  cited.  The  first  case,  Fielden  v, 
Morley  Corporation^  1899,  i  Ch.  i  ;  67  L.  J.  Ch.  611,  does  not  touch 
the  question  at  all.  It  was  an  action  for  an  injunction  to  restrain  the 
commission  of  a  tort  in  connection  with  a  water  supply  for  which  the 
corporation  claimed  a  statutory  power.  That  seems  to  me  not  to  touch 
the  present  case.  The  next  case  cited  was  that  of  The  Ydun^  1899, 
P.  236 ;  68  L.  J.  P.  10 1,  in  which  an  action  of  tort  was  brought  against 
the  Preston  Corporation  who  were  acting  in  pursuance  of  their  public 
duties.  The  action  failed,  and  it  was  held  that  the  case  fell  within  the 
Act  for  the  purposes  of  costs.  The  President  says :  "  I  cannot  doubt 
that  the  corporation  of  Preston,  in  carrying  out  under  statutory  authority 
its  enterprise  of  the  Ribble  navigation,  a  water  highway  to  Preston,  acts 
as  a  public  authority  executing  a  public  duty  as  much  as  when  it  makes 
or  maintains  the  land  highways  within  the  ambit  of  the  municipality." 
Parker y, London  County  Council {\^o^  2  L.  G.  R.  662  ;  73  L.J.K.B.561, 
was  also  a  case  where  the  defendants  were  acting  in  pursuance  of  their 
public  duties,  and  can  be  explained  in  the  same  way.  Then  there  is 
the  case  of  Ambler  and  Sons^  Ltd.  v.  Bradford  Corporation^  1902, 
2  Ch.  585  ;  7 1  L.  J.  Ch.  744.  The  actual  decision  in  that  case  in  no 
way  affects  the  question  before  me,  but  Romer  L.J.  makes  a  suggestion 
which  shows  that  he  had  the  present  point  before  his  mind.  The  last 
case  was  Chamberlain  and  Hookhamy  Ltd,  v.  Bradford  Corporation 
(1900)  83  L.  T.  518,  before  Kekewich  J.,  in  which  the  patentees  sued 

*  His  Lordship  was  not  referred  to  Buckley  J.'s  decision  in  National  Telephone 
C#.,  Ltd,  V.  Kingston-upon-Hull  Corporation  (1903)  i  L.  G.  R.  777,  786,  until  after 
he  had  delivered  judgment. 
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the  corporation  for  infringement  of  their  patent,  and  the  action  havbg 
failed,  the  learned  judge  held  that  the  corporation  were  attacked  in 
respect  of  something  done  in  the  performance  of  their  public  duty,  and 
gave  them  solicitor  and  client  costs.  That  case  differs  entirely  from 
this.  The  public  duty  which  is  here  cast  upon  the  defendant  guardians 
is  a  duty  to  supply  a  receiving  house  for  poor  children.  A  breach  of 
that  duty  would  be  an  injury  to  the  class  of  poor  children,  or  possibly 
to  the  public,  who  might  be  injured  by  finding  the  children  on  the 
highway.  In  order  to  carry  out  that  public  duty  the  defendants  have 
power  to  build  a  new  house  or  alter  an  old  house,  and  they  accordingly 
have  entered  into  a  private  contract,  and  it  is  a  breach  of  that  contraa 
that  is  the  subject-matter  of  this  action.  This  is  not  an  action  by  one 
of  the  class  of  poor  children  or  by  the  public  in  respect  of  that  duty, 
but  it  is  a  complaint  by  a  private  individual  in  respect  of  an  injury  done 
to  him,  and  the  only  way  in  which  the  public  duty  comes  in  at  all  \s 
that  if  it  were  not  for  the  statutory  power  incidental  to  such  public  duty 
a  contract  of  this  nature  would  be  u//ra  vires  of  the  defendants  I 
eannot,  therefore,  find  any  ground  for  saying  that  this  particular  contraa 
is  within  the  Act.  Take  this  case — suppose  the  contract  related  to 
bricks  or  fire-clay,  and  the  public  body  had  chosen  to  make  its  own 
bargain  for  those  particular  materials,  counsel  for  the  defendants  would 
not  go  so  far  as  to  say  that  such  a  contract  would  be  within  the  Act ; 
but  I  do  not  see  why,  logically,  it  would  not,  if  his  contention  be 
correct. 

The  result  is  that,  so  far  as  this  objection  goes,  the  action  will  lie. 

The  Court  considered  the  second  objection  by  the  defendants  on  the 
following  day. 

Upjohn^  K.  C,  and  Beddall  for  the  plaintiff.  The  amount  of  this 
claim  not  having  been  yet  ascertained,  it  is  not  a  "debt  claim  or 
demand  "  within  the  meaning  of  section  i  of  the  Poor  Law  (Paymait 
of  Debts)  Act,  1859,  and  time  will  run  under  that  section  from  the  date 
of  the  award,  and  not  from  the  time  of  payment  on  completion  or  when 
the  claim  was  sent  in  :  Midland  Railway  Co,  v.  Edmonton  Union^  1895, 
A.  C.  485 ;  64  L  J.  Q.  B.  710;  West  Ham  Union  v.  St,  Matthew, 
Bethnal  Greeny  Overseers^  1896,  A.  C.  477 ;  65  L.  J.  M.  C.  201 ;  and 
Manchester,  Sheffield,  and  Lincolnshire  Railway  v.  Doncaster  Union, 
1897,  I  Q.  B.  117  ;  66  L.  J.  Q.  B.  75. 

Butcher,  K,C.,  and  A,  A,  Hudson  for  the  defendants.  The  plaintiff 
in  this  case  is  going  to  an  arbitrator  instead  of  going  to  a  court  of  law, 
and,  therefore,  these  are  proceedings  before  a  competent  authority,  and 
the  application  to  the  arbitrator  or  the  sending  in  of  the  claim  was  a 
commencement  of  proceedings  within  the  Act,  and  such  proceedings 
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ought  to  have  been  brought  within  the  statutory  period :  Baker  v.  ^^^^ 
Billericay  Guardians  (1863)  2  H.  &  C.  642  ;  33  L.  J.  M  C.  40  ;  Reg.  Sharpington  w. 
V.  Stepney  Union  (1874)  L.  R.  9  Q.  B.  383  ;  43  L-  J-  M.  C.  145.  The  PjJJmq^ 
cases  cited  on  behalf  of  the  plaintiff  are  all  distinguishable  on  the 
ground  that  they  were  all  cases  dealing  with  costs.  This  claim  was  a 
debt,  claim,  or  demand  within  the  meaning  of  the  section.  Where 
there  is  a  claim  for  a  breach  of  contract,  whether  for  a  definite  sum  or 
for  unliquidated  damages,  the  claim  must  be  made  within  the  time 
specified  in  the  Act  or  else  the  claimant  will  be  barred.  There  must  be 
a  specific  claim  with  which  the  guardians  can  deal,  and  that  was  what 
Lord  Herschell  meant  when  he  said  in  West  Ham  Union  v.  St,  Matthew^ 
Bethnal  Green^  Overseers^  1896,  A.  C.  477  ;  65  L.  J.  M  C.  201, 
that  a  sum  must  be  ascertained.  The  guardians  in  this  case  were  under 
a  legal  liability  to  pay,  and  that  fact  distinguishes  it  from  the  cases  in 
the  House  of  Lords.  In  West  Ham  Union  v.  St.  Afatthew,  Bethnal 
Greeny  Overseers,  the  ascertainment  of  the  amount  of  costs  was  neces- 
sarily a  condition  precedent,  as  the  question  was  one  of  costs,  and  costs 
cannot  be  sued  for  until  they  are  taxed,  the  amount  having  previously 
to  be  ascertained,  as  Lord  Herschell  says,  "in  manner  provided  by 
law."  That,  however,  does  not  apply  to  this  case,  where  no  condition 
precedent  existed,  for  under  this  contract  arbitration  was  not  a  condition 
precedent  to  bringing  an  action  :  Scott  v.  Avery  (1856)  5  H.  L.  C.  811 ; 
25  L.  J.  Ex.  308.  Moreover,  the  true  ground  of  the  decision  in  West 
Ham  Union  v.  St,  Matthetv,  Bethnal  Green,  Overseers,  turned  on  the 
practice  of  the  House  with  regard  to  costs,  and  the  Court  of  Appeal  in 
Manchester^  Sheffield,  and  Lincolnshire  Railway  Co,  v.  Doncaster  Union, 
1897,  1  Q.  B  1 17 ;  66  L.  J.  Q.  B.  75,  merely  followed  upon  a  question 
of  costs  the  earlier  decision  in  the  House  of  Lords. 

Far  WELL  J.  This  is  an  action  on  a  contract  for  the  execution  of 
works.  That  contract  contains  the  usual  arbitration  clause,  not  one 
making  reference  to  arbitration  necessarily  a  condition  precedent  to  an 
action,  but  one  providing  "  that  if  any  dispute  question  difference  or 
controversy  shall  arise  between  the  parties  to  the  contract " — other  than 
certain  specially  excepted  questions — "  then  and  in  every  or  any  such 
case  the  matter  or  difference  shall  be  and  is  hereby  referred "  to  an 
arbitrator  to  be  appointed  as  therein  mentioned.  The  fourth  and  fifth 
paragraphs  of  the  statement  of  claim  which  are  admitted  by  the 
defendants  contain  the  following  allegations  : — "  Full  particulars  of  the 
plaintiffs  claim  under  this  paragraph,  amounting  to  the  sum  of 
;£i»357  '9S>  and  of  all  matters  referred  to  in  this  paragraph  were 
delivered  prior  to  the  commencement  of  the  arbitration  hereafter 
mentioned  in  a  document  dated  September,  1902.  In  the  month  of 
March,  1 903,  the  said  claim  came  before  an  arbitrator  duly  appointed 
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under  the  terms  of  the  said  contract,  when  the  preliminary  question 
was  raised  by  the  defendants  that  no  portion  of  the  said  claim  of  the 
plaintiff  could  as  a  matter  of  law  be  recovered  by  him.  Inasmuch  as 
the  ascertaining  of  the  true  amount  which  the  plaintiff  was  entitled  to 
be  paid  (if  his  claim  was  in  fact  a  valid  one  at  all)  will  involve  a  very 
lengthy  and  costly  investigation  the  said  arbitration  was  adjourned  in 
order  that  the  parties  might  if  possible  agree  upon  some  method  by 
which  the  question  of  law  might  first  be  determined,  and  by  agreement 
between  the  parties  this  action  has  accordingly  been  brought."  I 
disposed  yesterday  of  one  of  the  points  raised.  The  one  which  has 
been  argued  to-day  is  under  the  Poor  Law  (Payments  of  Debts)  Act, 
1859.  [His  Lordship  read  sections  i  and  4,  and  continued: — ]  That 
Act  has  received  judicial  interpretation  in  the  House  of  Lords  and  the 
Court  of  Appeal,  and  I  can  only  follow  those  decisions.  It  has  been 
said,  first,  that  the  application  to  the  arbitrator  or  the  claim  sent  in  for 
the  sum  mentioned  is  a  commencement  of  proceedings  within  the  Act. 
That  seems  to  be  concluded  by  the  case  in  the  House  of  Lords  of 
Midland  Railway  Co,  v.  Edmonton  Union^  1895,  A.  C.  485  ;  64  L,  J. 
Q.  B.  710.  That  was  a  case  where  there  was  an  order  for  payment  of 
costs,  and  the  application  to  tax  was  made  within  the  three  months 
limited  by  section  i,  but  the  actual  taxation  of  the  costs  took  place 
after  the  expiration  of  the  three  months,  and  no  proceedings  to 
enforce  payment  were  commenced  within  the  three  months  after 
the  expiration  of  the  half-year  in  which  the  costs  were  taxed»  and 
it  was  held  that  that  application  to  tax  was  not  a  commencement  of 
proceedings  within  the  meaning  of  the  fourth  section.  Lord  Herschell 
states  the  ground  of  that  decision,  as  follows :  -"It  is  to  be  observed 
that  the  enactment  in  question  is  not  in  the  nature  of  a  Statute  of 
Limitation.  It  is  a  fetter  on  the  action  of  the  guardians — a  prohibition 
against  payment  after  a  certain  date.  I  cannot  but  doubt  whether  ii 
was  intended  to  prohibit  them  from  ^paying  after  the  lapse  of  three 
months  from  the  termination  of  any  half-year  a  debt  which  they  were 
not  at  any  time  during  that  period  liable  to  pay.  It  strikes  roe  that  the 
prohibition  must  refer  to  something  which  they  might  have  paid,  and 
did  not,  and  that  it  can  scarcely  have  been  contemplated  that  they  were 
either  to  pay  a  debt  before  it  became  payable  or  to  be  unable  to  pay  it 
at  all."  Now  if  it  be  the  conclusion  that  the  application  to  tax  is  not  a 
proceeding  within  the  meaning  of  the  Act,  the  ground  being  that  they 
were  not  bound  to  pay  until  the  amount  had  been  ascertained  by 
taxation,  it  appears  to  me  that  a  mere  claim  like  the  present  for  a  sum 
which  is  referred  to  in  the  way  which  I  have  read  in  a  passage  in  the 
statement  of  claim  which  is  admitted  by  the  defendants,  cannot  possibly 
be  a  proceeding  within  the  meaning  of  the  Act.     Certainly  the  reason 
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given  by  Lord  Herschell  applies — "  that  it  can  scarcely   have  been        ^^^^ 
contemplated  that  they  were  either  to  pay  a  debt  before  it   became  Sharpington ». 
payable  or  to  be  unable  to  pay  it  at  all."     The  Edmonton  Guardians  ^^J^J^g^ 
could,  of  course,  in  that  case  have  paid  the  costs  without  taxation  if 
they  had  thought  fit.     The  defendants  could,  of  course,  in  this  case 
have   paid   the   claim    without    arbitration    if   they   had    thought  fit. 
Inasmuch   as   they   thought  fit    to   go    to   arbitration  in  this   present 
case,  they  have  shown  that  they  did  not  consider  themselves  bound 
to  pay,  and    they  were   not   in  fact  bound   to  pay.      It   is   perfectly 
obvious  from  the  pleadings  that  the  defendants  would  not  pay  a  claim 
like  this  without  the  amount  being  ascertained  by  arbitration.     There- 
fore, the  first  decision  in  the  House  of  Lords  settles  the  point  that 
the  mere  claim  or  demand  for  arbitration  is  not  a  proceeding  within 
the  meaning  of  the  Act. 

Then  the  defendants'  second  point  is  that  the  second  case  cited  has 
no  application  to  this  present  case.  That  was  the  case  of  IVes^  Ham 
Union  v.  St,  Matthew^  Bethnal  Green,  Overseers^  1896,  A.  C.  477  ;  65 
L.  J.  M.  C.  201,  in  which  it  was  held  that  an  order  of  the  House  for 
the  payment  of  costs  of  an  appeal  without  specifying  the  amount  does 
not  constitute  a  debt,  claim,  or  demand  within  the  meaning  of  the 
Act.  The  grounds  for  that  decision  are  stated  by  Lord  Herschell,  and 
in  my  opinion  the  House  has  now  conclusively  determined  the 
construction  of  the  Act.  Lord  Herschell  says,  "  The  first  section  was 
not  designed,  as  Statutes  of  Limitation  are,  to  prevent  stale  demands, 
though  it  may  incidentally  bar  the  remedy  of  creditors  who  delay 
asserting  their  rights.  Both  in  form  and  purpose  it  is  an  injunction 
on  the  guardians  to  discharge  their  obligations  promptly.  It  provides 
that  the  debt,  claim,  or  demand  "shall  be  paid"  within  the  time 
limited.  I  think  it  must  refer  to  debts  which  the  guardians  could 
and  ought  to  have  paid  within  the  time  limited,  and  not  to 
such  as  could  not  properly  be  paid  within  that  time,  inasmuch  as 
the  amount  had  not  been  ascertained  in  the  manner  provided 
by  law."  **  The  manner  provided  by  law "  there,  in  my  opinion, 
does  not  mean  a  condition  precedent,  as  counsel  for  the  defendants 
argued,  but  in  a  manner  provided  by  law,  as  it  is  in  a  case  of 
taxation  or  of  reference  to  arbitration,  which  either  party  can  insist 
upon,  and  Lord  Herschell  says,  "In  my  opinion  it  was  not  until  the 
certificate  of  the  Clerk  of  the  Parliaments  was  given  that  the  statutory 
provision  became  applicable."  Then  it  was  said  that  Lord  Macnagh ten's 
judgment  shows  that  the  decision  in  that  case  turned  on  the  special 
circumstances  of  costs  given  by  the  House  of  Lords,  and  on  the 
practice  of  the  House.  That  is  disposed  of  by  the  Court  of  Appeal  in 
Manchester,  Sheffield^  and  Lincolnshire  Railway  v.  Doncaster  Union^ 
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1897,  I  Q.  B.  117;  66  L.  J.  Q.  B.  75.  There  it  was  held  that  a 
judgment  of  the  Court  of  Appeal  for  payment  by  guardians  of  the  poor 
of  the  costs  of  an  appeal  does  not  constitute  "  a  debt,  claim,  or  demand 
lawfully  incurred  or  become  due "  within  the  Poor  Law  (Payment  of 
Debts)  Act,  1859,  s.  i,  until  the  amount  has  been  determined  on 
taxation,  and  the  time  for  payment  limited  by  that  Act  runs  from  the 
date  of  the  allocatur,  and  not  from  the  date  of  the  judgment.  Now 
Lord  Esher  there  says,  "  It  is  true  to  say  that  outside  this  Act  of 
Parliament  a  judgment  for  costs  enables  the  party  in  whose  favour  it  is 
given  to  say  that  they  are  due,  and  to  maintain  an  action  for  them,  so 
that  the  right  to  costs  arises  on  the  judgment  of  the  Court,  though  at 
that  time  they  are  not  taxed;  but  within  the  meaning  of  this  Act, 
where  those  who  are  ordered  to  pay  costs  are  a  board  of  guardians, 
they  are  not  bound  to  pay  till  the  costs  are  taxed  ;  and  that  being  sa 
the  period  from  which  the  time  limited  is  to  run  is  not  that  at  which 
judgment  was  given,  but  that  at  which  they  are  bound  to  pay — that  is, 
the  time  when  the  costs  are  ascertained  by  taxation.  I  think  we  are 
bound  by  that  decision,  and  must  say  that  in  this  case  the  time  limited 
by  the  statute  ran  from  the  completion  of  the  taxation."  I  read  that 
because  of  the  argument  that  that  is  not  so,  and  that  an  action  for  costs 
cannot  be  brought  before  they  are  taxed  within  the  meaning  of  the  Act, 
and  that  the  period  from  which  the  time  limit  is  to  run  is  that  at  which 
the  guardians  are  bound  to  pay,  that  is,  of  course,  the  time  when  the 
costs  are  ascertained  by  taxation.  In  the  same  case  Rigby  L.J.  sa)*s: 
"  The  question  that  arises  on  such  a  case  as  the  present  is,  to  my  mind, 
not  whether  an  action  could  be  brought  to  recover  untaxed  costs,  or 
whether  an  order  for  such  costs  has  been  made,  but  whether  the 
circumstances  are  such  that  the  guardians  are  under  an  obligation  to 
pay."  No  one  can  read  the  admitted  facts  in  the  statement  of  claim  in 
this  case  and  say  that  the  guardians  are  obviously  under  an  obligation 
to  pay.  There  was  only  one  other  case  cited,  to  which  I  need  refer, 
namdyy Baker v,Bi//ericqy  Union{\S6$)  2  H.  & C.  642  ;  33  L. J.M.C. 40. 
That  case  really  was  determined  on  the  pleading.  It  was  previous  to 
the  cases  with  which  I  have  dealt,  and  I  am  not  sure  that  it  is  consistent 
with  the  decisions  in  the  House  of  Lords.  The  result  is  that  in  ray 
opinion  the  second  objection  also  fails. 

Solicitors  for  t?u  plaintiff— ^oo\^  and  Smee. 
Solicitor  far  the  defendants — ^T.  Blanco  White. 
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McNAIR  V.  HORAN.  /u/y  u. 

JLdulteFatlon  —  Map^raplne  —  Mapklner  oases—"  Paoka^re  ** — Map^aplne 
petalled  from  open  tubs  —  Map^rapine  Aot^  1887  (60  &  51  Viet, 
c  20X  B.Q. 

An  open  tub  in  the  shop  of  a  dealer  in  margarine^  out  of  which 
he  scoops  margarine  which  he  retails  to  his  customers,  is  a  *^ package  " 
containing  margarine  within  section  6  of  the  Margarine  Act,  1887, 
and  must  be  marked  ^' Margarine,^  pursuant  to  that  section 
accordingly. 

Case  stated  by  a  metropolitan  police  magistrate,  who  had  dismissed 
a  complaint  preferred  by  Alexander  McNair  (the  appellant)  under  the 
Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  against  Patrick  Horan  (the 
respondent)  for  that  he,  on  Tuesday,  December  8,  1903,  at  41,  York 
Street,  in  the  city  of  Westminster,  being  a  person  dealing  in  margarine, 
did  unlawfully  expose  for  sale  certain  margarine  contained  in  an  open 
package  which  was  not  branded  or  durably  marked  "  Margarine "  in 
printed  capital  letters,  contrary  to  the  Margarine  Act,  1887. 

The  facts,  &c.,  were  stated  in  paragraphs  5  et  seq,  of  the  case,  as 
follows  : — 

"  5.  (df)  The  appellant  is  a  sanitary  inspector  appointed  by  the 
Mayor,  Aldermen,  and  Councillors  of  the  city  of  Westminster. 

(b)  The  respondent  keeps  a  shop  at  41,  York  Street,  and  is  a  dealer 
in  margarine  by  retail  at  such  shop. 

(r)  The  respondent  on  December  8,  1903,  had  in  his  said  shop,  at 
the  back  of  his  counter,  in  full  view  of  anyone  entering  the  said  shop, 
several  tubs,  open  at  the  top,  containing  margarine.  As  the  respondent 
sold  the  margarine  he  scooped  it  from  the  said  tubs  for  the  purpose  of 
delivering  the  same  to  his  customers. 

(d)  The  said  tubs  containing  the  margarine  were  not  branded  or 
marked  "  Margarine,"  in  accordance  with  section  6  of  the  Margarine 
Act,  1887,  or  in  any  way. 

(e)  The  appellant,  on  the  said  December  8,  1903,  obtained  a  sample 
from  one  of  the  said  tubs  of  margarine,  and  duly  fulfilled  his  obligations 
in  dealing  with  such  sample  in  compliance  with  the  provisions  of  the 
said  Margarine  Act,  1887. 

6.  On  the  part  of  the  appellant  it  was  contended  that  the  tub  from 
which  the  said  margarine  was  taken  was  a  package  containing 
margarine,  and  that  the  same  not  being  branded  or  marked  in  accord- 
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^^^^        ance  with  section  6  of  the  Margarine  Act,  1887,  the  respondent  iras 
McNair  v.         guilty  of  the  offence  with  which  he  was  charged. 

^®™^  7.  The   magistrate   was   of  opinion   that    the    said    tub   contained 

margarine,  but,  having  regard  to  the  mode  in  which  it  was  used,  it 
being  only  used  as  a  store  for  the  margarine,  it  was  not  a  package 
within  the  meaning  of  section  6  of  the  Margarine  Act,  1887,  and 
therefore  dismissed  the  summons. 

8.  The  question  upon  which  the  opinion  of  the  Court  is  desired  is 
whether,  upon  the  above  statement  of  facts,  the  magistrate  came  to  a 
correct  determination  and  decision  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Section  6  of  the  Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  provides 
as  follows : — 

Every  person  dealing  in  margarine  in  the  manner  described  in  the  preceding  sectioc 
shall  conform  to  the  following  regulations  : 

Every  package,  whether  open  or  closed,  and  containing  margarine,  shall  be 
branded  or  durably  marked  "  Margarine  *'  on  the  top,  bottom,  and  sides,  in  printed 
capital  letters,  not  less  than  three  quarters  of  an  inch  square  ;  and  if  such  maigaiiiK 
be  exposed  for  sale,  by  retail,  there  shall  be  attached  to  each  parcel  thereof  so 
exposed,  and  in  such  manner  as  to  be  clearly  visible  to  the  purchaser,  a  label  markoi 
in  primed  capital  letters  not  less  than  one  and  a  half  inches  square,  "  Margarine'': 
and  every  person  selling  margarine  by  retail,  save  in  a  package  duly  branded  or  durably 
marked  as  aforesaid,  shall  in  every  case  deliver  the  same  to  the  purchaser  in  or  with  a 
paper  wrapper,  on  which  shall  be  printed  in  capital  letters,  not  less  than  a  quarter  of 
an  inch  square  "  Margarine." 

D.  C.  Bartley,  for  the  appellant,  submitted  that  the  learned 
magistrate  had  arrived  at  a  wrong  conclusion,  and  that  respondent 
should  have  been  convicted. 

The  respondent  did  not  appear. 

Lord  Alverstone  C.J.  Knowing  the  object  of  the  Margarine  Act, 
1887,  as  we  do,  it  is  quite  plain  to  us  that  this  case  ought  to  go  back 
to  the  magistrate  to  convict  the  respondent  of  an  offence  against 
section  6. 

Kennedy  J.  I  am  of  the  same  opinion. 

Phillimore  J.  I  agree. 

Appeal  allowed.     Case  remitted. 

Solicitors  for  the  appellant — Allen  and  Son. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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HTCa  V.  BERMONDSEY  GUARDIANS.  /«»  '3. 

Poop  Law— Liunatlos— County  Asylum— VTeekly  ohapge  —  Maximum 
ehapfire— Out-oounty  patients— Lunacy  Act,  1880  (68  &  64  Vlot.  e. 
6XS.288. 

Section  283  (3)  of  the  Lunacy  Act,  1890,  does  not  enable  the 
visiting  committee  of  a  pauper  lunatic  asylum  to  fix  a  charge  in 
respect  of  pauper  lunatics  sent  from  or  settled  in  parishes  and  pieces 
outside  the  county  or  borough  to  which  the  asylum  belongs  exceeding 
fourteen  shillings  in  alL  The  special  powers  of  the  subsection  are 
consequently  available  only  where  the  charge  fixed  under  subsection  (i) 
of  the  section  is  less  than  fourteen  shillings  a  week. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  judge  of  the  City  of 
London  Court  in  favour  of  the  defendant  guardians  in  an  action  in 
which  the  plaintiff,  clerk  to  and  suing  on  behalf  of  the  visiting  com- 
mittee of  the  City  of  London  Lunatic  Asylum,  claimed  payment  for  the 
expenses  of  the  maintenance  of  a  pauper  lunatic  chargeable  to  the 
defendants  who  had  been  confined  in  the  asylum,  at  the  rate  of  21s. 
a  week  from  February  15,  1904. 

The  defence  was  that  the  visiting  committee  were  debarred  by  sec- 
tion 283  (3)  of  the  Lunacy  Act,  1890,  from  charging  more  than  14s.  a 
week  in  respect  of  a  pauper  lunatic  chargeable  to  a  union  not  in  the 
City. 

Up  to  Februar}'  4,  1904,  the  visiting  committee's  scale  of  charges 
under  section  283  of  the  Act  of  1890  had  been  12s.  3d.  a  week  in 
respect  of  pauper  lunatics  chargeable  to  the  City  and  14s.  a  week  in 
respect  of  lunatics  sent  from  or  settled  in  parishes  and  places  not  in 
the  City. 

On  February  4,  1904,  the  visiting  committee  passed  a  resolution 
that  "  the  charge  for  out-county  patients  be  increased  on  and  from  the 
15th  instant  from  14s.  to  21s.  per  week  each,  such  charge  being  the 
I2S.  3d.  fixed  by  the  committee  under  the  provisions  of  section  283  (1) 
of  the  Lunacy  Act,  1890,  and  a  further  sum  of  8s.  9d.  per  week  hereby 
fixed  in  respect  of  each  of  such  patients  under  the  provisions  of  sec- 
tion 283  (3)  oi  the  said  Act,  any  excess  created  by  the  payment  of  such 
further  sum  being  paid  over  to  the  building  and  repair  fund  of  the 
asylum." 

At  the  trial  in  the  City  of  London  Court  it  was  arranged  that 
the  corporation  be  added  as  plaintiffs. 
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Section  283   of  the   Lunacy  Act,  1890  (53  &  54  Vict  c.  5),  is  as 

Rteh  V.  follows : — 

fin&rdii^  (i)  Every  visiting  committee   shall   fix   a  weekly  sum,  not    exceeding   fourteen 

shillings,  for  the  expenses  of  maintenance  and  other  expenses  of  each  pauper  knaric 
in  the  asylum,  and  of  such  amount  that  the  total  of  such  weekly  sums  shall  he  suffi- 
cient to  defray  such  expenses  and  also  the  salaries  of  the  officers  and  attendants  of  the 
asylum,  and  such  weekly  sum  may  from  time  to  time  be  nltered. 

(2)  If  fourteen  shillings  a  week  is  found  insufficient  for  the  purposes  aforesaid,  the 
local  authority  to  whom  the  asylum  belongs,  may  by  order  direct  such  addition  to  be 
made  to  the  weekly  sum  as  to  the  local  authority  seems  necessary,  and  every  such  order 
shall  be  signed  by  the  clerk  of  the  local  authority,  and  forthwith  published  in  a  load 
newspaper. 

(3)  A  committee  may  fix  a  greater  weekly  sum,  not  exceeding  fourteen  shillings,  to 
be  charged  in  respect  of  pauper  lunatics  other  than  those  sent  from  or  settled  in  a 
parish  or  place  within  the  county  or  borough  to  which  the  asylum  belongs. 

(4)  Any  excess  created  by  the  payment  of  such  greater  weekly  sum  may.  if  the 
visiting  committee  think  fit,  be  paid  over  to  a  building  and  repair  fiind,  to  be  applied 
by  the  committee  to  the  altering,  repairing,  or  improving  the  asylum,  and  the  com- 
mittee shall  annually  submit  to  the  local  authority  a  detailed  statement  of  the  maimer 
in  which  such  fund  has  been  expended. 

Danckwerts,  K,C.^  and  Neilson  for  the  plaintiflFs.  The  question  is 
whether  a  county  possessed  of  a  lunatic  asylum  can  under  section  283 
of  the  Lunacy  Act,  1890,  charge  more  than  14s.  a  week 
for  an  out  -  county  patient.  Subsection  (i)  of  that  section 
limits  the  amount  that  can  be  charged  for  an  in -count} 
patient,  i.e.,  a  pauper  lunatic  chargeable  to  or  sent  from  a 
place  in  the  county,  to  14s.  a  week  normally.  Subsection  (2) 
enables  the  charge  for  an  in-county  patient  to  be  raised  beyond  14s. 
a  week  if  it  is  found  necessary.  SubsecticMi  (3),  on  which  the  presort 
question  more  directly  turns,  provides  that  the  visiting  committee  may 
fix  a  "greater  weekly  sum,  not  exceeding  fourteen  shillings,"  to  be 
charged  in  respect  of  out-county  patients ;  and  subsection  (4)  that  any 
excess  created  by  such  greater  weekly  sum  may  be  carried  to  a  building 
and  repair  fund.  It  is  submitted  that  the  effect  of  subsection  (3)  is, 
not  to  limit  the  total  charge  for  an  out-county  patient  to  14s.,  but  to 
limit  the  excess  charged  for  out-county  patients  over  the  chaige  for 
in-county  patients  to  14s.  Thus,  if  in-coimty  patients  are  charged  for 
at  1 2  s.  a  week,  it  is  submitted  that  a  charge  of  26s.  a  week  may  be  made 
for  out-county  patients. 

The  Act  of  1890  is  a  consolidation  Act,  and  section  283  should  be 
construed  in  the  light  of  the  enactment  it  replaces,  namely,  section  54 
of  the  Lunatic  Asylums  Act,  1853.  That  section,  so  far  as  is  mateiial, 
was  as  follows :  "  Every  committee  erf  visitors  shall  fix  a  weekly  sum 
to  be  charged  for  the  lodging,  maintenance,  medicine,  clothii^,  and 
care  of  each  pauper  lunatic  confined  in  such  asylum  .  .  .  provided 
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always  that  any  such  committee  may,  if  they  think  fit,  fix  a  greater 
M'eekly  sum  to  be  charged  as  aforesaid  in  respect  of  pauper  lunatics  Rich  v, 
other  than  those  sent  to  such  asylum  from  or  settled  in  some  parish  or  5!J?S^ 
plaoe  situate  in  any  county  or  borough  to  which  such  asylum  belongs ; 
provided  also  that  such  sum  shall  in  no  case  exceed  the  rate  of  fourteen 
shillings  per  week ;  but  if  the  aforesaid  rate  of  fourteen  shillings  be 
found  insufficient  ...  it  shall  be  lawful  for  the  .  .  .  justices  of  the 
county  or  borough  ...  to  which  such  asylum  may  belong  ...  to 
make  such  addition  to  sucli  rate  as  to  them  respectively  shall  seem  fit 
and  necessary,  and  to  make  an  order  or  orders  accordingly.  .  .  ." 
Under  the  Act  of  1853,  it  is  submitted,  the  charge  for  in-county 
patients  was  not  limited,  and  there  was  power  to  charge  14s.  a  week 
extra  for  out-county  patients,  with  power  to  make  a  still  further  charge 
in  special  cases  if  necessary.  Section  283  of  the  Act  of  1890  now,  no 
doubt,  limits  the  charge  for  in-county  patients  to  14s.  a  week,  but,  it 
is  submitted,  preserves  the  right  to  charge  an  additional  14s.  a  week 
for  out-county  patients. 

If  the  Court  do  not  accept  this  construction  of  section  54  of  the  Act 
of  1853,  the  appellants  still  rely  on  the  words  of  section  283  of  the 
Act  of  1890  itself. 

Section  54  of  the  Act  of  1853  referred  to  a  charge  for  the  "  lodging  " 
of  the  lunatic  as  well  as  for  other  matters.  The  word  lodging  is  left 
out  of  section  283  of  the  Act  of  1890,  because  as  appears  from  other 
sections  in  Part  X.  of  the  Act  it  is  intended  that  the  cost  of  providing 
the  necessar}'  housing  is  to  be  defrayed  otherwise  in  the  case  of  in- 
county  patients.  The  scheme  of  the  Legislature  is,  however,  that  the 
out-count\-  patients  should  contribute  to  the  costs  oi  providing  the 
housing.  This  appears  from  the  provisions  for  carrying  the  excess 
produced  by  the  extra  charge  to  a  building  fund.  This  scheme  will 
be  defeated  if  the  total  charge  for  out-county  patients  is  limited  to  14s, 
a  week,  for  that  may  be  no  more  than  is  charged  in  respect  of  other 
patients,  and  may  produce  no  surplus  that  can  go  towards  the  expense 
of  building. 

i?.  C.  Glm^  for  the  defendants,  was  not  called  upon  to  argue. 

Lord  Alverstgne  C.J.  The  point  Mr.  Danckwerts  has  raised  in 
this  case  upon  the  construction  of  section  283  of  the  Lunacy  Act,  1890, 
is  certainly  one  of  considerable  ingenuity;  but,  in  my  opinion,  the 
section  does  not  admit  of  the  construction  he  seeks  to  place  upon  it 
I  confess  I  am  struck  with  the  suggestion  that  the  Lunacy  Act,  1890, 
is  a  consolidation  Act,  and  agree  in  thinking  that  it  is,  and  that  sec- 
tion 54  of  the  Act  of  1853  did  in  fact  allow  the  committee  of  visitors 
to  fix  an  extra  payment.     Had  it  been  possible  for  us  to  place  the 
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^^^^        construction  contended  for  by  Mr.  Danckwerts  upon  the  present  Act, 

Rich  V.  I  think  we  should  have  stretched  a  point  to  do  so.     But  the  words  of 

BjJJJ^y  section  54  of  the  Act  of  1853  are  these:  "  Every  committee  of  v-isitors 
shall  fix  a  weekly  sum  to  be  charged  for  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  each  pauper  lunatic  confined  in  such 
asylum  of  such  an  amount  that  the  same  may  be  sufficient  to  defray  the 
whole  expense  .  .  .  pro\'ided  always  that  any  such  committee  may, 
if  the\-  think  fit,  fix  a  greater  weekly  sum  to  be  charged  as  aforesaid 
in  respect  of  pauper  lunatics  other  than  those  sent  to  such  asylum  from 
or  settled  in  some  parish  or  place  situate  in  any  count)-  or  borough  to 
which  such  asylum  belongs.  ..."  We  there  find  the  words  "  greater 
weekly  sum,"  which  now  occur  in  section  283  (3)  of  the  Act  of  1890, 
and  I  feel  satisfied  that  the  greater  weekly  sum  mentioned  in  section  54 
of  the  earlier  Act  was  the  total  amount  to  be  charged,  and  not  an 
additional  sum,  that  is  to  say,  the  charge  was  to  be,  not  an  additional, 
but  an  inclusive  charge.  But  even  taking  it  so,  it  is  not  altogether 
conclusive,  because  Mr.  Danckwerts  contended,  when  it  was  so 
put  to  him,  that  even  if  he  was  unable  to  rely  on  section  54  of  the  Act 
of  1853,  yet  the  Act  of  1890  may  in  itself  have  altered  the  law  as  to 
this.  I  am,  however,  of  opinion  that  the  language  of  section  283  is 
too  strong  to  admit  of  such  a  contention.  Subsection  (i)  is  as  follows  : 
"  Every  visiting  committee  shall  fix  a  weekly  sum,  not  exceeding  four- 
teen shillings,  for  the  expenses  of  maintenance  and  other  expenses  of 
each  pauper  lunatic  in  the  asylum.  ..."  Mr.  Danckwerts  says  that 
the  framers  of  that  section  have  dropped  out  the  w^ord  "  lodging '' 
because  the  Act  contains  expressions  in  other  sections  which  point  to 
the  provision  of  houses  or  asylums  being  defrayed  in  a  difiPerent  way. 
Possibly  there  may  be  some  ground  for  supposing  that  that  is  the  reason 
for  the  change  in  the  language ;  but  for  my  part  I  do  not  think  any 
such  change  was  intentional.  In  my  opinion  the  intention  was  to 
introduce  the  words  "  maintenance  and  other  expenses "  in  sub- 
section (i)  as  a  compendious  form  for  embracing  the  words  in  sec- 
tion 54  of  the  Act  of  1854,  "  lodging,  maintenance,  medicine,  clothing, 
and  care  of  each  pauper  confined  in  such  asylum."  We  now  come  to 
subsection  (2),  which  says,  "  If  fourteen  shillings  a  week  is  found  in- 
sufficient for  the  purposes  aforesaid,  the  local  authority  to  whom  the 
as}  lum  belongs  may  by  order  direct  such  addition  .  .  ." ;  and  this  addi- 
tion or  increase  may  be  raised  to  any  weekly  sum  they  may  think 
proper.  Then  follows  subsection  (3) :  "  A  committee  may  fix  a  greater 
weekly  sum,  not  exceeding  fourteen  shillings,  to  be  charged  in  respect 
of  pauper  lunatics  other  than  those  sent  from  or  settled  in  a  parish  or 
place  within  the  county  or  borough  to  which  the  asylum  belongs."  My 
view  of  this  clause  is  that  it  empowers  the  committee,  not  to  increase 
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upon  the  14s.,  but  in  certain  cases  to  fix  a  larger  weekly  sum  not  ^^^^ 
exceeding  14s.  in  all.  The  question  is  whether  subsection  (3)  refers  Fitch  z/. 
to  the  expense  of  the  maintenance  and  other  expenses  of  the  pauper  Bormondaej 
lunatic,  or  does  it  refer  to  an  additional  charge  to  be  made  in  respect 
of  out-county  patients  because  of  their  admission  to  the  asylum  of 
another  county  ?  It  was  clearly  competent  to  the  Legislature  to  pro- 
vide that  the  committee  might  fix  charges  in  regard  to  out-county 
lunatics  not  exceeding  in  amount  what  in  their  discretion  they  might 
think  right.  Still,  it  appears  to  me  that  the  words  of  subsection  (3), 
"  A  committee  may  fix  a  greater  weekly  sum,"  refer  to  the  same  weekly 
sum  mentioned  in  subsection  (i),  i.e.y  a  weekly  sum  not  exceeding  14s. 
Therefore,  in  my  view,  it  would  not  be  in  accordance  with  the  fair 
construction  of  the  language  to  treat  it  as  an  additional  sum,  for  then 
the  maximum  would  be  28s.,  and  not  14s.  In  my  opinion  the  section 
was  intended  to  meet  the  case  dealt  with  in  the  section  of  the  earlier 
Act,  which  was  this ;  that  although  the  committee  do  not  fix  charges 
up  to  the  maximum  in  the  cajse  of  their  own  in-county  patients,  yet 
they  may  fix  greater  charges  for  out-county  patients  than  for  their  own 
patients  in  respect  of  their  maintenance  and  other  expenses  so  long  as 
they  do  not  in  fixing  an  additional  charge  exceed  the  weekly  sum  of 
14s.,  which  is  the  maximum.  The  language  of  the  section  is,  therefore, 
t(X>  strong  to  admit  of  the  argument  Mr.  Danckwerts  has  so  properly 
pressed  upon  us.  As  to  his  argument  based  upon  the  words  of  sub- 
section (4),  "  any  excess  created  by  the  payment  of  such  greater  weekly 
sirni  may,  if  the  visiting  committee  think  fit,  be  paid  over  to  a  building 
and  repair  fund  .  .  .,"  in  my  view  these  words  neither  advance  the 
argument  one  way  or  the  other,  for  if  the  committee  do  not  fix  a  greater 
charge  for  an  out-county  lunatic  than  for  an  in-county  lunatic  within 
the  limit  of  14s.  a  week  no  such  excess  can  possibly  arise;  and  if,  on 
the  other  hand,  they  do  fix  a  greater  charge,  and  an  excess  arises 
caused  by  the  difference  between  the  sum  charged  for  in-county  lunatics 
and  out-county  lunatics  up  to  the  maximum  of  14s.,  then  the  section 
empowers  the  committee  to  apply  any  such  excess  for  the  purposes 
named.  Therefore,  in  my  view,  the  language  of  subsection  (4)  does 
not  warrant  us  in  placing  a  construction  upon  subsection  (3)  different 
from  the  one  I  have  indicated.  Accordingly  1  have  come  to  the  con- 
clusion that  the  object  of  subsection  (3)  of  section  283  was  merely  to 
enable  the  committee  to  draw  a  distinction  between  an  out-county 
pauper  lunatic  in  comparison  with  one  of  their  own  in-county  pauper 
lunatics  within  the  maximum  of  14s.  a  week,  and  that  it  was  never 
intended  to  enable  the  committee  to  fix  a  new,  sei)arate,  and  altogether 
different  charge  in  respect  of  an  out-county  lunatic  received  into  their 
asylum  in  regard  to  the  fact  that  the  pauper  in  question  came  to  their 
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^^^^        asylum  from  another  county.     I  am,  therefore,  of  opinion  that,  apart 
Ktchf.  from  an  order  made  under  subsection  (2),  no  higher  weekly  chaige 

Jj™^^7        than  145.  can  be  made,  and  that  the  appeal  must  be  dismissed. 

Kennedy  J.  I  am  of  the  same  opinion.  After  the  able  and 
interesting  argument  we  have  listened  to,  the  matter  certainly  does  not 
appear  free  from  difficulty ;  but  I  confess  the  view  I  take  of  it  is  that 
if  the  language  of  the  enactment  be  read  simply  and  naturally  any 
suggested  difficulty  disappears.  Subsection  (i)  of  section  283  provides 
that  "  every  visiting  committee  shall  fix  a  weekly  sum,  not  exceeding 
fourteen  shillings,  for  the  expenses  of  maintenance  and  other  expenses 
of  each  pauper  lunatic  in  the  asylum.  .  .  ."  Then  the  subsection 
goes  on  to  provide  that  the  sum  for  maintenance  and  other  expenses 
when  fixed  is  not  fixed  unalterably.  It  is  a  weekly  sum  which  may 
from  time  to  time  be  altered. 

The  maximum  weekly  payment  being  laid  down  by  subsection  (i) 
as  14s.,  it  was  no  doubt  considered  by  the  framers  of  the  enactment 
that  a  case  might  occur  in  which  that  maximum,  i.e.,  the  14s.  a  week, 
would  be  insufficient,  in  spite,  as  I  imagine,  of  the  exercise  of  due 
economy.  Therefore  the  local  authority  who  own  the  asylum  are  per- 
mitted to  increase  the  14s.  a  week  when  found  insufficient  for  "the 
expenses  of  maintenance  and  other  expenses  of  each  pauper  lunatic 
in  the  asylum,"  which  are  the  purposes  described  in  subsection  (i). 
We  then  come  to  subsection  (3),  which  refers  to  the  greater  weekly  sum 
which  the  committee  may  fix  in  the  case  of  pauper  lunatics  not  **  sent 
from  or  settled  in  a  parish  or  place  within  the  county  or  borough  to 
which  the  asylum  belongs."  The  committee  can  only  fix  a  sum  within 
the  maximum  of  14s. ;  but  where,  for  instance,  they  haxe  fixed  the 
weekly  charge  for  in-county  patients  at  12s.,  they  may  raise  it  in  the 
case  of  out-county  patients  to  a  sum  not  exceeding  14s.  To  put  tbe 
point  in  another  way,  they  may  draw  a  distinction  between  the  pauper 
lunatic  of  whom  they  have  a  natural  charge  or  care  because  of  his 
belonging  to  their  particular  district,  and  the  case  of  i>auper  lunatics 
who  are  sent  to  them  from  outside  their  district.  Then  perhaps  it 
might  be  asked  whether,  assuming  the  committee  have  adopted  this 
differential  treatment  of  the  two  classes  of  pauper  lunatics,  the  money 
arising  from  this  differentiation  of  charge  is  to  be  applied  to  the 
ordinar}'  purposes  of  every^-day  life,  or  whether  it  is  to  be  applied  to 
purposes  of  building  and  repair.  This  is  met  by  subsectiwi  (4),  which 
enacts  that  "  any  excess  created  by  the  payment  of  such  greater  weekly 
sum  may  " — not  must — "  if  the  visiting  committee  think  fit,  be  paid 
over  to  a  building  and  repair  fund,  to  be  applied  by  the  committee  to 
the  altering,  repairing,  or  improving  the  asylimi.  .  .  .''  It  may  well 
be  that,  under  the  scheme  of  this  consolidation  Act,  it  might  be  said 
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that  this  diflferential  charge  being  found  unnecessary  for  the  mere        t90^ 
purpose  of  maintenance  was  a  charge  which  ought  not  to  be  made  for  Ktdi  v. 
that  purpose,  and  that  subsection  (4)  justified  the  application  of  that  Bermjadaey 
diflFerence  to  some  reasonable  and  necessary  purpose,  such  as  altering 
or  improving  the  structure  of  the  asylum,  which  it  might  be  supposed 
should  to  some  extent  be  provided  for  by  the  extra  payment  received  in 
respect  of  out-county  pauper  lunatics.     In  my  opinion  the  whole  four 
subsections  of  section  283  are  to  be  taken  as  one,  and  must  be  read 
accordingly. 

Phillimore  J.  I  am  of  the  same  opinion.  The  Lunacy  Act,  1890, 
is  a  consolidation  Act,  the  sections  of  which  have  been  gathered  from 
earlier  Acts.  For  instance,  subsection  (4)  of  section  283  reproduces 
section  6  of  the  Lunacy  Acts  Amendment  Act,  1862  (25  &  26  Vict 
c  III),  the  sidenote  to  which  is  "  excess  of  payment  may  be  paid  to  a 
building  and  repair  fund."  The  whole  scheme  of  section  283  is 
apparently  this.  It  has  been  assumed  by  the  Legislature  that  pauper 
lunatics  can,  as  a  rule,  be  maintained,  in  the  general  sense  of  the  word, 
for  something  not  exceeding  14s.  a  week.  The  Legislature  then,  if 
by  economy  or  good  management,  or  from  the  fact  that  both  the  cost  of 
provisions  and  wages  are  low  in  the  district  in  which  the  asylum  is 
situate,  the  visiting  committee  find  that  they  can  maintain  their  home 
pauper  lunatics  for  less — say  12s.  a  week — ^allows  them  to  charge  for 
out-county  pauper  lunatics  up  to  1 4s.  a  week,  and  to  pay  if  they  desire 
it  the  difference  between  the  12s.  and  14s.  a  week  to  a  fund  for  repair- 
ing and  improving  the  fabric  of  their  building ;  but,  if  for  any  reason 
whatever,  the  managers  cannot  keep  their  expenditure  down  under 
14s.  a  week  for  each  patient,  they  shall  not  make  a  greater  charge  in 
respect  of  the  out-county  patients  than  they  do  in  respect  of  their  home 
patients.  That  I  take  to  be  the  scheme  of  the  section  read  as  a  whole ; 
but  then  there  is  subsection  (2),  which  is  intended  to  apply  to  an 
extreme  case,  where  the  14s.  a  week  will  not  suffice.  Under  that  sub- 
section the  local  authority  are  empowered  to  raise  the  standard  both  for 
out-county  and  in-county  pauper  lunatic  patients  to  any  sum  they  find 
necessary ;  and,  when  such  is  the  case,  the  Legislature  does  not  con- 
sider it  right,  since  14s.  is  the  maximum  for  both  classes,  that  more 
should  be  charged  for  the  maintenance  of  out-county  patients  than  the 
actual  charge  the  committee  have  fixed  in  respect  of  their  in-county 
or  home  patients.  For  these  reasons  I  am  of  opinion  the  appeal 
should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants — The  City  Solicitor. 

Solicitors  for  the  respondents — ArkcoU,  Cockell,  and  Chadwick. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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^'^'  28        MILLARD  V.  BALBY-WITH-HEXTHORPE  URBAN  DISTRICT  COUNCIL. 

StpeetB— Private  atpeet  wopks  —  Reoovepy  of  expenses— Change  of 
ownepshlp  between  oompletlon  of  ^iropks  and  appoptlonment— 
Continuing  liability  of  fopmep  ownep— Public  Health  Aet,  1875 
(88  &  89  Vlot.  e.  66X  ss.  i50»  267. 

Expenses  of  private  street  works  executed  under  section  \^o  of  the 
Public  Health  Act^  1875,  ^^^  recoverable  from  the  person  who  was 
oivner  of  the  premises  abutting  on  the  street  when  the  notice 
requiring  the  frontagers  to  exeaite  the  works  was  served  and  when 
the  work  was  completed ;  although  he  has  ceased  to  be  owner  of  the 
premises  before  the  expenses  are  apportioned  or  demanded. 

Decision  of  Divisional  Courts  reported  2  L.  G.  R.  539,  reversed, 
'  Dicta  of  Cockburn  CJ.  in  Reg.   v.  Swindon  New  Town  Local 
Board  (1879)  4  Q.  B,  D.  305  ;  48  L.  J.  M.  C.  119,  disapproved. 

Appeal  from  a  decision  of  the  Divisional  Court  on  a  case  stated  by 
justices  in  proceedings  taken  by  the  appellant  council  against  the 
respondent  for  the  recover}'  of  ;£45  us.  7d.,  and  interest,  in  respect 
of  expenses  incurred  by  the  council  in  executing  private  street  works 
to  a  street  called  Carr  Hill  under  section  150  of  the  Public  Health 
Act,  1875. 

The  facts  as  stated  by  the  justices  are  fully  set  out  in  the  report  of 
the  case  in  the  Court  below,  2  L.  G.  R.  539.  For  the  purpose  of  the 
present  report  the  following  short  statement  will  suffice. 

Notice  to  execute  the  works  was  ser\^ed  on  the  frontagers,  including 
the  respondent,  who  was  at  that  time  owner  of  certain  premises  abutting 
on  the  street,  on  June  8,  1899.  The  notice  was  not  complied  with, 
and  the  council  executed  the  works  themselves.  The  works  were  com- 
pleted on  December  4,  1901.  On  March  20,  1902,  the  respondent 
entered  into  a  contract  for  the  sale  of  his  premises  abutting  on  the 
street  to  Smith's  Tadcastle  Bre^ver\*,  and  on  April  25,  1902,  the  pre- 
mises were  duly  conveyed  to  the  brewery.  Notice  of  apportionment 
was  served  on  the  resp)ondent  on  November  22,  1902,  and  the  appor- 
tionment was  not  disputed  by  him.  The  amount  apportioned  on  the 
respondent,  ;£45  us.  7d.,  with  interest,  was  demanded  of  him  on 
May  20,  1903.  The  respondent  did  not  pay  the  sum  demanded  or  any 
part  thereof. 

The  justices  made  an  order  for  the  payment  by  the  respondent  of  the 
sum  demanded,  w^th  interest  and  costs ;  but  stated  a  case  for  the  High 
Court,  raising  the  question  whether  the  fact  that  the  respondent  had 
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ceased  to  be  the  owner  of  the  premises  before  the  date  of  demand  pre- 
vented his  being  liable.  Millard  v. 

The   King's    Bench    Division    (Lord    Alverstone    C.J.,    Wills    and  Balbv-with- 
Kennedy  JJ.)  set  aside  the  order  of  the  justices,  conceiving  themselves  u^.^  Kgtrict 
bound  by  Reg,  v.  Swindon  New  Town  Local  Board  (1879)  4  Q-  ^-  ^-  Council. 
3^5  i  48  L.  J-  M.  C.  119,  to  hold  that  summar}-  proceedings  for  the 
recover}'  of  expenses  of  private  streets  works  under  section  150  of  the 
Public  Health  Act,  1875,  are  available  only  against  persons  who  were 
owners  of  premises  abutting  on  the  street  both  at  the  time  of  the  com- 
pletion of  the  works  and  at  the  time  of  the  demand.     The  Court,  how- 
ever, intimated  that  they  would  have  decided  othenvise  had  the  matter 
not,  in  their  opinion,  been  concluded  by  authorit)-.     The  case  in  the 
Divisional  Court  is  reported  2  L.  G.  R.  539. 

The  Council  appealed. 

Macmorrany  K.C.  (with  him  Schole field),  for  the  appellants.  Sec- 
tion 257  of  the  Public  Health  Act,  1875,  expressly  makes  the  expenses 
recoverable  summarily  from  the  person  who  is  the  owner  of  the  pre- 
mises when  the  works  are  completed.  That  liability  continues  although 
before  the  demand  is  made  the  premises  are  sold.  The  case  of  In  re 
Bettesworth  and  Richer  (1888)  37  Ch.  D.  535 ;  57  L.  J.  Ch.  749,  is  an 
authority  in  the  appellants'  favour,  although  it  did  not  deal  with  the 
recover)'  of  such  expenses  in  a  summary  manner,  for  it  decided  that 
the  apportioned  expenses  become  a  charge  on  the  property  w^hen  the 
works  are  completed.  There  are  many  other  cases  to  the  same  effect, 
e.g.y  Hornsey  Local  Board  v.  Monarch  Investment  Building  Society 
(1889)  24  Q.  B.  D.  I ;  59  L.  J.  Q.  B.  105. 

The  Court  below  followed  a  dictum  of  Cockbum  C.J.  in  Reg.  v. 
Sivindon  New  Town  Local  Board  (1879)  4  Q.  B.  D.  305  ;  48  L.  J.  M.  C. 
119.  The  decision  in  that  case  was,  however,  that  the  expenses  are 
not  recoverable  from  a  person  who  ceases  to  be  owner  of  the  premises 
before  the  works  are  completed,  which  is  quite  in  accord  with  the  other 
cases,  and  the  expression  of  opinion  by  Cockbum  C.J.  that  the  expenses 
are  not  recoverable  from  a  person  who  is  owner  at  that  date  but  ceases 
to  be  owner  before  demand  is  a  mere  dictum,  and  the  learned  Chief 
Justice  does  not  seem  to  have  perceived  the  difficulties  that  would  arise 
if  that  were  really  the  law. 

Israel  Davis  for  the  respondent.  Nothing  has  been  said  to  shake 
the  authority  of  Reg,  v.  Swindon  New  Town  Local  Board,  and  to  dis- 
regard that  decision  would  be  to  work  injustice  in  many  cases,  as  that 
case  has  always  been  regarded  as  an  authority,  and  sales  of  property 
have  taken  place  on  the  faith  of  it.  Since  tiiat  case  was  decided  in 
1879  it  has  never  been  questioned,  and  your  Lordships  should  hesitate 
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^^^^  to  overrule  a  practice  which,  based  on  that  authority,  has  come  to  be 
Millard  r.  regarded  as  settled  law.  The  whole  scheme  of  the  Act  is  to  throw  the 
Balby-with-  burden  of  such  payments  upon  the  property.  It  is  only  reasonable  tbat 
Urban  ffistrict  ^®  person  who,  as  owner  of  the  premises  after  the  work  is  done,  reaps 
OouunL  the  benefit  of  that  work  should  be  held  liable.     It  is  true  that  on  this 

view  of  the  statute  the  suraman*  remedy  is  lost  altogether  in  the  case  of 
a  sale  of  the  property  after  the  completion  cA  the  works  and  before 
apportionment ;  but  that  circumstance  leads  to  no  real  difficulty,  as  the 
charge  on  the  premises  remains.  No  doubt  the  words  of  section  257 
taken  alone  are  in  favour  of  the  appellants*  contention ;  but  that  sec- 
tion must  be  read  with  section  150,  which  imposes  the  liabilitv-  upon  the 
owner  "  in  default."  There  can  be  no  default  within  the  meaning  of 
that  section  until  the  money  is  demanded  and  not  paid. 

Collins  M.R.  This  is  an  appeal  by  the  Balby-with-Herthorpe 
Urban  District  Council  from  a  decision  of  the  King's  Bench  Division, 
holding  that  the  respondent  was  not  liable  for  paving  expenses 
demanded  by  the  council.  The  material  facts  are  that  the  respondent, 
Mr.  Millard,  both  at  the  time  of  the  notice  to  pave  and  at  the  time  of 
the  completion  of  the  works  by  the  council,  was  the  owner  of  the  pre- 
mises ;  but  before  the  date  of  the  notice  of  apportionment  and  of  the 
demand  upon  him  to  pay  the  amount  apportioned  on  his  premises  he 
had  ceased  to  be  owner.  The  point  we  have  to  decide  is  whether 
under  those  circumstances  he  was  liable.  He  was  owner  at  the  incep- 
tion of  the  whole  matter,  when  the  order  was  made  by  the  local 
authority  upon  the  frontagers,  and  being  owner  then,  he  did  not  cany 
out  the  work  himself,  and  thereupon  the  ordinary-  proceedings  ensued 
involving  the  execution  of  the  works,  the  apportionment  of  the  ex- 
penses, and  finally  a  demand  for  payment  He  continued  to  be  from 
start  to  finish,  that  is,  until  the  works  were  executed,  the  owner  of  the 
premises,  but  he  ceased  to  be  the  owner  of  the  premises  before  the 
demand  in  respect  of  the  apportioned  amount  was  made. 

Now  on  those  facts  the  Court  below  followed — perhaps  I  ought  not 
to  say  the  decision — ^but  the  observations  of  the  Court  in  the  case  of 
Reg.  V.  Swindon  Neiv  Town  Local  Board  (1879)  4  Q-  ^-  ^-  305 » 
48  L.  J.  M.  C.  119,  and  in  deference  to  those  observations,  and  against 
their  own  view,  held  that  under  those  circumstances  the  respondent 
was  not  liable  to  pay  the  apportioned  sum.  That  obliges  us  to  look 
at  the  statute  under  which  this  obligation  is  imposed,  and  we  have  had 
the  most  material  sections  before  us.  The  first  is  section  150  of  the 
Public  Health  Act,  1875.  I  need  not  deal  with  the  earlier  part  of  the 
machinery  of  the  section,  but  I  will  read  the  second  paragraph :  "  If 
such  notice  "—that  is  the  notice  to  perform  the  work  in  the  street — 
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"is  not  complied  with,  the  urban  authority  may,  if  they  think  fit, 
execute  the  works  mentioned  or  referred  to  therein ;  and  may  recover  Millard  ». 
in  a  summary  manner  the  expenses  inauxed  by  them  in  so  doing  from  Bal^-with- 
the  owners  in  default,  according  to  the  frontage  of  their  respective  urban  Kstriot 
premises,  and  in  such  proportion  as  is  settled  by  the  surveyor  of  the  Oouncil. 
urbaji  authority."     That  section  contemplates  a  default  on  the  part  of 
the  frontagers,  and  that  default,  in  the  context,  clearly  must  mean 
failure  to  perform  the  works  they  have  been  called  upon  to  perform. 
So  much  for  the  150th  section. 

Then  we  come  to  section  257:  "Where  any  local  authority  have 
incurred  expenses  for  the  repayment  whereof  the  owner  of  the  pre- 
mises for  or  in  respect  of  which  the  same  are  incurred  is  made  liable 
under  this  Act  or  by  any  agreement  with  the  local  authority,  such 
expenses  may  be  recovered,  together  with  interest  at  a  rate  not  exceed- 
ing five  pounds  j>er  centum  per  annum,  from  the  date  of  the  service  of 
a  demand  for  the  same  till  payment  thereof,  from  any  person  who  is 
the  owner  of  such  premises  when  the  works  are  completed  for  which 
such    expenses    have    been    incurred,    and    until    recover}-    of    such 
expenses  and  interest  the  same  shall  be  a  charge  on  the  premises  in 
respect  of  which  they  were  incurred."     Now  that  section  in  absolutely 
unambiguous  language  defines  the  person  who  is  liable  to  pay  this  sum. 
It  may  be  recovered  "  from  any  person  who  is  the  owner  of  such  pre- 
mises when  the  works  are  completed."     In  this  case  the  respondent 
unquestionably  was  the  owner  when  the  works  were  completed,  though, 
as  I  have  said,  he  ceased  to  be  the  owner  before  the  actual  demand  for 
the  apportioned  sum  wzs  made.     It  seems  to  me  that  on  the  language 
of  section  257  itself  there  can  be  no  doubt  whatever  that  he  does  fulfil 
the  condition  of  liability.     He  was  the  owner  of  the  premises  at  the 
time  when  the  works  were  completed.     The  only  suggestion  of  any 
argument  that  I  can  follow  against  that  is  that  the  150th  section  does 
unquestionably  contemplate  a  default,  and  that,  in  the  context,  it  looks 
as  if  that  default  was  regarded  as  being  with  reference  to  the  payment 
of  money.     But  the  default  in  the  context,  as  I  have  already  pointed 
out,  is  the  failure  to  perform  the  work,  and  it  is  apparently  contem- 
plated, on  the  terms  of  that  section  standing  alone,  that,  as  soon  as  the 
owner  has  committed  the  default  by  not  doing  that  which  he  has  been 
c^dered  to  do,  a  liability  is  laid  on  him  to  be  made  to  pay  in  a  sum- 
mary manner  those  expenses.     Whether  that  makes  that  person  liable 
or  not,  apparently  it  is  not  necessary  for  us  to  say,  because  section  257, 
the  language  of  which  is  perfectly  clear  and  unambiguous,  has  made 
the  person  who  is  the  owner  when  the  works  are  completed  liable  to 
pay  the  apportioned  sum.     Whether  or  not  any  other  person  is  liable 
under  the  other  section  does  not  arise  for  discussion,  and  it  is  not 
necessary  for  us  to  decide  it. 
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Millard  t;. 
Balbv-with- 
Hextnorpe 
Urlian  District 
Ootueil. 


The  Court  below,  though  they  said  that  had  the  maiter  been 
res  Integra  the>'  would  not  have  arrived  at  the  same  conclusion,  thou^u 
themselves  bound  to  decide  as  the\  have  done  by  Reg.  v.  Swindcn 
New  Town  Local  Board  (1879)  4  Q-  S-  ^-  3^5  >  4^  L.  J.  M.  C  119- 
They  \N'ere  not  bound  by  the  decision  in  that  case,  but  the%-  thought 
themselves  bound  by  dicta  in  it,  with  which  the}-  did  not  agree,  but 
which  the\-  thought  formed  the  ratio  decidendi  of  the  case.  The  cardinal 
distinction  between  that  case  and  this  is  that  the  person  who  was  there 
sought  to  be  made  liable  had  ceased  to  be  the  owner  before  the  wcwks 
were  completed,  and  therefore  it  is  absolutely  clear  that  he  did  not 
come  within  the  provision  of  section  257  to  which  I  have  referred. 
But  Cockburn  C.J.  said  this :  "  I  cannot  think  it  was  ever 
intended  by  the  Legislature  that  when  the  owner  has  parted 
with  his  property,  and  somebody  else  is  in  possession  of 
it,  and  therefore  getting  the  benefit  of  the  work  done,  and 
who  ought  therefore  to  pay  the  expenses  incurred.;  it  should  be 
competent  for  the  local  authority  to  follow  him  up  wherever  he  may 
have  gone,  and  hold  him  personally  liable.  I  think  that  defect  is 
remedied  by  the  257th  section,  which  treats  owners  upon  whom 
notice  was  originally  served,  and  who  axe  the  owners  at  the  time  the 
work  is  completed,  and  the  expenses  demanded,  as  the  persons 
upon  whom  the  local  board  shall  be  able  to  come  for  the  exp>enses. 
I  cannot  suppose  that  it  was  intended  that  both  should  be  liable — the 
owner  who  made  default  originally  in  not  doing  the  work,  and  the 
owner  who  is  the  person  who  has  become  the  owner  at  the  time  the 
work  is  completed.  What  was  meant  was  this :  if  the  owner  who  is 
called  upon  to  do  the  work,  and  who  makes  default  in  doing  it,  con- 
tinues the  owner  at  the  time  the  work  is  executed  and  when  the  money 
laid  out  upon  it  is  demanded,  then  he  is  liable  under  the  150th  section ; 
but  if  in  the  meantime  he  has  ceased  to  be  owner,  he  cannot  be  said 
to  be  the  owner  in  default  at  the  time  the  money  is  demanded,  and 
when  another  has  stepped  into  his  shoes  and  become  the  owner."  That 
is  a  dictum  properly  so  called,  inasmuch  as  it  was  not  essential  to  the 
decision  of  that  case,  and  was  giving  an  opinion  which  would  cx>ver 
immunity  unless  the  person  continued  to  be  owner,  not  (Mily  up  to  the 
time  of  the  execution  of  the  works  as  is  expressly  enacted  in  the  statute, 
but  up  to  the  demand  of  the  expenses,  as  to  which  there  is  no  provision 
at  all  in  the  Act  Therefore  it  certainly  was  a  dictum  in  my  view  and 
not  a  decision.  Therefore  it  seems  to  me  that  we  are  not  bound  to 
give  eflFect  to  that  opinion.  In  this  particular  case,  undoubtedly  the 
respondent  had  not  ceased  to  be  owTier  until  after  the  crucial  date,  the 
execution  of  the  work,  and  therefore  on  the  express  terms  of  the  statute 
he  is  liable.     We  cannot  exclude  him  fnwn  liability  by  virtue  of  a 
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dictum  that  was  not  necessary  to  the  actual  decision  in  a  case  in  which        tOO^ 

the  person  sought  to  be  charged  had  ceased  to  be  owner  before  the  Millard  v. 

crucial  date.     In  mv  judgment,  therefore,  we  must  give  effect  to  what  Bal^y-with- 

...  r    1      ^  11  1    r       L    Hexthorp6 

was  really  the  view  and  intention  of  the  Court  below,  and,  for  the  urban  District 

reasons  I  have  stated,  reverse  their  decision.  Council. 

Stirling  L.J.     I  am  of  the  same  opinion. 

In  this  case  the  respondent  was  owner  of  the  property  at  the  time 
when  the  works  in  respect  of  which  he  is  sought  to  be  charged  were 
completed.  Consequently,  looking  at  section  257  of  the  Act  alone,  it 
is  quite  clear  that  he  is  liable.  It  is  said,  however,  that  section  257 
must  he  read  along  with  section  150,  which  provides  that  the  expenses 
may  be  recovered  in  a  summary  manner  from  the  owners  in  default; 
and  it  is  said  that  in  order  to  make  the  resportdent  liable  he  must  not 
only  have  been  owner  at  the  time  the  works  were  completed,  but  must 
also  be  an  owner  in  default.  Now  \vh2it  is  the  default  which  is  spoken 
of  in  section  150  ?  It  appears  to  me  that  it  is  a  default  in  executing  the 
works  which  the  urban  authority  have  required  to  be  done.  The  section 
provides  for  giving  notice  to  owners  of  land  adjoining  a  street,  and 
proceeds :  "  If  such  notice  is  not  complied  with,  the  urban  authority 
may,  if  they  think  fit,  execute  the  works  mentioned  or  referred  to 
therein  ;  and  may  recover  in  a  summary-  manner  the  expenses  incurred 
by  them  in  so  doing  from  the  owners  in  default  " — that  is,  those  owners 
who  had  not  complied  with  the  notices  ser\'ed  upon  them.  If  that  be 
the  meaning,  the  respondent  remains  liable  if  he  was  the  owner  of  the 
property  in  question  at  the  time  when  the  notices  were  issued  by  the 
urban  authority,  and  on  whom  the  notice  was  served  with  which  he 
failed  to  comply.  Therefore,  if  we  look  at  the  words  of  the  Act  alone, 
it  seems  to  me  that  the  liabilit}'  of  the  respondent  is  made  out,  aiKl  I 
have  the  less  difficulty  in  coming  to  that  conclusion  as  it  appears  to 
me  that  it  was  arrived  at  by  ever\'  member  of  the  Court  from  which 
the  appeal  comes. 

The  learned  judges  of  that  Court,  however,  thought  that  they  were 
constrained  to  give  effect  to  what  is  laid  down  by  Cockbum  C.J.  in  the 
case  of  Reg.  v.  Swindon  Neuj  Town  Local  Board  (1879)  4  Q-  ^-  ^• 
305;  48  L.  J.  M.  C.  119,  where  the  question  which  arose  and  was 
decided  was  a  different  one  from  that  we  are  now  considering.  In  that 
case  the  person  who  was  sought  to  be  charged  was  owner  of  the  pro- 
perty at  the  time  when  notice  for  the  work  was  served,  but  had  ceased 
to  be  the  owner  when  the  works  were  completed.  He,  therefore,  did 
not  come  within  section  257  at  all,  and  the  decision  does  not  form  a 
precedent  for  the  decision  in  the  present  case.  But  it  is  said  that  one 
of  the  grounds  of  decision  was  that  which  was  laid  down  by  Cock- 
bum  C.J.,  according  to  the  report  in  the  Law  Reports,  that  the  person 
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^^^^  who  is  to  be  liable  under  section  257  is  a  person  who  is  the  owner  on 
Kiliaiti  V,  whom  notice  was  originally  served,  and  who  is  owner  at  the  time  the 
B|^-with-  works  are  completed  and  the  expenses  demanded.  Unquestionably 
Urban  fiutrict  the  respondent  was  not  the  owner  at  the  time  the  expenses  were 
Oouncil.  demanded,  though  he  was  owner  at  the  time  wh«i  the  work  was  com- 

pleted. Upon  that  I  observe,  as  has  been  already  observed  by  tbe 
Master  of  the  Rolls,  that  no  question  arose  in  that  case  whether  the 
person  who  was  liable  was  to  be  the  owner  at  the  time  when  the 
expenses  were  demanded.  That  is  not  found  in  section  257,  and, 
speaking  for  myself,  I  am  unable  to  see  how  that  limitation  can  be 
arrived  at.  Section  257  appears  to  me  to  be  perfectly  clear.  Now  we 
are  asked  not  merely  to  apply  the  decision  in  the  Swindon  case,  but  to 
extend  it  to  a  new  case,  as  to  which  there  was  no  decision.  If  we  were 
satisfied  that  the  reasoning  was  right,  it  might  be  right  to  do  so ;  but  not 
being  satisfied,  and  the  Court  below  not  being  satisfied,  that  the  reason- 
ing was  right,  I  do  not  think  that  we  are  bound  to  give  eflFect  to  the 
ob9er\'ations  of  Cockburn  C.J. 

I  think,  therefore,  that  this  appeal  ought  to  be  allowed. 
Mathew  L.J.     I  am  of  the  same  opinion.     I  concur  in  what  has 
been  said  by  my  Lord  and  my  brother  Stirling. 

Appeal  allowed. 

Solicitors  for  the  appellants — Speechly,  Mumford,  and  Craig,  for 
Frank  Allen,  Doncaster. 

Solicitors  for  the  respondent — Halse,  Trustram,  &  Co.,  for  A-  Muir 
Wilson,  Sheffield. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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BRIGHTON  INTERCEPTING  AND  OUTFALL  SEWERS  BOARD  v.  May  ^ 


HOVE  CORPORATION 

Boiindaplee—  Intepoepting  se^irep  oonstpuoted  under  local  Acts  to 
•epve  oeptain  dlBtPlots— Extension  of  one  of  such  dlstplots— 
Dpalnacre  of  added  area  Into  Intepceptlnflr  eewep  —  Brighton 
Intepoeptlnff  and  Outflall  Sewers  Act,  1870  (88  dc  84  Viet.  e.  e.X 
s&  4,  86,  86,  87»  91-Hove  Commissioners  Aet,  1878  (86  de  87  Vict, 
e.  xov.X  ss.  8, 5, 6, 16, 61— Liocal  Government  Act,  1888  (61  dc  62  Vioti 
e.  41X  ss.  67,  60, 126->Lrf>cal  Government  Act,  1804  (66  dc  67  Vict, 
e.  78),  0.  42. 

An  intercepting  sewer  was  made  under  the  Brighton  Intercepting 
and  Outfall  Sewers  Acty  1870,  ivhich  provided  for  the  making  of 
intercepting  and  outfall  sewers  for  Brighton^  and  two  adjoining 
Improvement  Act  districts  in  the  parish  of  Hove,  and  for  the  vesting 
of  the  sewers  in  the  appellant  Sewers  Board,     Section  ^\  of  the  Act 
provided  that  if  after  the  passing  of  the  Act,  any  local  board  or  body 
of  commissioners  should  be  constituted  for  any  district  in   which 
any  part  of  the  sewers  authorised  would  be  situate,  having  powers 
with  respect  to  sewerage,  and  to  levy  rates  within  such  district,  such 
local  board  or  commissioners  should  be  at  liberty,  by  notice  to  the 
Sewers  Board,  to  participate  in  the  benefits  and  liabilities  of  the  Act, 
and  should  thenceforth  be  a  local  authority  within  the  Act.     By  the 
Hove  Commissioners  Act,  1873,  a  body  of  Improvement  Commissioners 
was  constituted  for  the  whole  parish  of  Have,  and  those  Commissioners 
were  given  the  benefits  and  liabilities  of  the  former  Commissioners  for 
the  two  parts  of  Hove  under  the  Act  ^?/  1870.     By  an  Order  made 
by  the  county  councils  of  East  and  West  Sussex  in  1893,  under  the 
Local  Government  Act,  1888,  //  was  provided  that  the  area  of  the 
parish  of  Aldrington  should  be  transferred  to  and  form  part  of  the 
urban  sanitary  district  of  Hove,  and  that  the  "  district^''  in  the  Act  of 
1873  should  mean  the  parishes  of  Hove  and  Aldrington  instead  of 
the  parish  of  Hove,     The  district  of  Hot>e  thus  extended  was  subse- 
quently formed  into    a  borough,  and  the  respondent   Corporation 
became  the  successors  of  the  Hove  Commissioners,     The  respondents 
claimed  to  be  entitled  under  these  circumstances  to  send  the  sewage  of 
Aldrington  as  well  as  of  the  rest  of  the  borough  into  the  intercepting 
sewer. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  i  L.  G.  R.  355, 
that  they  were  so  entitled. 

Appeal  from  a  decision  of  the  Court  of  Appeal  reversing  the  decision 
of  Kekewich  J. 

The  action  was  brought  for  (i)  a  declaration  that  under  or  by  virtue 
of  the  Brighton  Intercepting  and  Outfall  Sewers  Act,  1870,  the  Hove 
Commissioners  Act,  1873,  and  the  East  Sussex  and  West  Sussex  (Hove 


Aug.  5. 


Digitized  by 


Google 


1256  knight's    local    government    reports.  M04. 

^^^^  _  and  Aldrington)  Confirmation  Order,  1893,  ^^^  "^  ^^^  events  which 
Brlg;iiton  Inter-  had  happened,  the  respondents  were  entitled  to  discharge  and  the 
flta^Sfl^  appellants  were  bound  to  admit  into  the  sewers  of  the  appellants 
Board  ».  Hove  constructed  under  the  above  mentioned  Act  of  1870,  all  the  sewage  of 
OorporatioiL  the  borough  of  Hove,  including  as  well  the  sewage  from  that  part  of  the 
said  borough  which  was  within  the  parish  of  Hove,  as  also  the  sewage 
of  that  part  of  the  said  borough  which  was  within  the  parish  of 
Aldrington,  and  that  the  respondents  were  entitled,  at  their  own 
expense,  to  have  made  all  such  connection  with  or  openings  in  the 
said  sewers  and  all  such  other  works  as  might  be  necessary  or  proper  to 
enable  tliem  to  exercise  fully  their  rights  with  respect  to  the  discharge 
of  sewage  into  the  said  sewers  ;  (2)  alternatively,  a  declaration  that  the 
respondents  were  entitled  to  discharge  and  the  appellants  bound  to 
admit  into  the  said  sewers  all  such  sewage  as  aforesaid,  and  that  the 
respondents  were  entitled,  at  their  own  expense,  to  have  made  and 
executed  all  such  works  as  aforesaid,  subject  only  to  the  jxiyment  by  the 
respondents  to  the  appellants  of  compensation  to  be  settled  under  the 
provisions  of  section  36  of  the  Act  of  1870;  and  ^3)  an  injunction  to 
restrain  the  appellants  from  excluding  the  respondents  from  exercising 
or  interfering  with  the  respondents  in  the  exercise  of  their  aforesaid  rights. 
The  substantial  question  at  issue  in  the  action  was  whether  the 
plaintiffs,  the  Hove  Corporation,  were  entitled  to  use  an  intercepting 
sewer,  constructed  under  the  Act  of  1870,  for  the  purposes  of  a  part  of 
their  borough,  consisting  of  the  parish  of  Aldrington,  which  was  added 
to  the  urban  district  of  Hove,  before  that  district  was  formed  into  the 
borough  of  Hove,  by  the  Order  of  1893  above  mentioned. 

The  question  depended  upon  the  consideration  of  a  large  number  of 
the  sections  of  the  Acts  above  mentioned,  and  certain  other  legislation, 
and  of  the  provisions  of  the  above  mentioned  Order.     These  sections 
and  provisions  are  set  out  very  fully  in  the  report  of  the  case  in  the 
Court  of  Appeal,  i  L.  G.  R.,  355,  and  having  r^ard  to  the  very  special 
character  of  the  legislation,  it  has  been  thought  unnecessary  to  repeat 
them  here.     The  head  note  explains  the  outline  of  the  legislation. 
Kekewich  J.  gave  judgment  for  the  defendants. 
The  Court  of  Appeal  reversed  the  decision  of  Kekewich  J.,  making  a 
declaration  that  under  and  by  virtue  of  the  Acts  of  1870  and  1873,  and 
the  Order  of  1893,  the  plaintiffs  were  a  local  authority   within  the 
meaning  of  the  Act  of  1870,  and  as  such  entitied  to  discharge,  and  the 
defendants  were  bound  to  admit,  into  the  intercepting  sewer  all  the 
sewage  of  the  borough  of  Hove,  including  the  sewage  of  that  part  of  the 
borough  which  was  within  the  parish  of  Aldrington.     No  injunction 
was  granted,  but  liberty  to  apply  generally  was  given. 
The  defendants  appealed  to  this  House. 
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Cripps,  K,C,,  Boxall,  K.C.,  and  Manby  for  the  appellants.  ^oo^* 

Macmarran,  K.C,  and  JR,/.  Parker  for  the  respondents.  Brighton  Inter- 

The  House  took  time  to  consider.  ?P*?!i5  ^^ 

OntMl  Sewers 
Board  v.  Hove 

The  Earl  of  Halsbury  L.C.  My  Lords :  after  very  long  consid-  Corporation. 
eration,  and  contrary  to  the  impression  I  had  originally  formed,  I  have 
come  to  the  conclusion  that  the  judgment  of  the  Court  of  Appeal  is 
right,  and  ought  to  be  affirmed.  The  very  awkward  collection  of 
statutes  and  parts  of  statutes,  together  with  the  operation  of  the  powers 
of  local  bodies  and  what  is  within  the  powers  of  local  bodies  to  effect, 
certainly  produced  an  impression  of  confusion,  and  even  conflict  of 
authorities,  which  it  has  been  extremely  difficult  to  disentangle.  I 
certainly  was  under  the  impression  at  first  that  the  rights — what  I  will 
call  the  rights — of  the  intercepting  sewer  were  protected  against  any 
invasion  by  any  of  the  adjoining  authorities.  But  I  cannot  resist  the 
reasoning  of  the  Court  of  Appeal,  which  points  out  that  the  intercepting 
sewer  originally  contemplated  bringing  within  its  user  other  and  out- 
lying districts  which  at  the  commencement  were  assumed  to  be  within 
communication  with  it,  and  when  I  see  the  effect  which  not  only  is  an 
effect  under  an  Act  of  Parliament,  but  which,  I  think,  was  an  antici- 
pated effect  from  the  increase,  enlargement,  or  alteration  of  sanitary 
districts,  I  cannot  resist  the  reasoning  of  the  Court  of  Appeal,  which 
points  out  that  what  has  been  done  brings  the  right  of  the  sewer 
intended  to  serve  the  united  parishes  of  Hove  and  Aldrington  within 
the  express  language  of  the  statute. 

Under  these  circumstances,  I  move  your  Lordships  that  the  appeal 
be  dismissed,  with  costs. 

Lord  Macnaghten.  I  am  entirely  of  the  same  opinion. 

Lord  Lindley.  My  Lords  :  This  is  an  appeal  from  an  order  of  the 
Court  of  Appeal,  declaring  that  the  borough  of  Hove  are  entitled  to 
discharge  the  sewage  of  the  borough  into  the  main  sewer  of  Brighton, 
called  the  intercepting  sewer.  Nothing  is  said  in  the  order  respecting 
the  terms  or  conditions  to  be  complied  with  by  the  borough  of  Hove ; 
they  are  left  to  be  gathered  from  the  various  statutes  applicable  to  the 
case.  It  is  admitted  by  both  parties  that  if  the  borough  of  Hove  are 
.entitled  to  use  the  sewer  they  must  bring  the  sewage  of  the  borough 
which  they  want  to  be  carried  away  down  to  the  Brighton  sewer,  and 
must  pay  whatever  is  required  by  the  statutes  in  the  event  of  the 
borough  sewage  being  carried  off  by  the  Brighton  sewer.  The  question 
in  controversy  at  the  present  time,  and  the  only  question  for  decision 
now,  is  whether  the  Brighton  Sewers  Board  are  bound  to  allow  the 
sewage  of  the  borough  of  Hove  to  be  poured  into  the  Brighton  sewer. 
The  Brighton  Board  maintain  that  the  Brighton  sewer  was  not  con- 
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^®^^  _  stnicted  for  and  is  not  large  enough  to  carry  off  the  quantity  of  sewage 
Brighton  Inter-  which  the  borough  of  Hove  will  send  into  it  in  addition  to  that  coining 
jWJjj?  "j£^  into  it  already,  and  that  if  the  borough  of  Hove  are  right  in  their  con- 
Boani  v.  Hoto  Mention  Brighton  will  be  put  to  very  great  expense  in  enlarging  their 
Corporation-       sewer,  or  making  another  for  the  benefit  of  Hove  alone. 

The  Brighton  sewer  was  made  under  the  provisions  of  a  local  Act  of 
1870,  and  the  western  portion  of  the  sewer  is  in  the  old  parish  of  Hove. 
The  sewage  of  some  of  that  parish  has  always  passed  into  the  sewer. 
In  1873  a  local  Act  was  passed  for  the  better  government  and  improve- 
ment of  the  parish  of  Hove.  This  Act  contained  two  important 
sections  (sections  6 1  and  84)  relating  to  the  Brighton  sewer,  but  did 
not  enlarge  the  parish.  In  1 893  Hove  parish  was  greatly  enlarged  for 
sanitar)'  purposes  by  the  addition  to  it  of  the  adjoining  parish  of 
Aldrington.  This  was  done  by  an  order  made  under  the  provisions  of 
the  Local  Government  Act,  1888.  The  borough  of  Hove  is  co-exten- 
sive with  these  two  united  parishes.  The  Brighton  Sewers  Board  do 
not  dispute  their  obligation  to  carry  off  the  sewage  of  the  old  parish  of 
Hove  if  brought  to  the  Brighton  sewer,  but  they  object  to  receive  the 
additional  sewage  from  Aldrington. 

Such  being  shortly  the  circumstances  which  have  given  rise  to  the 
controversy,  it  is  necessary  to  refer  more  particularly  to  the  Acts  and 
Order  above  mentioned. 

It  will  be  convenient,  in  the  first  place,  to  deal  with  the  Order  of 
1893.  This  Order  transferred  the  parish  of  Aldrington  from  the  rural 
sanitary  district  of  Steyning  Union  to  the  urban  sanitary  district  of 
Hove  (Article  2).  The  Order  then  amended  the  Hove  Act  of  1873, 
and  made  it  applicable  as  amended  to  the  urban  sanitary  district  of 
Hove  as  enlarged  by  the  Order  (Article  3).  The  amendment  made 
was  that  section  3  of  the  Act  of  1873  should  be  read  as  if  the  parishes 
of  Hove  and  Aldrington  were  inserted  instead  of  the  parish  of  Hove. 
This  Order  was  confirmed  by  the  Local  Government  Board,  and  was 
laid  before  Parliament  in  the  usual  way,  and  its  validity  is  not  disputed. 
I  do  not  myself  see  how  its  validity  can  be  disputed,  having  regard  to 
the  Local  Government  Act,  1894  (56  &  57  Vict,  c,  73,  s.  42).  The 
effect  of  the  Order  is  quite  another  matter,  and  is  the  main  point  in 
controversy.  It  does  not  mention  the  Brighton  sewer,  and  to  ascertain 
the  effect  of  the  Order  on  that  sewer  it  is  necessary  to  turn  to  the  local 
Acts  of  1870  and  1873.  The  Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  which  (by  sections  57  and  59)  authorised  the  Order, 
contains  a  provision  which  must  not  be  overlooked.  I  refer  to 
section  125,  which  protects  the  Brighton  Sewers  Board  from  being 
prejudiced  by  anything  done  under  the  authority  of  the  Act  "  save  so 
far  as  may  be  necessary  to  give  effect  to  this  Act,  or  any  scheme  or 
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order  or  other  thing  made  or  done  thereunder."     This  saving  destroys    ^?^  ,_ 

the  protection  in  this  particular  case.     The  effect  of  the  Order  was  fully  Brighton  Inter- 
examined   by  the  Court  of  Appeal,  and  having  regard  to  the  Acts  of  ^P^  ^^ 
/870  and  1873  *h®  Order  would  be  nullified  if  it  had  no  application  to  Board «/.  Hove 
the  Brighton  sewer  or  the  Brighton  Sewers  Board.  Oorporation. 

My  Lords,  I  do  not  propose  on  the  present  occasion  to  examine  in 
detail  the  sections  of  the  two  Acts  of  1870  and  1873.  The  really 
important  sections  are  section  91  of  the  Act  of  1870  and  sections  6t 
and  74  of  the  Act  of  1873.  Section  91  of  the  Act  of  1870  renders  it 
necessary  to  turn  10  section  4  of  the  same  Act,  which  defines  the 
expression  local  authority,  and  makes  it  include,  not  only  the  three  autho- 
rities therein  named,  but  "  any  local  board  or  body  of  commissioners  who 
may  hereafter  under  the  provisions  of  this  Act  be  admitted  to  participate 
in  the  benefits  and  liabilities  thereof  as  the  case  may  be."  These 
words  point  to  development  and  to  new  authorities.  Bearing  this  in 
mind,  the  first  part  of  section  91  of  the  Act  of  1870  seems  to  me 
unquestionably  to  apply  to  the  united  parishes  of  Hove  and  Aldrington, 
and  to  confer  upon  them  the  right  to  use  the  Brighton  sewer  upon  the 
terms  mentioned  in  the  last  part  of  the  same  section.  I  agree  with  the 
Court  of  Appeal  in  seeing  no  escape  from  this  conclusion. 

Turning  next  to  section  61  of  the  Act  of  1873,  and  substituting 
Aldrington  and  Hove  for  Hove,  as  the  district  referred  to,  section  6 1  of 
the  Act  of  1873  fits  on  10  and  works  with  section  91  of  the  Act  of  1870. 
But  then  comes  section  74  of  the  Act  of  1873,  which  says  "nothing  in 
this  Act  shall  prejudice  or  affect  the  powers  and  provisions"  of  the 
Brighton  Sewers  Board.  This  saving  does  not,  however,  apply  if  I 
am  right  in  thinking  that  the  Act  of  1870,  ss.  4  and  9,  and  the  Order 
of  1893  have  the  effect  which  I  have  above  mentioned.  It  is  not  the 
Act  of  1873,  but  t^^  amendment  of  it  in  1893,  which  prejudices  the 
Brighton  Sewers  Board. 

As  regards  the  case  of  Huddersfield  Corporation  v.  Ravensihorpe 
Urban  District  Council^  1897,  2  Ch.  121  ;  66  L.  J.  Ch.  581,  on  which 
the  appellants  relied,  I  will  only  add  that  the  legislative  enactments,  on 
which  the  present  case  turns,  are,  in  my  opinion,  too  explicit  to  render 
that  case  af)plicable  to  this. 

In  my  opinion  the  decision  of  the  Court  of  Appeal  was  correct  and 
ought  to  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  the  appellants — Boxall  and  Boxall. 

Solicitors  for  the  respondents — Bircham  &  Co.,  for  FitzHugh,  WooUey, 
Baines,  and  VVooUey,  Brighton. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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Apr,  22.  HITCHCOCK  V.  WANDSWORTH  AND  CLAPHAM  UNION. 

CHESHIRE  (/.  SAME. 

Vacelnatlon— Ppooeedln^rs  undep  VaoelnAtton  Acta— Expenses— L«sal 
assistance  obtained  by  vaodnatlon  offloep— Vaccination  Opden. 
1898,  Aptlole  20. 

Article  2^  of  the  Vaccifiation  Order ^  1898,  which  provides  that 
the  guardians  shall  pay  the  reasonable  costs  and  expenses  incurred  by 
the  vaccination  officer  in  proceedings  taken  by  him  for  enforcing  the 
protnsions  of  the  Vaccination  Acts^  including  "  tlu  reasonad/e  costs  of 
obtaining  any  necessary  legal  assistance"  in  connection  iviik  such 
proceedings  J  does  not  make  the  judgmetit  of  the  vaccination  officer  as 
to  whether  legal  assistance  is  necessary  in  any  particular  case  conclusive 
as  against  the  guardians.  In  case  of  dispute^  accordingly^  the 
question  whether  the  legal  assistance  was  necessary  has  to  be  deter- 
mined as  a  question  of  fact  in  the  ordinary  way  in  legal  proceedings. 
But  the  tribunal  before  it  hich  the  question  comes,  if  satisfied  that  the 
officer  entertained  an  honest  belief  that  the  legal  assistance  obtained  by 
him  was  necessary^  ought,  in  all  ordinary  circumstances,  to  be  guided 
by  the  decision  to  which  the  officer  came. 

Third  party  procedure  arising  out  of  two  actions. 

Mr.  W.  R.  Hitchcock  and  Mr.  G.  Cheshire  were  vaccination  officeis 
of  the  Wandsworth  and  Clapham  Union,  and  had  employed  a  solicitor 
named  May  to  conduct  certain  proceedings  taken  by  them  under  the 
Vaccinntion  Acts.  In  due  course  May  sent  in  his  bills  of  costs  in 
respect  of  these  proceedings  to  the  two  officers.  They  were  taxed  at 
£aS  '3s.  2d.  and  £^^  is.  id.,  respectively.  May  assigned  the  bills  to 
one  Madgeit,  who  brought  two  actions  on  the  bills  against  Hitchcock 
and  Cheshire  respectively,  and  recovered  judgment  In  each  of  these 
actions  the  defendant  brought  in  the  guardians  of  the  union  as  third 
parties,  claiming  to  be  entitled  to  be  indemnified  by  them  in  respect  of 
the  bill  of  costs  in  question.  The  claims  of  the  defendants  Hitchcock 
and  Cheshire  against  the  guardians  now  came  on  for  trial  before 
Channell  J.  sitting  without  a  jury.     The  two  cases  were  tried  together. 

The  claim  to  indemnity  was  under  Article  29  of  the  Vaccination 
Order,  1898,  which  provides  as  follows: — "The  guardians  shall  pay 
the  reasonable  costs  and  expenses  incurred  by  the  vaccination  officer  in 
any  proceedings  taken  by  him  for  enforcing  the  provisions  of  the 
Vaccination  Acts,  1867  to  1898,  including  the  reasonable  costs  of 
obtaining  any  necessary  legal  assistance  in  connexion  with  the  institution 
and  conduct  of  any  such  proceedings  .  .  . 
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A  majority  of  the  guardians  upon  the  Wandsworth  and  Clapham        ^^^^ 

Board  were  opposed  to  compulsory  vaccination,  and  the  Board  had,  HitAoock  v, 

for  a  considerable  time  prior  to  the  time  when  Mr.  Hitchcock  and  Mr.  Wandsworth 
...  .  and  Olaphaot 

Cheshire  began  to  employ  Mr.  May,  refused  to  pay  any  solicitor's  bill  Union.   Cheshire 

incurred  by  the  vaccination  officers  of  the  union  in  taking  proceedings  ^-  Same. 

under  the  Acts. 

Mr.  Hitchcock  had  accordingly  ceased  to  prosecute  offenders  under 
the  Act,  but  the  Local  Government  Board  subsequently  exacted  a 
written  undertaking  from  him  to  prosecute  offenders.  He  then 
informed  the  guardians  of  the  instructions  he  had  received,  and 
requested  them  to  appoint  a  solicitor  to  act  for  him  in  prosecuting 
offenders.  The  reply  to  this  application  was  that  the  Board  made  no 
order  upon  his  letter.  He  thereupon  appointed  Mr.  May  to  act  as  his 
solicitor  in  proceedings  under  the  Acts,  and  gave  the  guardians  notice 
that  he  had  done  so.  Upon  this,  posters  were  issued  by  one  of  the 
guardians  informing  the  public  that  they  need  have  no  fear  of  any 
notices  circulated  by  the  vaccination  officer,  nor  of  his  threats  of 
prosecution,  and  another  of  the  guardians  sent  for  Mr.  Hitchcock  and 
told  him  that  if  he  dared  to  prosecute,  the  anti- vaccination  party  would 
employ  a  particular  counsel  and  **  fight  him  to  the  death."  Mr.  May 
conducted  23  cases  for  Mr.  Hitchcock,  in  all  of  which  the  counsel  in 
question  appeared  for  the  defence.  Mr.  Hitchcock  conducted  some 
30  or  40  cases  himself  in  which  the  defendant  had  no  professional 
assbtance.  In  the  cases  conducted  by  Mr.  May,  he  (Mr.  May)  drew 
the  summonses  and  made  charges  for  so  doing. 

The  facts  in  Mr.  Cheshire's  case  were  substantially  the  same,  except 
that  the  cases  conducted  for  him  by  Mr.  May  were  ultimately 
undefended. 

In  giving  evidence  both  Mr.  Hitchcock  and  Mr.  Cheshire  stated  that 
they  considered  the  employment  of  a  solicitor  necessary. 

Shearman^  K,  C,  and  Condy  for  the  vaccination  officers.  Upon  the  true 
construction  of  Article  29  of  the  Order  of  1898  it  is  for  the  vaccination 
officer  alone  10  decide  whether  in  particular  cases  legal  assistance  is 
reasonable  and  necessary  ;  that  is  to  say,  "  reasonably  necessary."  He 
is  the  judge  of  this,  and  the  Court  will  not  interfere  with  his  decision. 
In  I^ex  v.  Wellingborough  Union  (1903)  68  J.  P.  179,  where  Article  29 
was  before  the  Court,  Kennedy  J.  remarked,  in  the  course  of  the 
argument,  that  "  some  one  has  to  decide  what  is  reasonable  and  neces- 
sary. JPrimd  fade  it  ought  to  rest  with  the  vaccination  officer,  whose 
position  is  at  stake,  and  who  has  a  public  duty  to  perform,  and  if  he 
wantonly  or  vexatiously  or  negligently  incurs  expenses  which  he  ought 
not  to  do,  then  in  that  case  the  guardians  can  make  representations  to 
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^^^^  the  Local  Government  Board,  and  if  it  is  considered  sufficient  for 
Hitchcock  V.  Local  Government  Board  to  warn  him  they  can  do  so ;  and  if  not  they 
2r^h^  can  dismiss  him."  Sfroud  v.  Wandsworth  Board  of  Works,  1894, 
Union.  Cheshire  2  Q.  B.  i  ;  63  I^.  J.  M.  C.  88,  also  supports  the  view  that  the  vacci- 
V.  Same.  nation  officer  is  the  judge  of  the  necessity  of  employing  legal  assistance. 

Further,  in  the  present  case,  on  the  evidence,  the  employment  of  the 
solicitor  was,  in  fact,  necessary. 

Boxall^  K.  C,  and  S.  Mayer  for  the  guardians.  It  does  not  follow 
that  these  costs  are  either  reasonable  and  necessary  or  reasonably 
necessary,  since  the  solicitor's  bills  are  only  taxed  as  between  solicitor 
and  client.  A  charge  which  might  be  reasonable  for  a  solicitor  to  send 
in  to  his  client  may  well  be  unreasonable  for  an  officer  to  charge 
against  the  guardians.  A  vaccination  officer  ought  not  to  employ  a 
solicitor  in  every  prosecution,  for  there  are  many  simple  cases  he  is 
quite  capable  of  conducting  himself.  In  all  these  prosecutions  the 
employment  of  a  solicitor  was  unnecessary ;  but  the  vaccination  officers 
have  gone  further,  and  actually  have  employed  a  solicitor  to  attend  to 
issue  summonses,  which  is  a  mere  matter  of  form. 

Channill  J.  There  are,  no  doubt,  a  number  of  cases  in  which 
the  Legislature  has  deputed  to  particular  bodies,  and  occasionally  to 
particular  individuals  who  fill  official  positions,  a  power  of  judging  as  to 
the  necessity  or  the  sufficiency  of  particular  things  within  their  juris- 
diction. But  in  cases  of  this  kind  it  is  necessary  in  every  instance 
to  find  something  in  the  language  employed  that  gives  the  body  or  the 
individual  official  the  power  of  so  deciding.  So  far  as  I  know,  there 
is  nothing  in  any  section  of  the  Vaccimtion  Acts,  or  in  any  part  of  the 
Orders  made  under  them,  apart  from  Article  29  of  the  Vaccination 
Order,  1898,  which  touches  this  point.  An'1,  in  my  view,  Article  29 
does  not  contain  enough  to  show  that  "necessary  legal  assistance' 
means  legal  assistance  necessary  in  the  opinion  of  the  person  who 
seeks  to  employ  it.  No  doubt  the  officer  is  put  in  the  difficult 
position  of  having  to  judge  whether  legal  assistance  is  or  is  not 
necessary  at  the  risk  of  having  the  expense  ultimately  disallowed.  But 
it  is  only  one  instance  among  many  where  an  official  is  obliged  to  act  on 
his  own  judgment  at  his  own  peril.  The  vaccination  officer  must 
exercise  his  discretion,  but  that  discretion  is  subject  to  review.  In 
this  there  is  no  hardship,  because  his  decision  will  not  be  reviewed  by 
those  who  might  act  upon  arbitrary  principles.  There  is  not  a  word 
to  suggest  that  the  guardians  are  the  judges  of  what  constitutes 
necessity.  As  between  them  and  the  officer,  it  is  clearly  the  latter  who 
has  to  form  a  judgment  in  the  first  instance.  But  I  cannot  hold  that 
Article  29  contains  enough  to  make  the  vaccination  officer's  judgnient 
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conclusive,  or  that,  if  his  judgment  is  questioned,  it  is  not  open  to  the 

ordinary   tribunals    to   decide  whether  he  is  right  or  wrong.      If  the  Hitchcock  v. 

guardians  refuse  to  pay  for   legal   assistance   obtained    by  the  vacci- "^"jJ^wOTth 
•rt-  t  -,    X      •  1  ftiid  Clanhaia 

nation  officer,  on  the  ground  that  it  was  unnecessary,  there  must  be  an  Union.  'Cheshire 

appeal  to  law,  either  by  mandamus,  if  that  is  thought  to  be  the  fitting  7'.  Same, 
remedy— and  in  the  Wellingborough  case  a  mandamus  was  granted 
without  objection  from  the  Court — or,  as  in  the  present  case,  by  an 
action  to  recover  the  amount.  The  tribunal  before  which  either 
proceeding  comes  must,  I  think,  decide  whether  or  not  the  legal  assist- 
ance engaged  was  necessar>' ;  but  in  deciding  that  question  the  tribunal 
ought,  not  as  a  matter  of  law,  but  as  a  matter  of  practice  or  judicial 
discretion,  if  it  finds  that  the  vaccination  officer  has  in  the  honest 
exercise  of  his  discretion  considered  the  legal  assistance  necessary,  and 
has  made  himself  personally  liable  for  the  expenses  incurred,  to 
decline,  except  in  very  strong  cases  indeed,  to  override  his  decision. 
The  tribunal  must  remember  that  the  officer  had  all  the  material 
matters  before  him  at  the  time ;  that  he  knew  what  the  prospects  of 
opposition  were,  and  so  on ;  and  that  he  formed  his  judgment  on  the 
question.  If  I  were  the  judge  I  should  always  in  such  a  case  feel 
that  I  was  not  in  a  position  to  override  the  officer's  decision.  But 
unfortunately  people  do  not  always  perform  the  public  duties  which  ihey 
undertake  when  appoinied  or  elected  to  official  positions.  And  if  a 
vaccination  officer  were  one  day  to  behave  as  some  of  the  guardians 
have  'unfortunately  behaved  in  the  present  case,  the  Court  might  be 
compelled  to  decline  to  follow  his  decision.  In  the  present  case,  so  far 
as  I  can  see,  there  is  no  reason  to  suppose  that  that  is  what  has 
happened.  Both  the  officers  have  told  me  that  in  their  opinion  legal 
assistance  was  necessary  because  they  were  told  thai  the  proceedings 
they  were  about  to  institute  were  to  be  opposed  at  every  step.  I  think  it 
was  perfectly  right  for  them  to  get  legal  assistance,  and  having  got  legal 
assistance  to  put  the  matter  entirely  in  the  hands  of  the  solicitor  whom 
they[[employed  and  in  whom  they  had  confidence.  They  could  not, 
having  done  that,  have  insisted  on  taking  particular  steps  in  the  pro- 
ceedings themselves.  If  they  had  they  would  have  interlered  with  their 
own  legal  adviser,  and  left  it  open  to  him,  if  things  had  gone  wrong,  to 
say  that  if  he  had  not  been  interfered  with  the  proceedings  would  have 
succeeded.  I  am  accordingly  of  opinion  that  the  charges  here  incurred 
for  legal  assistance  were  not  unreasonably  incuired,  and  that  there 
must  be  judgment  for  the  defendants,  Mr.  Hitchcock  and  Mr.  Cheshire, 
against  the  third  parties  -  the  guardians — for  the  amounts  claimed  with 
costs  on  the  High  Court  scale. 

Judgment  accordingly. 
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Hitchcock  7'. 
Wandsworth 
and  Ol&pham 
Union.   Cheshire 
V.  Same. 


Solicitor  for  the  vaccination  officers — H.  E.  A.  Johnson. 
Solicitors  for  the  guardians — W.  W.  Young,  Son,  and  Ward. 
Repotted  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 

In  the  al)ove  cases  no  technical  objection  to  the  raising  of  the  question 
between  the  vaccination  officers  and  the  guardians  by  means  of  third  party 
procedure  was  taken.  There  seems,  however,  to  be  very  serious  doubt  whether 
the  provisions  in  Article  29  of  the  Vaccination  Order,  1898,  constitute  an 
"inaemnity '*  to  the  officer  within  R.  S.  C.  Order  XVL,  r.  48,  so  as  to 
render  it  possible  for  the  officer  to  bring  the  guardians  in  as  third  parties 
in  an  action  against  him  by  his  solicitor  if  objection  were  taken  :  sa^  Johnston  v. 
Salvage  Association  (1887)  19  Q.  B.  D.  458  ;  57  L.  T.  218  ;  36  W.  R.  56.    -;«' 

It  would  rather  seem,  moreover,  that,  unless  and  until  the  vaccination  officer 
has  actually  paid  his  solicitor's  bill,  he  has  no  cause  of  action  against  the 
guardians,  his  only  remedy,  at  that  stage,  being  by  mandamus :  see  /on€s  v. 
Carmarthen  Corporation  (1841)  8  M.  &  W.  605;  10  L.  J.  Ex.  401  ;  Boggy, 
Pearse  (1851)  lo  C.  B.  534  ;  2  L.  M.  &  P.  21  ;  20  L.  J.  C.  P.  99  ;  Addison  v. 
Preston  Corporation  (1852)  12  C.  B.  108  ;  21  L.  J.  C.  P.  146  ;  16  Jur.  643; 
Salford  Corporation  v.  Lancashire  County  Council  (1890)  25  Q.  B.  D.  384; 
59  L.  J.  Q.  B.  576  ;  63  L.  T.  409.  And  in  this  connection  it  may  be  pointed 
out  that  in  Rex  y,  Wellingborough  Union  (1903)  68  J.  P.  179,  though  it  was 
argued  on  behalf  of  the  guardians  that  the  vaccination  officer  ought  not  to  have 
applied  for  a  prerogative  writ  of  ntandamus^  but  to  have  brought  an  action  for  a 
statutory  mandamus — ^an  argument  which  did  not  prevail — it  was  not  suggested 
that  he  had  a  remedy  by  an  ordinary  action  to  recover  the  amount  of  the  bill  of 
costs. 
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In  re  LONDON  BUILDING  ACT,  1894^  and  in  re  LONDON  COUNTY        f^^  23.  24. 

COUNCIL. 

BuUcUiiflrs— BuildlnflT  line— Metpopolls— Lencrth  of  stpeet  to  be  oon- 
sldeped  in  defining  flreneral  line  of  bulldinflrs  —  Tribunal  of 
Appeal-Costa-Iiondon  Building  Act,  1894(67  dc  68  Viot.  e.  ocziU), 
as.  24-27,  188. 

//  is  competent  to  the  Tribunal  of  Appeal  under  the  London 
Building  Act,  1894,  on  appeal  to  them  from  a  certificate  of  the  super- 
intending architect  defining  the  general  line  of  buildings  to  take  into 
consideration  a  greater  or  less  length  of  street  than  that  taken  into 
consideration  by  the  superintending  architect  in  defining  such  line. 

The  Tribunal  of  Appeal  have  power  on  an  appeal  to  them  to 
award  a  party  to  the  appeal  a  lump  sum  for  costs. 

Case  stated  by  the  Tribunal  of  Appeal  under  the  London  Building 
Act,  1894,  at  the  request  of  the  London  County  Council. 

1.  On  September  15,  1903,  Charles  Botterill,  as  agent  for  Robert 
Roy,  the  owner  of  houses,  Nos.  889  to  897,  Fulham  Road,  inclu- 
sive, being  desirous  of  building  upon  a  building  site  partly  occupied  by 
these  houses,  by  notice  in  writing  of  that  date,  applied  to  the  super- 
intending architect  of  metropolitan  buildings  under  section  22  of  the 
London  Building  Act,  1894,  to  define  the  general  line  of  buildings  in 
respect  of  the  land  occupied  by  the  said  houses. 

[It  appeared  from  the  plans  hereinafter  referred  to  that  Mr.  Roy's 
premises  were  on  the  south  side  of  the  portion  or  Fulham  Road  lying 
between  Munster  Road  on  the  east  and  Landridge  Road  on  the  west, 
and  that  they  occupied  a  comparatively  small  part  of  this  length  of 
Fulham  Road  at  the  Landridge  Road  end.] 

2.  The  superintending  architect  thereupon  (as  was  not  disputed) 
gave  notice  to  all  the  persons  mentioned  in  section  24  of  the  said  Act, 
and,  after  hearing  such  persons  as  attended  before  him,  issued  his 
certificate  of  October  3,  1903,  with  plan  annexed  marked  a.  From 
such  plan  it  appears  that  he  did  not  confine  himself  to  defining  the 
general  line  of  buildings  in  respect  of  the  land  occupied  by  the  said 
houses,  but  by  his  said  certificate  he  defined  the  general  line  of  buildings 
on  the  southern  side  of  Fulham  Road  between  Munster  Road  and 
Landridge  Road.  It  was  not  disputed  that  due  notice  of  his  certificate 
was  served  upon  the  persons  mentioned  in  the  said  section  24. 

3.  The  said  Charles  Botterill,  as  agent  for  the  said  Robert  Roy, 
appealed  from  the   said  certificate  to  ttie   Tribunal  of  Appeal.     On 
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1904.        November  lo,   1903,  having    viewed    the    building    site    in   question 

/w/t  London     ^"d  ^^^  locality,  and  having  duly  heard  the  parties  referred  to  in  the 

^i"*f^'      order  hereinafter  mentioned,  the  Tribunal  of  Appeal  issued  their  order, 

LandonOonnV'^  ^^^^^  November  10,  1903,  with  the  plan  annexed  thereto  marked  b. 

Oonncil.  [It  appeared  from  plan  b  that  the  Tribunal  of  Appeal  had  defined  a 

general  line  of  buildings  extending  from  a  point  a  at  the  north-east 

comer  of  Munster   Road    to  a  point  b  some  hundreds  of  yards  to 

the  west   of   Landridge   Road.      The   line   which    they  defined  was 

in  front — i,e.,  nearer  the  centre  of  the  street— of  the  line  fixed  by  the 

superintending  architect.     By  their  order  the  Tribunal  of  Appeal  also 

awarded  Mr.  Roy,  the  appellant  before  them,  a  lump  sum  for  costs.] 

4.  No  application  as  to  costs  was  made  by  either  party. 

5.  Fulham  Road  is  a  public  highway.  The  buildings,  Nos.  90; 
to  921,  Fulham  Road,  inclusive,  shown  on  plan  b  annexed  to  the  order 
of  the  Tribunal  of  Appeal,  are  built  up  lo  the  highway.  The  shops 
shown  on  the  said  plan  in  the  Fulham  Road,  between  the  comer  of 
Munster  Road  and  No.  861,  Fulham  Road,  were,  at  the  time  the 
Tribunal  of  Appeal  made  their  said  order,  built  to  an  advanced  line 
upon  the  site  formerly  occupied  by  No.  47,  Munster  Road,  with  the 
consent  of  the  London  County  Council,  dated  March  24,  1903,  and 
subject  to  the  conditions  of  such  consent.  [Nos.  907  to  921,  Fulham 
Road,  extended  from  the  point  b,  to  which  the  line  fixed  by  the 
Tribunal  of  Appeal  extended  westwards,  for  a  short  distance  eastwards. 
The  shops  referred  to  occupied  sites  extending  from  Munster  Road  for 
a  short  distance  westward.  They  were  spoken  of  on  the  argument  as 
Ellis's  shops.] 

6.  All  the  before-mentioned  documents  and  plans  are  incorporated 
in  and  form  part  of  the  case. 

7.  The  London  County  Council  contend  that  the  Tribunal  of  Appeal 
have  no  power  to  make  their  said  order  or  to  define  the  line  defined  by 
them  on  the  following  grounds : — 

{a)  The  line  so  defined  by  them  from  Landridge  Road  to  the  point 
marked  b  on  the  plan  marked  b  purports  to  define  the  general  line  of 
buildings  for  a  portion  of  the  Fulham  Road  in  respect  whereof  the 
superintending  architect  has  not  defined  any  general  line  of  buildings. 

(J?)  The  line  defined  by  the  Tribunal  of  Appeal  which  v*aried  the 
said  certificate  of  the  superintending  architect,  as  appears  by  the  said 
plan  marked  b,  is  not  a  general  line  of  buildings  within  the  meaning  of 
the  London  Building  Act,  1894. 

{c)  There  was  no  power  in  the  Tribunal  of  Appeal  to  order  (in  the 
absence  of  consent)  a  lump  sum  for  costs. 

8.  If  the  contentions  of  the  London  County  Council  are,  or  if  any  one  of 
them  is,  correct,  this  honourable  Court  are  requested  to  make  such  order 
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in  the  premises  and  as  to  costs  of  this  appeal,  and  of  the  appeal  to  the 
Tribunal  of  Appeal  as  to  this  honourable  Court  may  seem  fit.  hire  London 

The  following  are  the  material  provisions  of  the  London  building  ^^^^^  ^^ 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.).  London  County 

Section  22  (1).  No  building  or  structure  shall  without  the  consent  in  writing  of  the 
council  l)c  erected  beyond  the  general  line  of  buildings  in  any  street  or  part  of  a  street 
place  or  row  of  houses  in  which  the  same  is  situate  in  case  the  distance  of  such  line  of 
buildings  from  the  highway  does  not  exceed  fifty  feet  or  within  fifty  feet  of  the  high- 
way when  the  distance  of  the  iine  of  buildings  therefrom  amounts  to  or  exceeds  fifty  feet 
notwithstanding  there  being  gardens  or  vacant  spaces  between  the  line  of  buildings  and 
the  highway.  Such  general  line  of  buildings  shall  if  required  be  defined  by  the 
superintending  architect  by  a  certificate  such  certificate  to  be  issued  within  one 
month  from  the  date  of  the  application  therefor. 

Sbclion  24.  The  superintending  architect  shall  within  fourteen  days  after  the  issue 
of  the  certificate  defining  the  general  line  of  buildings  in  any  street  or  part  of  a  street 
place  or  row  of  houses  cause  a  notice  of  his  certificate  to  be  served  on  the  local  autho- 
rity and  on  the  owner  of  the  building  or  land  to  which  the  certificate  relates  and  on 
the  owner  of  the  houses  in  the  same  block  or  row  within  a  distance  not  exceeding 
fifty  yards  on  either  side  of  the  building  or  land  to  which  the  certificate  relates  or 
where  there  is  no  such  block  or  row  upon  the  owner  of  the  adjoining  land  on  either 
side  of  the  building  or  land  to  which  the  certificate  relates  .... 

Seciion  25.  The  l(x:al  authority  or  any  person  deeming  himself  aggrieved  by  the 
certificate  of  the  superintending  architect  may  appeal  to  the  tribunal  of  appeal. 

Section  26.  In  giving  their  consent  for  the  erection  of  any  building  or  structure 
beyond  the  general  line  of  buildings  in  any  street  or  part  of  a  street  place  or  row  of 
houses  the  council  may  attach  any  conditions  to  such  consent  and  such  conditions 
may  include  all  or  any  of  the  conditions  following  .  .   . 

Section  27.  The  consent  of  the  council  to  the  erection  of  any  building  or  structure 
l>eyond  the  t;eneral  line  of  buildings  in  any  part  of  a  street  or  the  erection  of  such 
building  or  structure  shall  not  be  deemed  to  affect  or  alter  in  that  or  any  other  part  of 
the  street  the  general  line  of  buildings  as  existing  at  the  time  of  such  consent. 

Section  175.  For  the  purposes  of  this  Act  a  tribunal  of  appeal  shall  be  constituted 
as  follows  .  .  . 

Section  182.  It  shall  be  lawful  for  the  tribunal  at  any  time  to  state  ...  a  case  for 
the  opinion  of  the  High  Couit  on  any  question  of  law  involved  in  any  appeal  sub- 
mitted to  them  .  .  . 

Section  183.  The  tribunal  of  appeal  shall  subject  to  the  provisions  of  this  Act  have 
jurisdiction  and  power  to  hear  and  determine  appeals  referred  to  them  under  this 
Act. 

For  all  the  purposes  of  and  incidental  to  the  hearing  and  determination  of  any 
appeal  the  tribunal  shall  subject  to  any  rules  of  procedure  duly  made  have  power  to 
hear  the  council  and  the  parties  interested  either  in  person  or  by  counsel  solicitor  or 
agent  as  they  may  ihink  fit  and  to  administer  oaths  and  to  hear  and  receive  evidence 
and  to  require  the  production  of  any  documents  or  books  and  to  confirm  or  reverse  or 
vary  any  decision  and  make  any  such  order  as  they  may  think  fit  and  the  costs  of  any 
of  the  parties  to  the  appeal  including  the  council  shall  be  in  the  discretion  of  the 
tribunal. 

Bailhache  for  the  London  County  Council.  The  Tribunal  of  .appeal 
were  wrong  in  law  in  defining  a  general  line  of  buildings  for  a  greater 
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^^^^  length  of  street  than  was  taken  for  the  purpose  by  the  superintending 
///r^LondoD  architect.  They  have,  moreover,  completely  misconceived  the  nature 
189?^d*wf  re  ^^  ^^^^^  jurisdiction.  The  scheme  of  the  legislation  is  this  :  Section  22 
London  County  of  the  Act  of  1894  prohibits,  subject  to  exceptions  immaterial  for  the 
Conncil.  present  purpose,  building  beyond  the  general  line  of  buildings;   and 

goes  on  to  provide  that  the  general  line  of  buildings,  if  required,  is  to 
be  defined  by  the  superintending  architect,  subject,  under  section  25,  to 
appeal  to  the  Tribunal  of  Appeal.  What  is  contemplated,  therefore — 
and  what  happens  in  practice — is  that  the  building  owner  applies  to  the 
superintending  architect  to  define  the  line  of  buildings.  And  the 
question  the  superintending  architect  has  to  determine  is — What  is,  in 
fact,  as  things  stand,  the  general  line  of  buildings  at  the  particular 
locality?  And  that  on  appeal  is  the  question  for  the  Tribunal  of 
Appeal.  Neither  the  superintending  architect  nor  the  Tribunal  of 
Appeal  have  any  power  to  consider  what  would  be  a  good  line  of 
building  for  the  street.  That  is  not  the  question  they  have  to  deter- 
mine :  Spackman  v.  Plumstead  Board  of  Works  (1885)  10  App.  Cas. 
229 ;  54  L.  J.  M.  C.  81 ;  Barlow  v.  Kensington  Vestry  (1886)  1 1  App, 
Cas.  257  ;  55  L.  J.  Ch.  680;  Reg.  v.  Vulliamy  (1872),  an  unreported 
decision  of  Melior,  Lush,  and  Quain  JJ.  In  the  present  case  it  is  clear 
that  the  Tribunal  of  Appeal  have  addressed  their  minds  to  the  question 
of  what  would  be  a  good  building  line  for  the  street,  and  not  to  the 
question  what  the  building  line  at  the  place  where  Mr.  Roy  purposes  to 
build,  in  fact,  is.  That  the  Tribunal  of  Appeal  cannot  be  intended  to 
have  power  to  define  a  general  building  line  extending  for  many 
hundreds  of  yards  beyond  the  premises,  with  raference  to  which  the 
question  arises,  is  shown  by  the  provisions  of  section  24,  as  to  the 
persons  who  are  to  have  notice  of  the  line  defined  by  the  superintending 
architect.  The  line  once  defined  by  the  Tribunal  of  Appeal  is  binding 
on  the  landowners.  And  the  result,  in  such  a  case  as  this,  if  ttie  other 
side  are  right,  is  that  the  decision  of  the  Tribunal  of  Appeal  is  binding 
on  landowners  who  never  heard  of  the  decision  of  the  superintending 
architect,  and  had  no  opportunity  of  being  heard  on  the  question  at  all, 
either  before  him  or  before  the  Tribunal  of  Appeal. 

The  Tribunal  of  Appeal  have  gone  wrong  in  law  in  another  way. 
It  is  clear,  looking  at  the  plans,  that  their  line  is  really  determined 
by  the  line  of  Ellis's  shops.  But  those  shops  were  erected  beyond 
the  building  line  with  the  consent  of  the  County  Council,  and  to  pay 
any  attention  to  these  shops  in  defining  the  building  line  is  to  disregard 
the  express  provisions  of  section  27  of  the  Act.  The  meaning  of  that 
section  is  that  the  general  building  line  is  to  be  fixed  precisely  as  if  any 
buildings  erected  beyond  the  line  with  the  County  Council's  consent 
had  never  been  built. 
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Lastly,  the  Tribunal  of  Appeal  had  no  power  to  award  the  appellant        ^^^^^ 
before  them  a  lump  sum  for  costs.     They  should  have  awarded  costs,  /wrd  London 
without  specifying  the  amount ;    and  then,  upon  that  award,  an  action  i894^d  ««« 
could  have  been  brought  in  which  the  costs  could  be  taxed.     This  London  Gonntj 
course  has,  in  fact,  been  adopted  in  previous  cases.  Ooondl. 

Bartley  Denniss  for  the  respondent,  Mr.  Roy.  The  Tribunal  of 
Appeal  have  not  made  any  mistake  in  law.  And  so  far  as  their  decision 
is  on  question  of  fact  this  Court  has  no  jurisdiction  to  override  it.  In 
determining  the  general  line  of  buildings  at  any  point  the  question 
^what  length  of  street  is  to  be  taken  into  consideration  must  always 
arise.  The  superintending  architect  must  in  the  first  instance  decide 
How  much  of  the  street  he  will  take  into  account  in  defining  the  line ;  and 
there  can  be  no  reason  why  his  decision  in  this  respect,  as  much  as  in 
any  other,  should  not  be  reviewed  by  the  Tribunal  of  Appeal.  The 
building  line  drawn  by  the  Tribunal  of  Appeal  is  only  effective  as  to 
Mr.  Roy's  premises,  though  it  is  drawn  for  a  great  length  of  the  street. 
Therefore  there  is  nothing  in  the  argument  the  appellants  sought  to 
found  on  section  24. 

The  order  of  the  Tribunal  of  Appeal  as  to  costs  is  good.  It  is  a 
sensible  order,  and  in  accordance  with  the  usual  practice  of  inferior 
courts,  e.g,^  courts  of  summary  jurisdiction. 

Bailhacht  in  reply. 

Wills  J.  This  is  a  case  of  considerable  importance  undoubtedly, 
and  one  not  free  from  a  certain  amount  of  difficulty.  We  have  had  the 
advantage  of  having  it  very  well  argued,  and  I  certainly  am  much 
indebted  for  the  assistance  I  have  received  in  the  determination  of  the 
question  before  us.  The  question  is  whether  the  certificate  or  order  of 
the  Tribunal  of  Appeal  on  appeal  from  the  superintending  architect  is 
erroneous  in  point  of  law.  Of  course,  on  any  question  of  fact  there  is 
no  appeal.  The  legislation  we  have  to  consider  is  this  :  By  section  22 
of  the  London  Building  Act,  1894,  "No  building  or  structure  shall 
without  the  consent  in  writing  of  the  council  be  erected  beyond  the 
general  line  of  buildings  in  any  street  or  part  of  a  street  place  or  row  of 
houses  in  which  the  same" — that  is  the  building — "is  situate  .  .  . 
Such  general  line  of  buildings  shall  if  required  be  defined  by  the  super- 
intending architect  by  a  certificate  such  certificate  to  be  issued  within  one 
month  from  the  date  of  the  application  therefor."  We  are  told  the 
application  in  practice  is  always  made  by  the  building  owner.  The 
general  line  of  buildings  referred  to  in  the  section  is  not  defined  as 
necessarily  applicable  to  any  particular  length  of  the  street,  but,  as  far 
as  that  section  is  concerned,  is  left  in  general.  Section  24  provides 
that :  "  The  superintending  architect  shall  within  fourteen  days  after 


Digitized  by 


Google 


1 270  KNIGHTS    LOCAL    GOVERNMENT    REPORTS.  1904. 

^^^^^       the  issue  of  the  certificate  defining  the  general  line  of  buildings" — 

In  re  London     using  the  same  language  as  before — "  cause  a  notice  of  his  certificate  to 

Building  Act,      ^g  served  on  the  local  authority  and  on  the  owner  of  the  building  or 

1894,  and  2»  r^ ,      ,         ,  .  ,     1  ./.  ,        ..     ,^ , 

London  County    'and  to  which  the  certificate  relates ' — "  owner  "  is  in  the  singular,  and 

Council.  "  the  building  or  land  to  which  the  certificate  relates,"  I  think,  means 

the  building  or  land  as  to  which  the  building  owner  asks  to  have  the 

line  defined — "  and  on  the  owner  of  the  houses  in  the  same  block  or 

row  within  a  distance  not  exceeding  fifty  yards  on  either  side  of  the 

building  or  land  to  which  the  certificate  relates  or  where  there  is  no 

such  block  or  row  upon  the  owner  of  the  adjoining  land  on  either  side 

of  the  building  or  land  to  which  the  certificate  relates  .  •  •"    Therefore 

the  certificate  is  treated  as  applicable  to  a  specific  building  or  a  speciik 

piece  of  land,  and  I  think  there  can  be  no  doubt  that  the  building  or 

land  which  is  referred  to  is  a  building  which  it  is  proposed  to  erect  or 

the  land  upon  which  it  is  proposed  to  put  a  building.     It  follows  from 

the  language  of  section  22  that  somebody  has  to  decide  whether  the 

general  line  of  buildings  shall  be  ascertained  with  reference  to  the  whole 

of  the  street  01  to  part  of  the  street  or  to  a  place  or  row  of  houses.   The 

application  does  not  apparently  make  any  request  to  have  the  line 

settled  with  regard  to  a  particular  length,  or  a  portion  of  the  street  or 

the  whole  of  the  street ;    and  it  therefore  rests  with  the  superintending 

architect  to  decide — as  we  understand  he  does,  in  fact — what  length  of 

the  street,  or  place,  or  row  of  houses  shall  be  that  in  respect  of  which 

he  will  fix  the  general  line  of  buildings,  and  it  is  obvious  that  the  line 

he  takts  may  vary  considerably  according  as  one  length  or  another 

length  is  taken.     That,  it  seems  to  me,  therefore,  is  one  of  the  things 

which   the   superintending  architect   must   of  necessity   decide ;    and 

having  decided  that,  he  then  proceeds  to  ascertain  in  the  best  way  he 

can  what  he  thinks  to  be  the  general  line  of  buildings  in  that  part  which 

he  chooses  for  his  standard.     It  is  quite  obvious,  as  Mr.  Bailhache  said, 

that  there  may  be  differences  of  opinion  as  to  what  would  be  the  correct 

line  of  buildings  to  draw  upon  a  plan  with  reference  to  the  buildings 

which  already   stand  there;    but  that  is  a  difficulty   which  is  simply 

incidental  to  the  determination  of  any  question  of  fact ;    and  there  may 

be  a  considerable  number  of  facts  whicli  go  towards  proving  what  is 

sought  to  be  proved  on  one  side  or  on  the  other ;  and  I  wish  to  point  out 

at  once  that  the  question  where  the  general  line  of  buildings  is  to  be 

drawn  is  a  question  of  fact  which  ought  to  be  decided  with  reference  to 

the  physical  aspect  of  the  street,  and  with  reference  to  ihe  buildings  in 

it,  and  the  gardens  in  it,  and  the  other  physical  peculiarities  which  go 

towards  showing  whether  the  general  line  of  buildings  shall  be  taken  in 

one  place  or  the  other.     I  wish  to  emphasise  that,  because  a  part  of 

Mr.  Bailhache's  argument  touched  upon  what  seemed  to  me  to  be  very 
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dangerous  ground.     He  pointed  out,  and  I  rather  thought  almost  as  a        ^XK)^ 

thing  to  be  taken   into  consideration   in  fixing  where  the  general  line  in  re  London 

should  be,  the  advantages  to  the  London  County  Council  as  repre-  ?S}?^  f^' 

.  , ,.  ,         ,         ,  ,  , ,.  1894,  and ;« re- 

senting the  public — or  rather  the  advantages  to  the  pubhc  as  repre-  London  County 

sented   by  the  London    County  Council — according  as   one   line   or  Council 

another  was  fixed ;  because  he  very  properly  pointed  out  that  when  the 

building  line  is  once  ascertained  a  man  cannot  build  beyond  it  without 

the  consent  of  the  London  County  Council ;  and  the  Act  of  Parliament 

says  in  terms,  in  section  26,  and  it  is  reasonable  enough  that  it  should 

say  so,  that  where  a  man  applies  for  leave  to  build  beyond  the  general 

building  line,  the  county  council  may  take  into  consideration  whether 

they  can  induce  him  as  a  quid  pro  quo  to  give  up  a  portion  of  his  land 

for  the  public  benefit.     If,  when  the  general  line  of  buildings  has  been 

once  ascertained,  a  man  wants  to  build  beyond  it,  then  that  section 

operates,  and    it    may  be  very  convenient   for   the    Ix>ndon   County 

Council,  as  representing  the  public,  that  the  building  line  shall  be  fixed 

in  one  place  rather  than  another,  because  in  one  place  the  owner  may 

not  be  likely  to  want  to  build  beyond  it,  and  in  the  other  pi  ice  he  may; 

and  as  the  land  which  is  outside  the  building  line  does  not  cease  to  be 

his  property  because  the  building  line  has  been  established,  unless  they 

have  got  some  power  of  putting  this  persuasion  upon  him,  they  cannot 

get  land  which  they  may  want  very  much  for  widening  the  footpath  or 

widening  the  road  without  paying  for  it.     Now  that  is  a  very  legitimate 

matter  to  be  taken  into    consideration  when   a  man  wants  to  build 

beyond  the  building  line.     But  it  seems  to  me  that  it  is  a  matter  that 

ought  not  for  one  moment  to  enter  into  the  consideration  of  anyone 

who  is  fixing,  by  looking  at  the  street  or  by  hearing  any  evidence  that 

may  be  necessary,  and  so  on,  what  is  the  actual  general  line  of  the 

buildings.     It  may  be  that  I  misunderstood  Mr.  Bailhache's  argument, 

but  it  was  only  when  I  took  it  as  going  that  length  that  I  said,  what  I 

do  not  withdraw  fiom,  that  I  think  that  method  of  putting  the  screw  on 

a  landowner  is  not  legitimate,  because  it  is  not  a  matter  that  has  any-   . 

thing  to  do  with  what  is  the  general  line  of  buildings. 

So  far  we  have  arrived  at  this,  that  the  superintending  architect  has 
to  decide,  first,  what  length  of  street  he  will  take  into  consideration  in 
fixing  his  general  line ;  and,  secondly,  with  reference  to  the  physical 
features  of  that  part  of  the  street,  what  shall  be  the  general  line  fixed. 

The  appeal  from  the  superintending  architect's  certificate  to  the 
Tribunal  of  Appeal  is  an  appeal  given  in  very  general  ternis.  It  is 
provided  that  the  owner  of  the  land  who  wants  the  certificate  shall  have 
notice  of  the  building  line  adopted,  and  that  people  who  own  pro- 
perty— I  am  putting  it  very  shortly  and  concisely — for  fifty  yards  on 
each  side  of  his  property  should  also  have  that  notice.     That  defines 
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^90^  the  persons  who  have  notice  of  the  decision,  and  are  entitled  to  be 
In  re  London  heard  when  the  appeal  comes  on ;  and  Mr.  Bailhache's  argument,  that 
^^^  we  must  take  the  appeal  to  apply  only  to  the  block  which  the  super- 
London  Ooont}  intending  architect  has  chosen  as  his  standard  would  have  been 
Council  perfectly  sound  if  it  were   a  correct  view  of  section  24,  that  notices 

are  to  be  given  to  the  whole  of  the  persons  affected  in  that  block  and  for 
50  yards  on  each  side  of  it.    But  I  think  that  on  looking  at  section  24  it  is 
perfectly  clear  that  that  is  not  what  the  section  says ;    and  that  the 
persons  to  whom  notice  is  to  be  given,  and  who  are  to  have  the  right  to 
be  heard  on  the  appeal,  are  expressly  and  clearly  defined,  and  consist 
of  persons  who  will  not  vary  according  to  the  points  that  are  taken  as 
the  points  between  which  the  architect  determines  the  general  line  of 
buildings.     They  are  the  person  who  applies  for  the  certificate  in  order 
to  ascertain  how  far  he  may  build  on  his  land  without  contravening  the 
Act  of  Parliament,  and  the  persons  whose  property  extends  for  fifty 
yards  on  each  side  of  the  applicant's  property.     Therefore  the  persons 
who  are  to  come  before  the  Tribunal  of  Appeal  are  left  in  no  doubt, 
and  the  question  of  who  they  shall  be  is  in  nowise  affected  by  die 
length  of  the  street  that  is  taken  for  the  standard  of  comparison.    The 
power  given   to   the  appellate   tribunal   is  a  very  general    one — "to 
confirm  or  reverse  or  vary  any  decision  and  make  any  such  order  as  they 
may  think  fit."     I  cannot  see  why  that  important  element  in  the  determi- 
nation of  the  general  line  of  buildings  which  consists  of  defining  the 
place  from  which  the  line  is  to  start  is  not  within  the  competence  of 
the  Tribunal  of  Appeal  to  consider,  to  decide,  to  confirm,  to  reverse,  or 
to  vary,  equally  with  any  other  part  of  the  decision  which  is  undoubtedly 
within  the  jurisdiction  of  the  superintending  architect ;    and  if  that  be 
so,  it  seems  to  me  to  remove  all  difficulty  from  this  case,  because,  if  I 
am  right  in  saying  that  that  is  a  matter  of  appeal,  a  matter  comp^^ 
handed  in  the  appeal,  the  appellate  tribunal  has  a  perfect  right  to  say 
that  the  superintending  architect  has  not  taken  what  in  their  judgment 
is  the  right  point  to  start  from,  and  that  it  is  a  fairer  and  a  better  thing 
to  take  a  greater  length  of  the  road,  and  to  lay  down  the  general  line 
along  that  length,  rather  than  along  the  shorter  portion  which  has  been 
taken  by  the  superintending  architect.     The  superintending  architect 
has  to  determine  this  matter,  and  if  so,  surely  it  must  be  equally  within 
the  competence  of  the  Tribunal  of  Appeal  to  do  the  same  thing,  and  then 
all  difficulty  in  this  case  vanishes,  because  the  tribunal  have  said  Usaq 
think  the  portion  which  they  have  marked  "  a  "  to  "  b,"  including  a 
much  more  considerable  length  of  the  2\  miles  of  the  Fulham  Road,  is 
a  better  space  to  take  than  that  taken  by  the  architect ;   and  in  their 
order  they  say  that  these  points  makes  fairer  starting  places  from  which 
to  draw  the  general  line.     If  that  be  so  I  can  see  no  ground  for  holding 
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that  they  made  any  mistake  in  point  of  law.     It  is  not  a  very  easy  thing        i90^ 
to  draw  a  general  line  amongst  buildings  which  vary  very  much,  and  /;/  re  LoDdon 
some  of  which  project  towards  the  street  much  further  than  others ;  but  ?SjJ^''^  f ^* 
this  is  a  difficulty  which  always  exists,  and  which  is  in  this  case  entrusted  London  Gonnty 
to  a  tribunal  consisting  of  persons  eminently  qualified  for  the  purpose  Oonncil. 
of  such  tasks.     In  my  view  there  was  amply  enough  before  the  tribunal 
to  justify  them  in  saying  that  from  "a"  to  "  b"  was  a  better  length  to 
take  as  the  standard  than  from  Munster  Road  to  Landridge  Road. 

The  only  thing  that  remains  for  me  to  consider  is  whether  there  is 
anything  in  the  operation  of  section  27,  upon  which  Mr.  Bailhache  has 
founded  a  considerable  part  of  his  argument,  which  would  make  it 
right  to  hold  that  the  Tribunal  of  Appeal  could  not  legally  do  what  they 
have  done.  Now,  it  seems  to  me  that  what  took  place  with  regard  to 
the  particular  property — Ellis's  shops — as  to  which  this  objection  arises 
was  that  in  1903,  I  think  it  was,  but  the  date  does  not  matter,  the 
county  council,  without  laying  down  where  the  general  line  was,  gave 
the  landowner  permission  to  cause  the  buildings  which  he  wanted  to  put 
up  and  which  now  come  forward  to  what  has  been  made  the  edge  of 
the  line  of  buildings,  to  project,  on  the  terms  that  he  should  give  up 
part  of  his  land  for  the  footpath.  In  so  doing,  the  London  County 
Council  availed  themselves  of  section  26  (i).  Section  27  is  a  section 
the  construction  of  which  may  be  open  to  some  doubt.  It  says  this : 
"  The  consent  by  the  council  to  the  erection  of  any  building  or  structure 
beyond  the  general  line  of  buildings  in  any  part  of  a  street  or  the 
erection  of  such  building  or  structure  shall  not  be  deemed  to  affect  or 
alter  in  that  or  any  other  part  of  the  street  the  general  line  of  buildings 
as  existing  at  the  time  of  such  consent."  That,  says  Mr.  Bailhache, 
throws  us  back  to  what  the  state  of  buildings  was  before  they  were 
altered,  in  order  to  ascertain  where  the  general  line  of  buildings  was. 
I  do  not  desire  to  be  understood  as  saying  definitely  that  that  is  my 
view  of  the  meaning  of  the  section.  I  would  rather  wait  until  it 
becomes  necessary  to  say  absolutely  what  it  is,  but  I  am  quite  content 
for  this  purpose  to  accept  the  contention  for  which  Mr.  Bailhache 
argued.  It  seems  to  me  that  that  simply  alters  somewhat  the  elements 
of  fact  which  the  Tribunal  of  Appeal  would  have  to  take  into  con- 
sideration in  fixing  the  general  line  of  buildings ;  and  there  is  certainly 
nothing  to  my  mind  in  the  position  of  the  buildings  as  they  then  stood 
before  the  alteration  to  make  it  at  all  extravagant  for  the  appellate 
tribunal  to  have  come  to  the  conclusion  that  they  could  draw  a  general 
line  of  buildings  passing  through  the  property  as  it  stood  before  the 
alterations,  and  could  continue  it  to  where  they  have  continued  it,  and 
put  it  in  the  place  in  which  they  have  put  it.  There  is  nothing  to  my 
mind  extravagant  in  this  decision,  as  a  matter  of  fact ;  and  at  all  events 
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^^0**        I  do  not  hesitate  to  say  that,  as  far  as  that  consideration  is  concerned, 
In  re  London     the  question  is  one  of  pure  fact,  with  the  decision  on  which  we  have  no 

1894^^  d  1>/  rt  "^^'  *^  interfere. 

London  Connty        The  only  other  point  has  reference  to  the  costs.     Objection  is  taken 
Council.  because  the  Tribunal  of  Appeal  instead  of  simply  awarding  costs  to  the 

successful  appellant  before  them,  fixed  the  very  moderate  sum  of  ten 
guineas  as  the  costs  which  he  should  receive.  Now,  the  Act  of 
Parliament  contains  no  provision  as  to  the  costs  except  the  general  one 
that  the  costs  shall  be  in  the  discretion  of  the  Tribunal  of  Appeal  It 
contains  no  provision  for  the  taxation  of  costs :  and  the  result  would 
be,  if  they  were  not  to  fix  the  costs,  that  some  exceedingly  cumbrous 
proceeding,  such  as  Mr.  Bailhache  tells  us  was  once  actually  put  in 
force,  must  be  adopted.  He  says  that  where  the  appellate  tribunal 
had  simply  awarded  the  costs,  an  action  was  brought  to  enforce 
payment  of  the  costs,  and  then  the  bill  was  taxed  in  that  action  by  the 
taxing  officer  of  this  Court.  That  is  a  most  cumbersome  proceeding, 
and  it  cannot  be  supposed  that  an>  thing  of  that  sort  was  in  the 
contemplation  of  the  legislature.  I  have  the  very  strongest  impression 
that  orders  of  the  kind  made  by  the  Tribunal  of  Appeal  have  been 
made  in  the  High  Court  under  the  section  which  gives  discretion  to 
the  Court  to  award  costs,  though  I  do  not  think  I  have  made  such  an 
order  myself,  as  far  as  I  can  recollect;  and  certainly  Mr.  Bartlej 
Denniss  is  well  founded  in  Faying  that  the  Summary  Jurisdiction  Acts 
place  the  costs  in  the  discretion  of  the  magistrates  ;  and  that  it  is  the 
almost  invariable  practice  under  these  Acts  for  the  court  to  fix  the 
amount  of  costs  without  giving  the  parties  the  trouble  of  going  to 
taxation.  I  think,  therefore,  that  it  was  well  within  the  power  of  the 
appellate  tribunal  to  name  a  sum  for  costs  instead  of  simply  awarding 
costs  to  the  successful  appellant  and  leaving  him  to  get  them  in  the 
best  way  he  could. 

For  these  reasons  I  think  that  this  appeal  must  be  dismissed. 
Kennedy  J.  I  am  of  the  same  opinion,  and  my  brother  Wills  has  so 
very  clearly  and  fully  stated  the  views  in  which  I  entirely  concur  that  I 
shall  not  take  up  time  by  putting  the  same  considerations  in  less  apt 
language. 

I  only  desire  to  say  a  word  or  two  with  regard  to  sections  26  and  27, 
because  so  much  of  Mr.  Bailhache's  argument  seems  to  me  to  have 
depended  upon  a  certain  view  of  those  sections  being  applied  to  a 
portion  of  the  land  in  question,  which  has  been  called  Ellis's  shops,  as 
to  make  really  his  argument  almost  disappear  unless  that  view  is  finally 
adopted.  I  agree  with  what  my  brother  Wills  has  said  entirely.  In 
this  case  there  is  nothing  to  show—  there  is  nothing  which  ought  to 
lead  us  to  assume  that  the  particular  view  of  section  27,  against  which 
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Mr.    Bailhache  has   argued,  was  in   fact    adopted    by    the  appellate        ^^Q** 

tribunal  in  coming  to  the  conclusions  to  which  they  have  come,  and  in  re  London 

against  which  this  appeal  is  brought.    But,  as  it  strikes   me,  I  will  just  ?J?J"^  f ^*» 

say  this,  that  in  giving  their  consent  to  the  erection  of  these  shops  to  London  Oonnty'^ 

the  extended   front,   no   doubt  under  section  26  the  consent  of  the  Oonncu. 

county  council  (acting  as  the  representative,  no  doubt,  of  the  public) 

is   a    consent  which  I  suppose  assumes  from  the   language  of  section 

26  that  at  the  time  of  the  erection  of  these   buildings  there  was   a 

general  line  of  buildings  in  the  street,  or  part  of  a  street,  place,  or  row 

of  houses.     That  seems  to  be  inferred  to  necessarily  follow  from  the 

first  three  lines  of  section   26,  because  the  consent  is  a  consent  to  be 

given  for  the  erection  of  a  building  or  structure  beyond  the  general 

line  of  buildings.     As  far  as  I  know,  no  general  line  of  building  had  at 

that  time  been  fixed  under  section  22   at  all,  but  I  suppose  it  is  fair  to 

assume  that  the  London  County  Council,  in  granting  the  consent,  were 

consenting  upon  the  view  that  there  was  a  general  line  of  buildings 

which  would  not  have  sanctioned  the  structure  being  placed  where  it 

was  without  their  special  consent. 

Then  comes  section  27,  and  I  desire,  with  my  brother  Wills,  not  to 
be  taken  as  expressing  definitely  upon  the  arguments  before  us  which 
have  been  very  fully  and  ably  developed,  a  final  opinion  as  to  what  the 
section  means ;  but  at  all  events  I  think  I  ought  to  say  this,  looking  at 
the  prominence  to  which  that  section  attains  in  the  argument  of  the 
appellants'  counsel  that  I  am  by  no  means  satisfied  that  the  meaning 
of  that  section  is  the  meaning  that  he  placed  upon  it.  It  seems  to  me 
that  the  words  **  deemed  to  affect  or  alter  ...  the  general  line  of 
buildings  as  existing  at  the  time  of  such  consent "  would  be  satisfied 
by  its  meaning  that  supposing  that  without  the  consent  (which  those 
structures  have  got  by  consent)  the  general  line  would  have  been  found 
to  be  different,  the  mere  fact  of  the  extension  of  the  houses  to  the 
point  to  which  they  have  been  built  under  the  consent,  is  not  to  be 
taken  necessarily  as  altering  or  affecting  the  line.  It  is  not  the  ground 
upon  which  it  is  to  be  said,  if  any  further  question  arises  as  to  parts 
of  the  street  in  the  neighbourhood,  that  you  cannot  take  the  building 
line  as  taken,  as  the  general  building  line,  because  there  are  these 
"  consent  blocks  "  erected  further  into  the  street ;  and  I  think  in  that 
way  it  becomes  a  valuable  section,  both  as  protecting  the  public  from 
an  inference  of  that  kind — a  necessary  inference,  and  also  in  the  case 
of  questions  arising  under  section  23.  Here  the  building  line,  the 
general  line  of  building,  has  been  taken  on  appeal  in  a  different  way, 
but  the  order  of  the  Tribunal  of  Appeal  has  been  granted  on  facts  ; 
and  unless  there  were  no  such  facts,  and  therefore  no  evidence  upon 
which  the  appellate  tribunal  could  so  decide,  it  seems  to  me  we  have 
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no  jurisdiction  or  call  to  reverse  the  decision  upon  which  the  order  as 
In  re  London     to  the  general  building  line  has  been  granted,  for  reasons  which,  as  my 

?5S^^  f ^      brother  has  pointed  out,  may  ba  conveniently  adopted  by  the  appellate 

1 894.  &nd  tn  re     ,,         , 

London  Oonnty    tribunal. 

Oonncil.  Appeal  diswissei. 

Solicitor  for  the  appellants — \^^  A.  Blaxland. 

Solicitors  Jor  the  respondents— \{\\^<^x^  Thompson,  and  Dunn 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-I^w. 
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NISBET  V.  LLOYD.  ^^^^^  2- 

Vaeolnatlon  —  Child  not  vaoolnated— Conselentlous  belief  that  vaool- 
natlon  would  be  ppejudldal  to  child's  health— Fallupe  to  obtain 
oeptlfloate-**Tplflln«r**  ofTenoe— Vaeolnatlon  Aet,  1898  (61  &  62 
Vict.  e.  49),  8.  2  (1)  -Summapy  JuplscUeUon  Act,  1879  (42  &  48 
Viet,  c  49X  s.  16. 

The  fact  that  the  parent  of  a  child  has  repeatedly,  within  four 
months  oj  th.  child's  InrtK  sought  without  success  to  obtain  a  justice^ 
certificate  of  his  conscientious  belief  that  vaccination  would  be 
prejudicial  to  its  healthy  is  not  sufficient  to  justify  a  court  of  summary 
jurisdiction  in  dismissing  an  information  preferred  against  the 
parent  in  respect  of  the  non-vaccination  of  the  child,  as  beittg  for  a 
"  trifling "  offence  ivithin  the  meaning  of  section  i6  of  the  Summary 
/urisdiction  Act,  1879. 

Case  stated  by  justices,  who  had  dismissed  an  information  preferred 
by  the  appellant,  a  vaccination  officer,  against  the  respondent  for 
unlawfully  neglecting  to  cause  his  child  to  be  vaccinated. 

The  facts,  &c.,  were  stated  in  paragraphs  3  et  seq.  of  the  case,  as 
follows  : — 

3.  {a)  The  respondent  was  the  parent  having  custody  of  a  certain 
child,  named  Gwendoline  Mary  Lloyd,  born  on  December  15,  1902. 

(b)  The  respondent  did  not  cause  the  child  to  be  vaccinated 
according  to  the  provisions  of  the  Vaccination  Acts,  1867  to  1898. 

{c)  The  respondent,  within  four  months  of  the  birth  of  the  child, 
applied  on  seven  different  occasions  to  two  justices  sitting  in  petty 
sessions  for  a  certificate  of  such  justices  that  he  had  satisfied  them 
that  he  conscientiously  believed  that  vaccination  would  be  prejudicial 
to  the  health  of  the  child,  but  the  respective  justices  to  whom  such 
applications  were  made  refused  to  grant  such  certificate. 

4.  Section  2  (i)  of  the  Vaccination  Act,  1898,  provides  as  follows : — 
"  No  parent  or  other  person  shall  be  liable  to  any  penalty  under  section 
twenty-nine  or  section  thirty-one  of  the  Vaccination  Act  of  1867,  if 
within  four  months  from  the  birth  of  the  child  he  satisfies  two  justices, 
or  a  stipendiary  or  metropolitan  police  magistrate,  in  petty  sessions,  that 
he  conscientiously  believes  that  vaccination  would  be  prejudicial  to  the 
health  of  the  child,  and  within  seven  days  thereafter  delivers  to  the 
vaccination  officer  for  the  district  a  certificate  by  such  justices  or 
magistrate  of  such  conscientious  objection." 

5.  It  was  contended  by  the  respondent  that  he  had  complied  with 
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^^^^  the  provisions  of  the  section  above  set  out  to  the  best  of  his  power 
Nisbet  V.  Uoyd.  and  ability  ;  that,  inasmuch  as  he  had  stated  on  oath  before  the  justices 
that  he  conscientiously  believed  that  vaccination  would  be  prejudicial 
to  the  health  of  the  child,  he  had  no  further  means  whereby  to  satisfy 
the  justices,  who  had  not  acted  judicially  or  reasonably,  hut 
capriciously  ;  that  he  was  entitled  to  such  certificate ;  and  that  the 
information  should  be  dismissed. 

6.  The  appellant  contended  that  an  offence  within  the  meaning  of 
the  Vaccination  Act,  1867,  had  been  proved,  and  that  the  justices  were 
compelled  to  convict  the  respondent. 

7.  The  Summary  Jurisdiction  Act,  1879,  s.  16,  provides  as  follows  :- 
"  If  upon  the  hearing  of  a  charge  for  an  offence  punishable  on  summan- 
conviction  under  this  Act,  or  under  any  other  Act,  whether  past  or 
future,  the  court  of  summary  jurisdiction  think  that  though  the  charge 
is  proved  the  offence  was  in  the  particular  case  of  so  trifling  a  nature 
that  it  is  inexpedient  to  inflict  any  punishment,  or  any  other  than  a 
nominal  punishment— (1)  the  court,  without  proceeding  to  conviction, 
may  dismiss  the  information,  .  .  P 

8.  Having  regard  to  the  repeated  efforts  which  it  was  proved  and 
admitted  the  respondent  had  made,  as  above  stated,  in  order  to  comply 
with  the  Vaccination  Act,  1898,  and  which  efforts  had  been  rendered 
of  no  effect  owing  to  the  justices  refusing  to  comply  with  his  applica- 
tions, the  justices  hearing  the  information  considered  the  offence  of  a 
trifling  nature,  and  dismissed  the  information  under  the  provisions  of 
the  Summary  Jurisdiction  Act,  1879,  s.  16,  hereinbefore  in  part  set 
forth. 

9.  The  question  for  the  opinion  of  the  Court  was  whether,  u|)on  the 
above  statement  of  facts,  the  justices  had  come  to  a  correct  determination 
in  point  of  law,  and  if  not  what  should  be  done  in  the  premises. 

Lias  for  the  appellant.  TWere  should  have  been  a  conviction.  Upon 
the  authority  of  Phillips  v.  Evans^  1896,  1  Q.  B.  305 ;  65  L.  J.  M.  C 
10 1,  it  was  not  competent  to  the  justices  to  refuse  to  convict  That 
was  a  case  of  proceedings  for  keeping  a  dog  without  a  licence,  and  the 
justices,  thinking  that  the  respondent  was  entitled  to  a  certificate  of 
exemption,  which  had  been  refused  by  the  Commissioners  of  Inland 
Revenue,  dismissed  the  information  under  section  16  of  the  Summaiy 
Jurisdiction  Act,  1879,  the  offence  being  in  their  opinion  of  a  trifling 
nature.  In  that  case  the  Court  held  that  the  justices  had  no  jurisdiction 
to  review  the  decision  of  the  Commissioners  of  Inland  Revenue,  and 
that  they  could  not  refuse  to  convict  the  owner  of  the  dog. 

Schulttss  Young  watched  the  case  for  the  respondent  but  did  not 
argue. 
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Lord  Alverstone  CJ.     We  are  of  opinion  that  this  case  must  go        ^^^^ 
back  to  the  justices  with  our  direction  that  there  should  be  a  conviction.  Nisbet  v,  Llojd 

Wills  J.     I  agree. 

Kennedy  J.     I  agree. 

Appeal  alloived.     Case  remitted. 

Solicitors  for    the   appellant — Sharpe,    Parker,  &   Co.,  for    Cleaver, 
H olden,  &  Co.,  Liverpool. 

Solicitor  for  the  respondent — H.  T.  Nicholson. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-l^w. 

Note. 

The  narrow  view  taken  of  the  scope  of  section  16  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  43),  in  the  above  case  and  in  the  cases  of  Banton  v. 
Davits  (1 89 1)  56  J.  P.  294,  and  Phillips  v.  Evans,  1 896,  I  Q.  B.  305  ;  65  L.  J. 
M.  C.  101  ;  74  L.  T.  314  ;  44  W.  R.  429  ;  60  J.  P.  120 ;  18  Cox  C.  C.  300, 
with  reference  to  offences  against  Acts  of  Parliament,  may  be  contrasted  with  the 
very  broad  view  of  the  scope  of  the  section  taken  in  more  than  one  case  with 
reference  to  offences  against  bye-laws  :  see  particularly  Stdt  v.  Scott -Hal I,  I903» 
2  K.  B.  245  ;  1  L.  G.  R.  753 ;  72  L.  J.  K.  B.  627 ;  88  L.  T.  868 ;  52  W.  R. 
95  ;  67  J.  P.  306 ;  Ponuroy  v.  Malvtrn  Urban  District  Council  (1903) 
I  L.  G.  R.  825 ;  89  L.  T.  555  ;  67  J.  P.  375- 


Digitized  by 


Google 


I28o  knight's    local   government    reports.  M04b 


t)i0b  Court  of  Justice- 

^^^  KINCra      BENCH      DIVISION. 

^"^^  -*  HULL  u.   HORSNELL. 

Adultepatlon— Sale  of  food  mixed  with  Injurious  In^rPedlent— Nmture 
of  offence  —  Bottled  peas  <K>louped  with  sulphate  of  ooppep- 
Analyst's  oertlfloate  —  Ceptlfloate  not  statins'  that  ajpUele  Is 
Injurious  to  health— Sale  of  Food  and  Dpuss  Act,  1875  (38  &  89 
Viet.  c.  68X  ss.  8,  la  20,  21,  Schedule. 

To  justify  a  conviction  under  section  3  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  in  respect  of  the  sale  of  an  article  of  food  with 
which  a  foreign  ingredient  has  been  mixed^  it  must  be  found  that  the 
article  of  food  has  been  rendered  injurious  to  health  by  the  admixture 
of  the  ingredient ;  a  finding  that  the  added  ingredient  is  in  itself 
injurious  to  health  is  insufficient. 

It  is  noty  however,  necessary  that  the  analysts  certificate  on  which 
the  proceedings  under  the  section  are  founded  should  state  that  the 
article  is  injurious  to  health. 

Case  stated  by  justices  for  the  county  of  Sussex  : — 
At  a  court  of  summary  jurisdiction,  holden  at  Bexhill,  in  the  petty 
sessional  division  of  Hastings,  in  the  county  of  Sussex,  on  April  16, 
1904,  an  information  preferred  by  Arthur  Horsnell  (hereinafter  called 
the  respondent)  against  James  Hull  (hereinafter  called  the  appellant), 
under  the  Sale  of  Food  and  Drugs  Act  (38  &  39  Vict,  a  63),  charging 
that  he,  the  said  James  Hull,  on  February  19,  1904,  at  the  parish  of 
Bexhill,  in  the  borough  of  Bexhill,  in  the  petty  sessional  division  of 
Hastings,  in  the  county  of  Sussex,  unlawfully  and  wilfully  did  sell  to 
the  said  Arthur  Horsnell  a  certain  article  of  food,  to  wit,  bottled  peas, 
which,  to  the  knowledge  of  James  Hull,  was  mixed  with  a  certain 
ingredient  called  sulphate  of  copper,  which  ingredient  was  injurious  to 
health,  contrary  to  the  Sale  of  Food  and  Drugs  Acts,  1875  to  1899, 
was  heard  and  determined  by  us  (the  said  parties  respectively  being 
present),  and  upon  such  hearing  the  appellant  was  duly  convicted 
before  us,  and  we  adjudged  him  to  pay  a  fine  of  ;^5  and  seven  shillings 
costs. 

Case. 

1.  The  appellant  is  a  greengrocer,  carrying  on  business  at  Bexhill, 
and  the  respondent  is  an  inspector  under  the  Sale  of  Food  and  Drugs 
Act  for  the  Rye  district  of  the  county  of  Sussex,  which  district 
comprises  Bexhill. 

2.  On  February  10,  1904,  the  respondent,  in  his  evidence,  proved 
that  he,  the  respondent,  went  to  the  appellant's  shop  and  purchased  a 
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bottle  of  preserved  peas  for  the  purpose  of  analysis.     The  respondent         i^Q^ 
divided  the  peas  so  purchased  by  him  into  three  parts,  and  sent  one  Hull ».  HorsnelL 
part  to  the  public  analyst,  who  gave  his  certificate,  a  copy  of  which 
is  as  follows  : — 

"  Sale  of  Food  and  Drugs  Act. 
To  Mr.  A.  Horsnell. 

I,  the  undersigned,  public  analyst  for  the  administrative  county 
of  East  Sussex,  certify  that  I  received  on  February  20,  1904,  from 
yourself  (per  registered  parcel  post)  a  sample  of  bottled  peas,  No« 
14,  for  analysis  (which  then  weighed  about  4 J  ounces),  and  have 
analysed  the  same  and  declare  the  result  of  my  analysis  to  be  as 
follows: — 

I  am  of  opinion  that  the  said  sample  is  adulterated  with  sulphate 
of  copper  to  the  extent  of  at  least  187  grains  per  lb. 
Observations. 
The  copper  salt  has  doubtless  been  added  to  improve  the  colour 
of  the  peas. 

As  witness  my  hand  this  27th  day  of  February,  1904. 

J.  Allinson  Woodhead." 

3.  The  respondent  also  proved  that  the  bottle  containing  the  peas 
purchased  by  him  from  the  appellant  bore  a  label,  of  which  the 
following  is  a  copy  : — 

"  English  Garden  Peas. 

To  open  this  bottle  turn  back  tongue  on  rim. 

Colour  preserved  with  a  small  portion  of  sulphate  of  copper. 

Finest  English  Marrowfat  Peas. 

Preserved  in  Kent. 

Peety,  Wood,  &  Co.    . 

I^ndon." 

4.  The  public  analyst  was  called  for  the  prosecution,  and  he  proved — 

(a)  That  the  sample  of  bottled  peas  purchased  by  the  respondent 
was  analysed  by  him,  and  contained  sulphate  of  copper  to  the 
extent  of  at  least  1*87  grains  per  lb. 

{d)  That  sulphate  of  copper  is  a  poisonous  substance,  and 
injurious  to  health. 

(c)  That  sulphate  of  copper  was  used  to  preserve  the  colour  of 
the  peas. 

{d)  That  he  had  never  known  anyone  personally,  or  heard  of 
anyone,  injured  by  eating  peas  containing  copper,  but  that  he,  the 
public  analyst,  suffered  from  colic  if  he  ate  coppered  peas. 

(e)  That  out  of  eight  samples  examined  by  him  during  the 
previous  quarter  seven  contained  copper. 
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^90^  5.  The  following  is  a  copy  of  the  information  and  summons  upon 

Hull  7).  Horsnell.  which  we  convicted  the  appellant : — 

"  In  the  county  of  Sussex. 

Petty  sessional  division  of  Hastings. 

To  James  Hull  of  Devonshire  Road  in  the  parish  of  Bexhill  in 
the  county  of  Sussex,  fruiterer. 

Information  on  oath  has  been  laid  before  me  this  day  by  Arthur 
Horsnell  of  67  Vale  Road  in  the  parish  of  St.  Matthew,  Hastings, 
in  the  said  county,  inspector  of  weights  and  measures  for  that  you 
on  the  19th  day  of  February,  1904,  at  the  parish  of  Bexhill  in  the 
borough  of  Bexhill  in  the  division  and  county  aforesaid  unlawfully 
and  wilfully  did  sell  to  him  the  said  Arthur  Horsnell  a  certain 
article  of  food  to  wit  bottled  peas  which  to  the  knowledge  of  yoa 
the  said  James  Hull  was  mixed  with  a  certain  ingredient  called 
sulphate  of  copper  which  said  ingredient  is  injurious  to  health, 
contrary  to  the  Sale  of  Food  and  Drugs  Acts  1875  ^^  ^^99  ^^ 
statute  in  such  case  made  and  provided. 

You  arjB  therefore  hereby  summoned  to  appear  before  the  court 
of  summary  jurisdiction  sitting  at  the  sessions  court  Bexhill  on 
Saturday  the  i6th  day  of  April,  1904,  at  the  hour  of  half-pasi 
eleven  in  the  forenoon  to  answer  the  said  information. 

Dated  the  i6th  day  of  March,  1904, 

H.  L.  M.  Dunn, 
Justice  of  the  Peace  for  the  county  aforesaid.'' 

6.  No  evidence  was  called  on  behalf  of  the  appellant,  but  it  was 
contended  on  his  behalf  that  the  information  did  not  disclose  any 
offence  under  the  Sale  of  Food  and  Drugs  Acts,  because  it  did  not 
allege  that  the  admixture  of  the  ingredient  called  sulphate  of  copper 
rendered  the  article  of  food,  namely,  the  bottled  peas,  injurious  to 
health,  but  merely  that  the  ingredient  itself  was  injurious  to  health,  and 
that  therefore  the  information  was  bad  in  law,  and  the  appellant  could 
not  be  convicted  upon  it. 

It  was  also  contended  on  behalf  of  the  appellant  that  the  certificate 
of  the  public  analyst  did  not  disclose  any  offence,  and  was  insuflkient, 
and  did  not  comply  with  the  requirements  of  the  Sale  of  Food  and 
Drugs  Acts,  and  that  therefore  the  appellant  could  not  be  convicted. 

7.  It  was  contended  on  behalf  of  the  respondent  that  the  information 
did  disclose  an  offence  under  the  Food  and  Drugs  Act.  That  it  is 
sufficient  to  constitute  an  offence  under  the  latter  part  of  section  3  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  ^^  ^^^  ingredient  itself  which  is 
mixed  with  the  article  of  food  is  injurious  to  health,  and  it  is  not 
necessary  to    show   that  the   ingredient  renders  the  article  of  food 
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1904. 


injurious  to  health.     It  was  also  contended  on  behalf  of  the  respondent 

that  the  analyst's  certificate  was  sufficient,  being  in  the  fomi  provided  Hull  v.  Hormell. 
by  the  Schedule  to  the  Sale  of  Food  and  Drugs  Act,  and  that  the 
certificate  need  not  disclose  any  offence.     It  was  contended  also  that 
the  insufficiency,   if  any,  was   remedied    by  the  public   analyst  being 
called  as  a  witness  to  give  evidence  of  the  facts. 

8.  We  were  of  opinion  that  sulphate  of  copper,  which  was  an 
ingredient  in  the  peas,  is  injurious  to  health,  and  we  therefore  convicted 
the  appellant,  being  of  opinion  that  the  ingredient  necessarily  rendered 
the  whole  article  injurious  to  health. 

9.  The  questions  for  the  opinion  of  the  Court  are  : — 

(i)  Whether   the  information  disclosed  an  offence  under   the 
Sale  of  Food  and  Drugs  Acts,  and  was  valid  in  law  ? 

(2)  Whether  the  public  analyst's  certificate  was  sufficient  and 
valid  in  law  ? 

(3)  Whether  we  were  right  in  convicting  the  appellant? 

If  the  Court  should  answer  all  three  of  the  above  questions  in  the 
affirmative  the  conviction  is  to  stand,  and  if  the  Court  should  answer 
either  of  the  above  questions  in  the  negative  the  conviction  is  to  be 
quashed. 

Section  3  of  the  Sale  of  Food  and  Drugs  Act,  1875  (3^  &  39  Vict, 
c.  63),  is  as  follows  : — 

No  person  shall  mix,  colour,  stain,  or  powder,  or  order  or  permit  any  other  person 
to  mix,  colour,  stain,  or  powder,  any  article  of  food  with  any  ingredient  or  material 
so  as  to  render  the  article  injurious  to  health,  with  intent  that  the  same  may  be  sold 
in  that  state,  and  no  person  shall  sell  any  such  article  so  mixed,  coloured,  stained,  or 
powdered,  under  a  penalty  in  each  case  not  exceeding  fifty  pounds  for  the  first  offence  ; 
every  offence,  after  a  conviction  for  a  first  offence,  shall  be  a  misdemeanour,  for  which 
the  person,  on  conviction,  shall  be  imprisoned  for  a  period  not  exceeding  six  months 
with  hard  lal>our. 

Avory^  K.C.,  and  Bonsey  for  the  appellant.  The  conviction  cannot 
stand.  In  order  that  the  sale  of  an  article  of  food  should  constitute  an 
offence  against  section  3  of  the  Act  of  1875  it  is  necessary  that  the 
article  itself  should  be  injurious  to  health  ;  it  is  not  sufficient  that  an 
ingredient  in  the  article  should  be  injurious  to  health.  The  information, 
therefore,  was  bad  as  disclosing  no  offence  known  to  the  law. 

\BoxaU^  K.C,  Section  i  of  the  Summary  Jurisdiction  Act,  1848, 
precludes  the  taking  of  any  objection  of  this  kind  to  the  information.] 

Section  i  of  the  Act  of  1848  merely  means  that  the  information  may 
be  amended.  It  does  not  mean  that  the  justices  can  convict  upon  an 
information  unamended  that  discloses  no  offence.  Further,  apart  from 
any  question  of  form,  the  justices  have  not  found  that  the  article  sold  was 
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injurious  to  health,  but  merely  that  sulphate  of  copper  is  injurious  to 
Hull  V.  Horsnell  health.  It  is  clear,  therefore,  that  they  have  in  substance  convicted  the 
appellant  of  a  non-existing  offence. 

Again,  the  analyst's  certificate  is  bad.  It  discloses  no  offence,  for  it 
fails  to  state  that  the  addition  of  the  small  quantity  of  sulphate  of 
copper  present  in  these  peas  renders  the  peas  injurious  to  health. 

[They  cited  Gouider  v.  Rook,  1901,  2  K.  B.  290;  70  L.  J.  K.  B. 
747  ;  and  Kennedy  J.  referred  to  Reg.  v.  Smith,  1896,  i  Q.  B.  596; 
65  L.  J.  M.  C.  104.] 

Boxali,  K.C.,  and  Hefiriques  for  the  respondent  were  not  called  upon 


Lord  Alverstone  CJ.  We  think  it  better  that  we  should  send 
this  case  back  to  the  justices  with  our  direction  that  they  should 
reconsider  it.  Had  they  convicted  the  appellant  of  an  offence  under 
section  3  of  the  Sale  of  Food  and  Drugs  Act,  1875,  upon  the  ground 
that  the  added  ingredient,  in  this  instance  sulphate  of  copper,  was  in 
itself  injurious  to  health,  and  not  upon  the  ground  that  the  bottled  peas 
themselves  were  rendered  injurious  to  health  by  reason  of  the  admixture 
of  sulphate  of  copper,  I  should  be  clearly  of  opinion  that  the  conviction 
was  wrong.  There  is  no  doubt  in  my  mind  that  to  constitute  an 
offence  under  the  second  part  of  section  3  the  article  of  food  which  has 
been  sold  must  oe  found,  in  fact,  to  be  injurious  to  health.  From  the 
way  in  which  this  case  has  been  stated  it  is  by  no  means  clear  that  the 
justices  have  found  that  these  bottled  peas  w^ere  injurious  to  health. 
For  my  part,  I  think  they  quite  intended  to  do  so ;  but  they  have  failed 
to  make  it  plain  whether  they  were  satisfied  that  the  article  iiself— the 
bottled  peas — was  injurious  to  health,  or  whether  they  were  merely 
satisfied  that  the  sulphate  of  copper  was  injurious.  We  think,  therefore, 
that  the  case  must  go  back  to  them  with  this  direction  :  that  if  they 
have  found  the  peas  as  bottled  were  injurious  to  health  the  conviction 
is  to  stand  ;  but  if  their  finding  was,  not  that  the  peas  were  injurious  to 
health,  but  that  sulphate  of  copper  was,  then  the  conviction  cannot 
stand. 

The  second  question  in  the  case  is  whether  the  public  analysts 
certificate  was  suflficient  and  valid  in  law.  It  runs  as  follows  : — "  I,  the 
undersigned,  public  analyst  for  the  administrative  county  of  East 
Sussex,  certify  that  I  received  ...  a  sample  of  bottled  peas.  No.  14, 
for  analysis  .  .  .  and  have  analysed  the  same,  and  declare  the  result  of 
my  analysis  to  be  as  follows  :  I  am  of  opinion  that  the  said  sample  is 
adulterated  with  sulphate  of  copper  to  the  extent  of  at  least  1*87  grains 
per  lb."  Mr.  Avory's  contention  is  that  at  the  end  of  his  opinion  the 
analyst  should  have  added  the  words,   "which  rendered  the  bottled 
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peas  injurious  to  health,"  and  that  the  certificate  as  it  stood  did  not  _  180*^ 
disclose  upon  the  face  of  it  any  offence.  I  do  not  agree  with  that  Hall  v,  Horsnell. 
contention,  for  it  must  be  remembered  that  the  analyst  does  not  know 
that  proceedings  will  be  taken,  and  cannot  know  with  what  offence  the 
vendor  of  the  article  is  to  be  charged.  I  am  of  opinion  that  the  certifi- 
cate is  sufficient,  since  it  discloses  the  nature  of  the  ingredient  put  into 
the  article  analysed.  It  is  enough  if  the  certificate  be  in  the  form  of 
the  schedule  to  the  Act  and  disclose  the  nature  of  the  foreign  ingredient 
without  going  on  to  state  that  this  ingredient  is  injurious  to  health. 
Here  the  description  of  the  article  sent  for  analysis  is  set  out  together 
with  the  weight  and  other  requirements,  and  the  words  "  injurious  to 
health  "  are  not  found  in  the  schedule.  I  am,  therefore,  of  opinion,  in 
answer  to  the  second  question  in  the  case,  that  the  analyst's  certificate 
was  sufficient  and  valid  in  law. 

Kennedy  J.     I  agree. 

Ridley  J.     I  agree. 

Case  remitted. 

Solicitors  for  the  appellant ^^ey^^  Berk,  and  Kirby. 

Solicitor  for  the  respondent — Lawson  Lewis,  Eastbourne. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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I3ifib  (Eourt  of  Jueticc* 

1904.  CHANCERY    DIVISION. 

July  8.        METROPOLITAN  ELECTRIC  SUPPLY  COMPANY,  LIMITED  v.  LONDON 

COUNTY  COUNCIL. 

Stpeets— street  **  leadinflr  into**  anothepstpeet— London  County  Coimoil 
(Imppovements)  Aet.  1899  (62  &  68  Viet.  o.  eolxvlX  s.  55  (6)u 

A  section  of  an  Act  of  Parliament  dealing  with  the  construction  of 
a  new  central  street^  and  in  particular  with  the  powers  of  the 
defendant  local  authority  to  move  the  site  of  the  plaintiffs'  premises, 
provided  that  the  defendants  should  "  maintain  a  public  street  of 
not  less  than  25  feet  in  width  along  the  northern  boundary  of  tlit 
new  site  leadini^  into  the  new  central  street J^ 

Held,  that  the  obligation  on  the  defendants  rvas  to  nicuntain  a 
street  leading  substantially^  though  not  necessarily  maihematicaUy^ 
straight  into  the  nav  central  street. 

This  was  an  action  in  which  among  other  points  the  question  arose 
as  to  what  was  a  street  "  leading  into  "  another. 

The  plaintiffs  were  the  Metropolitan  Electric  Supply  Company, 
Limited,  and  the  defendants  the  London  County  Council.  By  the 
provisions  of  the  London  County  Council  (Improvements)  Act,  1899, 
the  County  Council  were  empowered  to  take  the  company's  then 
existing  premises  for  the  purposes  of  making  a  new  central  street  from 
Holborn  to  the  Strand,  and  in  return  were  to  provide  the  company 
with  a  new  neighbouring  site  equal  in  area  to  the  existing  site  for  the 
erection  of  their  electricity  generating  station.  Section  55  (6)  of  the 
Act  provided  that  *'the  Council  shall  at  all  times  unless  otherwise 
agreed  with  the  company  maintain  public  streets  of  not  less  than  25 
feet  in  width  along  the  northern  and  southern  boundaries  of  the  new 
site  leading  into  the  new  central  street" 

As  appears  from  the  accompanying  sketch  plan,  the  new  site  was  of 
a  more  or  less  rectangular  form,  having  its  eastern  side  parallel  with 
and  at  a  distance  of  some  70  feet  from  the  western  side  of  the  new 
central  street.  Along  the  whole  length  of  the  northern  boundary  there 
was  at  present  existing  a  street  called  Little  Wild  Street,  which  was  of 
the  width  required  by  the  provision  above  referred  to,  and  the  Council 
accordingly  proposed  to  satisfy  that  provision  by  maintaining  Little 
Wild  Street  and  continuing  it  into  the  new  main  central  street  But  in 
order,  as  they  alleged,  to  suit  the  additional  requirements  of  an 
agreement  respecting  some  other  adjacent  property  they  proposed  to 
make  this  continuation  not  by  prolonging  Little  Wild  Street  in  one 
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straight  and  direct  line  but  by  way  of  two  rectangular  turns,  the  first  of 
which  (as  appears  from  the  plan)  would  turn  northwards  for  about  80 
feet,  and  the  second  of  which  would  turn  eastwards  with  a  further 
turning  of  an  obtuse  angle  so  as  to  run  into  the  new  central  street 

The  plaintiffs  contended  that  this  was  not  a  street  "  leading  into  the 
new  central  street "  within  the  meaning  of  the  provision  of  the  Act. 

Cripps,  K.  C,  P,  O.  Lawrence^  K,  C,  and  Sargant  for  the  company. 
The  street  proposed  by  the  Council  does  not  satisfy  the  provisions  of 
the  section,  which  contemplates  a  straight  street  bounding  the  north 
side  of  the  proposed  new  site  and  running  in  a  direct  line  to  meet  the 
new  central  street  at  right  angles. 

Stewart  Smith,  K.C,  and  T.  T.  Methold  for  the  Council.  The 
section  will  be  satisfied  by  a  street  which,  being  of  the  requisite  width, 
runs  into  the  new  central  street.  The  particular  direction  chosen  is 
partly  dictated  by  the  obligation  of  the  Council  under  another  section 
of  the  Act  to  provide  a  street  accommodating  further  property. 

Kekewich  J.  The  question  falling  for  decision  is  a  short  and  simple 
one.  I  do  not  mean  to  say  that  it  is  by  any  means  easy,  but  it  v^ 
short  and  simple,  that  is  to  say,  it  exhibits  no  complications.  The 
facts  are  not  difficult  to  understand,  and  the  language  to  which  one  has 
to  give  a  meaning  is  the  ordinary  English  language.  The  surrounding 
facts  give  one  very  much  less  assistance  than  is  usual  in  a  case  of  this 
kind.  One  is,  of  course,  entitled  to  put  oneself  as  far  as  one  can  in 
the  position  of  the  I-egislature,  that  is  to  say,  to  know  all  that  the 
committee  by  whom  the  Bill  was  passed  knew  about  the  neighbourhood, 
the  position  of  the  parties,  and  other  circumstances  of  a  like  kind,  and 
one  has  a  plan  which  was  signed  for  certain  purposes  by  the  chairman 
of  the  committee,  and  that  is  useful ;  but  one  gets  very  little  guide  from 
it  as  to  the  intention  of  the  Legislature  in  the  particular  instance. 
There  is  nothing  to  induce  one  to  come  to  a  conclusion  as  to  the  real 
object  o!  Inaking  this  particular  provision,  and  that  being  so,  one  is 
driven  back  on  the  construction  of  the  words  with  reference  to  nothing 
really  but  a  plan  from  which  one  can  see  what  the  situs  was — what  the 
site  of  what  is  called  the  reinstatement  site  was,  and  what  is  the  situa- 
tion and  the  line  of  the  streets  in  the  neighbourhood.  Counsel  for  the 
defendants  endeavoured  to  make  something  in  this  connection  (!^ 
another  section  of  the  Act  which  makes  a  provision  in  favour  of  a 
certain  ancient  and  honourable  society  to  the  effect  that  a  neighbourii^ 
court  should  not  be  stopped  up  in  any  place  until  an  equivalent  access 
to  the  property  interfered  with  had  been  made  from  Sardinia  Place  or 
the  new  street  (that  is  to  say,  alternatively,  one  or  the  other)  on  the 
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one  side,  and  from  Great  Wild  Street  absolutely  (that  is  to  say,  without        t^O^ 

any   alternative)  on  the  other ;  and  he  has  shown  that  it  would  be  Metropolitan 

extremely  convenient  to  the  London  County  Council  if  they  are  able  Blwtno  Supply  ' 

to  make  a  street  for  the  benefit  of  the  company  which  would  at  the  Li^^^,,. 

same  time  meet  the  exigencies  of  that  other  section.     That  I  under-  London  Oonnty 

stand,  but  I  cannot  see  that,  because  the    Legislature   has    required  "^"^' 

them   to  make  certain  streets  and  to  make  a  certain  access  for  the 

benefit  of  this  ancient  and  honourable  society  in  Wild  Court,  therefore 

that  has  any  bearing  upon  the  provision   in  favour  of  the  company  in 

the  preceding  section.     The  two  do  not  seem  to  me  to  be  in  any  way 

in  pari  maieria.     I  turn,  therefore,  to  the  words  themselves  :  "  The 

Council  shall  at  all  times  unless  otherwise  agreed  with  the  company 

maintain  public  streets  of  not  less  than  25  feet  in  width."     I  pointed 

out  at  an  early  period  of  the  argument  that  it  is  noticeable  that  the 

Council  are  not  bound  to  construct  new  streets,  but  they  must  maintain 

them,  and  that,  therefore,  the  duty  will  be  performed  if  some  streets 

are  maintained  even  though  they  exist   before — they  are  not  bound  to 

construct  new  streets  for  the  purpose.     I  agree  that  is  not  an  important 

part  of  the  clause,  but  when  one  has  to  construe  the  words  one  must 

look  at  the  whole  of  it,  and  obviously  the  Legislature  intended  that 

they  should  not  be  bound  to  construct  new  streets,  but  that  they  might 

avail  themselves  of  existing  streets ;  and  that,  as  regards  the  northern 

boundary,   they  are  proposing  to  do,  because  they  are  proposing  to 

utilise  Little  Wild  Street  as  the  street  along  the  northern  boundary,  and 

I   do   not  see  how  it  would  be  physically   possible   for  them  to   do 

anything  else,  because  I  take  it  for  granted,  though  nothing  has  been 

said  on  the  subject,  that  they  could  not  acquire  the  premises  of  the 

London  School  Board,  and  even  if  they  could,  still  Little  Wild  Street 

would  be   necessarily  the  direction  of  the  street  along  the  northern 

boundary. 

Then  the  next  point  is  that  they  are  bound  to  do  it  (I  leave  out  the 
southern,  because  we  are  only  concerned  with  the  northern  boundary) 
along  the  northern  boundary.  That,  it  seems  to  me,  they  have  done, 
for  Little  Wild  Street  does  extend  the  whole  length  of  the  northern 
boundary.  Counsel  for  the  plaintiffs  endeavoured  to  make  out  that  by 
reason  of  Little  Wild  Street  itself  not  being  at  right  angles  to  the  line 
of  the  new  central  street  the  company  would  not  get  exactly  what  was 
required  by  the  Act  under  the  proposed  plan  in  this  respect.  I  cannot 
follow  that.  It  seems  to  me  that  if  they  had  Little  Wild  Street  either 
with  or  without  the  proposed  new  street,  they  w^uld  si  ill  have  a  street 
along  the  northern  boundary ;  that  is  to  say,  from  what  would  be  the 
western  point  to  the  eastern  point,  speaking  broadly  :  it  really  runs 
north-eastern,  I  think,  and  south-western.     It  seems  to  me  there  you 

R  R  K  R 


Digitized  by 


Google 


OouwiL 


1290  knight's  local  government  reports. 

^^^^  get  that  along  the  northern  boundary  ;  but,  then,  it  is  not  only  to  be  a 
Hfltropolitan  street  along  the  northern  boundary  of  the  new  site,  but  to  be  a  street 
jBlMfrw  Supply  leading  into  the  new  central  street.  Now  we  know  where  the  new 
1  i,  central  street  is,  and  we  know  where  it  must  have  been.  When  I  say 
[  Ooonty  ^e  know  where  it  must  have  been,  of  course  some  discretion  was  left  to 
the  County  Council,  and  even  on  the  plan  signed  by  the  chairman  of 
the  Parliamentary  committee,  which  is  before  roe,  it  is  put,  "  line  of 
proposed  new  street."  I  have  not  looked  into  the  Act  of  Parliament, 
but  no  doubt  there  were  large  powers  of  deviation  and  alteration  left  10 
the  County  Council ;  but  the  general  line  of  it  was  determined,  and 
could  not  possibly  be  departed  from  to  any  appreciable  extent  or  any 
substantial  extent,  because,  of  course,  the  Act  enabled  certain  pro- 
perties to  be  taken  for  it,  and  it  must  have  been  within  certain  limits, 
just  in  the  same  way  as  a  railway  must  be  constructed  within  certain 
lines,  notwithstanding  that  the  company  have  large  powers  of  deviation. 
So  that  we  know  where  the  new  central  street  is  for  all  practical  pur- 
poses ;  ic  runs  in  the  direction  shown  on  the  chairman's  plan,  and  also 
on  the  other,  and  there  could  not  have  been  any  really  large  departure 
from  the  direction  of  it.  You  are  to  have  a  street  leading  into  that 
street.  What  does  "a  street  leading  into  a  street  "  mean  ?  The  L^is- 
lature  has  cast  upon  me  the  duty  of  saying  what  "  leading "  means, 
without  any  other  guide  than  the  word  '*  leading."  Now,  it  would  be 
absurd  to  suppose  that  the  Legislature  meant  that  "a  street  leading 
into  "  another  was  a  street  by  which  and  by  means  of  the  intervention 
of  other  streets  you  could  eventually  get  into  the  new  street.  You 
could  push  that,  of  course,  to  such  an  absurdity  that  no  one  would  for 
a  moment  suppose  that  the  street  led  into  another  street.  It  cannot 
have  meant  that.  But  may  not  the  Legislature  fairly  have  meant  that 
it  was  a  street  leading  by  not  inconvenient  comers  and  diversions  from 
Little  Wild  Street  into  the  new  central  street  ?  Is  not  that  possible? 
It  seems  to  me  the  ordinary  meaning  of  the  language.  I  think  the 
meaning  of  the  language  "leading  into  the  new  central  street"'  is 
leading  straight  or  directly  into  the  new  street.  By  "  straight "  I  do 
not  mean  mathematically  "straight'' ;  I  do  not  mean  that  the  lines  of 
the  street  along  the  northern  boundary  are  to  be  parallel  throughout,  so 
that  the  ends  according  to  Euclid  can  never  meet — that  there  should 
be  no  curvature  anywhere  ;  that  there  should  be  no  inclination  to  the 
right  or  to  the  lefc  anywhere — far  from  it.  But  what  I  understand  the 
meaning  of  the  words  to  be  is  that  the  street  on  which  you  are  walking 
or  driving  leads  up  straight  into  the  new  street ;  that  between  the  point 
on  which  you  are  and  the  point  in  the  new  street  to  which  you  are 
going  there  should  be  no  turn  —no  turn  in  the  sense  which  I  have 
mentioned.     That  seems  to  be  the  only  common  sense  interpretation 
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-which  I  can  give  to  the  words,  and  I  think,  therefore,  that  the  proposal        ^^^^ 
first  to  make  a  turn  sharp  to  the  left,  giving  a  purely  right  angle  turn,  Metropolitan 
4ind  then  from  that  another  right  angle  turn  to  the  right,  even  though,  j8[M*n«  Supply 
as  has  been  pointed  out,  you  are  only  going  round  two  comers,  still  LimM^. 
that  seems  to  me  not  to  comply  with  the  terms  of  the  Act,  and  I  think  London  Ooontjr 
that  the   London   County  Council  would    not    have    fulfilled    their  *^^""*""' 
obligations  if  they  gave  the  company  that  access  to  the  new  street,  and 
-not  one  leading  straightly  in  the  sense  which  I  have  mentioned  from 
l^ittle  Wild  Street  right  away  to  the  new  central  street. 

Declaration  accordingly. 

Solicitors  for  the  Company — Barlow  and  Barlow. 
Solicitor  for  the  County  Council — W.  A.  Blaxland. 
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>»  26-  In  re  CLABBON  (deceased). 

in  re  F.  W.  CLABBON  (an  infant). 

Poop  Law— Malntenaneo— Inftuit  pauper— Ouapdlajia'  plg'ht  to  poeover 
-  Neoessaples— Common  law  pl^ht-Slx  yeaps'  appeaps— Statutory 
plirht-Le«raoy  -Poop  Law  (Amendment)  Act,  184G  (12  &  18  Viet.  e. 
108),  s.  16. 

TAe  common  law  principle  which  implies  an  obligation  on  ike  part 
of  a  person  who  by  means  of  disability  cannot  himself  contract^  to 
pay  out  of  his  aivn  property  for  necessaries  supplied  to  him^  extends 
to  the  case  of  an  infant  pauper  who  becomes  entitled  to  property^  and 
the  guardians  of  the  poor  who  have  maintained  him  can  recover  to 
the  extent  of  six  years'  arrears  of  maintenance. 

Section  i6  of  the  Poor  Law  {Amendment)  Act,  1849,  which 
enables  Poor  Law  guardians  to  appropriate  or  recover  out  of 
property  belonging  to  a  pauper  the  expense  incurred  by  thtm  in 
maintaining  him  during  the  previous  twelve  months,  while  leaving 
unaffected  their  common  law  right  of  recovering  in  respect  of 
expenditure  necessarily  incurred  for  his  benefit,  gives  them  an 
additional  security  upon  any  property  belonging  to  him  for  the 
ar?iount  expended  by  them  during  the  period  specified  in  the  section, 
.  2vith  poiver  to  recover  the  same  in  a  summary  manner. 

This  was  a  summons  taken  out  by  the  clerk  to  the  guardians  of  the 
poor  of  St.  Mary,  Islington,  as  next  friend  of  an  infant  pauper  in  the 
following  circumstances  : — 

The  infant,  who  was  born  on  October  9,  1889,  became  chargeable 
to  the  guardians,  and  had  been  maintained  by  them,  since  June  29, 
1897,  at  the  cost  of  five  shillings  i:)er  week.  Recently,  the  infant  had 
become  entitled  under  the  will  of  the  above-named  testator,  William 
Clabbon,  to  a  legacy  of  ;;^ioo  and  a  share  of  residue  amounting  in 
value  to  about  ;^i7o.  The  guardians  now  applied,  as  above  stated, 
that  a  sum  of  ;^83  9s.,  in  respect  of  maintenance  from  June  29,  1897, 
to  November  16,  1903,  might  be  paid  to  them  by  the  respondent,  the 
testator's  executor,  out  of  the  moneys  to  which  the  infant  had  so  become 
entitled. 

The  objection  had  been  taken  by  the  respondent  that,  under  section 
16  of  the  Poor  I-aw  Amendment  Act,  1849,  ^^  guardians  were  only 
entitled  to  recover  one  year's  maintenance. 

Section  16  of  the  Poor  Law  Amendment  Act,  1849  (12  &  13  Vict, 
c.  103),  provides  as  follows  : — 

Where  any  pauper  shall  have  in  his  pcsstsbion  or  belonging  to  him  any  money  or 
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valuable  security  for  money,  the  guardians  of  the  union  or  parish  within  which  such  lOCM. 

pauper  is  chargeable  may  take  and  appropriate  so  much  of  such  money  or  the  produce  T        «.  j^, 
of  such  security,  or  recover  the  same  as  a  debt  before  any  local  court,  as  will  reimburse  (d^oj^a^y, 
the  said  guardians  for  the  amount  expended  by  them,  whether  on  behalf  of  the  in,  re  F.  W. 
common  Amd  or  of  any  parish,  in  the  relief  of  such  pauper,  during  the  period  of  OlabboD  (an 
twelve  months  prior  to  sudi  taking  and  appropriation,  or  prior  to  such  proceeding  for  infant).  • 
the  recovery  thereof  (as  the  case  may  be)  .  .  . 

•S.  Davey  for  the  clerk  to  the  guardians.  This  is  a  claim  for 
necessaries  supplied  to  an  infant,  and  is  based  upon  the  common  law 
principle  that  the  infant  is  liable  to  pay  for  them  out  of  his  property, 
and  the  extent  of  the  claim  accordingly  is  for  six  years'  past  maintenance. 
Cotton  LJ.  states  the  principle  very  clearly  in  In  re  Rhodes^  Rhodes  v. 
Rhodes  (\%^6)  i^^  Ch.  D.  94,  105;  59  L.  J.  Ch.  298,  302,  where  he 
says :  *'  But  whenever  necessaries  are  supplied  to  a  person  who  by 
reason  of  disability  cannot  himself  contract,  the  law  implies  an  obliga- 
tion on  the  part  of  such  person  to  pay  for  such  necessaries  out  of  his 
own  property."  That  principle  has  been  applied  in  the  case  of  pauper 
lunatics.  This  is  relief  in  respect  of  which  the  guardians  can  recover  : 
West  Ham  Union  v.  Pearson  (1890)  62  I..  T.  638. 

R,  M,  PatHsson  for  the  executor.  The  guardians  have  a  statutory 
duty  to  maintain  paupers,  and  where  any  pauper  becomes  entitled  to 
property,  the  guardians'  only  right  to  recover  expense  incurred  for  his 
maintenance  is  the  statutory  right  given  to  them  by  section  16  of  the 
Poor  Law  Amendment  Act,  1849,  limiting  the  amount  recoverable  by 
them  to  one  year's  past  maintenance.  In  both  In  re  Webster^  Derby 
Unions,  Sharratt  (1884)  27  .Ch.  D.  710;  54  L.  J.  Ch.  276,  and  in 
In  re  NewbegitCs  Estate  \  Eggleton  v.  Newbegin  (1887)  36  Ch.  I).  477  ; 
56  L.  J.  Ch.  907,  which  were  cases  of  pauper  lunatics,  the  decision 
turned  upon  the  construction  of  the  Lunatic  Asylums  Act,  1853.  In 
the  latter  case,  although  the  guardians  were  held  entitled  to  recover  six 
years'  arrears  of  maintenance,  Chitty  J.  distinctly  takes  the  view  that 
under  section  16  of  the  Poor  Law  Amendment  Act,  1849,  only  one 
year's  arrears  are  recoverable.  West  Ham  Union  v.  Pearson  (1890)  62 
L.  T.  638  was  the  case  of  an  adult  suffering  from  delirium  tremens, 
and  is  distinguishable. 

Farwell  J.  In  my  opinion  this  case  is  covered  by  the  authorities 
cited  to  me.  I  do  not  agree  with  the  proposition  that  a  pauper  who 
takes  relief  in  the  form  of  necessaries  which  keep  him  alive  takes  that 
relief  as  of  right,  so  that  he  cannot  be  sued  for  expense  incurred  in 
supplying  him  with  those  necessaries  if,  as  has  happened  in  this  case, 
he  subsequently  becomes  entitled  to  property.  This  case  comes  within 
the  decision  in  West  Ham   Union  v.  Pearson  (1890)  62  L.  T.    638, 
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*^^^  where  a  man  suffering  from  delirium  tremens  had  been  removed  to  the 
///  re  Clabbon  workhouse  and  after  being  kept  for  several  days  was  discharged  upon 
(deceawd).  ^^  finding  of  the  magistrates  that  he  was  not  a  lunatic.  The  Court 
Olabbon  (an  beld  that  he  was  under  a  common  law  liability  to  repay  to  the  guardians 
infant),  the  expenses  necessarily  incurred  for  his  benefit.     Fry  Lw J.  says  :  "  The 

question  here  is  whether  the  defendant  is  liable  for  these  expenses, 
expenses  which  were  properly  incurred  for  the  benefit  of  the  defendant 
I  think  he  is  so  liable,  and  I  base  my  decision,  not  upon  the  Lunacy 
Acts,  but  simply  upon  the  common  law  liability  on  the  part  of  the 
defendant  to  repay  the  expenses  necessarily  incurred  for  the  benefit  of 
the  defendant  himself."  Mathew  J.  says  :  "  I  am  of  the  same  opinion. 
It  has  been  abundantly  proved  here  that  this  man  was  not  in  a  fit  state 
to  protect  himself,  that  these  expenses  were  necessaries,  and  that 
therefore  the  defendant  is  liable  for  them."  In  my  opinion,  an  infant 
is  also  liable  for  expenses  necessarily  incurred  for  his  benefit,  and  to 
the  extent  of  six  years.  Then  comes  the  question  whether  section  t6 
of  the  Poor  Law  Amendment  Act,  1849,  limits  to  one  year  the  period 
in  respect  of  which  the  guardians  can  recover.  In  the  first  place  it  is 
difficult  to  imagine  why  the  period  should  be  so  limited,  and  I  do  not 
think  the  section  can  bear  that  construction.  It  was  intended  to  give 
the  guardians  an  additional  security  upon  any  property  belonging  to 
the  pauper,  and  it  also  gives  them  power  to  recover  in  a  summary 
manner  the  amount  expended  by  them.  The  section  leaves  their 
common  law  rights  unaffected,  and  it  would  require  special  provisions 
to  limit  those  rights.  Had  it  not  been  for  the  dictum  of  Chitt}^  J.  in 
In  re  Newbegin's  Estate  (1887)  36  Ch.  D.  477  ;  56  L.  J.  Ch.  907, 1 
would  not  have  thought  there  was  much  doubt  about  it.  That  dictum 
was  not  necessary  for  the  particular  decision,  which  turned  on  the 
construction  of  the  Lunatic  Asylums  Act,  1853,  and  is  not  now  binding 
on  me.  I  will,  therefore,  authorise  the  executor  to  repay  the  guardians 
to  the  extent  of  six  years'  maintenance  reckoned  from  to-day. 

Solicitors  for  the  applicant — Samuel  Price  and  Sons. 

Solicitors  for  the  respondent — Crossfield,  Gushing,  and  Wheldon. 
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In  re  BLUNrS  TRUSTS ;  WIGAN  v.  GUNCH.  A^.  3. 

Sduoatlon— Chapltable  bequest— Bequest  of  annuity  fop  euppopt  of 
national  eohoolfl— Trust  deed— Olft  ovep  If  fUnds  neoessapy  fop 
oappyUtflT  on  schools  should  be  palsed  undep  poweps  of  any  Aet 
of  Papllament  —  Peppetulty- Education  Act.  1902  (2  Edw.  VII. 
c4S)u 

A  testatrix^  who  died  in  j  goo,  by  her  will  dated  in  1891  bequeathed 
to  her  trustees  a  sum  sufficient  when  invested  to  produce  a  yearly  sum 
of  ^20,  and  she  directed  them  to  pay  such  yearly  sum  to  the  treasurer 
for  the  time  being  of  certain  National  schools  so  long  as  they  should 
be  carried  on  under  the  conditions  contained  in  a  deed  of  trust  dated 
in  1873  ^^^  ^^^  funds  necessary  for  so  carrying  them  on  should  be 
supplied  by  voluntary  contributions,  and  she  declared  that  the  bequest 
should  not  take  effect  but  should  be  null  and  void  in  certain  clients — 
inter  alia,  //  the  funds  necessary  for  carrying^  on  the  schools  shr.uld  be 
raised  under  powers  for  that  purpose  contained  in  any  then  present  or 
future  Act  of  Parliament,  and  that  upon  the  happening  of  such  event 
the  payment  of  the  yearly  sum  should  cease^  and  the  fund  purchased 
should  fall  into  her  residuary  estate.  By  the  deed  of  1873  //  was 
declared  that  the  schools  should  be  conducted  according  to  the  principles 
and  designs  of  the  National  Society,  Subject  to  certain  superinten- 
dence by  the  principal  officiating  minister  if  the  parish,  the  control 
and  management  of  the  schools  and  premises  and  the  funds  and 
endowments  thereof  were  vested  in  and  exercised  by  a  committee  con- 
sisting of  such  minister  and  certain  other  persons,  being  communicants. 

Held,  (r)  that  on  the  coming  into  operation  of  the  Education  Act, 
1902,  the  schools  ceased  to  be  any  longer  carried  on  under  the  condi- 
tions contained  in  the  trust  deed  of  1873  ; 

(2)  that  as  regarded  the  gift  over^  no  question  arose  as  to 
infringement  of  the  rule  against  perpetuities,  because  on  the  happening 
of  the  condition  in  the  will  the  property  by  law  ivould  fall  into 
residue,  without  express  gift ;  that  the  Court  was  entitled  to  look 
at  the  will  in  order  to  ascertain  whether  the  event  had  happened 
on  which  the  yearly  sum  was  to  cease  and  determine ;  and  that 
on  the  coming  into  operation  of  the  Act  of  1^02  the  event  contem- 
plated by  the  testatrix  had  happened,  arid  the  fund  producing  the 
yearly  sum  fell  into  residue  accordingly. 

Jn  re  Randell  ;  Randell  v.  Dixon  (1888)  38  Ch.  1).  213  ;  57  L.  J. 
Ch.  899,  folUnved, 

Originating  summons  taken  out  by  the  trustee  of  the  will  of  the 
late  Mrs.  Isabella  Dorothea  Blunt  for  the  determination  of  the  question 
whether,  upon  the  coming  into  operation  of  Part  III.  of  the  Education 
Act,  1902,  with  reference  to  the  Bicknor  and  Hucking  National  Schools 
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^^^^        mentioned  in  the  will,    the  stock    producing   a   yeariy  sum  of  ;£2o 
In  re  Bhnt's     invested  under  the  provisions  of  the  will  fell  into  and  formed  part  of 
?"(^ch^^^^   the  residuary  estate  of  the  testatrix,  and  how  the  capital  and  income 
thereof  ought  to  be  applied  or  dealt  with. 

The  testatrix,  by  her  will  dated  August  10,  1891,  after  appointing 
the  plaintiff  and  other  persons  trustees  thereof,  bequeathed  such  a  sum 
as  when  invested  in  the  purchase  of  certain  stocks  would  produce  a 
dear  income  or  yearly  sum  of  ^£20.  And  she  directed  her  trustees  to 
pay  such  income  or  yearly  sum  to  the  treasurer  for  the  time  being  of 
the  Bicknor  and  Hucking  National  Schools  for  the  support  of  the  said 
schools  "  so  long  as  they  shall  be  carried  on  under  the  conditions  con- 
tained in  the  deetl  of  trust  of  the  said  schools  dated  i8th  Jime,  1873, 
and  the  funds  necessary  for  so  canying  them  on  shall  be  supplied  by 
voluntar}'  contributions  " ;  but  she  declared  that  the  bequest  should  not 
take  effect,  but  should  be  null  and  void  if  any  of  the  three  following 
events  should  happen  in  her  lifetime,  namely,  "  (i)  If  a  scho<^  board 
for  the  i>arishes  of  Bicknor  and  Hucking  shall  be  formed ;  <x  (2)  if  the 
funds  neressar}-  for  carrying  on  the  said  schools  shall  be  raised  under 
j)o\vers  for  that  i)urp()se  contained  in  any  present  or  future  Act  or  Acts 
of  Parliament ;  or  (3)  if  a  trust  shall  be  created  and  a  sufficient  fund 
shall  be  set  apart  for  the  purpose  of  canying  on  the  said  schools  under 
the  conditions  of  the  aforesaid  dee<i  of  trust"  And  the  testatrix  further 
declared  that  if  either  of  the  two  first-mentioned  events  should  happen 
after  her  death,  then  immediately  on  the  happening  of  such  one  of 
these  events  as  should  first  happen,  the  payment  of  the  income  or  yearly 
sum  to  the  treasurer  aforesaid  under  the  aforesaid  direction  in  that 
behalf  should  cease  and  determine,  and  the  fund  purchased  to  produce 
the  same  should  fall  into  and  form  part  of  her  lesiduar}-  estate.  The 
testatrix  then  made  various  other  pecuniary  bequests,  and  devised 
and  bequeathed  her  residuary  real  and  personal  estate  to  her  nephew, 
E.  E.  Green,  absolutely. 

The  testatrix  died  on  April  3,  1900,  and  her  will  was  duly  proved  by 
the  plaintiff  alone,  libert}'  being  reserved  to  the  other  trustees  to  come 
in  and  prove,  which  they  had  not  done. 

By  the  deed  of  trust  of  June  18,  1873,  which  was  in  the  form  adopted 
by  the  National  Society  for  Promoting  the  Education  of  the  Poor  in  the 
Principles  of  the  Established  Church,  it  was  declared  "  that  such  school 
shall  always  be  in  union  with  and  conducted  according  to  the  principles 
and  in  furtherance  of  the  ends  and  designs  of  the  National  Societ>-  for 
Promoting  the- Education  of  the  Poor  in  the  Principles  of  the  Estab- 
lished Church  throughout  England  and  Wales  and  subject  to  and  in 
conformity  with  the  declaration  aforesaid  such  school  and  premises 
and  the  funds  and  endowments  thereof  in  respect  whereof  no  other  dis- 
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position  shall  be  made  by  the  donor  shall  be  cwitroUed  and  managed  t90^ 
in  manner  following,  that  is  to  say,  the  principal  offidating  minister  for  y«  re  Blimt's 
the  time  being  of  the  said  parish  of  Bicknor  shall  have  the  superintend-  "^^^^^^^ 
ence  of  the  religious  and  moral  instruction  of  all  the  scholars  attending 
such  school  subject  to  the  provisions  hereinafter  contained,  and 
may  use  or  direct  the  premises  to  be  used  for  the  purposes  of  a  Simday- 
school  under  his  exclusive  control  and  management  But  in  all  other 
respects  the  control  and  management  of  such  school  and  premises  and 
of  the  funds  and  endowments  thereof  and  the  selection  appointment 
and  dismissal  of  the  schoolmaster  and  schoolmistress  and  their  assis- 
tants (except  when  under  the  {provisions  hereinafter  mentioned  the  dis- 
missal of  any  master  mistress  or  assistant  shall  be  awarded  by  the 
bishop  of  the  diocese  or  the  arbitrators  as  the  case  may  be)  shall  be 
vested  in  and  exercised  by  a  committee  consisting  of  the  principal 
officiating  minister  for  the  time  being  of  the  said  parish 
his  licensed  curate  or  curates  if  the  minister  shall  appoint 
him  or  them  to  be  a  member  or  members  of  the  said 
committee,  such  of  the  churchwardens  for  the  time  being  of 
the  said  parish  of  Bicknor  and  of  the  ancient  chapelry  of  Hucking  as 
shall  be  communicants  of  the  Church  of  England  and  of  six  other 
persx>ns  of  whom  the  following  shall  be  first  appointed  that  is  to  say, 
Edward  Leigh  Peml)erton  of  Wrinstead  Court  in  the  county  of  Kait 
Esq.  M.P.  and  the  Rev.  Alfred  Morden  Bennett  Vicar  of  Saint  Peters 
Bournemouth  in  the  county  of  Hants  such  other  persons  continuing  to 
be  contributors  in  every  year  to  the  amount  of  20s.  each  at  least  to  the 
funds  of  the  said  schools  and  to  be  communicants  of  the  Church  of 
England  as  by  law  established  and  either  to  have  a  beneficial  interest 
to  the  extent  of  a  life  estate  at  least  in  real  property  situated  in  the  said 
parish  of  Bicknor  or  to  be  resident  therein  or  in  a  parish  or  ecclesias- 
tical district  adjoining  thereto.  And  any  vacancy  which  shall  occur 
in  the  number  of  the  said  other  persons  by  death  resignation  incapacity 
or  otherwise  shall  be  filled  up  by  the  election  of  a  person  or  persons 
qualified  as  aforesaid  who  shall  be  elected  by  the  majority  of  votes  of 
such  of  the  contributors  during  the  year  current  at  the  time  of  the  elec- 
tion to  the  amount  of  10s.  each  at  the  least  to  the  funds  of  the  said 
school  being  members  of  the  said  Church  of  Englarui  and  qualified  as 
the  persons  to  be  elected  by  residence  or  estate  as  shall  be  present  at 
the  meeting  duly  convened  for  the  purpose  of  the  election  or  not  being 
present  thereat  shall  vote  by  any  paper  sent  on  or  before  the  day  of 
such  meeting  to  the  chairman  thereof  and  signed  by  any  ccMitributor 
wherein  shall  be  named  the  person  or  persons  whom  such  ccMitributor 
shall  desire  to  elect  and  every  contributor  qualified  to  vote  shall  be 
entitled    at    every    such  election    to    give    one  vote    in    respect    of 
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^^^^  each  such  sum  of  los.,  but  no  person  shall  be  entitled 
In  re  Kimt's  to  give  more  than  six  votes  in  respect  of  any  sum  so  contri- 
^r 'flh^^^  buted.  Provided  that  no  appointment  to  serve  the  office  erf  church- 
warden nor  any  election  as  aforesaid  shall  give  or  vest  any  right  to  or 
in  any  lay  person  to  serve  upon  the  committee  or  in  anywise  interfere 
with  the  management  of  the  school  and  the  funds  and  endownaents 
thereof  until  after  he  shall  have  in  the  presence  of  the  chairman  at  a 
meeting  of  the  committee  made  and  signed  in  a  book  to  be  kept  at  the 
said  school  a  declaration  in  the  manner  and  form  following,  that  is  to 
say,  *  I,  A.  B.  do  solemnly  and  sincerely  declare  that  I  am  and  have 
been  for  three  years  last  past  a  communicant  of  the  Church  of  England.' 
Pix>vided  also  that  no  vacancy  during  any  current  year  shall  prevent 
the  other  members  of  committee  from  acting  until  the  vacancy  shall  be 
filled  up.  And  it  is  further  declared  that  all  the  provisions  of  the 
Elementary  Education  Act  1870  which  constitute  a  public  elementary 
school  shall  apply  to  the  school  to  be  constituted  under  this  deed  pro- 
vided that  if  the  committee  of  management  herein  described  pass  a 
resolution  at  a  meeting  composed  of  a  majority  of  the  managers  for 
the  time  being  to  repay  any  grant  made  in  aid  of  the  establishment  of 
the  said  school  out  of  the  Parliamentary  grant  for  education  and  if 
the  said  committee  shall  accordingly  repay  that  amount  to  the  Lords 
Commissioners  of  the  Treasury  for  the  time  being  the  afcHesaid 
declaration  whereby  this  school  shall  be  a  public  elementary^  school 
within  the  meaning  of  the  Elementary  Education  Act  1870  shall  forth- 
with become  void  and  of  no  eflFect  ..." 

In  November,  1900,  ;£8oo  Midland  i\  per  cent,  debenture  stock 
was  purchased  in  the  name  of  the  plaintiff  to  meet  the  sum  of  ^£20  per 
annum  for  the  schools,  and  under  a  direction  signed  by  him  the  divi- 
dends were  paid  every  half-year  to  the  account  of  the  treasurer  of  the 
Bicknor  and  Hucking  Schools. 

On  January  8,  1904,  the  Board  of  Education  made  a  final  order  under 
section  11  of  the  Education  Act,  1902 — ^first,  that  the  appointment  of 
foundation  managers  of  each  of  the  schools  specified  in  the  second 
schedule  thereto  (which  included  the  present  schools)  should  be  made 
in  accordance  with  the  provisions  specified  in  the  first  schedule  thereto; 
and  secondly,  that  the  order  should  take  effect  from  the  date  thereof 
as  a  final  order  for  the  purposes  of  section  1 1  of  the  Act. 

The  first  schedule  to  the  order  was  as  follows : — 

"  I.  The  provisions  contained  in  the  first  schedule  of  the  interim 
order  already  made  in  the  matter  of  the  school  shall  continue  in  fore* 
for  one  year  from  the  appointed  day  on  which  Part  III.  of  the  said  Act 
came  into  operation  in  the  area  in  which  the  school  is  situated. 

"  2.  On  and  after  the  expiration  of  the  said  period  the  foundation 
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managers  shall  (subject  as  hereinafter  provided)  consist  of  one  ex  o-fficio        ^^^^ 
manager  and  three  representative  managers.  in  re  Blvnt's 

"  3.  The  ex  o-fficio  manager  shall  be  the  person  who  is  the  principal  "^{?iJ^**** 
officiating  minister  of  the  ecclesiastical  parish  or  district  within  which 
the  school  is  for  the  time  being  situated.  If  the  said  minister  refuses 
to  act,  or  is*  absent  from  all  meetings  of  the  managers  during  a  period 
of  six  months,  the  archdeacon  of  the  archdeaconry  within  which  the 
school  is  situated  may  from  time  to  time  appoint  some  person  to  act  as 
his  substitute  for  a  period  not  exceeding  the  current  triennial  period, 
and  so  in  respect  of  each  subsequent  triennial  period,  provided  that  if 
the  minister  in  whose  place  the  substitute  is  appointed  vacates  the 
office  of  minister,  his  successor  shall  forthwith  be  ex  o-fjicio  manager  in 
place  of  the  said  substitute. 

"  4.  The  representative  managers  shall  be  qualified  persons  elected 
by  qualified  subscribers  to  the  funds  of  the  school  at  a  meeting  to  be 
held  triennially  for  that  purpose.  Their  term  of  office  shall  be  three 
years,  but  they  shall  remain  in  office  till  their  successors  are  elected 
or  otherwise  appointed,  and  shall  be  eligible  for  re-election  or  re- 
appointment. 

"  If  at  the  date  of  any  meeting  for  the  election  of  representative 
managers  there  are  less  than  eight  qualified  subscribers,  or  if  the  quali- 
fied subscribers  fail  to  elect,  the  right  of  the  qualified  subscribers  shall, . 
for  that  turn,  be  exercised  b}-  the  persons  who  are  at  the  time  the  foun- 
daticMi  managers  of  the  school. 

"  5.  '  Qualified  persons '  shall  mean  persons  residing  in  or  near  the 
said  ecclesiastical  parish  or  district,  or  having  a  beneficial  interest  to 
the  extent  of  a  life  estate  at  the  least  in  real  property  situated  in  the 
said  parish  or  district,  and  in  each  case  being  and  continuing  to  be 
bond  -fide  members  of  the  Church  of  England,  and  no  person  who  is 
required  to  possess  these  qualifications  shall  be  entitled  to  act  as  a 
foundation  manager  until  he  has  signed  a  declaration  that  he  is  a 
member  of  the  Church  of  England. 

"  6.  '  Qualified  subscribers  '  shall  mean  : 

(tf)  Persons  who  have  voluntarily  contributed  a  sum  of  not  less 
than  two  shillings  and  sixpence  to  the  funds  of  the  school  in 
each  of  the  three  last  preceding  school  years ;  or 
ip)  Persons  who  have  voluntarily  contributed  to  the  funds  of  the 

school  not  less  than  five  pounds  in  one  sum ;  or 
(c)  Societies  or  other  bodies  who  have  voluntarily  contributed  to 
the  funds  of  the  school  not  less  than  ten  pounds  in  one  siun. 

"  7.  The  foundation  managers  shall  keep  a  list  (corrected  up  to  date) 
(rf  qualified  subscribers,  and  this  list  shall  be  open  to  inspection  by  all 
persons  interested.     No  person  as  respects  his  right  to  vote  shall  be 
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,_     ^^^^        regarded  as  a  qualified  subscriber  unless  his  name  is  included  in  the 
lu  T€  Blnnt's     said  list 

wf^eh^^  "  ^-  ^^  ^^^^  ^®  ^^  ^^^  ^  ^^®  foundation  managers,  by  public  notice 
given  a  suflScient  time,  being  not  less  than  twenty-one  days,  before  the 
expiration  of  the  term  of  office  of  the  first  foundation  managers  ap- 
pointed under  the  said  interim  order,  and  afterwards,  before  the  end  <rf 
each  triennial  period,  to  call  a  meeting  of  subscribers  for  the  purpose 
of  electing  foundation  managers.  Each  subscriber  shall  have  one  vote 
only  in  respect  of  each  vacancy. 

"  Subscribers  may  give  their  votes  either  personally  at  the  meetii^ 
or  by  writing  delivered  before  the  commencement  of  the  meeting  to  the 
person  named  for  that  purpose  by  the  foundation  managers  in  the 
notice  convening  the  meeting. 

"  Any  society  or  body  may  exercise  its  power  o(  voting  through  its 
secretary  or  some  other  person  authorised  by  it  in  writing  for  that 
purpose. 

"  The  foundation  managers  shall  choose  one  of  their  number  to  act 
as  chairman  at  the  meeting  for  the  election.  In  case  of  an  equal  divi- 
sion of  votes  the  chairman,  if  he  is  a  qualified  subscriber,  shall  have  a 
second  or  casting  vote.  It  shall  be  the  duty  of  the  chairman  before 
the  close  of  the  meeting  to  declare  the  result  of  the  election. 

"The  names  of  persons  elected  or  appointed  to  be  foundation 
managers  shall  be  communicated  to  the  clerk  of  the  local  education 
authority  by  the  foundation  managers. 

"  9.  If  the  local  education  authorit}%  under  the  provisions  of  sec- 
tion 6  (3,  b)  of  the  Education  Act,  1902,  have  increased  or  at  any  time 
shall  increase  the  total  number  of  managers,  the  additional  number  of 
foundation  managers  required  shall  be  provided  by  the  co-optation 
from  time  to  time  by  the  foundation  managers  of  a  sufficient  number  of 
qualified  persons,  who  shall  hold  office  for  the  same  term  and  subject 
to  the  same  conditions  as  if  they  were  representative  managers. 

"  10.  If  any  casual  vacancy  occurs  among  the  representative 
managers  or  the  managers  co-opted  under  clause  9  hereof,  it  shall  be 
filled  by  the  appointment  by  the  remaining  foundation  managers  of 
some  other  qualified  person  to  hold  office  for  the  remainder  of  the  temi. 

"11.  Any  foundation  manager  (other  than  a  manager  ex  officio)  who 
ceases  to  be  qualified  as  aforesaid,  or  who  is  absent  from  all  meetings 
of  the  managers  during  a  period  of  one  year,  or  who  is  adjudicated  a 
bankrupt,  or  who  is  incapacitated  from  acting,  or  who  sends  to  the 
foundation  managers  his  written  resignation  shall  thereupon  cease  to 
be  a  foundation  manager. 

"  12.  If  for  any  reason  there  is  a  failure  to  hold  any  election  n- 
quired  by  this  order,  or  make  any  appointment  (by  way  of  co-optation 
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or  otherwise)  so  required,  any  person  interested  may  apply  to  the  Board        ^^Q^ 
of  Education,  and  the  Board  of  Education  may  by  order  give  such  Jn  re  Blunt's 
directions  as  are  necessary  for  the  purpose  of  holding  the  election  or  "^^"n?'^*^ 
making  the  appointment,  and  any  election  held  or  appointment  made 
under  such  directions  shall  be  as  vaJid  as  if  it  had  been  held  or  made 
in  pursuance  of  this  order. 

"  13.  Any  dispute  (except  a  dispute  on  the  question  whether  any 
person  is  or  is  not  a  bond  fide  member  of  the  Church  of  England)  arising 
out  of  or  in  relation  to  the  election,  appointment,  or  qualifications  of 
foundation  managers  or  the  qualifications  of  subscribers,  shall  be 
referred  to  and  determined  by  the  Board  of  Education. 

"  Until  the  contrary  is  proved  foundation  managers  shall  be  deemed 
to  have  been  duly  elected  or  a})pointed. 

"  14.  The  Interpretation  Act,  1889,  applies  for  the  purpose  of  the 
interpretation  of  this  order  as  it  applies  for  the  purpose  of  the  interpre- 
tation of  an  Act  of  Parliament." 

Voluntary  subscriptions  to  the  Bicknor  and  Hucking  National 
Schools  during  the  four  years  which  had  elapsed  since  the  death  of  the 
testatrix,  other  than  the  annual  sum  of  jQzo  bequeathed  by  her,  had 
been  given  to  the  amounts  following :  For  the  year  ending  April  30, 
1901.  ;^39  i6s. ;  for  the  year  ending  April  30,  1902,  j£^o  5s.  4id. ; 
and  for  the  year  ending  April  30,  1903,  jQig  is.  8d.  The  amount  of 
the  subscriptions  for  the  year  ending  April  30,  1904,  did  not  appear. 

Owing  to  the  passing  of  the  Education  Act,  1902,  the  question  had 
arisen  whether  the  annuit}-  ought  still  to  be  paid  towards  the  support 
of  the  schools,  and  the  plaintiff  took  out  the  present  summons  for  the 
determination  of  the  question. 

G,  B.  Rashleigh  for  the  summons. 

O.  Leigh  Clare  for  the  managers  of  the  schools  and  for  the  Kent 
County  Council.     The  gift  over  has  not  taken  effect 

[Buckley  J.  referred  to  section  6  (2)  of  the  Education  Act,  1902.] 

At  the  date  of  the  will  the  schools  were  being  carried  on  with  funtls 
arising  partly  from  voluntar}'  subscriptions  and  partly  from  the  Govern- 
ment grant.  Since  the  coming  into  operation  of  the  Act  of  1902  there 
has  been  no  substantial  change  in  the  way  in  which  the  schools  have 
been  carried  on.  By  section  1 1  of  the  Act  provision  is  made  for  the 
aj>pointment  of  foundation  managers.  By  section  13  nothing  in  the 
Act  is  to  affect  any  endowment,  or  the  discretion  of  the  trustees  in 
respect  thereof.  By  section  7  provision  is  made  for  the  maintenance 
of  the  schools  by  the  local  education  authority.  Section  18  merely 
deals  with  the  manner  in  which  the  money  to  meet  the  expenses  of 
maintaining  the  schools  is  to  be  raised.     The  school  buildings  remain 
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^^^^        the  property  of  the  trustees,  and  the  managers  are  still  respon^ble  for 

In  re  Blnnt's     their  maintenance  and  repair.    This  will  involve  an  expenditure  which 

Tnwte;  Wigan    in  most  cases  will  have  to  be  met  by  voluntary  subscriptions.     It  must 

be  assumed  that  the  testatrix  did  not  intend  that  the  schools  should 

lose  the  endowment  if  they  received  additional  assistance. 

Further,  under  the  provisions  of  the  will  the  gift  over  is  to  take  efiFect 
on  the  happening  of  a  future  event  which  need  not  necessarily  occur 
within  perpetuity  limits,  and  is  therefore  void:  In  re  Bowen;  Uvyd 
Phillips  V.  Davis,  1893,  2  Ch.  491 ;  62  L.  J.  Ch.  681.  The  gif t  orer 
having  therefore  failed,  the  schools  take  absolutely.  In  re  Btarii 
Trusts;  Butlin  v.  Harris,  1L904,  i  Ch.  270;  2  L.  G.  R.  320;  73  L.  J. 
Ch.  1 76,  was  a  case  very  similar  to  the  present.  There  it  was  held,  on 
the  construction  of  the  will  and  the  Act,  that  a  gift  over  on  the  schools 
ceasing  to  be  supported  by  voluntary  contributions  had  not  taken  effect 

In  re  Randell;  Randell  v.  Dixon  (1888)  38  Ch.  D.  213 ;  57  L.  J.  Ch. 
899,  does  not  apply. 

F.  G.  Champernowne,  for  the  residuary  legatee,  was  not  called  upwi 
to  argue. 

Buckley  J.  I  think  the  veiy  event  has  happened  on  which  the 
testatrix  has  said  that  the  gift  of  the  annuity  is  to  cease  and  detennine. 
She  gave  a  certain  sum  of  money  to  trustees  upon  trust  "  to  pay  such 
income  or  yearly  sum  to  the  treasurer  for  the  time  being  of  the  Bicknor 
and  Hucking  National  Schools  for  the  sui>port  of  the  said  schools  so 
long  as  they  shall  be  carried  on  under  the  conditions  contained  in  the 
deed  of  trust  of  the  said  schools,  dated  June  18,  1873,  and  the  funds 
necessary  for  so  carrying  them  on  shall  be  supplied  by  voluntary  cchi- 
tributions."  The  deed  of  1873  contained  provisions  that  the  school 
and  endowments  should  be  controlled  and  managed  by  the  principal 
officiating  minister  for  the  time  being  of  the  parish  of  Bicknor ;  that 
there  should  be  a  committee  consisting  of  the  principal  officiating 
minister  for  the  time  being  of  the  said  parish,  his  licensed  curate  or 
curates,  if  appointed  by  the  minister,  such  of  the  churchwardens  ff^r 
the  time  being  of  the  said  parish  of  Bicknor  and  of  the  ancient  chapelr> 
of  Hucking  as  should  be  communicants  of  the  Church  of  England 
and  six  other  persons  who  were  each  to  contribute  20s.  a  year  at  least 
to  the  funds  of  the  schools  and  were  to  be  communicants  of-the  Church 
of  England  and  have  a  beneficial  interest  in  real  estate  in  the  parish 
of  Bicknor  or  be  residents  therein.  The  deed  contained  a  number  of 
other  provisions  ccmstituting  qualifications  of  persons  who  should  have 
control  of  the  school.  The  result  of  the  Education  Act,  1902,  is  that 
that  body  is  displaced.  Are  the  schools  carried  on  under  the  addi- 
tions contained  in  the  trust  deed  ?     It  is  plain  that  they  are  not    Under 
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the  clause  of  the  will  which  I  have  read  the  annuity  has  come  to  an 
end.  In  re  Blnnt's 

Then  the  testatrix  goes  on  to  declare  that  the  bequest  should  be  null  J^'l^flh^*"' 
and  void  if  any  of  three  events  should  happen  in  her  lifetime — first,  if 
a  school  board  for  the  parishes  of  Bicknor  and  Hucking  should  be 
formed ;  secondly,  if  the  funds  necessary  for  carrying  on  the  schools 
should  be  raised  under  powers  ccmtained  in  any  Act  of  Parliament ;  or 
thirdly,  if  sufficient  funds  should  be  set  apart  tx>  carry  on  the  schools 
tinder  the  conditions  of  the  trust  deed ;  and  she  declared  that  if  either 
of  the  two  first-mentioned  events  should  happen  after  her  death,  then 
the  payment  of  the  annuity  was  to  cease  and  determine,  and  the  fund 
purchased  to  produce  this  sum  was  to  fall  into  and  form  part  of  her 
residuary  estate.     It  was  said  on  the  authority  of  In  re  Bowen,  1893, 
2  Ch.  491 ;  62  L.  J.  Ch.  681,  that  such  a  gift  over  was  void,  because  it 
•came  within  the  rule  against  perpetuities — that  you  cannot  have  a  gift 
over  which  does  not  take  effect  within  the  prescribed  period  of  a  life 
or  lives  in  being  and  21  years  after\vards.     That  principle  is  quite 
&mly  established,   but  it  does  not   apply  to   this  case.     There  is 
here  no  necessity  to  resort  to  the  gift  over.     The  gift  over  is  a  direc- 
tion that  the  fund  should  fall  into  the  residuary  estate,  and  that  is  where 
it  would  go  by  law  if  the  gift  failed.     Therefore  I  have  only  to  look  at 
the  will  to  ascertain  whether  the  event  has  happened  on  which  the 
annuity  was  to  cease  and  determine.     Has  the  event  happened  on 
which  it  was  to  cease?     If  so,  the  fund  by  law  goes  into  the  residue, 
and  there  is  no  necessity  to  resort  to  the  gift  over ;  the  gift  having 
failed,  the  law  takes  the  fund  into  the  residue.     As  Mr.  Justice  North 
said  in  In  re  Randell  (1888)  38  Ch.  D.  213  ;  57  L.  J.  Ch.  899,  "  If  she 
■(1.^.,  the  testatrix)  had  said  that  it  would  fall  into  and  form  part  of  her 
residuary  personal  estate,  she  would  simply  have  been  saying  what  the 
law  is ;  and  saying  that  it  shall   do   so  is   simply   saying  what  the  law 
-would  do  without  such  a  statement.     In  my  opinion,  a  direction  that  in 
a  particular  event  a  fund  shall  go  in  the  way  in  which  the  law  would 
make  it  go  in  the  absence  of  such  a  direction,  cannot  be  said  to  be  an 
invalid  gift,  or  contrary  to  the  policy  of  the  law."     It  results  from  this 
-that  I  am  also  entitled  to  read  the  conditions  in  the  defeasance  clauses 
of  the  will  and  see  whether  they  have  taken  effect.     One  of  them  is 
that  the  bequest  of  the  annuity  shall  be  null  and  void  if  the  funds  neces- 
sary to  carr>'  on  the  school  shall  be  raised  under  any  Act  of  Parliament. 
That  is  satisfied  to  a  certain  extent,  for  the  funds  are  now  provided 
under  the  Education  Act,  1902.     I  am  therefore  of  opinion  that  the 
^ift  of  the  annuity  has  ceased  to  take  effect,  and  that  the  fund  has 
fallen  into  the  residue. 

SoHciiors  for  all  parties — Wigan,  Champerncwne,  and  Prescott. 
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Ijifib  Court  of  3u0t(cc- 

tgo^  KING'S     BBNCH     DIVISION. 

/•'^^  '  NATHAN  V.  ROUSE. 

DpaioB  —  Nulsanoe— "  Dpain  **  sepvlnflr  two  houses  —  Houses  held  of 
same  landlord—  Leases  oontalnlng*  covenant  by  lessee  to  odd- 
tribute  to  oost  of  pe|>alpln£r  drain -Drain  repaired  by  one  losses 
under  nulsanoe  order— Implied  oontraot— Metropolis— Conti4bu- 
tlon  betw^een  parties  responsible  for  nuisance— Public  Health 
(London)  Act,  1891  (54  A  65  Vlot.  e.  76X  as.  117,  120. 

The  fact  that  the  lessees  of  two  adjoining  houses  held  of  the  sarm 
landlord^  and  drained  by  a  common  drain  not  vested  in  or  repairable 
by  the  local  authority,  are  each  bound  by  the  terms  of  his  lease  to 
contribute  towards  the  expenses  of  repairing  the  drain,  does  not  girt 
rise  to  any  implied  contract  between  the  lessees  under  which  one  of 
them  who  has  been  compelled  under  a  nuisance  order  mcuie  pursuant 
to  the  Public  Health  {London)  Act,  1891,  to  repair  the  drain  can 
recover  a  contribution  from  the  ot/ier. 

The  rights  of  the  parties  in  such  a  case  under  section  120  of  ihi 
Act  considered. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  learned  judge  of  the 
Shoreditch  County  Court. 

The  action  was  brought  to  recover  the  sum  of  jQ2<)  8s.,  described  in 
the  plaintiff's  particulars  of  claim  as  *'  apportioned  cost  of  reconstruction 
of  joint  drains  running  through  No.  5,  St.  Mark's  Terrace,  as  awarded 
by  the  surveyor  to  the  Clothworker's  Company,  in  accordance  with  the 
lease  under  which  the  property  is  held." 

No.  5,  St.  Mark's  Terrace,  was  held  by  the  plaintiff  under  a  lease 
granted  to  one  Kinnell,  his  predecessor,  and  dated  July  25,  1872.  It 
was  drained,  in  common  with  the  adjoining  houses,  Nos.  4  and  6. 
St.  Mark's  Terrace,  by  a  pipe  running  under  No.  5,  the  plaintiffs 
premises.  The  defendant  was  lessee  of  one  of  the  adjoining  houses 
under  a  lease  dated  November  22,  1872.  Each  of  these  leases  resened 
to  the  landlord  and  his  lessees  and  tenants  the  free  passage  and  running 
of  water  and  soil  from  any  other  building  of  the  landlord  through  the 
sewers,  channels,  and  drains  made,  and  to  be  made,  through  the  land 
thereby  demised,  the  lessees  or  tenants  of  such  other  lands  or  buildings 
I)aying  a  due  proportion,  to  be  settled  by  the  landlord's  surveyor,  for 
the  cleansing  and  repairing  the  same.  Each  of  the  least  s  also  contained 
a  covenant  by  the  tenant  to  pay  a  proportionate  part  of  the  expense  of 
making  and  repairing  all  sewers  and  drains  belonging,  or  which  should 
belong   to   the   said   demised   premises,   and   other   premises  thereto 
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adjoining  or  near,  to  the  satisfaction  of  the  landlord's  surveyor,  and  in        ^®^ 
such  proportion  in  common  with  the  owners  of  buildings  interested  Nathan  t/.  Rou«. 
therein  as  he  should  direct. 

The  work  in  respect  of  which  the  action  was  brought  was  work  done 
in  the  repair  of  the  pipe  by  which  the  plaintiff's  premises  and  the  two 
adjoining  houses  were  drained  as  above  stated,  after  the  receipt  by  the 
plaintiff  of  a  notice  from  the  Hackney  Vestry  under  the  Public  Health 
(London)  Act,  1891,  followed  by  an  order  made  by  a  metropolitan 
police  magistrate  under  that  Act  requiring  the  plaintiff  to  repair  the 
drain.  *  The  learned  magistrate  who  made  the  order  held  that  the  pipe 
was  a  *•  drain,"  and  not  a  sewer,  as  having  been  made  under  an  order 
of  the  Hackney  Vestry  for  the  drainage  of  the  three  houses,  4,  5,  and  6, 
St.  Mark's  Terrace,  by  a  combined  operation. 

The  work  was  almost  entirely  done  on  the  plaintiff's  premises,  No.  5. 
The  total  bill  for  the  work  done  amounted  to  ;£i2i  os.  yd.,  and  of  this 
j£62  4s.  yd.  was  apportioned  upon  the  plaintiff,  arid  jC^9  ^s.  each  upon 
the  defendant  and  upon  the  owner  of  the  other  premises  adjoining  by 
the  landlord's  surveyor. 

The  learned  county  court  judge  held  that  under  the  circumstances 
there  was  no  implied  contract  between  the  defendant  and  the  plaintiff 
binding  the  former  to  pay  the  plaintiff  the  j(^2g  8s.  apportioned  on  the 
defendant  by  the  landlord's  surveyor.  He  found  that  the  pipe  was  laid 
by  the  order  of  the  Hackney  Vestry  for  the  drainage  of  Nos.  4,  5,  and  6, 
St.  Mark's  Terrace  by  a  combined  operation,  and  held  that  ^£29  8s. 
was  a  proper  sum  for  the  defendant  to  pay,  if  liable  either  under  section 
120  (3)  of  the  Public  Health  (London)  Act,  1891,  or  under  an  implied 
contract.  He  further  held  that  since  section  1 20  of  the  Act  gives  a 
remedy  by  proceedings  in  a  court  of  summary  jurisdrction  the  plaintiff 
could  not  succeed  under  that  section  in  the  county  court.  He  gave 
judgment  accordingly  for  the  defendant  with  costs. 

The  learned  judge,  however,  appended  the  following  memorandum 
to  his  notes: — **  19  May,  1904,  This  day  section  117  of  the  Public 
Health  (London)  Act,  1S91,  has  been  pointed  out  to  me  by  counsel  on 
behalf  of  the  plaintiff;  had  this  been  done  at  the  hearing  on  12  May  I 
should  have  given  judgment  for  the  plaintiff  for  ^29  8s." 

The  material  provisions  of  the  Public  Health  (London)  Act,  1891 
(54  &  55  V^ct  c.  76),  are  as  follows : — 

Section  117.  (2)  Proceedings  for  the  recovery  of  a  demand  not  exceeding  fifty 
pounds,  which  a  sanitary  authority  or  any  person  are  or  is  empowered  to  recover  in  a 
summary  manner,  may,  at  the  option  of  the  authority  or  person,  be  taken  in  the 
county  court  as  if  such  demand  were  a  deht. 

Section  12a  (3)  Where  some  only  of  the  persons  by  whose  act  or  deiaul  any 
nuisance  has  been  caused  have  been  proceeded  against  under  this  Act,  they  shall, 
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*®^^  without  prejudice  to  any  other  remedy,  be  entitled  to  recover  in  a  s-ummary  manner 

NiithiLn  y»  Bnii«»  ^^^^  ^^^  Other  p>ersons  who  were  not  proceeded  against  a  proportionate  part  of  the 
'  ccASts  of  and  incidental  to  such  proceedings  and  abating  such  nuisance,  and  of  any 
fine  and  costs  ordered  to  be  paid  by  the  court  in  such  proceedings. 

C/ay  for  the  plaintiff.  The  plaintiff  is  entitled  to  succeed  on  two 
grounds— first,  on  the  basis  of  an  implied  contract  between  himself 
and  the  defendant,  secondly,  under  sections  1 1 7  and  1 20  of  the  Public 
Health  (London)  Act,  1891. 

On  the  question  of  implied  contract,  it  is  submitted  that  the  case 
falls  within  the  principle  of  the  Safant'fa,  1895,  P.  248  ;  64  L.  J.T.  96, 
affirmed  in  the  House  of  Lords,  1897,  A.  C.  59 ;  66  L.  J.  P.  1, 
namely,  that  where  two  persons  enter  into  a  joint  arrangement,  though 
each  directly  deals  with  a  third  party,  the  two  are  bound  by  the  terms 
of  the  arrangement  infer  se.  This  principle  in  no  way  clashes  with  the 
decision  in  Austerberry  v.  Oldham  Corporation  (1885)  29  Ch.  D.  750; 
55  L.  J.  Ch.  633. 

Secondly,  the  plaintiff  is  clearly  entitled  to  recover  under  section  1 20 
of  the  Act  of  1 89 1.  Indeed,  the  county  court  judge  would  have  so 
held  had  not  section  117  (2),  which  enables  advantage  to  be  taken  of 
section  120  in  the  county  court  as  well  as  in  a  court  of  summary 
jurisdiction  in  the  case  of  small  claims,  been  overlooked  on  all  sides. 

\R,  Cunningham  Glen,  The  point  that  section  117  (2)  enables  the 
plaintiff  to  sue  in  the  county  court  is  not  open,  as  it  was  not  taken  in 
the  county  court :  Smith  v.  Baker^  1891,  A.  C.  325  ;  60  L.  J.  Q.  B. 
683.  Further,  the  case  does  not  come  within  section  120  at  all.  In 
the  first  place,  it  is  not  admitted  that  the  pipe  is  not  a  sewer  repairable 
by  the  local  authority.  Secondly,  even  if  it  is  a  drain,  there  is  nothing 
to  show  that  the  defendant  was  guilty  of  any  default  with  regard  to  it 
such  as  would  bring  him  within  section  120.  There  is  no  duty  on  the 
owner  of  No.  4  to  repair  the  drain  running  under  No.  5  merely  because 
his  drainage  passes  through  it :  Reeve  v.  Sadler  (1903)  i  L.  G.  R.  441.] 

The  defendant  took  the  point  in  the  county  court  that  the  pipe  was 
a  sewer,  but  this  was  decided  against  him.  He  did  not  take  the  point 
that  there  was  no  act  or  default  on  his  part  that  would  bring  the  case 
within  section  120,  and  that  point  is  not  open  to  him  now. 

R,  Cunningham  Glen  for  the  defendant.  The  learned  judge  was 
right  on  the  question  of  implied  contract.  The  defendant  contracted 
with  the  landlord,  and  not  with  the  plaintiff  at  all.  As  to  the  point 
under  section  12c,  if  that  is  open  to  the  defendant,  there  is  more  than 
one  answer.  In  the  first  place  there  was  no  evidence  on  which  the 
learned  judge  could  hold  that  the  pipe  was  a  drain.  There  is  no  recoid 
of  any  such  order  or  approval  of  the  local  authority  as  is  necessar}'  to 
establish  that  the  pipe  is  a  drain  and  not,  as  it  primA  facie  is,  a  sewer. 
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Secondly,  there  is  nothing  to  bring  the  defendant  within  the  section  as        too^ 

a  person  by  whose  act  or  default  the  nuisance  was  in  fact  caused.  Nathan  z'.  Roue. 

Lord  Alverstone  C.J.  This  action  was  brought  to  recover  ;^29  8s., 
being  the  proportion  of  the  expenditure  of  ;^i  21,  found  by  the  surveyor 
to  the  landlord  to  be  the  amount  due,  as  he  thought,  from  the  defendant 
as  a  contribution  to  the  work  done  on  a  combined  drain. 

The  action  was  based  upon  two  grounds.  The  first  ground  taken 
was  that,  having  regard  to  the  terms  of  the  leases  under  which  the 
adjoining  houses  were  held,  the  plaintiff  was  entitled  to  sue  the 
defendant  for  the  amount  of  the  contribution.  The  action  was  based, 
in  the  second  place,  on  the  rights  given  to  a  person  called  upon  to  do 
work  and  made  to  pay  for  the  work  to  recover  a  proportionate  part 
from  other  persons  in  default  by  section  120  of  the  Public  Health 
(London)  Act,  1891. 

We  are  of  opinion  that  upon  the  first  point  the  learned  county  court 
judge's  decision  was  right.  The  lease  to  Kinnell,  the  plaintiff's 
predecessor  in  title — and  I  will  assume  that  the  other  leases  were  in 
the  same  terms  mutatis  mutandis — reserved  "  to  the  landlord  and  his 
lessees  and  tenants  the  free  passage  and  running  of  water  and  soil  from 
any  other  land  and  buildings  of  the  landlord,  by  and  through  the 
sewers,  channels,  and  drains,  made  or  to  be  made  in  and  through  the 
land  hereby  demised,  the  lessees  or  tenants  of  such  other  lands  or 
buildings  paying  a  due  proportion  to  be  settled  by  the  landlord's 
surveyor  for  the  cleansing  and  repairing  the  same."  And  it  contained 
a  covenant  by  the  tenant  to  pay  "  a  proportionate  part  of  the  expense 
of  making  and  repairing  all  sewers  and  drains  belonging  or  which  shall 
belong  to  the  said  demised  premises  and  other  premises  thereto 
adjoining  or  near,  to  the  satisfaction  of  the  landlord's  surveyor  and  in 
such  proportion  in  common  with  the  owners  of  buildings  interested 
therein  as  he  shall  direct."  I  certainly  should  think  it  was  a  very 
desirable  thing  that  the  landlord  should  provide  for  rights  between  the 
adjoining  tenants  being  settled  by  proceedings  taken  by  one  tenant 
against  the  other,  and  I  am  surprised  that  the  point  has  not  been  the 
subject  of  direct  decision  ;  especially  as  one  knows  that  what  I  may 
call  combined  drains  are  so  commonly  laid,  and  that  covenants  of  this 
character  to  pay  a  proportionate  part  of  the  expenses  are  so  very 
common.  But,  speaking  for  myself,  my  recollection  of  the  arguments 
in  Austcrberry  v.  Oldham  Corporation  (1885)  29  Ch.  D.  750;  55  L.  J. 
Ch.  633,  and  the  fact  that  Mr.  Clay  has  not  been  able  to  show  us  any 
authority  for  legal  proceedings  being  taken  against  an  adjoining  tenant, 
appear  to  me  to  afford  strong  arguments  against  his  view.  He  has 
ingeniously   and   very   ably  argued  that   we  ought   to  hold  that  the 
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^PO*"  principle  of  the  Satanita^  1895,  ^-  248;  64  L.  J.  P.  96  (affirmed  in 
Nathans. Rouse,  the  House  of  Lords,  1897,  A.  C.  59  ;  66  L.  J.  P.  i),  applies  to  this 
case.  In  that  case  the  Court  of  Appeal  and  the  House  of  Lords 
decided  that  where  two  yacht  owners  entered  into  a  yacht  race  there 
was  a  contract  between  the  owners  upon  which  the  owner  of  the 
damaged  yacht  could  sue  the  owner  of  the  other.  Speaking  for  myself, 
I  think  the  analogy  is  too  far-fetched.  In  that  case,  there  being  a  sort 
of  invitation  made  to  all  people  who  were  going  to  comi>ete  with 
reference  to  the  obligations  between  the  competitors,  the  two  com- 
petitors both  entered  upon  the  terms  of  those  conditions.  And 
perhaps  I  may  be  allowed  to  say  that,  although  this  point  was  referred 
to,  it  was  never  disputed  either  before  Bruce  J.  or  anywhere  else,  as  far 
as  I  know,  seriously,  by  those  who  were  unsuccessful  in  that  case  that 
it  did  involve  a  contract  of  some  kind.  The  whole  point  was,  did  that 
contract  exclude  the  provisions  for  the  limitation  of  liability  under  the 
Act  of  Parliament.  I  think  that,  in  the  absence  of  authority,  we  ought 
not  to  hold  that  this  obligation  on  each  tenant  to  the  landlord  gives  a 
right  of  action  by  one  adjoining  tenant  against  another :  and  I  think, 
for  the  reasons  that  Mr.  Glen  rather  indicated  when  he  was  dealing 
with  the  other  part  of  the  case,  that  there  may  be  considerations,  based 
upon  what  the  obligations  of  each  tenant  are  in  regard  to  his  own 
particular  tenement,  that  may  make  it  right  that  such  a  liability  should 
only  be  enforced  by  the  parties  to  the  contract  themselves.  We 
therefore  think  that  upon  the  first  point  the  appeal  fails. 

The   second   point   is,    of  course,  entirely  different.     In   the  court 
below  the  whole  case,  after  the  plaintiff's  point  based  upon  the  leases 
was  disposed  of,  proceeded  on  section  120.     Unfortunately,  at  the  end 
of  the  proceedings  (probably  no  one  having  thought  about  it),  the  judge 
forgot   that   there  was   section    117.     He  thought  proceedings  under 
section  120  could  only  be  taken  in  the  police  court,  and  he  therefore 
held  that  the  120th  section  did  not  apply;  though,  with  characteristic 
candour,  he  stated,  when  the  point  was  mentioned  to  him  next  week, 
that  if  section  117  had  been  pointed  out  to  him  by  counsel  on  behalf 
of  the  plaintiff  he  would  have  given  judgment  for  the  plaintiff  for  the 
;^29  8s.  which,  assuming  there  is  no  answer  to  the  point,  would  be 
quite  sufficient  for  us.     Now  Mr.  Glen  has  raised  several  contentions. 
He  first  contended  strenuously  that  we  ought  not  to  give  effect  to  this 
addition  to  the  judgment,  because  section  117  was  never  mentioned  to 
the  learned  county  court  judge  at  the  trial.      He  says  that  because 
that  point  or  that  answer  to  a  point  was  not  taken  in  the  court  below. 
Smith  V.  Baker,  1891,  A.  C.  325  ;  60  L.  J.  Q.  B.  683,  applies.    Well, 
we  often  have  Smith  v.  Baker  cited ;  we  are,  of  course,  bound  by  ii, 
and  we  follow  it  loyally  and  act  upon  it  repeatedly,  and  we  constantly 
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have  to  confine  counsel  to  the  points  of  law  that  have  been  really 
raised.  But  I  must  say  that  where  a  plaintiff  is  contending  that  section  Nathan z^.  Rouse. 
1 20  applies,  and  the  judge  himself  has  said  that  he  overlooked  section 
117,  and  counsel  for  the  respondents  frankly  says  that  he  did  not 
mention  anything  about  section  117,  it  would  be  a  very  strong  thing  to 
say  that  as  the  plaintiff  is  basing  his  claim  on  section  120  he  ought  not 
now  to  be  allowed  to  succeed  on  section  1 20  if  the  evidence  warrants 
it.  I  therefore  think  that  it  is  clearly  open  to  us  to  deal  with  the 
matter  on  the  basis  of  that  section.  Then  Mr.  Glen  says  we  ought 
not  at  any  rate  to  enter  judgment  for  the  plaintiff,  because  there  are 
substantial  matters  to  enquire  into  which  wefe  not  gone  into  because 
of  the  ruling  of  the  learned  judge  in  his  favour.  I  think  we  are  going 
rather  far  in  acceding  to  that  view.  The  case  seems  to  have  been 
conducted  by  a  variety  of  points  being  raised  from  time  to  time  and 
being  disposed  of  either  in  favour  of  the  plaintiff  or  the  defendant  as 
the  case  went  on  :  and  I  think  it  right  to  call  attention  to  the  fact  that 
the  learned  judge  says,  "  I  hold  that  j£2g  8s.  is  a  proper  sum  for  the 
defendant  to  pay  if  he  is  liable  either  under  the  section  or  under  an 
implied  contract.  I  hold  that  section  120  gives  a  remedy,  that  there 
is  no  other  remedy,  and  hence  such  remedy  must  be  taken."  I  know 
the  difficulty  counsel  are  put  in.  If  counsel  here  had  remembered 
section  1 1 7,  and  had  foreseen  the  possibility  of  the  case  coming  here, 
he  probably  ought  to  have  said :  "  Your  honour,  I  prefer  to  take  it  on 
some  other  point,"  and  then  have  raised  his  contention.  I  feel  that  if 
we  are  to  apply  the  rule  in  Smt'f/i  v.  Baker  we  might  be  invited  to  apply 
it  on  the  ground  that  Mr.  Glen  ought  to  have  raised  the  point  that 
there  was  no  proper  evidence  of  a  nuisance  caused  wholly  or  partially 
by  the  act  or  default  of  two  persons,  as  an  answer  to  the  view  the 
county  court  judge  was  taking  under  that  section.  But  our  main 
object  ought  to  be  to  see  that  justice  is  done.  Mr.  Glen  contending 
that  he  would  have  raised  that  point,  and  is  entitled,  at  any  rate,  to 
raise  it,  if  we  take  a  view  contrary  to  that  of  the  learned  judge,  I  do 
not  think  we  ought  to  act  on  the  theory  that  that  point  cannot  how  be 
taken,  and  that  there  is  nothing  in  it.  I  think,  therefore,  the  case  must 
go  back  for  a  new  trial,  upon  section  1 20  of  course,  and  that,  as  it  has 
arisen  by  this  slip  of  everybody  concerned,  the  costs  of  this  appeal  and 
of  the  first  trial  should  abide  the  result  of  the  second  trial. 
Kennedy  J.  I  entirely  concur. 

Judgment  accordingly. 

Soiicifors  for  the  plaintiff —\\^\nyir\ghiy  Pollock,  &  Co. 

Solicitors  for  the  defendant — Paines. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Apr,  12.  ~  ISLE  OF  THANET  JOINT  HOSPITAL  BOARD  v.  FARQUHAR. 

HospltalB-Malntenanoe  of  patients  not  iMkupens-Chlldpen— UablUtjr 
of  papents  op  pepsona  in  /oeo  parent/a— Public  Health  Aet,  1875 
(88  &  89  Vict.  o.  66X  a.  182. 

There  is  no  statutory  liability  cast,  by  section  132  of  the  Public 
Health  Act,  1875,  ^P^^  persons  in  loco  parentis  to  pay  for  the 
maintenanre  of  children,  not  paupers,  maintained  in  a  hospital  by  a 
local  authority. 

Hull  Corporation  v.  Maclaren,  Loc.  Govt.  Chron.,  1898,  585, 
apf»roved  and  folloived. 

Appeal  by  the  defendant,  treasurer  of  the  Victoria  Hospital  for 
Children,  from  a  judgment  of  a  county  court  in  favour  of  the  plaintiffs, 
the  Isle  of  Thanet  Joint  Hospital  Board,  in  an  action  to  recover  the 
cost  of  maintenance  of  six  children  removed  from  a  convalescent  home, 
a  branch  of  the  Victoria  Hospital,  to  the  plaintiffs'  hospital.  The 
learned  judge  gave  judgment  for  the  plaintiffs  for  the  sum  of 
JQ26  I  IS.  6d. 

The  plaintiff  board  were  constituted  under  Provisional  Orders  of  the 
Local  (Government  Board  made  in  pursuance  of  section  279  of  the  Public 
Health  Act,  1875,  and  duly  confirmed  by  Local  Government  Board's 
Provisional  Orders  Confirmation  Acts  (56  &  57  Vict.  c.  cxxxi, ;  57  &  58 
Vict.  c.  cxxv.  ;  59  &  60  Vict.  c.  xxx.),  for  a  united  district  comprising, 
inter  alio,  the  rural  district  of  the  Isle  of  Thanet,  for  the  purpose  of 
the  provision,  maintenance,  and  management,  for  the  use  of  the 
inhabitants  of  the  constituent  districts,  of  a  hospital  or  hospitals  for  the 
reception  of  cases  of  infectious  diseases.  By  the  Provisional  Orders, 
sections  131  and  132,  inter  alia,  of  the  Public  Health  Act,  1875,  "^^^ 
made  applicable  for  the  purposes  of  the  Orders,  and  the  plaintiff  board 
were  invested  with  the  functions  of  an  urban  authority  thereunder.  The 
plaintiff  board  had  duly  established  a  hospital  in  accordance  with  the 
Provisional  Orders. 

In  November,  1902,  the  matron  of  the  plaintiffs'  hospital  received  a 
message  by  telephone  Jrom  the  surgeon  in  attendance  at  the  Victoria 
Hospital  Convalescent  Home,  which  was  situate  within  the  rural 
district  of  the  Isle  of  Thanet,  requesting  that  six  children,  patients  at 
the  convalescent  home,  who  had  whilst  there  developed  scarlet  fever 
might  be  admitted  to  the  plaintiffs'  hospital.  The  children  were 
admitted,  and  the  cost  of  their  maintenance  at  los.  6d.  a  week  amounted 
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to  the  sum  claimed  in  the  action.     The  judgment  of  the  learned  county        I904s^^ 
court  judge  was  as  follows  : —  Isle  of  Thanet 

''I  hold  that  under  section  132  [of  the  Public  Health  Act,  1875],  in  Jwnt^Hospitel 
case  of  children  not  sui  juris,  who  are  not  paupers,  and  are  residing  Parquhar. 
with  or  under  the  care  of  their  parents  or  other  guardians,  such  parents 
or  guardians  would  be  liable  for  the  expenses  of  their  maintenance  in 
the  plaintiffs'  hospital ;  and  I  hold  that  the  defendants'  hospital  and 
convalescent  home  standing  pro  tempore  in  ioco  parentis  to  the  children 
under  its  care  is  equally  liable.  There  being  no  evidence  as  to  the 
status  of  the  children  beyond  the  fact  that  they  were  being  maintained 
in  the  defendants'  hospital  and  convalescent  home,  I  hold  that  they 
were  not  pauper  children." 

Section  132  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  is 
as  follows : — 

Any  expenses  incurred  by  a  local  authority  in  maintaining  in  a  hospital,  or  in  a 
temporary  place  for  the  reception  of  the  sick  (whether  or  not  belonging  to  such 
authority),  a  patient  who  is  not  a  pauper,  shall  hQ  deemed  to  be  a  debt  due  from  such 
patient  to  the  local  authority,  and  may  be  recovered  from  him  at  any  time  within 
six  months  after  his  discharge  from  such  hospital  or  place  of  reception,  or  from  his 
estate  in  the  event  of  his  dying  in  such  hospital  or  place. 

W.  B.  Campbell  and  Farquhar  for  the  defendant.  The  learned 
judge  held  that  the  defendant  was  liable  under  section  132  as  being 
in  loco  parentis  as  regards  these  children.  The  section,  however,  does 
not  bear  such  a  construction.  In  Hull  Corporation  v.  Maclaren,  Loc. 
Govt,  Ckron,  1898,  585,  it  was  held  that  there  is  no  statutory  liability 
on  a  father  to  pay  for  the  maintenance  of  his  child  in  a  corporation 
hospital.  The  section  gives  no  remedy  except  against  the  person  who 
is  a  patient ;  it  gives  none  against  a  parent  or  employer.  The  question 
whether  apart  from  the  statute  the  defendant  had  contracted  to  pay 
for  the  children  was  not  considered  by  the  county  court  judge ;  but 
there  was  no  contract,  either  express  or  implied,  between  the  parties, 
because  the  plaintiffs  were  bound  to  take  in  children  suffering  from  an 
infectious  disease,  and  to  maintain  them  until  they  had  recovered  : 
J^eg,  V.  Rawtenstall  Corporation  (1894)  10  Times  L.  R.  645. 

Low,  K.C,  and  Weigalliox  the  plaintiffs.  "  Patient,"  in  section  132, 
must  include  the  parent  or  guardian  or  person  in  loco  parentis  of  a 
child  patient.  Otherwise,  if  a  child  suffering  from  a  contagious  fever 
were  sent  to  a  hospital  by  order  of  a  justice  under  section  124  the  local 
authority  could  not  recover  for  its  maintenance ;  there  could  in  that 
case  be  no  question  of  contract,  because  the  child  would  have  been 
sent  compulsorily.  If  Hull  Corporation  v.  Maclaren  be  a  binding 
authority,  the  Court  is  asked  to  send  the  case  back  to  the  county  court 
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judge  upon  the  question  as  to   the   defendant's   liability  in  contract, 
which  was  raised  below,  but  not  dealt  with  by  the  learned  judge. 
W.  B,  Campbell  replied. 

Lord  Alverstone  C.J.  Upon  the  main  point  dealt  with  upon  the 
argument  of  this  appeal  from  the  county  court,  I  am  of  opinion  that  the 
defendant  is  entitled  to  succeed.  I  cannot  adopt  the  view  presented 
by  counsel  for  the  plaintiffs  that  "patient"  in  section  132  includes  the 
defendant,  who  is  the  treasurer  of  the  Victoria  Hospital  for  Children, 
I  entirely  agree  with  the  reasons  liiven  by  Ridley  and  Channel!  JJ. 
for  their  judgment  in  Hull  Corporation  v.  Maclareti,  Loc.  Govt.  Ckron., 
1898,  585,  when  this  question  upon  the  statute  was  before  them  ;  and  I 
should  certainly  have  arrived  at  the  same  conclusion  in  that  case.  The 
provision  of  section  132  is  that  the  expenses  incurred  by  a  local 
authority  in  maintaining  in  a  hospital  a  patient,  who  is  not  a  pauper, 
shall  be  deemed  to  be  a  debt  due  from  such  patient  to  the  local  autho- 
rity, and  may  be  recovered  from  him  within  six  months  after  bis 
discharge  or  from  his  estate  in  the  event  of  his  dying  in  such  hospital. 
But  these  words  do  not  entitle  us  to  hold  that  "  patient "  will  include 
such  guardians  of  children — in  reality  charitable  guardians — as  the 
defendant  or  any  other  of  the  authorities  who  conduct  the  Victoria 
Hospital  for  Children,  and  who  occupy  this  convalescent  home  as  a 
branch  establishment.  I  am,  therefore,  of  opinion  that  as  the  learned 
county  court  judge  based  his  judgment  simply  upon  section  132,  and 
placed  an  entirely  wrong  construction  upon  that  section,  the  defendant 
is  entitled  to  succeed  in  his  appeal.  The  question,  however,  seems  to 
have  been  raised  in  the  court  below  as  to  whether  or  not  there  was  an 
implied  contract  on  the  part  of  the  defendant  to  pay  for  these  children ; 
but  apparently  this  was  dropped.  I  am  not  entirely  satisfied  that  no 
case  could  be  made  on  behalf  of  the  plaintiffs  on  contract ;  and  the  fact 
that  they  were  not  required  to  be  heard  upon  the  point  by  the  county 
court  judge  confirms  me  in  the  view  that  the  point  was  never  dealt  with 
at  all  below.  I  think,  therefore,  as  the  question  is  one  of  some 
importance,  the  case  oiight  to  go  back  for  a  new  trial  if  the  plaintiffs 
desire  it.  The  appeal  will,  therefore,  be  allowed  with  costs  as  to  the 
defendants'  non-liability  under  section  132  ;  but  at  the  plaintiffs'  option 
the  action  may  be  re-entered  for  trial  on  the  question  of  contract. 

Judgmait  accordingly. 
Solicitor  for  the  appellant — E.  K,  Dowse. 

Solicitors  for  the  respondents — Kingsford,  Dorman,  &  Co.,  for  A.  B. 
Burrows,  Ramsgate. 
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ALCOTT   (/.    EMDEN.  ^«r  3.  4- 

Blecstlons— *'  BUI,  plaoard,  op  poetep  **— Name  of  pplntep  and  publlBhep 
— Clpculap  pelatlns*  to  pending*  election  of  mayop  of  metpopolltan 
boFough— Municipal  ElectionB  (Coppupt  and  Illeflral  Ppactlces) 
Aet»  1884  (47  &  48  Viet.  c.  70),  a.  14. 

Circulars  despatched^  in  sealed  envelopes  marked  " private"  and 
in  some  instances  initialled  by  the  sender,  to  the  clerk  and  certain 
members  of  a  metropolitan  borough  council,  in  August,  relative  to  the 
then  generally  understood  catulidature  of  one  of  the  councillors  for 
the  office  of  mayor  in  the  following  November,  is  a  bill  having 
reference  to  a  municipal  election  within  the  weaning  of  section  i^  of 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  / 
and  if  it  fail  to  bear  upon  the  face  of  it  the  name  and  address  of  the 
printer  and  publisher,  is  in  contravention  of  the  section. 

Case  stated  by  a  metropolitan  police  magistrate,  before  whom  the 
appellant  had  been  convicted  of  an  offence  against  section  14  of  the 
Mimicipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884. 

Edward  Alcott,  the  appellant,  was  summoned  on  an  information  by 
Walter  S.  Emden,  the  respondent,  for  that  he  unlawfully  did  cause  to 
be  printed  and  did  publish  a  certain  bill  and  placard  having  reference 
to  a  municipal  election,  to  wit,  the  election  of  a  mayor  for  the  city 
of  Westminster,  which  said  bill  and  placard  failed  to  bear  upon  the 
face  thereof  the  name  and  address  of  the  printer  and  publisher,  con- 
trary to  the  statute. 

On  the  hearing  of  the  information  it  was  proved  on  the  part  of  the 
respondent,  and  the  magistrate  found  as  a  fact,  that  the  appellant  had 
caused  to  be  printed  the  circular  annexed  hereto,  and  marked  A,  B,  C 
[The  terms  of  the  circular  were  not  disclosed  at  the  hearing  of  the  case 
in  the  High  Court];  that  he,  on  August  28,  1903,  published  the  same 
by  despatching  six  copies  of  it  in  sealed  envelopes  respectively  to  the 
informant,  to  the  town  clerk  of  Westminster,  and  to  four  councillors 
of  the  city  council  of  Westminster ;  that  the  word  "  private "  was 
written  in  the  appellant's  handwriting  on  each  of  the  six  envelopes; 
that  his  initials  "  E.  A."  were  printed  on  the  back  of  three  of  the  six 
envelopes. 

The  magistrate  further  found  that  in  July,  1903,  the  name  of  the 
respondent,  who  was  then  an  alderman  on  the  city  council,  had  been 
informally  mentioned  as  a  candidate  for  the  office  of  mayor  of  West- 
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^^^^^  minster  for  the  year  1903-4,  and  that  it  was  a  matter  t^f  common  know- 
Alcottr.  Emden.  ledge  in  August,  1903,  that  he  was  going  to  stand  as  such  candidate 

Jt  was  also  proved  that  the  city  council  of  Westminster  consisted  of 
seventy  members,  including  the  mayor,  nine  aldermen,  and  sixty  coun- 
cillors; that  sixty-five  of  the  members  were  to  retire  in  November, 
1903,  but  were  eligible  for  re-election  ;  that  the  nomination  for  members 
as  councillors  took  place  in  October,  and  that  the  polling  was  10  take 
place  on  November  2.  1903  ;  that  the  election  of  a  ma\or  and  aldermen 
was  to  take  place  on  November  9  ;  and  that  no  formal  nomination  as 
mayor  would  take  place  before  November  9. 

It  was  contende<l  by  the  appellant  that  the  said  circular  annexed 
hereto,  and  marked  A,  B,  C,  was  not  a  "bill,  placard,  or  poster^ 
within  the  meaning  of  se(nion  14  of  the  Act,  and  that  on  August  :8. 
i903>  wlien  the  circular  was  published,  the  respondent  was  not  a  can- 
didate for  the  otlice  of  mayor  of  Westminster,  and  that  there  was  at  the 
time  no  municipal  election  within  the  meaning  of  the  section. 

The  magistrate  was  of  opinion  that  the  circular  was  a  "  bill,"  though 
not  a  "  placard  "  or  "  ]x>ster,*'  within  the  meaning  of  section  14  of  the 
Act,  and  that  the  resj)()ndent  was  at  the  time  of  the  printing  and  pub- 
lishing a  candidate  for  the  office  of  mayor  of  Westminster ;  and  thai 
the  circular  or  bill  had  reference  to  a  municipal  election,  to  wit.  the 
election  of  a  mayor  of  Westminster. 

The  magistrate  held  that  the  appellant  was  legally  liable  under  the 
statute,  and  gave  judgment  against  him ;  but  the  appellant  questioned 
the  proceedings  on  the  following  grounds: — (i)  That  the  said  circular 
was  not  a  "  bill,  placard,  or  ix)ster  '  within  the  meaning  of  section  14 
of  the  Act ;  (2)  that  the  respondent  was  not  at  the  time  of  the  said 
printing  and  publishing  a  candidate  for  the  office  of  mayor  of  West- 
minster, nor  was  there  at  the  time  a  "  municipal  election  *  within  the 
nr:eaning  of  section  14. 

rhe  question  for  the  Court  was  whether  the  magistrate  was  coneci 
in  point  of  law  in  his  determination. 

Section  14  of  the  iMunicipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884  (47  ^  48  Vict.  c.  70),  provides  that: — 

Every  1)111,  placard,  or  poster  having  reference  to  a  municipal  election  shall  bear 
upon  the  face  thereof  the  name  and  address  of  the  printer  and  publisher  thereof;  and 
any  person  printing,  publishing,  or  posting,  or  causing  to  l)e  printe<l,  published,  or 
posted,  any  such  bill,  placard,  or  poster  as  aforesaid,  which  fails  to  bear  upon  the  ha 
thereof  the  name  and  address  of  the  printer  and  publisher,  shall,  if  he  is  a  candidate, 
be  guilty  of  an  illegal  practice,  and  if  he  is  not  a  candidate,  shall  be  liable  on  snmmaiy 
conviction  to  a  fine  not  exceeding  one  hundred  pounds. 

The  section  applies  with  reference  to  the  election  of  the  mayor  of  a 
metroi.)olitan  borough  by  virtue  of  section  2  (4)  of  the  London  Govem- 
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ment  Act,  1899  (62  &  63  Vict.  c.  14),  and  sections  2  and  75  of  the  Local 
Gowmment  Act,  1888  (51  &  52  Vict.  c.  41):  see  ex  parte  ^«/^^r  Alcott «/.  and«n. 
(1889)  22  Q.  B.  D.  384. 

Tlu  appellant  in  person.  The  words  printed  an  the  envelopes  did 
not  convert  the  circulars  into  a  bill,  placard,  or  poster.  Documents  of 
this  description  would  be  in  large  print,  which  this  circular  was  not. 
The  object  of  section  14  was  to  stop  the  circulation  of  anonymous 
documents  at  election  time.  This  was  not  election  time,  for  the  cir- 
culars were  posted  in  August,  while  the  election  was  not  held  till 
November. 

George  Elliott  for  the  respondent.  The  magistrate  found  that  this 
document  was  a  bill,  and  it  is  clear  from  the  findings  in  the  case  that  it 
was  published,  and  that  the  respondent  had,  as  early  as  July,  1903, 
been  spoken  of  as  a  likely  candidate  for  the  office  of  mayor  of  West- 
minster. It  is  clear  that  there  was  a  municipal  election  pending  at  the 
time  the  bill  was  published  within  the  contemplation  of  the  section. 

{Bettesworth  v.  Allingham  (1885)  16  Q.  B.  D.  44,  and  In  re  Shrews- 
bury Election  (i888)  5  Times  L.  R.  160,  were  referred  to  in  the  course 
of  the  argument] 

Cur.  adv.  vult. 

May  4.  Lord  Alverstone  C.J.  I  certainly  entertain  some  doubts 
as  to  the  conclusion  we  ought  to  come  to  in  this  case,  for  it  appears  to 
be  one  of  the  class  of  cases  which  depend  to  a  large  extent  upon  their 
particular  facts.  I  do  not  think  that  section  14,  which  enacts  that  the 
name  and  address  of  the  printer  and  publisher  of  bills,  placards,  or 
posters  contemplates  that  a  municipal  election  must  already  have  com- 
menced by  nomination  or  other  formal  proceeding.  And  I  cannot 
think  that  what  the  appellant  did  here  was  outside  the  section,  because 
the  mischief  aimed  at  is  publication  without  sufficient  indication  of 
authorship.  In  the  present  case  Mr.  Emden,  the  respondent,  was  at 
the  time  of  publication  only  known  to  be  a  gentleman,  among  others, 
who  was  coming  forward  at  the  next  election.  On  the  face  of  the 
document  itself  reference  is  made  to  the  election,  for  it  is  headed, 
"Mr.  Walter  Emden — shall  he  be  our  new  mayor?"  This  sentence 
seems  to  me  to  have  been  deliberately  constructed  in  reference  to  Mr. 
Emden's  prospective  mayoralt)'.  I  quite  agree  with  the  appellant's 
contention  that  a  line  must  be  drawn  somewhere,  but  at  the  same  time 
I  cannot  say  that  I  think  we  should  be  justified  in  saying  that  the 
magistrate  was  wrong  in  holding  as  he  did  that  this  was  a  document 
having  reference  to  an  election.  As  to  its  being  a  "  bill,  poster,  or 
placard,"  which  is  the  other  point  in  the  case,  I  am  clear  that  this 
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document  was  not  a  poster.     But  the  facts  found  are  that  Mr.  Aloott, 
Aloott  V.  Emden.  the  appellant,  printed  and  caused  to  be  published  the  document  in 
question,  and,  as  the  section  deals  with  printing  and  publishing  as  well 
as  posting,  I  think  the  magistrate  was  right  in  convicting  him  of  an 
offence  within  it.     Looking  at  the  document  itself,  I  am  of  opinion  that 
it  is  a  bill :  and  it  being  a  bill  printed  with  reference  to  a  mimidpal 
election  by  the  appellant  the  conviction  must  stand. 
Wills  J.     I  am  of  the  same  opinion. 
Kennedy  J.     I  agree. 

Appeal  dismissed. 

Solicitors  for  the  respondent — Merton  and  Steele. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-law. 
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FRIEND  V.  MAPP.  ^^y  >6,  17. 

Adultepatlon  —  Bale  to  ppejudlee  of  pupohaaep  —  Preoopved  poas  — 
Sulphate  of  copper  used  as  ooloupliiflr  matter— Sale  of  Food  and 
Dpuflps  Aet.  1876  <88  &  89  Vlot.  o.  68X  s.  6. 

An  information  under  section  6  of  the  Sale  of  Food  and  Drugs  Act^ 
iSjs.for  selling  to  the  prejudice  of  the  purchaser^  as  preserved  peas^ 
an  article  not  of  the  nature^  substance^  and  quality  demanded,  was 
dismissed  by  the  justices,  on  the  ground  that  there  had  been  no  sale  to 
the  prejudice  of  the  purchaser ;  subject  to  a  case  finding  as  facts  that 
the  purchaser  asked  for  preserved  peas,  that  he  was  supplied  with 
preserved  peas  containing,  as  added  colouring  matter,  sulphate  of 
copper  in  a  quantity  insufficient  to  be  injurious  to  health,  and  that 
preserved  peas  are  habitually  sold  with  added  colouring  matter. 

Held,  that  the  justices  were  justified  in  point  of  law  in  dismissing 
th^  information. 

Case  stated  by  six  of  His  Majesty's  justices  of  the  peace  for  the 
county  of  London  acting  in  and  for  the  Kensington  Petty  Sessional 
Division  of  the  said  county : — 

1.  The  respondent  was  summoned  before  us  to  answer  a  complaint 
laid  by  the  appellant  for  that  the  respondent  on  December  3,  1903,  at 
No.  325,  Portobello  Road,  in  the  borough  of  Kensington,  in  the  county 
of  London,  did  unlawfully  sell  to  the  prejudice  of  the  purchaser  an 
article  of  food,  to  wit,  preserved  peas  (sample  No.  75)  which  was  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded  by  such 
purchaser,  for  the  reason  that  the  same  contained,  as  stated  in  the 
certificate  of  the  public  analyst  for  the  said  borough,  0.00924  per 
centum  of  copper,  equivalent  to  2*55  grains  per  pound  of  crystallised 
sulphate  of  copper,  contrary  to  the  provisions  of  section  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

2.  On  February  2,  1904,  after  hearing  the  case,  we  dismissed  the 
summons  on  the  grounds  hereinafter  mentioned.  The  appellant,  being 
dissatisfied  with  our  determination  as  being  erroneous  in  point  of  law, 
has  applied  to  us  in  writing  to  state  a  special  case,  and  duly  entered 
into  a  recognisance  to  prosecute  this  appeal.  We  accordingly  state  this 
case  for  the  opinion  of  the  King's  Bench  Division  of  the  High  Court  of 
Justice. 

3.  At  the  hearing  of  the  summons  the  following  facts  and  documents 
were  admitted  or  proved  in  evidence  before  us  : — 

(a)  That  on  December  3,  1903,  the  appellant,  an  inspector  appointed 
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1904.        to  act  under  the  provisions  of  the  Sale  of  Food  and  Drugs  Acts,  1875 

Friend  v.  Happ.  ^o  i899»  by  the  council  of  the  Royal  Borough  of  Kensington,  in  the 

county  of  London,  caused  to  be  purchased  a  bottle  of  preserved  peas  at 

the  respondent's  place  of  business,  No.  325,  Portobello  Road.    The 

purchaser  asked  for  and  was  served  with  a  bottle  of  perserved  peas. 

{b)  The  said  bottle  was  purchased  witli  the  intention  of  submitting 
the  same  to  analysis,  and  the  provisions  of  the  Sale  of  Food  and  Drugs 
Acts,  1875  ^o  iS99»  were  duly  complied  with. 

{c)  That  a  third  i)ortion  of  the  contents  of  the  bottle  retained  by 
the  appellant  was  submitted  to  be  and  was  analysed  by  Mr.  Charles  E. 
Cassal,  the  public  analyst  for  the  Royal  Borough  of  Kensington,  who 
certified  that  the  sample  (which  w^as  numbered  75)  contained  0*00924 
per  centum  of  copper  in  the  peas,  equivalent  to  2*55  grains  per  pound 
of  crystallised  sulphate  of  copper.  The  said  certificate,  dated  Decem- 
ber 21,  1903,  is  attached  hereto  and  marked  a,  and  forms  part  of  this 
case. 

4.  The  appellant  also  called  evidence  to  prove  that  copper  is  not  a 
normal  constituent  of  peas  or  of  the  human  body.  That  a  medicinal 
dose  of  sulphate  of  copper  is  from  ^  to  2  grains,  and  acts  as  an 
astringent.  That  in  large  doses  sulphate  of  copper  acts  as  an  irritant, 
and  is  apt  to  produce  vomiting,  and  is  a  cumulative  poison.  That  its 
occasional  consumption  in  such  a  quantity  as  had  been  found  in  the 
said  peas  would  not  harm  a  healthy  individual,  but  that  habitual  con- 
sumption thereof  might  injuriously  affect  the  health  and  produce  chronic 
ill  health,  and  that  copper  is  added  to  preserved  peas  to  give  them  afresh 
bright  green  colour;  but  the  appellant's  witness  admitted  that  such 
peas  have  been  generally  used  for  some  years,  and  that  he  knew  of  no 
recorded  case  of  injury  arising  from  their  use. 

5.  No  evidence  was  called  by  the  respondent,  and  the  correctness  of 
the  analyst's  certificate  was  not  disputed. 

6.  The  appellant  contended  (i)  that  inasmuch  as  copper  or  crystal- 
lised sulphate  of  copper  was  foreign  to  the  said  preserved  peas,  the 
same  were  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded ;  and  (2)  that  by  reason  thereof  there  had  been  a  sale  by  the 
respondent  to  the  prejudice  of  the  purchaser;  and  (3)  that  the 
addition  of  copper  or  crystallised  sulphate  of  copper  in  the  proportion 
aforesaid  was  injurious  to  health  ;  and  (4)  that  in  the  absence  of 
evidence  by  the  respondent  that  the  matter  or  ingredient  was  required 
for  the  production  or  preparation  of  the  peas  as  an  article  of  commerce 
in  a  state  fit  for  consumption,  even  if  the  said  copper  or  crystallised 
sulphate  of  copper  was  not  injurious  to  health,  an  offence  had  been 
committed  under  section  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

7.  It  was  contended  on  behalf  of  the  respondent  that  as  the  purchaser 
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asked  for  preserved  peas,  and  was  supplied  with  peas  usually  known  and        ^^O^ 
sold  as  preserved  peas,  there  was  no  sale    to  the   prejudice   of  the  Friend  v.  Mapp. 
purchaser  within  the  meaning  of  the  Sale  of  Food  and  Drugs  Act, 
1875. 

8.  It  was  within  our  own  knowledge  that  preserved  peas  usually 
contain  a  small  quantity  of  added  colouring  matter  which  is  used  for 
the  purpose  of  preserving  the  natural  green  colour  of  the  peas,  and  we 
found  as  a  fact  that  the  quantity  of  copper  present  in  this  instance,  being 
only  one  grain  of  metallic  copper  to  about  10,800  grains  of  peas,  was 
not  sufficient  to  render  the  peas  injurious  to  health.  We  were  further  of 
opinion  that  as  the  appellant  asked  for  preserved  peas,  and  was  supplied 
with  peas  usually  known  and  sold  as  preserved  peas,  and  containing  no 
foreign  ingredient  other  than  that  which  is  usually  found  in  preserved 
p>eas,  and  in  no  greater  quantity  than  as  aforesaid,  there  was  no  sale  to 
the  prejudice  of  the  purchaser  within  the  meaning  of  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 

We,  therefore,  dismissed  the  summons  by  a  majority  of  the  justices 
present. 

9.  The  question  for  the  opinion  of  the  Court  is  whether  upon  the 
facts  stated  we  were  right  in  point  of  law  in  dismissing  the  summons. 

If  the  Court  should  answer  the  above  question  in  the  affirmative,  the 
order  dismissing  the  summons  is  to  stand.  If  the  Court  should  answer 
in  the  negative,  the  order  dismissing  the  summons  is  to  be  rescinded, 
and  the  case  remitted  to  us  with  such  direction  as  the  Court  may  think 
fit  to  give. 

The  Sale  of  Food  and  Drugs  Act,  1875  (3^  &  39  ^'^i^t.  c.  63), 
contains  the  following  provisions  : — 

Section  3.  No  person  shall  mix,  colour,  stain,  or  powder,  or  order  or  permit  any 
other  person  to  mix,  colour,  stain,  or  powder,  any  article  of  food  with  any  ingredient 
or  material  so  as  to  render  the  article  injurious  to  health,  with  intent  that  the  same 
may  be  sold  in  that  state,  and  no  person  shall  sell  any  such  article  so  mixed,  coloured, 
stained,  or  powdered,  under  a  penalty  in  each  case  not  exceeding  fifty  pounds  for  the 
first  offence  .  .  . 

Section  6.  No  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food 
or  any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding  twenty  pounds  ;  provided  that  an 
oflfence  shall  not  be  deemed  to  be  committed  under  this  section  in  the  following  cases  ; 
that  is  to  say, 

(i)  Where  any  matter  or  ingredient  not  injurious  to  health  has  been  added  to  the 
food  or  drug  because  the  same  is  required  for  the  production  or  preparation  thereof  as 
an  article  of  commerce,  in  a  slate  fit  for  carriage  or  consumption,  and  not  fraudulently 
to  increase  the  bulk,  weight,  or  measure  of  the  food  or  drug,  or  conceal  the  inferior 
quaky  thereof;* 

(4)  Where  the  food  or  drug  is  unavoidably  mixed  with  some  extraneous  matter  in 
the  process  of  collection  or  preparation. 
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lQ04b  Manisty,   K.C.,   and    Courthope  Munroe  for    the  appellant.      The 

Friend  t/.  Mapp.  respondent  should  have  been  convicted.  The  addition  of  sulphate  of 
copper,  which  is  a  poison,  is  a  very  different  thing  from  adding  matter 
simply  for  preserving  an  article  of  food.  The  finding,  that  in  this 
instance  the  quantity  of  copper  was  not  enough  to  render  ttie  peas 
injurious  to  health,  does  not  per  se  take  the  case  out  of  the  statute. 
There  was  no  evidence  that  the  copper  was  required  at  alL  The 
appellant  only  wanted  preserved  peas,  and  not  coloured  peas.  There 
is  no  finding  of  fact  that  an  ordinary  purchaser  asking  for  preserved  peas 
would  know  that  they  would  have  sulphate  of  copper  in  them.  There- 
fore the  case  falls  within  section  6,  and  the  respondent  ought  to  have 
been  convicted.  The  section  aims  at  the  absolute  purity  of  the  article 
demanded  unless  the  purchaser  demands  an  article  for  the  prepiaration 
of  which  some  addition  is  necessary  within  the  contemplation  of  the 
provisoes  (i)  and  (4).  Accepting  the  finding  that  sulphate  of  copper 
was  not  in  this  particular  instance  present  in  sufl^icient  quantity  to  be 
injurious  to  health,  yet  it  is  a  cumulative  poison,  and  the  section  do^ 
not  speak  of  quantity.  Being  a  poison  it  is  potentially  injurious  to 
health,  and  moreover  its  introduction  might  make  a  bottle  of  very 
inferior  peas  look  like  very  superior  ones.  The  finding  by  the  justices 
that  in  their  knowledge  preserved  peas  usually  contain  a  small  quantity 
of  added  colouring  matter,  is  not  to  be  taken  as  a  finding  of  their  know- 
ledge that  the  added  colouring  matter  is  sulphate  of  copper. 

Bonsey  for  the  respondent     This  was  entirely  a  question  of  fact  for 
the  justices,  who  have  found,  as  they  were  entitled  to  do,  that   there 
had  been  no  sale  to  the  prejudice  of  the  purchaser.     A  seller  does  not 
offend  against  section  6  because  the  preserved  peas  he  sells  happen  to 
•be   preserved   with   a   small    quantity    of    copper.     The    practice    of 
preserving  peas  with  copper  has  gone  on  for  years,  and  it  is  admitted  in 
the  case  that  no  case  of  injury  to  the  purchaser  has  yet  arisen.     A 
purchaser  who  asks  for  and  obtains  an  ordinary  article  of  commerce 
under  its  ordinary  name  is  in  no  way  prejudiced.     Asking  for  preserved 
peas  in  a  grocer's  shop  is  a  totally  different  thing  from  asking  for  fresh 
peas  at  a  greengrocer's,  where  a  purchaser  would  naturally  e.xpect  to 
get  fresh  peas.      Here  the  appellant  asked,  not  for  an  article  in  its 
natural  state,  but  for  a  manufactured  article.     All  he  was  entitled  to 
receive  was  the  article  usually  known  and  sold  as  the  article  he  asked 
for.     That  it  happened  to  contain  an  infinitesimal  quantity  of  poison 
does  not  affect  the  question,  for  the  purchaser  is  entitled  to  have  an 
article  containing  poison  if  he  ask  for  it.     The  Act  was  not  passed  to 
fetter  ordinary  and  honest  usages  of  trade.      Had  these  peas  really 
contained   anything   injurious    to    health   the    appellant    could    have 
[proceeded  under   section  3,  which  prohibits  the  mixing  of  injurioas 
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ingredients  with  articles  of  food  and  the  sale  of  articles  of  food  with 
which  such  ingredients  are  mixed.     That  section  is  a  perfect  protection  Friend  v,  Mapp. 
to   the  public,   if  the    ingredient   mixed   with   article  sold   be   really 
injurious.     [At  this  point  he  was  stopped.] 

Manisty^  K,C.,  in  reply.  Paragraph  4  of  the  case  is  important. 
The  fact  that  bottled  peas  usually  do  contain  added  copper  does  not 
carry  the  matter  far  enough ;  it  must  be  shown  that  the  public  know  it. 
A  sale  may  be  to  the  prejudice  of  the  purchaser  within  section  6 
although  the  actual  purchaser  had  special  knowledge,  not  derived  from 
information  given  by  the  seller,  that  the  article  sold  is  not  of  the  nature, 
substance,  and  quality  demanded  by  him.  The  test  is  whether  the  sale 
would  have  been  to  the  prejudice  of  an  ordinary  purchaser  who  had  not 
that  special  knowledge :  Ptarks  v.  Ward^  1902,  2  K.  B.  i ;  71  L.  J.  K.  B. 
656.  The  justices  say  that  they  are  of  opinion  that  preserved  peas 
usually  have  some  colouring  matter  in  them,  but  that  is  not  a  finding  of 
fact  that  the  sale  was  not  to  the  prejudice  of  the  purchaser.  In 
Roberts  v.  Egerton  (1874)  L.  R.  9  Q.  B.  494  ;  43  L.  J.  M.  C.  135,  it 
was  held  that  the  mode  by  which  green  tea  was  coloured,  which  was 
known  to  the  trade  but  unknown  to  the  public,  was  an  adulteration. 
No  member  of  the  public  would  knowingly  buy  peas  poisoned  by  being 
artificially  coloured ;  he  may  expect  some  colouring  matter,  but  he  is 
not  called  upon  to  expect  the  existence  of  a  poison. 

Lord  Alverstone  C.J.  I  am  of  opinion  that  in  this  case  we 
cannot  interfere  with  the  decision  of  the  justices  ;  but  it  must  be  quite 
understood  that  we  are  only  dealing  with  the  facts  stated  in  this 
particular  case,  and  that  we  express  no  opinion  as  to  the  views  which 
ought  to  be  taken  by  justices  in  cases  where  the  evidence  is  different ; 
nor  must  it  be  considered  that  we  express  any  opinion  as  to  what 
conclusion  should  have  been  drawn  from  the  facts  even  as  stated  here. 
We  must  be  satisfied,  before  we  can  interfere,  that  there  has  been  some 
mistake  in  law,  and  it  appears  to  me  impossible  to  say  that  in  the  case 
before  us  the  justices  have  gone  wrong  in  law.  The  case  contains  no 
statement  which  can  admit  of  the  point  counsel  for  the  appellant  has 
endeavoured  to  raise,  which  in  itself  would  be  a  point  of  substance,  that 
when  a  person  asks  for  a  bottle  of  preserved  peas  he  means  to  get  a 
bottle  of  peas  which  have  not  been  treated  in  any  manner  for  the  ' 
purpose  of  preserving  them.  If  it  can  be  said  that  preserved  peas  mean 
nothing  more  than  mere  peas  in  a  bottle  with  water  perhaps,  and 
nothing  else,  there  might  indeed  be  some  ground  for  such  a  contention, 
but  the  finding  of  fact  in  the  case  does  not  allow  of  such  a  point  being 
raised.  The  finding  in  paragraph  3  {a)  of  the  case  is  that  "the 
purchaser  asked  for  and  was  served  with  a  bottle  of  preserved  peas;" 
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^^0**  and  in  paragraph  4  that  "  the  appellant's  witness  admitted  that  such 

Friend  v.  Mapp.  peas  have  been  generally  used  for  some  years,  and  that  he  knew  of  no 
recorded  case  of  injury  arising  from  their  use."  Furthermore  the  justices 
in  paragraph  8  make  the  following  statement :  "  It  was  within  our  own 
knowledge  that  preserved  peas  usually  contain  a  small  quantity  of  added 
colouring  matter  which  is  used  for  the  purpose  of  preserving  the  natural 
green  colour  of  the  peas  ; "  and  "  the  appellant  .  .  .  was  supplied  with 
peas  usually  known  and  sold  as  preserved  peas,  and  containing  no 
foreign  ingredient  other  than  that  which  is  usually  found  in  preserved 
peas  and  in  no  greater  quantity  than  as  aforesaid,"  namely,  "  one  grain  of 
metallic  copper  to  about  10,800  grains  of  peas."  Under  these  circum- 
stances it  seems  to  me  that  a  great  many  of  the  arguments  jiut  forward 
by  counsel  for  the  appellant  would  be  very  properly  used  in  some  other 
case  to  induce  justices  to  come  to  a  different  conclusion  of  fact,  or,  on 
a  case  stated  differently  from  the  present  case,  to  show  that  an  offence 
had  been  committed,  but  in  our  opinion  we  cannot  send  this  case  back 
to  them.  Here  the  very  finding  of  the  justices  prevents  the  case  coming 
within  the  initial  words  of  section  6  of  the  Sale  of  Food  and  Drugs 
Act,  T875,  which  are,  "  No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by  such  purchaser." 
Had  the  appellant,  the  purchaser  in  the  present  case,  not  got  what  be 
asked  for,  I  should  have  been  of  opinion  that  neither  proviso  ( i )  nor 
proviso  (4)  of  section  6  would  have  afforded  any  protection  to  the 
seller;  since  to  justify  the  supply  of  an  article  different  from  that 
demanded  under  any  of  the  provisos  to  section  6,  evidence  of  a 
character  entirely  different  from  the  evidence  suggested  in  this  case 
must  be  given.  I  should  like  to  point  out  that,  so  far  as  we  are  in  a 
position  to  judge,  the  appellant's  real  remedy  in  this  particular  case 
would  have  been  under  section  3  of  the  Act,  which  prohibits  the 
colouring  of  articles  of  food  so  as  to  render  them  injurious  to  health. 
But,  as  I  have  said  before,  to  satisfy  section  6  evidence  very  different 
from  that  given  in  the  present  case  must  be  given ;  and  the  only  possible 
thing  we  could  do  would  be  to  send  it  back  to  the  justices  for  further 
enquiry ;  but  as  we  certainly  cannot  send  it  back  to  them  with  a 
direction  to  convict,  and  since  we  cannot  say  that  the  justices  were 
wrong  in  law,  I  am  of  opinion  that  the  appeal  must  be  dismissed. 

Wills  J.  I  am  of  the  same  opinion.  It  is  clear  that  the  protection 
afforded  by  provisos  (i)  and  (4)  of  section  6  cannot  be  claimed,  for  the 
substantive  part  of  section  6  goes  far  beyond  the  provisos.  1  should 
certainly  be  sorry  to  say  anything  which  would  sanction  the  notion  that 
people  can  sell  unwholesome  mixtures  simply  because  they  happen  to 
be  known  in  the  trade  by  a  particular  name  ;  but  when  anyone  asks  for 
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preserved  peas  he  must  be  taken  to  know  that  he  is  going  to  get  peas        t^o^ 
that  have  a  colouring  tincture  of  some  sort.     I  am  not  prepared  to  say  Friend  v.  Mapp. 
that  in  the  present  case  I  should,  upon  the  evidence,  have  come  to  the 
conclusion  the  justices  did,  but  that  is  beside  the  question,  for  it  was 
well  within  their  powers  to  decide  as  they  did,  and,  to  put  the  matter 
shortly,  they  have  stated  the  appellant  out  of  Court 

Kennedy  J.     I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant — Pontifex,  Hewitt,  and  Pitt. 

Solicitors  for  the  respondent — Neve,  Beck,  and  Kirby. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Supreme  Court  of  3uMcature* 


^«04.  COURT   OP  APPEAL. 


-^«^-  'o-  OLDHAM  CORPORATION  v.  BANK  OF  ENGLAND. 

Bkluoatton  — Lioeal  education  authority  ~  School  boapd— Appointed 
day— Tpanafcp  of  ppopepty— Stock  standing  In  bank  books  In 
name  of  school  board  —  National  Debt  Act^  1870  188  it  84  Viek 
c.  71),  ss.  18,  22— Elementapy  Education  A<st,  1870  (88  6t  84  Viek 
c  76),  s.  80-Natlonal  Debt  (Stockholders*  Relief)  Aet^  1892  (56  dl  66 
Vlot.  c  88X  s.  4-BducaUon  Act»  1902  (2  Ekiw.  7.  c  42X  ss.  t  6»  2S. 
Sched.  II.  clause  L 

The  effect  of  the  provision  in  section  5  of  the  Education  Act^  1902, 
that  school  boards  "  shall  be  abolished  "  is  that,  upon  the  day  fixed 
as  the  "  appointed  day  ^  for  the  purposes  of  the  section  in  relation  to 
any  school  board,  that  school  board  is  dissolved,  and  ceases  to  exist 
for  all  purposes. 

The  effect  of  the  provision  in  Sched,  IT.  (i)  to  the  Act  that  tie 
property,  powers,  rights,  and  liabilities  of  any  school  board  existing 
at  the  appointed  day  "  shall  be  transferred^^  to  the  council  exercising 
the  powers  of  the  school  board,  is,  that  on  the  appointed  day  ail  the 
property,  pouters,  rights,  and  liabilities  of  the  school  board  ipso  facto, 
by  operation  of  the  Act,  vest  in  the  council  in  question  without  the 
aid  of  any  additional  instrument  of  any  sort  or  kind.  Consequently 
Consols  standing  in  the  name  of  a  school  board  in  the  books  of  the 
Bank  of  England  on  the  appointed  day,  immediately  vest,  by  virtue 
of  the  provision  in  question,  in  the  council  exercising  the  powers  of 
the  school  board,  and  that  council  are  entitled  to  be  entered  in  the 
bank  books  as  owners  thereof 

Appeal  from  a  decision  of  Farwell  J. 

The  plaintiffs  were  under  the  Education  Act,  1902,  the  local  educa- 
tion authority  for  the  county  borough  of  Oldham.  The  Act  came  into 
operation,  so  far  as  related  to  that  borough,  on  January  i,  1904,  the  day 
appointed  in  that  behalf  by  the  Board  of  Education.  On  the  appointed 
day  there  stood  in  the  books  of  the  Bank  of  England,  in  the  name  of 
the  Oldham  School  Board,  a  sum  of  ^780,  os.  2d.,  2J  per  cent  Consols, 
representing  moneys  set  aside  by  that  board  to  meet  liabilities  in 
respect  of  loans  raised  for  the  erection  of  elemental}-  schools  within  the 
borough. 

The  plaintiffs'  allegation  was  that  on  the  appointed  day  the  school 
board  was  dissolved  by  virtue  of  the  provisions  of  the  Act  erf  1902,  and 
by  virtue  of  the  same  provisions  the  plaintiffs,  acting  as  the  local  edu- 
cation authority,  succeeded  to,  and  had  sinoe  exercised,  the  powers 
formerly  vested  in  the  school  board.  The  plaintifiPs  claimed  to  be 
entitled,  under  the  Act,  to  the  ;£78o,  os.  2d.  Consols,  and  the  dividends 
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due  or  to  become  due  in  respect  thereof,  and  to  all  the  rights  of  regis- 
tered stockholders  in  respect  thereof ;  and  they  claimed  a  declaration  Oldham 
to  that  efifect,  and  an  order  on  the  defendant  bank  to  pay  to  the  plain-  S^T'^^i?^!^.! 
tiflfs  the  dividends  due  or  to  accrue  due  in  respect  of  the  said  sum  of 
Consols,  and  to  register  the  plaintiffs  in  the  books  of  the  defendants  as 
entitled  thereto. 

The  defendants  alleged  that  the  stock  in  question  formed  part  of  the 
National  Debt,  of  which  the  Bank  had  the  management  and  kept  the 
books  under  the  provisions  of  the  National  Debt  Act,  1870,  and  that 
imder  the  provisions  of  that  Act  (section  22)  the  person  or  corporation 
in  whose  name  stock  was  standing  in  the  books,  or  the  attorney  there- 
unto lawfully  authorised  by  writing  under  the  hand  or  seal  of  such 
person  or  corporation,  was  alone  entitled  to  transfer  such  stock,  and 
any  such  transfer  must  be  signed  by  the  stockholder  or  his  attorney  in 
the  books  kept  by  the  Bank;  and  (section  18)  the  Bank,  before  allowin 
the  receipt  of  any  dividend  on  any  stock  might,  if  the  circumstances  ol 
the  case  appeared  to  them  to  make  it  expedient,  require  evidence  of 
such  nature  as  the  Bank  required  of  the  title  of  any  person  claiming  a 
right  to  receive  the  dividend ;  and  they  alleged  that  the  circumstances 
of  the  present  case  appeared  to  the  Bank  to  make  it  expedient  to  require 
evidence  of  the  title  of  the  plaintiffs  to  receive  the  dividends  on  the 
Consols  in  question,  and  they  did  so  require  it;  but  none  had  been 
tendered  sufficient  in  the  judgment  of  the  Bank,  or  in  fact,  to  establish 
the  right  of  the  plaintiffs  to  receive  the  dividends  on  the  stock. 

The  defendants  did  not  admit  that  the  Oldham  School  Board  had 
been  dissolved,  and  alleged  that  if  they  had  not  beep  d*-5Solved  they 
were,  under  section  30  of  the  Elementary  Education  Ac.  1870,  a  cor- 
poration having  a  common  seal,  and  they  only  could  transfer  the 
Consols,  and  were  entitled  to  receive  the  dividends  thereon ;  but  if  the 
corporation  had  in  fact  been  dissolved,  the  Consols  could  only  be  trans- 
ferred and  the  dividends  received  by  an  appointment  of  new  trustees 
and  a  vesting  order  under  the  Trustee  Act,  1 893. 

At  the  hearing  it  was  suggested  on  their  behalf  that  if  the  Court 
should  decide  that  the  right  to  the  stock  was  under  the  Act  of  1902 
vested  in  the  plaintiffs  they  could  transfer  it  into  their  own  names  in 
the  Bank  books  under  section  4  of  the  National  Debt  (Stockholders' 
Relief)  Act,  1892. 

The  Education  Act,  1902  (2  Edw.  VII.  c.  42)  contains  the  following 
provisions : — 

Section  $•  The  local  education  authority  shall  throughout  their  area  have  the 
powers  and  duties  of  a  school  board  and  school  attendance  committee  under  the 
Elementary  Education  Acts,  1870  to  1900,  and  any  other  Acts,  including  local  Acts, 
and  shall  also  be  responsible  for  and  have  the  control  of  all  secular  instruction  in 
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180*.         public  elementary  schools  not  provided   by  them,  and  school   boards  and  school 
oTdhMn  attendance  committees  shall  be  abolished. 

Corporation  v.         Section  25  (l).  The  provisions  set  out  in  the  First  and  Second  Schedules  to  this 
BaiofBagland.  Act  relating  to  education  committees  and  managers,  and  to  the  transfer  of  property 
and   officers,  and  adjustment,    shall   have   effect   for  the   purpose  of  carrying  the 
provisions  of  this  Act  into  effect. 

Section  27  (2).  This  Act  shall,  except  as  expressly  provided,  come  into  operation 
on  the  appointed  day,  and  the  appointed  day  shall  be  the  twenty-sixth  day  of  Maidi 
nineteen  hundred  and  three,  or  such  other  day,  not  being  more  than  eighteen  months 
later,  as  the  Board  of  Education  may  appoint,  and  different  days  may  be  appointed 
for  different  purposes  and  for  different  provisions  of  this  Act,  and  for  difierent 
councils. 

Schedule  IL 
(i)  The  property,  powers,  rights,  and  liabilities  (including  any  property,  power?, 
rights,  and  liabilities  vested,  conferred,  or  arising  under  any  local  Act  or  any  irosi 
deed)  of  any  school  board  or  school  attendance  committee  exbting  at  the  appointed 
day  shall  be  transferred  to  the  council  exercising  the  powers  of  the  school  board. 

.  Section  4  (i)  of  the  National  Debt  (Stockholders'  RelieQ  Act,  1892 
(55  &  56  Vict.  c.  39),  is  as  follows  : — 

Where,  by  virtue  of  any  provision  in  an  Act  of  Parliament,  the  right  to  stock  is 
vested  in  any  person,  he  shall  by  virtue  of  the  same  provision  be  deemed  to  be 
entitled  to  make  a  valid  transfer  of  the  stock  and  to  receive  and  give  a  ^'alid  receipt 
for  any  accrued  or  accruing  dividends  on  the  stock. 

P'arweU  J.  was  of  opinion  that  "  shall  be  transferred  "  in  clause  i  of 
Schedule  II.  to  the  Education  Act,  1902,  referred  to  a  future  transfer 
by  some  appropriate  deed  or  instrument,  and  that  school  boards  were 
not  under  section  5  of  the  Act  dissolved  so  far  as  regards  the  trans- 
ferring of  property  which  remained  vested  in  them,  and  had  not  been 
divested  by  the  Act.  He  declared  that  under  and  by  virtue  of  clause  i 
of  Schedule  II.  of  the  Education  Act,  1902.  the  right  to  the 
jCySo  OS.  2d.  2h  per  cent.  Consols,  and  to  any  accrued  and  accruing 
dividends  on  such  Consols,  was  on  Januar}-  i,  1904,  being  the  "ap- 
pointed day,"  within  the  meaning  of  the  said  Act,  vested  in  the  plain- 
tiffs acting  by  their  council  as  local  education  authority  under  the  said 
Act  for  the  district  of  the  borough  of  Oldham  within  the  meaning  of 
the  National  Debt  (Stockholders'  Relief)  Act,  1892,  s.  4,  and  that  the 
plaintiffs  acting  as  aforesaid  were  entitled  to  transfer  such  Consols  into 
their  own  names,  and  thereafter  to  give  a  valid  receipt  for  such  divi- 
dends under  that  section. 

The  pLiintiffs  appealed. 

2' he  Attorney-General  {Sir  R,  B.  Finlay,  K.C)  and  R,  /.  Parker,  for 
the  appellants.  "  Shall  be  abolished  "  in  section  5  of  the  Education 
Act,  1902,  means  that  on  the  appointed  day  the  school  board  shall 
cease  to  exist     That  is  borne  out  bv  clause  10  of  Schedule  II.  to  the 
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Act,  which  provides  that  the  term  of  office  of  members  of  a  school        ^^^^ 
board  holding  office  at  the  passing  of  the  Act  shall  continue  to  the  Oldham 
appointed  day.     The  words   "shall  be  transferred"   in   clause   i   of  g^'*^*'*. 
Schedule  II.  must  mean  "  are  transferred  "  without  any  further  process  ^ 

on  the  appointed  day.  They  cannot  point  to  any  future  act  of  transfer, 
as  the  members  of  the  board  could  not  make  any  transfer  after  the 
ai)pointed  day,  their  term  of  office  then  coming  to  an  end.  Further, 
the  words  are  applied  to  powers,  rights,  and  liabilities  as  well  as  to 
property,  and  no  act  of  transfer  is  required  for  powers,  rights,  or  lia- 
bilities. The  expression  must  mean  that  on  the  appointed  day  they 
all  shall  vest,  that  is,  pass  ipso  facto  by  the  operation  of  the  Act.  If 
it  is  so  read  the  whole  Act  becomes  simple ;  otherwise  it  is  full  of 
difficulties. 

Under  section  27  the  Act,  except  as  expressly  provided,  is  to  come 
into  operation  on  the  appointed  day ;  and  sections  6  and  7  provide  for 
the  management  and  maintenance  of  schools  by  the  local  education 
authority.  Section  t8  provides  for  the  expenses  of  a  council  of  a 
county  or  borough  under  the  Act,  and  section  20  provides  for  arrange- 
ments between  councils.  Under  section  24  (3)  the  expressions 
"  powers,"  "  duties,"  "  property,"  and  "  liabilities  "  are,  unless  the  con- 
text otherwise  requires,  to  have  the  same  meaning  as  in  the  Local 
Government  Act,  1888  (s.  100),  and  under  section  25  the  provisions  set 
out  in  Schedules  I.  and  II.  to  the  Act,  relating  to  education  committees 
and  managers  and  to  the  transfer  of  property  and  officers  and  adjust- 
ment, are  to  have  effect  for  the  purpose  of  carrying  the  provisions  o{ 
the  Act  into  effect. 

Clauses  i,  2,3,  4,  and  6  of  Schedule  II.  show  that  the  powers,  duties, 
and  liabilities  of  a  school  board  are  ipso  facto  transferred  to  the  new 
authority  under  the  Act,  and  clause  7  bears  that  out.  Under  claus^e  8, 
sections  85  to  88  of  the  Local  Government  Act,  1894  (56  &  57  Vict. 
c  73),  are  to  apply  with  respect  to  any  transfer  mentioned  in  the 
schedule,  subject  as  therein  stated.  Those  sections  deal  with  rates 
current  at  the  "  appointed  day  "  under  that  Act,  and  contain  savings 
for  existing  securities  and  debts,  and  for  existing  bye-laws  and  pending 
contracts  ;  and  they  are  important  in  this  way.  that  they  use  the  expres- 
sion "  are  by  this  Act  transferred  "  when  speaking  of  the  property, 
powers,  duties,  and  liabilities  which  are  transferred  to  the  authorities 
constituted  under  the  Act.  They  show  that  a  continuit}'  from  one 
body  to  the  other  was  intended.  Clause  r6  of  Schedule  II.  provides 
that  the  officers  of  any  authority  whose  property,  rights,  and  liabilities 
"  are  transferred  "  under  the  Act  to  any  council  shall  be  transferred 
to  and  become  the  officers  of  that  council;  and  under  clause  17  an 
officer  so  transferred  is  to  hold  his  office  bv  the  same  tenure  and  on 
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^^^^'        the  same  conditions  as  before  the  transfer ;  and  under  clause  2 1  certain 

Oldham  provisions  relating  to  the  compensation  of  existing  officers  are  to  apply 

SSf^T'^"/'^  ^  respects  officers  transferred  under  the  Act.    The  circular  No.  475  of 

^^^"^  the  Board  of  Education  of  March  23,  1903,  i  L.  G.  R.  (Orders)  83,  as 

to  the  transfer  of  cash  balances  to  local  education  authorities,  speaks 

of  balances  which  pass  on  the  transfer  of  powers  under  the  Act  of  1902, 

thus  showing  the  view  the  Board  take  of  the  matter. 

The  provisions  as  to  the  transfer  of  stocks  in  the  books  of  the  Bank 
of  England  are  contained  in  sections  22  to  24  of  the  National  Debt  Act, 
1870.  Under  section  50  (3)  of  the  Bankruptcy  Act,  1883,  the  trustee 
of  a  bankrupt  may  exercise  the  right  to  transfer  the  stocks  which  the 
bankrupt  had  before  his  bankruptcy. 

There  have  been  two  decisions  as  to  transfers  of  stock  standing  in 
the  names  of  a  body  which  had  come  to  an  end — Hyde  Corporation  v. 
Bank  of  England  (1882)'  21  Ch.  D.  176  ;  51  L.  J.  Ch.  747,  and  Morton 
V.  Bank  of  England,  1904,  i  Ch.  664;  2  L.  G.  R.  734;  73  L.  J.  Ch. 
503  ;  but  they  were  cases  under  different  Acts. 

If  Farwell  J.  is  right  in  holding  that  the  right  to  the  Consols  and  the 
accruing  dividends  was  vested  in  the  plaintiffs  on  the  appointed  day 
within  section  4  of  the  National  Debt  Act,  1892,  they  have  a  statutory 
right  to  transfer  the  stock  to  anyone  and  to  receive  the  dividends  gener- 
ally ;  the  right  ought  not  to  be  restricted,  as  in  his  order,  to  a  transfer 
to  themselves,  and  thereafter  to  receive  the  dividends.  There  is  no 
reason  for  so  limiting  their  right. 

Latham,  K.C,  Upjohn,  K,C,,  and  Howard  Wright,  for  the  respon- 
dents. The  order  of  Farwell  J.  is  right.  The  dividends  are  payable 
to  the  stockholder. 

[Vaugran  Williams  I.. J.  That  makes  section  4  of  the  National 
Debt  Act,  1892,  read  as  if  the  word  "  thereafter  "  were  in  it.] 

It  means  that.     The  word  is  "  and  "  receive  the  dividends,  not  "  or." 

[Cozens-Hardy  L.J.  Has  the  section  any  application  to  the  case 
of  an  equitable  title  to  stock  ?] 

Yes ;  it  applies  to  that. 

The  words  in  clause  i  of  Schedule  II.  are  "  shall  be  transferred." 
During  the  whole  200  years  that  the  books  of  the  Bank  have  been  kept, 
there  is  only  one  instance  of  stock  being  passed  without  a  transfer  in 
the  books. 

[Vaughan  Williams  L.J.  Do  you  say  that  if  the  word  were  "  vest " 
a  transfer  would  be  required  ?] 

No.  In  that  case  we  should  have  to  accept  the  decision  in  Hydi 
Corporation  v.  Bank  of  England  (1882)  21  Ch.  D.  176;  51  L.  J.  Ch. 
747 ;  but  the  words  "  shall  be  transferred "  do  not  mean  "  vest" 
"  Transfer  "  is  not  equivalent  to  "  vest"  In  the  case  of  school  appli- 
ances, thev  would  have  to  be  delivered  like  other  chattels.     Something 
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would  have  to  be  done  to  complete  the  transaction.     The  Bank  do 
not  dispute  the  plaintiffs'  right  to  the  stock.     All  that  they  ask  is  that  Oldham 
they  should  execute  a  transfer  under  the  Act  of  1892.     In  the  case  of  J*?"*^.^'*  ^ 
a  bank  balajice  something  would  have  to  be  done  in  the  books  of  the  ' 

bank  before  it  could  pass. 

[Cozens-Hardy  L.J.  How  is  a  school-house,  the  freehold  of  which 
is  in  the  school  board,  to  be  transferred  if  the  school  board  is 
abolished  ?] 

By  a  vesting  order  under  the  Trustee  Act.  It  comes  to  this — that 
any  property  which  requires  some  instrument  to  transfer  it  in  the 
ordinary  way  requires  an  instrument  under  the  Act.  Section  5  of  the 
Education  Act,  1902,  means  that  school  boards  are  abolished  as  edu- 
cational authorities.  It  does  not  mean  that  they  are  altogether  dis- 
solved. The  apt  word  for  that  would  be  "  dissolve,"  and  that  is  not 
used.  Clause  10  of  Schedule  II.  only  means  that  members  of  the 
school  board  shall  not  give  up  performing  their  duties  before  the 
appointed  day.  It  does  not  say  that  the  board  are  to  be  dissolved  on 
that  day. 

[Vaughan  Williams  L.J.     Could  the  school  board  sue  or  be  sued  ?] 

Its  rights  and  liabilities  have  passed. 

[Cozens-Hardy  L.J.     A  debt  might  want  an  assignment  to  pass  it] 

Stock  is  a  peculiar  kind  of  property  with  a  mode  of  passing  it  tech- 
nically known  as  a  "  transfer,"  and  the  Bank  expect  that  mode  to  be 
adopted. 

By  the  Local  Government  Acts  of  1888  and  1894  old  local  authorities 
were  abolished  and  new  authorities  were  constituted.  In  section  5  (2,  c) 
of  the  Act  of  1894  it  was  provided  that  the  l^al  interest  in  property 
vested  in  the  overseers  "  shall,  if  there  is  a  parish  council,  vest  in  that 
ootmcil,"  and  see  section  67 ;  but  it  was  found  necessary-  to  paas  the 
Local  Government  (Stock  Transfer)  Act,  1895  (58  &  59  Vict.  c.  32), 
for  the  safety  of  the  Bank  of  England  and  other  companies  who  keep 
a  register  of  stocks.  That  is  a  recognition  that  the  Bank  are  not 
obliged  to  act  on  a  statutory  vesting. 

[Vaughan  Williams  L.J.  That  assumes  that  the  property  had 
passed,  and  provides  for  evidence  being  given  of  the  person  in  whom  it 
had  vested.] 

All  that  the  Bank  want  is  something  to  indemnify  them  against  any 
risk  if  they  transfer  the  stock. 

Vaughan  Williams  L.J.  We  have  had  a  somewhat  long  discussion 
as  to  the  meaning  of  certain  sections  of  the  Education  Act,  1902  ;  and 
many  questions  have  been  suggested,  the  answers  to  which  may  have 
more  or  less  bearing  upon  the  determination  of  the  particular  question 
that  we  have  to  decide  in  this  case.     That  question  is,  whether  the 
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^^^^        terms  of  Schedule  IL  of  the  Education  Act  of  1902,  are  such  that  the 
Oldham  property,  powers,  rights,  and  liabilities  of  any  school  board  or  school 

Sf^'f^^i*''  A  ^^"^^^^^  committee  existing  at  the  appointed  day  are  transferred  by 
^  *  virtue  of  the  Act  of  Parliament  to  the  council  exercising  the  powers  of 
the  school  board,  or  whether  some  additional  instrument  is  necessary 
before  such  transfer  can  be  effected.  The  suggestion  is  that,  whatefver 
may  be  the  case  with  regard  to  other  property,  at  all  events  with  respect 
to  stock  with  which  the  Bank  of  England  has  to  deal,  and  with  respect 
to  which,  generally  speaking,  upon  a  transfer  there  is  an  entry  of  tbe 
transfer  in  the  transfer  books  of  the  Bank  of  England,  there  is  no  vest- 
ing of  the  property  independently  of  the  execution  of  some  instnuDent 
Part  of  the  argument  that  was  addressed  to  us  was  based  upon  the 
words  "  shall  be  transferred  "  in  clause  i  of  Schedule  II.,  and  I  will  say 
something  about  tliat  presently  ^  but  I  observe  that  in  the  ar^nient 
addressed  to  us  by  counsel  on  behalf  of  the  Bank  they  did  not  really 
ultimately  rely  upon  the  fact  of  the  words  being  "  shall  be  transferred  " 
instead  of  "  shall  vest  "  or  similar  words.  Their  final  argument  was  an 
argument  which  would  have  applied  equally  whether  the  words  were 
"  shall  be  transferred  "  or  "  shall  \^st."  I  will  deal  first,  and  very 
shortly,  with  the  question  of  the  meaning  of  the  words  '*  shall  be  trans- 
ferred." There  is  no  doubt  that  sometimes  one  does  find  in  Acts  of 
Parliament  somewhat  cognate  to  the  present  Act  the  words  "  shall 
vest "  used  as  distinguished  from  the  words  "  shall  be  transferred."  In 
the  Local  Government  Act,  1894,  s.  5  (2,  c),  one  finds  these  words 
used  :  "  The  legal  interest  in  all  property  vested  either  in  the  overseers 
or  in  the  churchwardens  and  overseers  of  a  ruraJ  parish  .  .  .  shall,  if 
there  is  a  parish  council,  vest  in  that  council."  It  is  quite  true  to  say 
that  the  words  used  in  the  section  in  question  here  are  not  "  shall  vest," 
but  "  shall  be  transferred  " ;  but  there  is  very  good  reason  for  using  the 
future  words  there,  and  one  which  is  quite  consistent  with  holding  that 
the  property  on  the  happening  of  "  the  appointed  day  "  was  to  \^est,  and 
vest  independently  of  any  future  or  additional  instrument  It  must  be 
remembered  that  the  Act  of  Parliament  when  it  passed  was  contem- 
plating the  happening  of  a  future  event — the  occurrence  of  a  future 
day,  "  the  appointed  day  " ;  and  it  seems  to  me  that  that  was  quite  a 
sufficient  reason  for  the  draftsman  employing  the  words  in  the  future 
form  as  he  has.  They  were  employed  in  that  form  in  order  to  make 
them  fit  and  suitable  for  what  the  Legislature  contemplated — ^a  future 
event. 

Let  us  see  what  are  the  provisions  generally  of  the  Act  of  Parliament 
[His  Lordship  read  section  5  of  the  Act  of  1902,  and  continued: — ] 
I  cannot  conceive  myself  but  that  the  word  "  abolished  "  in  section  5 
involves  dissolution.     It    means  that  the  school    boards    and   school 
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attendance  committees  shall  be  abolished ;  and  it  really  is  not  denied        t909f. 
that  the  effect  of  that   section   is   that  from   the   happening  of  "  the  Oldham 
appointed  day  "  the  school  boards  and  the  committees  would  be  in-  2j^^?°'?^°,^*^ 
capable  of  doing  anything.     The  corporation  erf  the  school  board  would 
in  fact  by  virtue  of  that  section  be  dissolved  in  the  sense  that  it  would 
cease  to  have  a  legal  existence.     It  could  not  sue,  or  be  sued,  and  it 
could  not  hold  or  transfer  property ;  and  therefore  one  finds  this  state 
of  things—  that  if  one  accedes  to  the  argument  that  has  been  addressed 
to  us  on  behalf  of  the  Bank — ^namely,  that  some  additional  instrument 
of  transfer  or  conveyance  is  essential  to  the  passing  of  the  property 
notwithstanding  the  occurrence  of  "  the  appointed  day  " — ^this  much  is 
perfectly  certain,  that  that  instrument  could  not  be  executed  by  the 
school  board. 

Then  it  was  said  that,  with  regard  to  the  Bank  of  England  and  to 
certain  stocks,  although  a  transfer  could  not  be  executed  by  the  defunct 
corporation,  the  school  board,  yet  a  transfer  of  these  stocks  might 
under  section  4  of  the  National  Debt  (Stockholders'  Relief)  Act,  1892, 
be  executed  by  the  new  educational  body  as  being  a  body  in  whom  the 
right  to  the  stock  is  vested  by  Act  of  Parliament  I  will  say  something 
more  as  to  this  section  presently,  but  I  shall  at  once  point  out  that  it  is 
obvious  that  that  Act  of  Parliament,  if  it  gets  over  at  all  the  difficulty 
arising  from  the  cessation  of  the  existence  of  the  school  board,  can  only 
do  so  in  respect  of  a  very  limited  subject-matter.  It  is  not  suggested 
that  it  does  so  as  to  all  property,  or  that  it  does  so  even  as  to  all  stocks. 
It  was  mentioned  by  counsel  for  the  Bank  that  there  were  certain 
Colonial  Government  Stocks,  for  instance,  which  would  not  be  governed 
by  that  section ;  and  the  result  o(  that  is  that  it  is  quite  plain  that  there 
is  this  difficulty  about  the  transfer  of  property  if  the  meaning  is  given 
to  the  word  "  abolished  "  in  section  5  which,  it  seems  to  me,  is  its  plain 
and  obvious  meaning.  Further,  we  have  here  the  words  "  shall  be 
transferred"  applied  not  only  to  property,  but  to  powers,  rights,  and 
liabilities.  It  is  quite  true  that  with  regard  to  some  sorts  of  property 
a  deed  is  required,  or  it  may  be  in  some  cases  a  written  transfer ;  but  it 
is  not  true  of  rights  or  liabilities — all  all  events,  it  is  not  true  as  to  lia- 
bilities— that  any  transfer  is,  according  to  the  general  law,  either  neces- 
sary or  proper ;  so  that  the  outcome  of  all  this  is  that  the  argument 
which  has  been  put  forward  on  behalf  of  the  Bank  cannot  really  be 
made  good,  unless  in  one  section  of  one  Act  of  Parliament  a  different 
meaning  is  given  to  the  words  "  shall  be  transferred  "  in  the  case  of 
some  of  the  subject-matters  dealt  with  by  the  section,  from  what  one 
would  be  bound  to  do  in  the  case  of  others.  It  really,  to  my  mind, 
could  not  be  maintained  for  one  moment  that  with  regard  to  liabilities, 
or  with  regard  to  certain  species  of  propert}',  any  transfer  or  additional 
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^^Q^        instrument  of  transfer  was  necessary  for  vesting.     I  think  that  it  is 
Oldham  unnecessary  for  me  to  go  at  greater  length  through   the  numerous 

SaS?'?^^!^  H  matters  that  one  finds  in  the  Education  Act,  1902,  which  go  to  show — 
first,  that  "  abolished  "  is  used  in  the  fifth  section  in  its  natural  sense ; 
and,  secondly,  that  the  words  "  shall  be  transferred  "  in  clause  i  of 
Schedule  II.  are  used  to  the  intent  that  the  moment  that  the  future  day 
arrives  all  property  of  the  school  board  shall  ipso  facto,  by  virtue  of  and 
under  the  Act  of  Parliament,  vest  in  the  new  educational  body  without 
the  aid  of  any  additional  instrument  of  any  sort  or  kind. 

I  do  not  know  that  it  is  necessary  for  me  to  say  anything  more  as  to 
the  National  Debt  (Stockholders'  Relief)  Act,  1892,  because  in  the 
\*iew  that  I  take  of  this  case  the  question  as  to  the  effect  of  that  section 
is  no  longer  really  of  any  importance.  Its  only  importance  arose 
because  Mr.  Justice  Farwell  in  his  judgment  relied  upon  it  as  showing 
that  in  the  case  of  certain  stocks,  transfers  of  which  are  entered  in  the 
Bank  of  England  transfer  books,  the  difficulty  of  there  being  no  possi- 
bility of  a  transfer  by  the  defunct  school  board,  although  it  might  be 
right  that  the  Bank  of  England  should,  in  accordance  with  their  prac- 
tice, insist  upon  having  a  transfer,  might  be  got  over  by  a  transfer 
being  executed  by  the  new  educational  body  as  being  a  body  in  whom 
by  virtue  of  an  Act  of  Parliament  the  right  to  transfer  stock  was  vested, 
and  as  to  whom  it  could  be  said  they  "  shall  by  virtue  of  the  same  pro- 
vision be  deemed  to  be  entitled  to  make  a  valid  transfer  of  the  stock 
and  to  recei^'e  and  give  a  valid  receipt  for  any  accrued  or  accruing 
dividends."  It  was  said  that  the  Act  of  Parliament  gave  an  equitable 
right  to  the  new  educational  body,  and  that  they  might,  without  any 
transfer  being  executed  even  by  them  to  themselves,  give  a  valid  receipt 
for  any  accrued  or  accruing  dividends  of  stock,  and  might  also  execute, 
either  afterwards  or  before,  as  they  thought  fit,  a  transfer  to  themselves. 
As  I  have  not  to  decide  what  the  construction  of  that  section  is,  I  do 
not  wish  to  say  more  than  this,  that  my  opinion  is,  as  at  present  advised 
— and  it  is  not  an  absolute  decision — that  these  words  "  vested  in  any 
person  "  in  section  4  of  the  National  Debt  (Stockholders'  Relief)  Act, 
1892,  mean  legally  vested.     That  is  my  view  of  that  section. 

Having  disposed  of  those  matters,  I  wish  to  say  a  word  or  two  upon 
the  argument  that  was  addressed  to  us,  that,  even  assuming  that  the 
efi^ect  of  the  Act  of  Parliament  is  to  immediately  vest  the  property  of 
the  school  board  in  the  new  educational  body  on  the  appointed  day, 
yet  there  is  a  necessity  for  an  additional  deed.  It  was  said,  in  the  first 
instance,  that  it  is  essential  to  the  long  and  venerable  practice  oi  the 
Bank  of  England  that  there  should  be  some  such  document  I  do  not 
think  that  that  can  affect  the  construction  of  an  Act  of  Parhament 
Then  it  was  suggested  that  there  was  something  in  the  nature  of  stock 
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which  really  prevented  it  from  being  transferred  without  son^e  instru- 
ment of  transfer.     All  I  can  say  in  answer  to  that  is  that,  in  so  far  as  Oldham 
that  is  true  (and  in  a  sense  it  is  quite  true),  it  is  equally  true  of  a  number  ^^S!"^™?^!^*  j 
of  other  things.     It  is  equally  true  of  every*  chose  in  action,  that  if  there  ^ 

were  not  a  transfer  by  the  Act  of  Parliament  there  might  be  a  necessity 
for  some  deed  or  written  transfer  in  order  to  accomplish  the  passing  of 
the  particular  piece  of  property.  I  think  that  disposes  of  the  argument 
that,  notwithstanding  that  the  words  "  shall  be  transferred  ''  must  be 
construed  as  "  shall  vest  "  on  the  appointed  day,  we  ought  not  to  hold 
that  this  stock  so  vests  under  the  Act  that  the  Bank  of  England  ought 
to  act  uix>n  its  statutory  vesting  without  the  production  of  any  written 
instrument.  I  think  that  they  ought.  It  was  said  by  counsel  for  the 
Bank  that  in  consequence  of  some  previous  legislation  under  which 
undoubtedly  property,  including  property  in  the  stocks,  did  vest  with- 
out a  transfer,  an  Act  was  passed — the  Local  Government  (Stock 
Transfer)  Act,  1 895  ;  and  they  said  that  the  passing  of  that  Act  recog- 
nised that  the  Bank  of  England  ought  not  to  act  upon  a  statutory  vest- 
ing without  the  production  of  some  instrument  of  transfer.  I  do  not 
agree  with  that.  The  Act  of  Parliament  does  not  seem  to  me  to  have 
done  anything  of  the  sort.  It  recognises,  and  was  passed  upon  the 
basis,  that  the  effect  of  the  statute  was  that,  without  more,  the  property 
vested  in  the  person  denoted  by  the  statute  as  being  the  person  in  whom 
the  property  should  vest ;  but,  although  that  was  true  and  it  did  vest, 
and  the  Bank  of  England  took  it  for  granted,  and  recognised  it  for  all 
j)urposes,  still,  until  the  pyassing  of  the  Act  of  1895,  in  the  particular  case 
they  of  course  had  to  assure  themselves  of  the  identity  of  the  person. 
They  had  to  assure  themselves  that  the  person  who  came  and  claimed 
to  be  the  statutory  appointee  or  donee  of  the  stock  was  in  fact  the 
j)erson  that  he  pretended  to  be.  In  the  statute  of  1895  ^^X  g^^  ^^^ 
by  a  certificate  oi  the  clerk  to  the  local  authority.  All  one  can  say  is 
that  at  present,  as  regards  this  matter,  no  equivalent  Act  of  Parliament 
has  been  passed.  If  it  is  desirable  from  a  business  point  of  view  that 
such  an  Act  of  Parliament  should  pass,  I  do  not  suppose  that  the 
Legislature,  when  once  satisfied  of  that  from  the  representations  of  the 
Bank  of  England,  would  make  any  difficulty  in  passing  an  Act.  I  know 
nothing  as  to  how  far  it  is  desirable,  or  how  far  it  is  not.  If  it  is  desii- 
able,  I  have  no  doubt  that  it  will  be  done.  But  as  things  stand,  in  my 
view,  it  is  perfectly  plain  under  this  statute  that  the  stocks  do  vest  by 
virtue  of  the  words  in  the  first  clause  of  Schedule  II.,  and,  so  far  as 
the  Bank  of  England  are  concerned,  they  have  an  absolute  indemnity 
by  the  very  words  of  the  Act  of  Parliament,  and  are  not  put  in  any 
danger  or  difficulty  at  all.  I  do  not  suppose  that  the  Bank  of  England 
were  thinking  principally  of  any  danger  to  themselves.     I  suppose  they 
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^^^^        thought  that  it  would  be  a  matter  of  public  convenience  that  the  same 

Oldham  formalities  should  be  gone  through  in  respect  of  aJI  transfers  of  stocks, 

?T?3¥^^i^'iu«  ^'^^^^^  ^^®  transfer  was  a  transfer  by  the  terms  of  an  Act  of  Parlia- 

'        ment,  or  under  an  Act  of  Parliament,  or  a  transfer  in  any  other  way. 

T  daresay  they  think  that  it  would  be  very  much  more  convenient  that 

all  transfers  should  pass  through  the  transfer  books.     If  that  is  so, 

they  will  no  doubt  obtain  legislation  to  that  effect,  but  I  oflFer  no  opinion 

about  that. 

I  think  that  this  appeal  ought  to  be  allowed. 

RoMER  L.J.  The  first  clause  of  Schedule  II.  to  the  Education  Act, 
1902,  on  which  the  question  we  have  to  decide  turns,  is  certainly  not 
happily  framed ;  but  on  the  construction  of  it,  and  having  regard  to  the 
provisions  of  the  Act  as  a  whole,  I  have  come  to  the  conclusion  that  the 
ai)peal  should  be  allowed.  I  cannot  take  the  same  view  of  the  con- 
struction of  that  section  as  was  taken  in  the  Court  below. 

For  brevity,  I  will  refer  to  the  old  educational  authorit}- — that  is  to 
say,  the  school  board,  or  school  attendance  committee,  which  was 
abolished  by  the  Act  on  "  the  appointed  day  " — as  "  the  old  board," 
and  I  will  refer  to  the  new  educational  authority  as  "  the  council." 

One  thing  to  my  mind  is  clear  about  this  Act,  and  that  is  that  on 
what  is  defined  as  "  the  appointed  day  "  the  old  board  under  the  vet}- 
words  of  section  5  of  the  Act  was  abolished,  and  I  cannot  find  through- 
out this  Act  any  indication  that  when  the  Act  says  that  it  is  to  be 
abolished  it  does  not  mean  what  it  says.  I  cannot  think  for  myself  of 
any  word  stronger  in  the  English  language — ^whether  it  is  the  word 
usually  used  for  this  purpose  or  not  does  not  seem  to  me  to  matter— I 
cannot  find  any  word  in  the  English  language  which  more  thoroughly 
expresses  the  non-continuance  for  any  purpose  of  the  old  board  than 
the  phrase  used  by  the  Act  of  Parliament  that  on  the  appointed  day 
it  "  shall  be  abolished."  As  I  have  said,  there  is  nothing  in  the  Act 
from  beginning  to  end  to  suggest  that  after  the  abolition  the  old  board 
is,  in  the  eyes  of  the  law,  for  any  purpose  whatever,  to  be  regarded  as 
existing;  and,  indeed,  section  5  is  borne  out  by  the  pn>\4sion  in 
clause  TO  of  Schedule  II.  of  the  Act,  for  that  carefully  provides  that 
existing  members  of  the  old  board  shall  continue  in  office  to  ''the 
appointed  day,"  the  reason  being  obvious — that  on  the  abolition  of  the 
old  board  its  members  would  also,  of  course,  cease  to  occupy  the  posi- 
tion of  members  of  any  body  whatever.  On  the  appointed  day,  there- 
fore, to  my  mind,  under  this  Act  it  is  clear  that  for  all  purposes  the  M 
board  ceased  to  exist,  and  the  new  body— the  coimcil — only  comes  into 
existence  as  a  new  educational  authority  with  its  rights  and  duties, 
including  its  right  to  take  property  on  "  the  appointed  day." 

That  being  the  position  of  affairs,  let  me  for  a  moment  consider  the 
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wording  of  clause  i  of  Schedule  II.     It  says  that  the  property,  powers, 

rights,  and  liabilities  of  the  old  board  existing  at  the  appointed  day  Oldham 
shall  be  transferred  to  the  council.     The  transfer  ccmtemplated,  what-  J*'?^^!*' v, 
e\^r  that  may  be,  is  a  transfer  to  take  place  at "  the  appointed  day."     It  ^ 

could  not  take  place  before  the  appointed  day  by  reason  of  the  council 
not  being  in  a  position  to  take  any  transfer  before  that  day.  It  could 
not  take  place  after  that,  because,  as  I  have  pointed  out,  after  "  the 
appointed  day  "  the  old  board  is  abolished ',  and  it  is  noticeable  that 
the  property  which  has  to  be  transferred  is  the  property  existing  at  the 
appointed  day — not  the  property  before  or  the  property  after,  but  the 
property  at  that  precise  moment.  The  word  "transfer"  as  used  in 
the  section  is  a  general  expressicMi,  covering  not  only  property,  but 
ix)wers,  rights,  and  liabilities.  It  could  not  mean  that  in  respect  of 
powers,  rights,  and  liabilities  anything  in  the  nature  of  an  instrument 
in  writing  should  be  executed.  Nor  can  I  really  conceive  that  under 
this  clause,  with  regard  to  property,  any  distinction  was  intended  to  be 
drawn  between  one  kind  of  property  and  another  kind  of  property — 
namely,  the  kind  of  property  which  only  j>asses  at  law  by  an  instrument 
in  writing,  and  that  which  does  not  require  an  instrument.  What  the 
clause  to  my  mind  contemplates  is  an  immediate  passing  from  the  old 
board  to  the  council  of  all  properties,  powers,  and  liabilities,  and  no 
writing  or  deed  or  any  further  act  was  contemplated.  I  think  the 
transfer  mentioned  in  the  clause  was  intended  to  be  a  transfer  effected 
l)y  the  Act  of  Parliament — effected  instantaneously  on  the  appointed 
day — not  before,  and  not  after ;  and  the  effect  of  that  is  clearly,  on  the 
construction  of  the  Act  as  a  whole,  that,  without  more  than  the  opera- 
tion of  the  Act  of  Parliament,  all  property,  powers,  rights,  and  liabilities 
passed  by  virtue  of  the  Act  to  the  new  body— that  is  to  say,  vested  in 
the  legal  sense  in  the  new  body.  That  view  is,  I  think,  borne  out  by 
other  parts  of  the  Act,  The  word  "  transfer  "  is  used  with  reference  to 
the  officers  employed  by  the  old  board.  Clause  i6  of  Schedule  II. 
provides  that  "  the  officers  of  any  authority  whose  property,  rights,  and 
liabilities  are  transferred  under  this  Act  to  any  council  shall  be  trans- 
ferred to  and  become  the  officers  of  the  council."  There  is  the  same 
word  "  transferred  "  used  with  regard  to  officers  as  there  is  with  regard 
to  duties,  powers,  liabilities,  and  proj^rty.  Further,  sections  85  to  88 
of  the  Local  Government  Act,  1894,  are  incorporated,  as  it  were,  in 
the  Act  of  1902,  clause  8  of  Schedule  II.  providing  that  those  sections 
shall  apply  with  respect  to  any  transfer  mentioned  in  the  schedule — 
that  is  to  say,  with  respect  to  the  transfer  mentioned  in  clause  i  of  the 
schedule.  In  section  86  it  is  provided  that  "  nothing  in  this  Act  shall 
prejudicially  affect  any  securities  granted  before  the  passing  of  this 
Act  on  the  credit  of  any  rate  or  property  transferred  to  a  council  or 
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^^^^        parish  meeting  by  this  Act  " ;  and  in  subsection  (2)  of  that  section  it  is 

Oldham  provided  that  "  it  shall  be  the  duty  of  every  authorit}^  whose  powers, 

BaK^glLd  ^"^®^'  ^^  liabilities  are  transferred  by  this  Act  to  liquidate  so  far  as 

*  practicable  before  the  appointed  day,  all  current  debts  and  liabilities 

incurred  by  such  authority  ";  and  in  section  88  (i)  there  is  this:  "If 

at  the  time  when  any  powers,  duties,  liabilities,  debts,  or  property  are 

by  this  Act  transferred  to  a  council  or  parish  meeting,  any  action  or 

proceeding,  or  any  cause  of  action  or  proceeding  is  pending  or  existing 

by  or  against  any  authority  in  relation  thereto  the  same  shall  not  be  in 

anywise  prejudicially  affected  by  the  passing  of  this  Act,  but  may  b 

continued,  prosecuted,  and  enforced  by  or  against  the  council  or  parish 

meeting  as  successors  of  the  said  authority  in  like  manner  as  if  this  Act 

had  not  been  passed." 

Those  sections,  incorporated  as  they  are  to  the  extent  and  in  the 
manner  that  I  have  indicated,  stn)ngly  bear  out  the  view  which  I  think 
is  forced  upon  this  Court  as  to  the  true  construction  of  clause  1  of 
Schedule  IL  I  might  also  refer,  without  going  through  them  in  detail, 
to  the  other  provisions  for  ensuring  the  continuance  without 
a  moment's  break  of  the  rights,  duties,  work,  and  general  position  of 
the  old  educational  authority  to  the  new  authority,  which  appear  in  the 
Act.  To  my  mind  it  would  be  inconsistent  with  the  general  scope  of 
that  continuity  if  we  did  not  give  to  clause  i  of  Schedule  II.  the  con- 
struction that  I  have  indicated. 

I  can  only  say  that  it  is  a  pleasure  to  think  that  our  decision  will  wry 
much  enure  for  the  benefit,  as  far  as  I  can  see,  of  everybody  concwned 
under  this  Act,  and  will  afford  the  greatest  protjection  to  those  who 
have  to  act  upon  it ;  and  it  certainly  will  be,  as  far  as  I  can  see,  the 
very  best  indemnit}-  to  the  Bank  of  England,  for  example,  among  others, 
which  they  could  possibly  have.  It  puts  them  in  a  far  better  position 
than  they  would  be  under  the  interpretation  adopted  in  the  Court 
below. 

I  think  for  these  reasons  that  the  appeal  should  be  allowed. 
Cozens-Hardy  L.J.  I  agree,  and  I  have  very  little  to  add.  Any 
other  view  than  that  which  has  been  adopted  by  my  Lord  and  by  Lord 
Justice  Roraer  would,  as  it  seems  to  me,  make  this  Act  of  Parliament 
absolutely  unworkable.  The  word  "  abolished  "  in  section  5,  as  applied 
to  school  boards,  is,  no  doubt,  not  a  very  happy  word,  and,  in  this  col- 
location, is  probably  a  novel  word ;  but  it  seems  to  me  that,  as  appW 
to  a  corporation,  it  must  mean  "  dissolved."  It  must  mean,  as  applied 
to  the  school  board,  that  on  the  appointed  day  it  ceases  to  exist.  There 
is  no  provision  in  the  Act  of  Parliament  for  the  continuance  of  the 
school  board.  There  is  no  possibilit}-  of  any  Jfurther  election  of 
members  of  the  school  board.     There  is  nobody  who  could  on  the 
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part  of  the  school  board  do  any  of  those  acts  which  it  was  the  duty  of 

the  school  board  to  discharge  before  the  apointed  day.  Oldham 

The  words  in  clause  i  of  Schedule  II.  which  have  been  so  much  dis-  Sj'?^^'?^!^*^ 
cussed,  "  shall  be  transferred,"  must  mean,  as  it  seems  to  me,  "  shall  ^  ^ 
vest,"  without  more,  on  the  appointed  day.  One  interpretation  must 
be  given  as  regards  all  kinds  of  property,  and  as  regards  ever}'thing 
which  is  covered  by  the  clause.  It  cannot  reasonably  be  suggested 
that  the  words  are  to  have  a  different  meaning  when  applied  to  real 
property  from  that  which  they  have  when  applied  to  stock.  To  take 
the  case  which  I  ventured  to  put  to  counsel  during  the  course  of  the 
argument,  of  schools  which  are  freehold  property  vested  in  the  school 
board.  I  failed  to  obtain  any  suggestion  as  to  how  any  further  deed 
of  transfer  or  con\'eyance  could  be  obtained  after  the  appointed  day 
to  the  new  educational  authority,  and  I  certainly  am  not  prepared  so 
to  construe  this  section  as  to  make  an  exception  in  favour  of  the  Bank 
of  England  because  there  happens  to  be  in  the  National  Debt  (Stock- 
holders* Relief)  Act,  1892,  a  section  which  may  or  may  not  enable  the 
difficulty  to  be  got  over  with  reference  to  the  particular  stocksi  with 
which  that  Act  deals. 

In  my  view,  the  conclusion  at  which  we  have  arrived  is  very  strongly 
borne  out  by  section  88  of  the  Local  Government  Act,  1894,  which  is 
made  applicable  to  this  Act,  and  that  is  a  section  applying  not  merely 
to  powers,  duties,  liabilities,  and  debts,  but  it  speaks  of  property  "  by 
this  Act  transferred."  That  makes  it  more  easy  to  read  clause  i  of 
Schedule  II.  in  the  way  which  I  have  suggested — ^namely,  that  "  shall 
be  transferred  "  means  "  shall  vest,"  without  more,  on  the  appointed 
day. 

Appeal  allowed;  declaration  that  the  stock  in  question 
passed  on  the  appointed  day  to^  and  became  vested 
in  the  plaintiffs^  and  order  that  the  Bank  must 
enter  them  in  their  books  as  the  owners  thereof. 

Solicitor  for  the  appellants — The  Treasury  Solicitor. 
Solicitors  for  the  respondents — Freshfields. 
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A'^^  "•  CHENEY  V.  TALLOWIN. 

Poop  pate— Reoovepy— Period— AppopUonment  on  ehan^re  of  oocupa- 
tlon— Title  of  pate— Retpospeotlve  pate— Poop  Rate  AimmwiihiiiH 
and  CoUeotlon  Act,  1809  (82  dc  88  Vict.  e.  41X  m.  14,  lO. 

The  objection  that  a  poor  rate^  good  in  point  of  form^  is  in  fact 
retrospective  J  cannot  be  taken  by  way  of  defence  to  proceedings  for  the 
enforcement  of  the  rate,  but  by  appeal  against  the  rate  only. 

The  period  of  a  poor  rate,  for  the  purposes  of  apportionment  in 
cases  of  change  of  occupation,  commences  with  the  date  of  the  rait, 
i.e.,  the  date  of  allowance.  Consequently  a  person  who  is  in  occupa- 
tion at  that  date  cannot  claim  an  apportionment  of  the  rate  in  his 
favour  on  the  ground  that  the  rate  in  fact  covers  expenses  incurred 
before  his  occupation  commenced. 

It  is  not  necessary  that  the  heading  of  a  poor  rate  should  state  the 
commencement  of  the  period  for  which  it  is  made  otherwise  than  by 
stating  the  date  when  it  is  made.  The  form  of  heading  prescribed  by 
the  Agricultural  Rates  Order,  1896,  is  therefore  not  open  to  objection 
on  the  ground  that  it  does  not  sufficiently  state  the  period  of  the  rate. 

Case  stated  by  two  of  His  Majesty's  justices  of  the  peace  for  the 
county  of  Norfolk  pursuant  to  the  statute  42  &  43  Vict,  a  49,  on  the 
application  of  the  appellant  in  writing  dated  March  loth,  1904, 
who  was  dissatisfied  with  their  determination  in  the  matter  of  the 
complaint  hereinafter  stated  as  being  erroneous  in  point  of  law, 
the  appellant  having  duly  entered  into  recognisances  to  prosecute 
the  appeal : — 

I.  At  a  court  of  summary  jurisdiction  held  for  the  division  of  Swains- 
thorpe,  in  the  county  of  Norfolk,  at  Swainsthorpe,  in  the  said  county, 
on  March  4,  a  complaint  dated  February  27,  1904,  was  preferred 
by  the  appellant,  acting  as  assistant  overseer  of  the  parish  of 
Bramerton,  in  the  said  county,  that  the  respondent,  described  as  of 
Bramerton,  being  a  person  duly  rated  and  assessed  to  the  relief  of  the 
poor  of  the  said  parish  in  and  by  a  certain  poor  rate  made  on 
November  6,  1903,  in  respect  of  a  house  and  farm  land,  in  the  sum 
of  5s.  4jd.  had  not  paid  the  sura  or  any  part  thereof,  but  had  refused 
to  do  so.    The  following  facts  were  proved  or  admitted  : — 

The  respondent  was  summoned  to  appear  on  March  4,  1904,  to 
show  cause  why  he  had  not  paid  the  rate  mentioned  in  the  complaint 
hereinbefore  set  forth.  (The  sum  in  question,  5s.  4|d,  was  part  of  a 
larger  sum,  the  balance  of  which  had  been  duly  paid  by  respondent 
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without  demur).     The  following  is  a  copy  of  the  heading  of  the  said        t90^ 
rate : —  Ohaney  v, 

"  Parish  of  Bramerton,  Norfolk.  TWIowin. 

Rate  made  the  sixth  day  of  November,  1903. 

An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Bramerton, 
in  the  county  of  Norfolk,  and  for  other  purposes  chargeable  thereon 
according  to  law,  made  the  sixth  day  of  November,  1903,  after  the  rate 
of  one  shilling  and  sixpence  in  the  £  on  buildings  and  other  here- 
ditaments not  being  agricultural  land,  and  at  one  half  of  the  said  rate 
on  agricultural  land,  which  is  estimated  to  meet  all  the  expenses  for  the 
above  purposes  which  will  be  incurred  before  the  twenty-fifth  day  of 
March  next,  and  which  rate  we  declare  to  be  payable  by  two  equal 
instalments,  that  is  to  say  in  November  and  February  next." 

2.  At  the  hearing  of  the  summons  the  appellant  appeared,  proved  his 
authority  to  take  proceedings,  and  produced  the  rate  book  for 
Bramerton,  showing  the  making  and  publication  of  the  rate.  He  also 
proved  the  rating  of  the  respondent  and  non-payment  after  demand  for 
seven  days  previous  to  the  summons.  The  appellant  gave  evidence  on 
oath  that  he  was  present  when  the  rate  was  made  by  the  overseers  in 
Bramerton  parish,  that  the  overseers  met  for  that  purpose,  and  that 
precepts  or  contribution  orders  from  the  guardians  of  the  Henstead 
Union  were  produced,  each  dated  October  8,  being  the  contributions 
required  by  the  guardians  from  the  said  parish  of  Bramerton,  and  that 
the  meeting  was  certainly  held  after  the  8th  October  aforesaid  ;  that  the 
rate  was  duly  allowed  by  the  justices  on  6th  November  following  ;  that 
the  respondent  came  into  occupation  of  his  premises  on  October  11, 
1903,  and  that  he  refused  to  pay  the  5s.  4jd.  because  he  was  not  the 
occupier  from  September  29th,  1903,  up  to  that  day.  That  the  rate 
was  in  respect  of  expenses  to  be  incurred  by  the  guardians  up  to 
March  25,  1904,  that  the  period  from  which  the  rate  was  to  start  was 
not  set  out  in  the  heading  of  the  rate  because  it  was  not  the  custom, 
and  the  appellant  had  never  heard  it  was  his  duty  to  do  it.  Appellant 
would  not  admit  it  was  a  six  months'  rate,  though  he  produced  on 
request  the  contribution  orders  served  on  him  in  the  previous  half-year, 
which  mentioned  expenses  to  be  incurred  by  guardians  up  to 
September  29,  1903. 

The  appellant  contended  that  though  the  respondent,  if  he  had 
quitted  the  day  before  the  6th  November,  the  date  of  allowance,  could 
under  the  decision  in  I^eg  v.  Tempest  (1898)  14  Times  L.  R.  199  have 
escaped  all  payment,  he,  by  staying  on  and  his  name  appearing  in  the 
rate  book,  now  became  liable  to  the  entire  rate,  and  that  it  was  no 
concern  of  the  overseers  whether  he  had  or  had  not  been  in  occupation 
between  September  29   and  October   11,  1903;  that  in  fcict  so  far  as 
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^^^^        the    overseers    were    concerned    there    was    a    blank    time  between 
Gheney  v.  September   29  and  the  date  of  allowance ;  but  that,  as  soon  as  the 

Tallowin.  allowance  took  place,  the  persons  rated,  if  they  were  then  in  occupation, 

became  liable  in  regard  to  the  entire  rate. 

3.  There  was  no  dispute  as  to  sending  of  demand  notes  for  the  rate ; 
correspondence  was  put  in  on  both  sides  showing  that  the  respondent 
had  declined  to  pay  the  proportion  of  the  rate  demanded,  which  he 
(respondent)  found  to  be  5s.  4jd.  for  the  period  from  September  29 
to  October  1 1  when  he  took  possession. 

4.  Respondent  then  gave  evidence  on  oath  that  he  had  paid  the 
whole  of  the  first  instalment  of  the  rate  demanded,  less  5s.  4jd,  the 
proportion  for  the  period  between  September  29  and  October  ii, 
1903,  on  the  assumption  that  the  rate  was  a  six  months'  one  from 
September  29,  1903,  to  March  25,  1904;  that  his  tenancy  only 
began  on  October  it,  1903,  and  he  objected  to  pay  rates  for  a  period 
when  he  could  not  have  been  in  possession.  It  was  contended  on 
behalf  of  the  respondent : — 

(fl)  That  under  the  Poor  Rate  Assessment  and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41),  section  14,  overseers  were  required 
to  set  forth  in  the  title  of  the  rate  the  period  for  which  the  same  is 
estimated,  and  this  by  giving  no  starting  date  they  had  £uled 
to  do. 

{b)  That  under  section  1 7  of  the  same  Act  a  poor  rate  shall  be 
deemed  to  be  made  on  the  day  when  it  is  allowed  by  the  justices, 
and  that  liability  to  pay  a  rate  is  incurred  between  the  time  when 
it  is  made  and  a  given  date  (in  this  case  March  25,  1904),  and 
that  the  period  for  which  the  rate  is  made  is  the  period  between 
these  two  dates,  consequently  that  the  respondent,  had  he  wished, 
could  have  refused  to  pay  the  whole  proportion  up  to  dale  of 
allowance  (November  6,  1903),  whereas  he  had  only  exercised 
his  rights  as  regards  the  few  days  previous  to  the  commencement 
of  his  tenancy  (see  Davis  v.  Woodfield  (1900)  81  L.  T.  782; 
64  J.  P.  215). 

(^r)  That  it  was  absurd  to  say,  as  appellant  had  done,  that  the 
rate  was  not  a  six  months'  rate,  begirming  on  September  29,  and 
only  dated  from  the  day  of  allowance. 

(d)  That  the  guardians  as  regards  contribution  orders,  and  the 
overseers  as  regards  preparation  and  obtaining  allowance  of  rate 
were  guilty  of  laches  and  delay,  and  should  get  their  rates  allowed 
at  beginning  of  each  half-year. 
5.     It  was  contended  by  the  appellant,  supplementing  his  before- 
mentioned  argument  and  answers  to  cross-examination : — 

(a)  ^That  the  rate  and  heading  had  been  made  in  accordance 
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with  the  form  prescribed  by  article  i6  of  the  order  made  under  the        ±90^ 
Agricultural  Rates  Act,  1896  (59  &  60  Vict.  c.  16),  and  the  form  Oheney  v. 
in  Schedule  Y  to  the  Agricultural  Rates  Order,  1896,  and  that  the  Tallowin. 
order  requires  every  poor  rate  to  be  made  in  such  form. 

(^)  That  section  14  of  the  Poor  Rate  Assessment  and  Collection 
Act,  1 869,  must  be  read  as  amended  by  the  Agricultural  Rates 
Order,  1896,  the  effect  of  which  is  to  render  the  statement  of  the 
date  previously  to  which  the  expenses,  which  the  rate  is  made  to 
meet,  will  be  incurred,  a  sufficient  compliance  with  section  14  of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869. 

(c)  That  it  had  been  the  invariable  custom  for  the  contribution 
orders  to  be  made  out  by  the  guardians  at  their  first  meeting  in 
the  half-year,  in  this  case  October  8,  and  that  it  was  not  possible 
for  the  rate  collectors  as  a  body  (some  being  uneducated  men)  to 
get  their  rates  ready  for  allowance  before  the  first  fortnightly 
meeting  of  the  magistrates  in  the  following  month  (in  this  case 
November). 

6.  We  found  as  a  fact  that  the  respondent  only  came  into  occupation 
on  October  11,  1903,  that  though  not  stated  at  the  head  of  the  rate, 
the  rate  was  intended,  and  was  generally  to  be  meant  to  cover  the 
period  of  six  months  from  September  29,  1903,  to  March  25,  1904, 
and  that  respondent  under  /^^g.  v.  Tempest  (1898)  14  T.  L.  R.  199, 
and  Davis  v.  Woodfield  (1900)  81  L.  T.  782,  could,  had  he  wished, 
have  declined  to  pay  the  entire  proportion  of  such  six  months  rate 
previous  to  date  of  allowance  (November  6,  1903),  and  was  therefore 
a  fortiori^  not  liable  for  the  5s.  4^d.,  the  proportion  from  September  29, 
1903,  to  October  i  r,  1903,  the  period  previous  to  his  occupation, 
and  we  therefore  dismissed  the  complaint. 

7.  The  question  for  the  opinion  of  the  Court  is  whether  in  the 
circumstances  aforesaid,  as  the  respondent  admitted  that  at  the  date 
when  the  said  rate  was  allowed  he  was  in  occupation  of  the  premises 
for  which  he  was  rated  in  the  said  rate,  and  as  che  rate  had  been  duly 
allowed,  we  were  bound  to  issue  a  distress  warrant  for  the  unpaid 
balance  of  the  sum  at  which  the  respondent  was  rated  in  the  said  rate. 

W.  C.  Ryde  for  the  appellant.  The  objection  raised  by  the 
respondent  is  in  substance  that  the  rate  was  retrospective  ;  and  that  is 
an  objection  which  affords  no  defence  to  proceedings  for  the  enforce- 
ment of  the  rate,  but  is  a  matter  in  respect  of  which  the  only  remedy  is 
by  appeal  to  (juarter  sessions.  Where  the  rate  is  good  in  form  the 
questions  which  the  justices  can  go  into  are  practically  limited  to  the 
questions  whether  the  defendant  is  the  person  rated,  whether  he  was  in 
occupation  of  the  premises,  whether  these  premises  are  in  the  parish. 
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^^Q^        and  whether  he  has  paid.     When  they  have  disposed  of  these  questions 

Oheney  ».  against  the  ratepayer  their  duty  is  merely  ministerial :    Westminsitr  City 

Tallowin.  Council  v.  Army  and  Navy  Co-operative  Supply^  1902,   2   K.  B.  125: 

71  L.  J.  K.  B.   546;  Durrani  v.  Boys  (1796)  6  T.  R.  580  ;  Expark 

May  (1862)  31  L.  J.  M.  C.    161  ;  Reg.   v.  Kings ton-upon-Hull  Justias 

(1858)  E.  B.  &  E.  256 ;  27  L,  J.  M.  C.  199. 

There  can  be  no  question  but  that  the  rate  was  good  in  form  in  this 
case.  It  was  in  the  form  prescribed  by  the  Agricultural  Rates  Order, 
1896. 

The  respondent  seeks  to  say  that  the  rate  ought  to  be  apportioned  in 
his  favour  under  section  16  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869.  But  for  the  purposes  of  such  an  apportionment 
the  period  of  a  rate  runs  from  the  date  when  it  is  made,  that  is,  under 
section  1 7  of  that  Act,  the  date  when  it  is  allowed.  For  this  purpose 
the  question  of  the  expenses  the  rate  is  in  fact  made  to  cover  is 
immaterial  On  this  point  the  case  is  on  all  fours  with  Reg.  v.  Tempest 
(1898)  14  Times  I^.  R.  199,  which  is  conclusive  against  the  respondent. 
Davis  V.  IVoodfie id  {\ (^00)  81  L.  T.  782,  is  to  the  same  effect. 

W,  H.  Stevenson  for  the  respondent.  •  The  rate  is  bad  on  the  face 
of  it.  Section  14  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869,  provides  that  "the  overseers  of  every  parish  when  they  make  a 
poor  rate  shall  set  forth  in  the  title  of  the  rate  the  period  for  which  the 
same  is  estimated."  To  satisfy  this  requirement,  the  commencement  ol 
the  period  must  be  stated  as  well  as  its  termination.  Here  the  tide  of 
the  rate  discloses  no  date  of  commencement.  The  Agricultural  Rates 
Order,  1896,  was  never  meant  to  override  the  provisions  of  section  14. 
"  The  period  for  which  the  same  is  estimated  "  must  mean  the  period 
the  expenses  for  which  the  rate  is  made  to  meet.  Therefore  the  period 
of  this  rate  did  in  fact  commence  at  the  beginning  of  the  half-year.  On 
the  other  hand  if  the  rate  did  commence  on  November  6,  whilst  it 
covered  expenses  from  the  previous  September  29,  it  was  to  that  extent 
a  retrospective  rate  and  bad.  Had  the  overseers  got  the  rate  allowed 
on  or  immediately  after  September  29,  the  respondent  would  only  have 
been  liable  for  a  part  of  it  apportioned  as  from  October  11,  when  his 
occupation  commenced,  and  would  have  escaped  the  precise  proportion 
of  the  rate  he  now  objects  to  pay.  It  will  be  a  hardship  upon  him  if 
the  Court  hold  that  he  must  suffer  for  the  overseers'  neglect  of  duty  in 
delaying  to  get  the  rate  allowed  at  the  earlier  date.  There  should  be  a 
proportionate  reduction  of  the  amount  of  the  rate  in  respect  of  the 
time  during  which  the  respondent  was  not  in  occupation  of  his  holding. 
The  point  that  the  title  of  the  rate  specified  no  date  of  commencement 
was  raised  in  Davis  v.  Woodfield  (1900)  as  reported  in  64  J.  P.  215,  but 
the  Court  did  not  deal  with  it. 


Digitized  by 


Google 


K.B.  KINGS    BENCH    DIVISION.  1 343 

Lord  Alverstone  CJ.  In  cases  of  distress  warrants  for  rates  ^^^4^ 
hitherto  brought  before  us,  in  which  the  point  has  been  raised  as  to  Oheney  v. 
whether  the  justices  have  a  discretion  in  the  exercise  of  which  they  may  TWlowin. 
decline  to  enforce  payment  of  a  rate,  we  have  in  several  instances  said 
that  we  do  not  pretend  to  give  an  exhaustive  enumeration  of  all  the 
objections  which  may  be  taken  upon  the  application  to  them  for  their 
warrant  of  distress  ;  and  we  have  frequently  added  that,  in  our  opinion, 
it  is  sufficient  to  decide  upon  each  case  as  it  stands  whether  the 
particular  objection  taken  by  the  ratepayer  be  valid  or  otherwise.  We 
have  lately  pointed  out  more  than  once,  in  dealing  with  orders  nisi  for 
writs  of  mandamus  obtained  by  rating  authorities  to  compel  justices  to 
issue  distress  warrants,  that  justices  have  a  certain  discretion,  as  in 
Rexy.  Gillespie^  1904,  i  K.  B.  1^4;  2  L.  G.  R.  59;  73  L,  J.  K.  B. 
106.  Still,  I  do  not  pretend  to  give  a  complete  enumeration  of  all  the 
grounds  upon  which  justices  may  decline  to  enforce  the  payment  of  a 
rate. 

In  the  present  case  a  poor  rate  had  been  made  on  November  6  to 
meet  a  precept  of  the  guardians  of  October  8,  and  it  was  alleged  to  have 
been  made  in  respect  of  expenses  from  the  previous  September  29  to  the 
following  March  25.  The  respondent  was  certainly  in  occupation  of 
his  premises  when  the  rate  was  made — i.e.,  allowed — on  November  6, 
for  the  justices  have  found  as  a  fact  that  he  took  possession  of  his 
holding  on  October  11,  1903,  that  the  rate  was  made  on  November  6, 
1903,  and  was  intended  to  cover  the  expenses  incurred  for  a  period  of 
six  months  onwards  from  September  29.  His  occupation  having  begun 
on  October  11,  he  look  the  objection  that  he  was  not  liable  to  pay  the 
proportion  of  the  rate  applicable  to  the  expenses  incurred  between  the 
previous  September  29  and  that  date.  I  am  clearly  of  opinion  that  it 
was  not  open  to  him  to  take  that  objection  upon  an  application  for  a 
distress  warrant.  The  rule  laid  down  and  the  principle  acted  upon  in 
Reg,  V.  TefHpest  (1898)  14  Times  L.  R.  199,  and  Davis  v.  Woodfield 
(1900)  81  L.  T.  782,  appears  to  me  to  be  the  right  one.  It  is  this  :  that 
the  date  of  the  allowance  of  the  rate  is  to  be  taken  as  the  date 
of  the  commencement  of  the  period  for  which  the  rate  has  been 
made.  But  if  the  rate  be  intended  to  cover  expenses  incurred  before 
that  date  it  may  well  happen  that  upon  an  appeal  against  it  an  objection 
may  be  taken  that  the  rate  is  bad  as  being  retrospective :  see 
Waddington  v.  City  of  London  Union  (1858)  E.  B.  &  E.  370;  28 
L.  J.  M.  C.  113.  Yet  whether  this  be  so  or  not,  the  objection  that  the 
rate  is  retrospective,  is  one  that  cannot  be  properly  raised  in  defence  to 
an  application  for  a  distress  warrant ;  for  Waddington^ s  case  decided 
that  an  objection  that  a  rate  is  retrospective  is  no  ground  for  the  refusal 
of  a  distress  warrant,  though  it  may  be  an  excellent  ground  for  an 
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^^^^        appeal  to  quarter  sessions.     As  to  this  objection  being  no  answer  to 
Cheney  z'.  enforce   payment  of  a  rate  there  is  the  further  authority  of  I^eg.  v. 

TaUowin.  Kingsion-on-Thanies  Justices  (1858)  E.  B.  &  E.  256;  27  L.  J.  M.  C. 

199.  It  has  been  contended  for  the  respondent  that  although  the  old 
law  may  have  stood  in  this  way  yet  section  14  of  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869,  has  worked  an  alteration,  because  it 
enacts  that  the  title  of  the  rate  shall  specify  "  the  period  for  which  the 
same  is  estimated."  That  is  to  say  that  a  terminus  a  quo  should  be 
stated  on  the  title  of  the  rate  and  that  as  it  disclosed  no  starting  date 
there  was  such  an  invalidity  on  tRe  face  of  the  rate  itself  as  to  entitle 
the  justices  to  take  it  into  account  in  determining  whether  they  would 
issue  their  distress  warrant.  I  am  unable  to  assent  to  that  contention 
for  I  think  the  words  mean  nothing  more  than  the  period  for  which  the 
rate  is  made.  Section  14  was  drawn  with  regard  to  the  law  as  it 
existed  at  the  passing  of  the  Act,  and  taking  the  date  of  the  rate  as  its 
starting  point,  required  the  period  to  be  set  forth  in  the  title  merely  to 
give  ratepayers  notice  of  the  date  up  to  which  it  was  to  operate.  There 
is  therefore  nothing  in  the  point  that  the  rate  is  bad  on  the  face  of  it, 
on  the  ground  of  supposed  omission  to  state  the  two  termini. 

It  has  been  further  contended  that  there  ought  to  be  a  proportionate 
reduction  of  the  amount  of  the  rate  in  respect  of  the  time  during  which 
the  respondent  was  not  in  occupation.  It  is  true  that  when  the 
occupier  goes  out  of  occupation  after  the  making  of  the  rate,  section  16  of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869,  as  amended  by 
section  3  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869, 
Amendment  Act,  1882  (45  &  46  Vict.  c.  20),  allows  a  reduction  on  the 
amount  of  the  rate,  but  there  is  no  authority  for  saying  that  where  the 
rate  has  been  made  after  the  commencement  of  the  occupation  there 
must  be  a  reduction  in  respect  of  non-occupation  during  the  earlier  part 
of  the  period  expenses  incurred  for  which  the  rate  was  intended  to 
cover.  I  am  therefore  of  opinion  that  the  respondent  has  mistaken  his 
remedy,  he  ought  to  have  appealed  to  quarter  sessions  against  the  rate 
as  being  retrospective.  1  am  also  of  opinion  that  the  justices  ought  to 
have  issued  their  distress  warrant. 

Kennedy  J.     I  am  of  the  same  opinion. 
Phillimore  J.     I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant — Crowders,  Vizard,  and  Oldham,  for 
Mills  and  Reeve,  Norwich. 

Solicitors  for  the  respondent — Rawlings  and  Butt,  for  W.  E.  Keefe, 
Norwich. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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Ibiab  Court  of  Juatice- 

KINO'S    BENCH    DIVISION. 

GARLICK  u.  KNOTTINGLEY  URBAN  DISTRICT  COUNCIL. 

InTeetloiui  disease— Destpuotion  of  olothln^r— Compensation— Powera 
of  medical  offloep  of  health— Sanction  of  local  authority- Public 
Health  Act,  1875  (88  6c  89  Vict,  c  66),  ss.  120, 121,  806. 

The  power  given  to  the  local  authority  by  section  121  of  the  Public 
Health  Act,  J  875,  to  direct  the  destruction  of  articles  which  have  been 
exposed  to  infection  is  not  exercisable  by  the  medical  officer  of  health 
on  his  own  initiative.  Consequently,  where  such  articles  have  been 
destroyed  by  the  direction  of  the  medical  officer  of  health,  given  without 
the  sanction  of  the  local  authority,  the  owner  of  the  articles  cannot, 
at  all  events  in  the  absence  of  evidence  of  ratification  of  the  mediial 
officer's  action  by  the  local  authority,  claim  compensation  in  respect  oj 
their  destruction  under  section  308  of  the  Act, 

Appeal  from  the  county  court. 

The  action  was  brought  on  an  award  purporting  to  be  made  under 
section  308  of  the  Public  Health  Act,  1875,  under  the  following 
circumstances  : — 

In  or  about  April,  1902,  smallpox  broke  out  in  the  plaintiffs  house, 
which  was  situate  in  the  defendant  council's  district.  Some  five  or  six 
weeks  after  the  outbreak  the  medical  oflScer  to  the  defendant  council 
directed  the  inspector  of  nuisances  to  the  council  to  destroy  certain 
articles  of  clothing  and  bedding  which  had  been  exposed  to  infection, 
and  the  articles  in  question  were  destroyed  accordingly.  These 
directions  the  medical  officer  gave  without  any  special  authority  from 
the  defendant  council. 

The  plaintiff  claimed  compensation  from  the  defendant  council  in 
respect  of  the  articles  destroyed  under  section  308  of  the  Public  Health 
Act,  1875,  and  on  the  refusal  of  the  defendants  to  satisfy  his  claim 
appointed  an  arbitrator.  The  defendants  repudiated  liability  altogether, 
and  refused  to  appoint  an  arbitrator,  and  the  arbitration  proceeded,  in 
the  absence  of  the  defendants,  before  the  plaintiffs  arbitrator.  The 
arbitrator  awarded  the  plaintiff  ^^14  8s.  as  compensation,  and 
ordered  the  defendants  to  pay  costs,  which  (including  the  arbitrator's 
charges  of  ;^6  19s.  6d.)  were  taxed  at  £,2^  6s.   lod. 

The  action  was  brought  on  this  award  to  recover  the  two  sums  in 
question,  making  together  ^38  14s.   lod. 

The  learned  county  court  judge  gave  judgment  as  follows : — 

'*  In  my  opinion  the  only  substantial  question  in  this  case  is  whether 
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it  is  within  the  power  of  the  medical  officer  of  health  to  order  the 
destruction  of  articles  which  have  been  exposed  to  infection  from  any 
dangerous  infectious  disorder  without  getting  special  permission  in  eadi 
case  from  the  urban  district  council  or  other  authority.  It  is  cleariy 
essential  that  in  matters  of  this  sort,  action  should  be  taken  without 
delay  to  prevent  the  possible  spread  of  infection ;  the  urban  district 
council  is  certainly  not  in  session  daily,  and  to  wait  until  the  next 
meeting  in  ordinary  course,  or  until  a  special  meeting  of  that  body 
could  be  summoned,  might  have  the  most  prejudicial  consequences  to 
the  health  of  the  community.  The  medical  officer  of  health  is  appointed 
and  paid  by  the  defendants  (see  sections  190  and  191  of  the  Public 
Health  Act,  1875),  ^"^  ^^  *11  events  in  the  absence  of  any  express 
limitation  of  his  authority  by  that  body,  he  appears  to  me  to  be  dieir 
representative  in  regard  to  this  matter.  If  this  view  be  correct,  and,  if. 
as  in  this  case,  in  consequence  of  such  action,  a  person  sustains 
damage,  his  claim  to  compensation  must  fall  within  the  provisions  of 
section  308  of  the  Public  Health  Act,  1875,  as  he  is  a  person  who  has 
sustained  damage  by  reason  of  the  exercise  of  one  of  the  powers  of  the 
Act  in  relation  to  a  matter  as  to  which  he  is  not  himself  in  default, 
and  is  therefore  entitled  to  full  compensation  by  the  local  authority." 

The  Public  Health  Act,  1875  (S^  &  39  Vict.  c.  55),  provides  as 
follows  : — 

Seciicm  121.  Any  local  authority  may  direct  the  destruction  of  any  bedding 
clothing  or  other  articles  which  have  been  exposed  to  infection  from  any  dangerous 
infectious  disoider,  and  may  give  compensation  for  the  same. 

Section  308.  Where  any  person  sustains  any  damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  this  Act,  in  relation  to  any  matter  as  to  which  he  is  not  himself  in 
default,  full  compensation  shall  be  made  to  such  person  by  ihe  local  authoritr 
exercising  such  powers  ;  and  any  dispute  as  to  the  fact  of  damage  or  amoont  of 
compensation  shall  be  settled  by  arbitration  in  manner  provided  by  this  Act 

Bairstow  for  the  defendants.  The  medical  officer  had  no  power  to 
order  the  destruction  of  these  articles  without  the  special  permission  of 
the  urban  district  council.  The  damage  sustained  by  the  plaintiff  was 
therefore  not  due  to  the  exercise  of  their  powers  by  the  defendants,  and 
does  not  come  within  section  308.  The  plaintiff  may  have  a  remedy 
against  the  medical  officer,  but  he  cannot  claim  compensation  from  the 
defendants  under  section  308.  The  medical  officer  is  not  the  represen- 
tative of  the  local  authority  in  these  matters  so  as  to  enable  him  to  act 
on  his  own  initiative ;  nor  could  the  defendants  delegate  their  powers 
in  the  matter  to  him :.  High  v.  Billings  (1903)  1  L.  G.  K.  723. 

Scholefield  for  the  plaintiff.  It  was  open  to  the  county  court  judge 
to  assume  that  the  medical  officer  had  the  authority  of  the  defendants  to 
destroy  the  articles.     The  case  is  one  of  those  in  which,  in  view  of  the 
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necessity  for  prompt  action,  he  must  be  intended  to  act  on  his  own 
initiative  :  Cheetham  v.  Manchester  Corporation  (1875)  L.  R.  10  C.  P.  Sarlicki/. 
249;  44  L.  J.  C.  P.  139.     Further,  in  the  particular  circumstances,  the  5]?**"i^?L^ 
county  court  judge  might  well  hold  that  the  medical  officer  had  authority  (jouncil. 
from  the  council,  or,  at  all  events,  that  they  ratified  his  action.     The 
outbreak  of  smallpox  had  been  going  on  for  six  week  when  the  articles 
were  destroyed,  and  it  is  obvious  that  the  whole  of  the  circumstances 
must  have  been  within  the  cognizance  of  the  council,  and  that  they 
must  have  known  what  their  officer  was  doing.      A  disastrous  state  of 
things  might  arise  were  a  medical  officer,  in  times  of  virulent  epidemic 
disease,  to  wait  for  the  express  sanction  of  the  district  council  before 
destroying  infected  bedding  and  clothing. 

Lord  Alverstone  C.J.  In  this  case  it  is  clear  that  the  act  in 
respect  of  which  the  claim  is  made  is  at  any  rate  on  the  face  of  section 
121  of  the  Public  Health  Act,  1875,  intended  to  be  the  act  of  the  local 
authority.  I  do  not  intend  to  decide  or  express  any  opinion  as  to  what 
might  happen  in  a  case  in  which  there  was  evidence:  that  the  local 
authority  had  acted  by  means  of  an  officer  to  whom  they  had  delegated 
powers,  or  by  whom  they  had  directed  the  thing  to  be  done.  That 
question  may  arise.  All  I  say  is  that  in  this  case  I  see  no  evidence 
whatever  of  any  delegation  of  authority,  and  I  see  no  evidence  of  any 
act  by  the  local  authority.  The  clothes  were  destroyed  in  the  month  of 
April.  Some  report  of  the  case  appears  to  have  been  made  in  the 
month  of  May,  but  the  medical  officer  who  reported  it  does  not  suggest 
that  he  made  any  report  of  the  destruction  of  the  articles,  and  what 
happened  when  the  claim  was  made,  some  three  or  four  months  after- 
wards, does  not  seem  to  me  to  fit  in  with  any  view  that  the  report  of 
the  destruction  had  previously  been  made.  I  think  in  a  case  in  which 
there  is  no  evidence  whatever  of  acting  by  means  of  a  committee  or  an 
officer,  and  no  evidence  of  adoption  or  ratification  of  the  act,  we  must 
look  at  the  language  of  sections  120  and  121,  and  we  must  find  on  the 
face  of  the  statute  either  expressly  or  by  implication  that  the  local 
authority  could  act  through  their  medical  officer.  When  we  look  at 
section  120,  which  says  "Where  any  local  authority  are  of  opinion,  on 
the  ctrtiiKjale  uf  iheti  mediciil  ofllctrr  oi  healili  m  uf  any  uther  legally 
qualified  medical  praclitioner,  that  the  cleansing  and  disinfecting  0*  any 
house  or  part  thereofj  and  of  any  articles  therein  liktly  to  roiain  infec- 
tion, would  lend  to  prevent  or  check  infecttous  disease,  it  shall  be  the 
duly  of  such  authority  to  give  notice  in  writing'*;  whun  we  find  the 
next  section  is  ;  ''Any  local  authority  may  direct  the  destruction  of  any 
bedding  clothing  or  other  articles  which  havu  been  exposed  to  infec- 
tion/* it  is  plain  that  when  rights  of  property  are  being  dealt  withi 
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190^  the  destroying  of  a  person's  property  ought  to  be  upon  the  authority, 
and  by  the  sanction  of  the  local  authority.  This  is  not  a  matter  lightly 
to  be  left  to  the  discretion  of  the  medical  officer.  Of  course,  in  cases 
of  very  bad  infection  it  may  be  necessary  for  the  medical  officer  to  take 
steps  and  to  have  a  special  meeting  of  the  local  authority  to  deal  with 
it ;  or  if  that  state  of  things  existed  the  local  authority  would  be  meeting 
to  deal  with  the  danger ;  but  it  seems  to  me  that  section  121  does  not 
contemplate  the  mere  opinion  of  the  medical  officer,  and  I  do  not  think 
it  contemplates  the  local  authority  acting  upon  or  ratifying  the  act  of  the 
officer.  I  express  no  opinion  upon  that,  because  we  may  have  a  case 
in  which  different  things  have  occurred.  Here  nothing  was  provedi 
except  that  the  medical  officer,  who,  by  the  way,  was  the  medical 
attendant  of  the  plaintiff  himself,  thought  that  the  clothes  should  be 
destroyed,  and  ordered  them  so  to  be.  With  regard  to  ratification, 
what  happened  alterwards  I  do  not  understand,  and  do  not  think  it  can 
be  pressed  on  the  lines  Mr.  Scholefield  has  pressed  it.  A  claim  was 
made,  the  defendants  said  they  would  not  pay  it,  they  refused  to  accept 
it,  refused  to  appoint  an  arbitrator,  and  at  the  outset  asked  the  plaintiff 
to  send  in  a  more  reasonable  claim.  How  that  can  be  ratification  of 
this  claim  I  do  not  quite  see.  I  am  of  opinion,  with  great  deference  to 
the  opinion  of  the  county  court  judge,  that  there  is  no  act  of  the  local 
authority  making  them  liable. 

Kennedy  J.  I  am  of  the  same  opinion.  There  are  only  two  ways  in 
which  the  local  authority,  who  exist  for  public  purposes  and  spend 
public  money  with  which  they  are  entrusted,  can  be  made  liable  for  the 
act,  which  unquestionably  was  not  an  act  to  which  they  gave  in  any 
form  sanction  at  the  time,  or  expressed  it  afterwards.  Those  two  ways 
would  be  that  it  was  part  of  the  general  duties  entrusted  to  the  medical 
officer  of  health  to  destroy  articles  exposed  to  infection,  and  therefore 
that  the  destruction  by  him  was  the  destruction  by  them  through  their 
servant.  There  has  been  no  attempt  made,  or  could  be  made,  as  far  as 
I  know,  to  show  that  a  medical  officer  of  health  virtute  officii  has  a  right 
to  order  clothes  and  property  to  be  destroyed.  As  far  as  that  is  con- 
cerned, it  would  seem  to  be  a  dangerous  power  to  give.  Then  we  were 
fairly,  if  the  facts  justified  it,  pressed  by  the  argument  that  it  would  be 
a  sad  thing  for  the  public  if  a  doctor  had  to  wait  before  destroying 
infected  clothes.  The  fact  is  that  this  case  was  not  a  case  of  urgency. 
The  medical  officer  waited  six  weeks  before  he  ordered  the  destruction 
of  the  articles ;  and  there  could  be  no  inference  of  authority  from  his 
being  a  person  who  might  be  said  in  emergencies  to  be  entrusted  with 
special  powers  with  which  the  local  authority  is  invested.  It  is  not  a 
case  in  which  he  can  be  said  to  be  put  in  the  position  of  one  who  acts 
because  the  emergency  demands  that  somebody  should  act,  and  he  was 
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the  only  officer.     He  waited  six  weeks,  and  ordered  the  destruction  of 
the  articles  by  the  inspector  of  nuisances.     There  was  ample  time  to  Garlick  r;. 
communicate  with  the  local  authority  to  get  them  to  order  something,  5''*£|J|^^-2^^ 
which,  according  to  the  argument  of  the  respondent,  justifies  a  money  OounciL 
claim  against  the  district. 

As  to  ratification,  I  do  not  see  any  evidence  of  ratification  of  the  act, 
and  considering  that  by  section  126  (3)  this  bedding  or  clothing  could 
not  have  been  lent,  sold,  transmitted,  or  exposed  without  incurring  a 
penalty  not  exceeding  ;^5,  it  is  quite  clear  to  me  that  it  was  quite  safe 
where  it  was,  and  the  natural  thing  would  be  that  the  local  authority, 
who  had  never  given  any  express  authority,  nor  given  a  general  authority 
in  their  appointment  of  the  medical  oflficer,  should,  be  consulted  before 
anything  should  be  destroyed,  the  destruction  of  which  is  to  give  birth 
to  a  legal  right  to  compensation  for  the  value  of  the  thing  destroyed, 
which  might  have  been  disinfected,  and  as  regards  which  certainly  the 
local  authority,  as  representing  the  public,  ought  to  have  the  opportunity 
to  say  whether  the  additional  expense  ought  to  be  incurred  if  any  was 
involved.  I  think,  with  great  respect,  there  was  no  evidence  on  which 
the  judge  could  properly  come  to  the  decision  he  did. 

Appeal  allowed. 

Solicitor  for  the  plaintiff— "Esintst  Darley  Atkinson,  Knottingley. 

Solicitors  for  the  defendants — Charles  Russell  &  Co.,  for  Charles 
Lowden,  Pontefract. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
It  may  be  observed  that  there  is  some  doubt  whether  section  308  of  the  Public 
Health  Act,   1875,  applies  at  all  with  reference  to  the  destruction  of  infected 
articles  under  section  121,  seeing  that  that  section  itself  contains  provisions  as  to 
compensation  in  such  cases. 
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/ufy  4.  ffe  HANWELL  URBAN  DISTRICT  COUNCIL  and  SMITH. 

Stpeets— Private  street  wopks— Appoptlonment— Apbltnttlon— JqHs- 
dlotlon  of  apbltpatop  —  Reoovepy  of  expensee— Juptodletton  of 
Justloes  —  Appeal  to  Looal  Oovepnment  Boapd  —  Public  Health 
Aet»  1876  (88  dE  89  Vlot.  c.  56),  se.  160,  267,  26& 

An  objection  to  an  apportionment  of  expenses  of  private  street 
works  xmder  section  150  of  the  Public  Health  Acty  1875,  on  tht 
ground  that  it  includes^  in  addition  to  expenses  properly  chargeable 
against  the  fronta^ers^  expenses  not  properly  so  chargeable — eg., 
expenses  of  setverin^  where  the  street  is  dlready  sewered  to  the  satis- 
faction of  the  local  authority — cannot  be  taken  either  before  an 
arbitrator  to  whom  a  dispute  as  to  the  apportionment  is  referred 
under  section  257,  or  whether  the  apportionment  has  been  disputed 
or  noty  by  way  of  defence  to  proceedings  for  the  recovery  of  the  amount 
apportioned.  The  only  remedy  of  the  frontager  in  such  a  case  is  by 
appeal  to  the  Local  Government  Board  under  section  268. 

Wake  V,  Sheffield  Corporation  (1883)  12  Q.  B.  D,  142;  53 
L.  J.  M.  C.  I,  followed, 

Hornsey  Local  Board  v,  Davis,  1893,  i  Q.  B.  756 ;  62  L.  J.  Q.  B. 
427,  explained. 

Award  of  an  umpire  stated  in  the  form  of  a  special  case  as 
follows : — 

1.  This  is  an  award  stated  by  me  the  undersigned  Robert  Ernest 
Moore  in  the  form  of  a  special  case  for  the  opinion  of  the  Court  under 
section  7  ib)  of  the  Arbitration  Act,  1889. 

2.  The  parties  to  this  arbitration  were  the  Hanwell  Urban  District 
Council  and  Mr.  F.  W.  Smith  of  Shirley  Gardens  Hanwell  in  the 
county  of  Middlesex,  and  the  dispute  in  question  was  with  reference 
to  the  apportionment  of  certain  expenses  as  having  been  incurred  by 
the  said  Council  under  section  150  of  the  Public  Health  Act,  1875. 

3.  Within  the  jurisdiction  of  the  said  Council  is  a  certain  street 
known  as  Shirley  Gardens  which  at  the  date  of  the  service  of  the  notice 
next  hereinafter  referred  to  Avas  not  a  highway  repairable  by  the 
inhabitants  at  large. 

4.  On  the  29th  day  of  August,  1901,  the  said  Council  caused  to  be 
served  on  the  owners  of  premises  fronting  adjoining  or  abutting  on  the 
said  street  (including  the  said  F.  W.  Smith)  a  notice  that  the 
road  was  not  sewered  levelled  paved  metalled  flagged  channelled  and 
made  good  to  their  satisfaction,  and  required  the  owners  to  execute 
the  works  mentioned  in  the  notice. 
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5.  The  owners  did  not  comply  with  the  said  notice  and  the  Council 
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accordingly  executed  the  said  works  themselves.  Re  Hanwell 

6.  The  said   works    having   been   completed,  the  surveyor   of  the^^^^^^^ 
Council  proceeded  to  apportion  the  sum  of  ^1,112  17s.  od.,  as  being  gnji^h. 

the  total  cost  thereof,  among  the  owners  of  the  premises  adjoining  or 
abutting  on  the  said  street.  Particulars  showing  how  the  said  sum  of 
^1,112  17s.  od.  was  made  up  are  shown  in  the  document  marked  A 
which  is  annexed  to  and  forms  part  of  this  case. 

7.  On  the  22nd  September,  1902,  the  surveyor  to  the  Council  made 
his  apportionment  whereby  he  apportioned  the  said  sum  of 
j£i,ii2  17s.  od.  according  to  frontage  among  the  owners  of  the  pre- 
mises abutting  upon  the  said  road  without  inserting  therein  the  names 
of  the  persons  to  whom  he  ascribed  the  ownership  of  the  said  premises 
respectively.  The  document  marked  B  which  is  annexed  to  and  forms 
part  of  this  case  is  a  copy  of  the  said  apportionment.  Notice  of  the 
said  apportionment  was  duly  served  on  the  owner  of  each  of  the 
premises  mentioned  therein  by  delivering  copies  thereof  to  some  person 
upon  the  said  premises. 

8.  The  surveyor  of  the  Council  also  caused  to  be  served  on  the  said 
Mr.  F.  W.  Smith  the  notice  copy  of  which  marked  C  is  also 
annexed  to  and  forms  part  of  this  case.  Enclosed  under  the  same 
cover  with  such  last-mentioned  notice  was  a  document  purporting  to 
show  that  the  total  sum  of  ^£665  iis.  lod.  had  been  apportioned  in 
respect  of  the  premises  mentioned  in  the  list  therein  set  out,  and  also 
showing  the  amount  apportioned  in  respect  of  each  of  the  premises 
contained  in  such  list.  A  copy  of  the  said  document  marked  D  is  also 
annexed  to  and  forms  part  of  this  case. 

9.  The  said  F.  W.  Smith  duly  gave  notice  to  the  Council  that 
he  disputed  the  surveyor's  apportionment  and  thereupon  each  party  to 
the  dispute  appointed  an  arbitrator  pursuant  to  the  Public  Health  Act, 
1875,  and  the  said  arbitrators  having  failed  to  appoint  an  umpire, 
application  by  the  Hanwell  Urban  District  Council  for  the  appointment 
of  an  umpire  was  made  to  the  Local  Government  Board,  and  the  said 
Board  duly  appointed  me  to  act  as  umpire  in  the  matter  of  the  said 
dispute. 

10.  The  said  arbitrators  having  failed  to  make  their  award  within 
the  time  limited  in  that  behalf  both  parties  to  the  said  arbitration 
called  upon  me  to  adjudicate  in  the  said  dispute  and  I  accordingly  duly 
took  upon  myself  the  burden  of  the  reference. 

11.  Upon  the  hearing  of  the  said  arbitration  before  me  counsel  for 
the  said  F.  W.  Smith  put  forward  the  following  contentions  by 
way  of  objection  to  the  apportionment  namely  : — 

\d)  That  the  total  sum  apportioned  among  the  owners  was  larger 
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^^^^        than  the  sum  which  the  surveyor  was  legally  entitled  to   apportioii 

/^e  Hanwell       amongst  them  under  section  150  of  the  Public  Health  Act,  1875,  ^  it 

Urban  Distoct     included  the  cost  of  laving  a  surface  water  sewer  although  there  was  at 

gnuth,  the  date  of  the  service  of  the  notices  under  the  said  section  an  existing 

surface  water  sewer  with  w^hich  the  Council  must  in  point  of  law  be 

taken  to  have  been  satisfied  within  the  meaning  of  the  said  section. 

(^)  That  even  if  the  surwvor  was  entitled  to  include  in  his  appor- 
tionment the  cost  of  such  ]X)rtion  of  the  said  surface  water  sewer  as 
was  laid  in  the  said  road  itself  the  total  sum  apportioned  was  never- 
theless larger  than  the  sum  which  the  surveyor  was  legally  entitled  to 
apportion  amongst  the  owners  as  it  included  the  cost  of  carrying  the 
said  sewer  beyond  the  limits  of  the  said  road  to  its  outfall  in  the  main 
sewer  in  the  Uxbridge  Road. 

(c)  That  the  total  sum  apportioned  among  the  owners  was  excessive 
as  it  improperly  included  an  addition  of  5  per  cent,  to  the  amount 
actually  paid  to  the  contractors  for  carr\'ing  out  the  works,  such  per- 
centage having  been  added  for  the  purpose  of  covering  office  expenses 
and  other  incidental  expenses. 

(d)  That  the  said  F.  W.  Smith  had  been  wrongly  charged  as 
the  owner  of  two  parcels  of  land  adjoining  the  said  road  of  which  he 
was  not  in  fact  the  owner. 

(e)  That  the  total  sum  apportioned  among  the  owners  was  excessive 
as  it  improperly  included  the  amount  charged  by  the  contractors  who 
executed  the  works  for  "  maintaining  the  same  in  good  condition,  regu- 
larly cleaning  out  the  gulleys  and  channels  scavenging  the  road  and 
paths  for  12  months  after  the  surveyors  certificate  of  completion  free 
of  all  expenses  to  the  Council." 

12.  It  was  contended  by  counsel  on  behalf  of  the  Hanwell  Uiban 
District  Council  that  I  had  no  jurisdiction  to  entertain  any  of  the  said 
objections  so  raised  on  behalf  of  the  said  F.  W.  Smith  and 
further  that  none  of  the  said  objections  even  if  I  had  jurisdiction  to 
entertain  them  could  be  sustained  in  point  of  law.  It  was  however 
arranged  that  I  should  hear  the  evidence  which  the  parties  should 
respectively  think  fit  to  place  before  me  with  reference  to  the  said 
points  and  should  state  my  award  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court  pursuant  to  section  7  (b)  of  the  Arbitration  Act, 
1889,  both  parties  agreeing  to  abide  by  any  order  the  Court  should 
think  fit  to  make  with  regard  to  the  costs  of  the  special  case. 

15.  With  reference  to  objection  (a)  the  following  facts,  which  were 
proved  to  my  satisfaction,  constitute  the  circumstances  from  which  it 
was  contended  I  was  bound  in  point  of  law  to  hold  that  the  Council 
were  satisfied  with  the  existing  surface  water  sewer : — 

(i.)  In  the  month  of  January,  1890,  before  Shirley  Gardens  had  been 
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actually  laid  out,  a  plan  of  the  proposed  road  was  submitted  to  the        lOO*- 
Local  Board  (the  predecessors  of  the  said  Council)  by  the  persons  pro-  /TianweU 
posing    to  lay   out  the   same.     The  said  plan  indicated  that  it  was  U'^.  I^is*"^* 
intended  to  lay  along  the  course  of  the  said  road  a  soil  sewer  and  a  gSth  ^  *°^ 
9  inch  surface  water  sewer, 

(ii.)  The  said  plan  was  approved  by  the  Local  Board  on  the 
6th  January,  1 890. 

(iii.)  Shortly  after  the  approval  of  the  said  plan  Shirley  Gardens  was 
laid  out  and  a  soil  sewer  and  a  9  inch  surface  water  sewer  were  in  fact 
laid  in  it  along  the  lines  shown  on  the  said  plan. 

(iv.)  No  notice  of  completion  of  the  said  work  was  ever  given  to  the 
said  Council  or  their  predecessors  as  required  by  their  bye-laws  and 
the  said  sewer  was  never  in  fact  passed  by  their  surveyor  nor  did  the 
Council  or  their  predecessors  ever  formally  express  themselves  as 
satisfied  with  the  said  sewer  although  the)-  did  not  express  any  dis- 
satisfaction with  the  same.  The  present  surv'ejor  of  the  Council  was 
however  certainly  aware  of  its  existence  in  October,  1900,  and  although 
there  was  no  direct  evidence  on  the  point,  I  drew  the  inference  that 
he  and  his  predecessors  must  have  been  aware  of  its  existence  since  it 
was  first  laid. 

(v.)  The  said  surface  water  sewer  was  never  in  fact  properly  laid 
and  was  wholly  useless. 

(vi.)  It  was  the  intention  of  the  Council  that  all  houses  to  be  erected 
in  the  said  road  should  be  provided  with  a  separate  system  for  soil  aixl 
surface  water  drainage  respectively  and  that  the  surface  water  drains 
of  each  house  should  be  connected  with  a  surface  water  sewer,  and  in 
the  month  of  October,  1900,  when  several  houses  in  the  said  street 
were  in  course  of  erection  notices  were  served  by  the  Council's  sur- 
veyor on  the  said  F.  W.  Smith  as  the  person  erecting  the  same 
calling  his  attention  amongst  other  things  to  the  fact  that  the  said 
houses  were  not  provided  with  separate  surface  water  drains  and 
requiring  him  to  provide  them. 

(vii.)  In  or  about  the  month  of  November,  1900,  the  said  surveyor 
served  upon  the  said  F.  W.  Smith  notices  in  respect  of  11  other 
houses  which  were  in  course  of  erection  or  had  then  been  recently 
erected  by  him  in  the  said  street  calling  his  attention  to  the  fact  that 
the  surface  water  drains  of  such  houses  had  been  connected  with  the 
soil  sewer  and  requiring  him  to  disconnect  them  and  connect  with  the 
surface  water  sewer.  Such  last-mentioned  notices  howe\er  had  not  in 
fact  been  complied  with  at  the  date  when  the  notices  under  section  1 50 
of  the  Public  Health  Act  were  served. 

(viii.)  In  the  course  of  erecting  certain  of  the  houses  in  the  said 
road   the   said   F.    W.    Smith  had   occasion  to  undermine   the  said 
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surface  water  sewer  for  the  purpose  of  connecting  the  soil  drains  of  such 
houses  with  the  soil  sewer  and  in  order  to  prevent  the  said  sewer  from 
collapsing  the  said  F.  W.  Smith  by  the  instructions  of  the  said 
survejor  placed  a  packing  of  concrete  between  each  drain  and  the 
surface  water  sewer  at  the  point  where  the  drain  passed  under  it. 

(ix.)  Upon  the  instructions  of  the  said  Council  the  said  sur\'eyor  in 
the  year  190T  prepared  (with  a  view  to  the  ser\'ice  on  the  owners  of 
notices  to  make  up  the  said  road  under  section  150  of  the  said  Act) 
plans  sections  and  estimates  of  the  works  which  he  deemed  necessary 
to  l^e  carried  out  in  the  said  road,  the  resolution  of  the  Council  upon 
which  the  said  surveyor  acted  in  preparing  such  plans  was  in  the 
following  words: — 

"  That  the  surveyor  be  instructed  to  prepare  the  necessarj  plans, 
&C.  for  the  making  up  of  Shirley  Gardens  and  the  approach 
thereto  under  the  150th  section  of  the  Public  Health  Act, 

1875." 

(x.)  Amongst  the  works  included  in  the  plans  sections  and  estimates 
so  prepared  by  the  said  surveyor  was  the  laying  of  a  new  surface  water 
sewer.  The  said  plans  sections  and  estimates  were  laid  before  the 
Council  who  thereupon  passed  a  resolution  whereby  they  authorised 
the  service  of  notices  under  the  said  section  requiring  the  owners  to 
execute  the  works  comprised  in  the  said  plans  sections  and  estiinabe& 

(xi.)  The  new  surface  water  sewer  which  was  laid  by  the  Council 
was  connected  with  a  sewer  which  had  about  12  months  previously 
been  laid  in  the  Uxbridge  Road  whereas  the  old  one  discharged  into 
a  water  course  running  along  the  Uxbridge  Road.  The  new  sewer  was 
also  laid  at  a  greater  depth  than  the  old  sewer. 

14.  With  regard  to  objection  (d)  no  direct  evidence  of  title  was  given 
either  on  behalf  of  the  council  or  on  behalf  of  the  said  F.  W. 
Smith  other  than  a  mere  denial  by  the  said  F.  W.  Smith  that 
he  was  the  owner.  The  said  F.  W.  Smith  however  in  cross- 
examination  stated  that  he  knew  who  the  owner  was  but  declined  to 
give  his  name.  He  also  admitted  that  the  houses  he  had  erected 
adjoining  Shirley  Gardens  had  been  erected  imder  a  building  lease 
granted  to  him  of  the  whole  building  estate  which  included  both  the 
plots  referred  to.  That  he  had  excavated  gravel  from  one  of  such 
plots  and  used  the  gravel  in  making  up  the  roadway  of  Shiriey  Gardens. 
And  that  building  plans  which  were  produced  by  the  Council  and  put 
in  had  been  submitted  by  him  pursuant  to  the  Coundl's  bye-laws  upon 
which  plans  the  other  of  such  plots  was  shown  as  included  in  the 
garden  at  the  rear  of  the  proposed  building.  If  I  had  jurisdiction  to 
entertain  this  objection  at  all  I  find  that  the  onus  of  proof  if  upcMi  the 
Council  was  not  satisfied  by  them  and  if  upon  the  said  F.  W. 
Smith  was  not  satisfied  by  him. 
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1 5.  With  regard  to  objection  (e)  the  contractor  who  carried  out  the 


1904w 


works  contracted  as  follows :  "  The  whole  of  the  works  to  be  main-  /^e  Hanwoll 
tained  in  good  condition  the  gullies  and  channels  r^ularly  cleaned  out  Fj**^.,^^^^ 
and  the  road  and  paths  scavenged  and  watered  by  the  contractor  for  gjnith. 
12    months  after  the  surveyor's  certificate  of  completion  free  of  all 
expense  to  the  Council."     I  was  however  satisfied  that  the  payments 
made  by  the  Council  to  the  contractor  for  the  works  executed  by  him 
were  fair  and  reasonable  charges  for  the  works  done  and  the  materials 
supplied.     And  that  all  the  quantities  of  the  work  done  had  been 
properly  measured  up  and  the  contractors  paid  upon  such  quantities 
only. 

1 6.  The  following  cases  were  cited  in  argument  before  me : — Bay  ley 
V.  Wilkinson  (1864)  33  L.  J.  M.  C.  161 ;  Sandgate  Local  Board  v. 
KeenCf  1892,  i  Q.  B.  831 ;  61  L.  J.  Q.  B.  775;  Reg.  v.  Local  Govern- 
ment Board  (1882)  10  Q.  B.  D.  309;  52  L.  J.  M.  C.  4;  Wake  v. 
Sheffield  Corporation  (1883)  12  Q.  B.  D.  142;  53  L.  J.  M.  C.  i; 
Walthamsiow  Local  Board  v.  Staines,  1891,  2  Ch.  606;  60  L.  J.  Ch. 
738;  Derby  Corporation  v.  Grudgings,  1894,  2  Q.  B.  496;  63  L.  J. 
M.  C.  170;  Caws  ton  v.  Bromley  Urban  District  Council  (1900) 
17  T.  L.  R.  25;  Hornsey  Local  Board  v.  Davis,  1893,  i  Q.  B.  756; 
62  L.  J.  Q.  B.  427;  Bonella  v.  Twickenham  Local  Board  (1878) 
20  Q.  B.  D.  63;  57  L.  J.  M.  C.  I  ;  Handsworth  District  Council  v. 
Derrington,  1897,  2  Ch.  438;  66  L.  J.  Ch.  691 ;  and  Handsworth  Local 
Board  v.  Taylor  (1893)  1897,  2  Ch.  442  n.;  &c.,  &c. 

17.  I  was  of  opinion  upon  the  cases  cited  that  I  had  no  jurisdiction 
to  entertain  any  of  the  objections  set  out  in  paragraph  1 1  of  this  case 
and  that  the  apportionment  made  by  the  surv-eyor  of  the  Han  well  Urban 
District  Council  ought  to  be  confirmed.  My  award  therefore  subject 
to  the  opinion  of  the  Court  is  as  follows : — 

Award. 
I  award  that  the  apportionment  made  by  Sidney  W.  Barnes  surveyor 
to  the  Hanwell  Urban  District  Council  and  dated  the  22nd  day  of 
September,  1902.  be  confirmed  and  I  do  hereby  confirm  the  same. 
And  I  declare  that  there  is  due  from  the  owners  of  all  the  premises 
mentioned  in  the  document  marked  D  annexed  to  this  award  the  total 
sum  of  ;£665  iis.  lod.  which  sum  I  apportion  among  the  owners  of 
the  said  respective  premises  in  manner  shown  in  the  said  document 
marked  D.  And  I  further  award  and  direct  that  the  said  F.  W. 
Smith  do  pay  to  the  Hanwell  Urban  District  Council  their  costs  of  the 
reference  which  I  assess  at  ^31  4s.  lod.  And  further  that  the  said 
F.  W.  Smith  do  bear  and  pay  the  costs  of  this  my  award  (includ- 
ing the  fees  of  the  two  arbitrators  and  the  umpire).  And  in  case  the 
said  Council  shall  pay  such  last-mentioned  costs  in  the  first  instance  I 
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^^Q^        award   and  direct   that  the   said   F.   W.    Smith   do   forthwith  rqay 
Re  Hanwell       to  the  said  Council  the  amount  which  they  shall  so  pay. 
Drtan  Disfrict         ^  g    j  ^y^s  also  of  opinion  that  if  I  had  jurisdiction  to  entertain  any 
gjnitli,  of  the  said  objections  set  out  in  paragraph  1 1  I  was  entitled  to  enter- 

tain objection  {a)  and  objection  {p)  on  the  ground  that  they  were 
objections  which  "  go  to  the  jurisdiction  of  the  local  authoritj-  to 
execute  the  works  in  question  at  the  expense  of  the  frontagers,"  but 
that  I  had  no  jurisdiction  to  entertain  objections  {c)  {d)  or  {e), 

19.  Assuming  that  I  was  entitled  to  entertain  objections  {a)  and  (i) 
but  not  objections  (c)  {d)  or  {e)  I  was  of  opinion  as  to  objection  (a) 
that  in  the  circumstances  set  out  in  paragraph  13  the  Council  must  he 
taken  to  have  accented  the  said  surface  water  sewer  and  that  the\*  were 
therefore  precluded  from  alleging  that  they  were  not  satisfied  with  the 
same.  I  accordingly  hold  that  this  objection  has  been  sustained,  and 
if  this  view  is  correct  it  will  be  unnecessar\^  to  deal  with  objection  {b) 
which  relates  to  part  only  of  the  said  surface  water  sewer. 

My  award  therefore,  on  the  assumption  that  I  had  jurisdiction  to 
entertain  objections  (a)  and  {b)  but  not  objections  {c)  (d)  or  (e)  and 
subject  to  the  opinion  of  the  Court  is  as  follows  : — 

Alternative  Award. 

I  award  and  declare  that  the  total  sum  to  be  apportioned  under 
section  150  of  the  Public  Health  Act,  1875,  among  the  owners  of 
premises  fronting  adjoining  or  abutting  on  Shirley  Gardens  is 
;£98o  OS.  pd.  of  which  sum  ^586  6s.  yd.  is  the  total  amount  which  1 
find  to  be  payable  by  the  owners  of  the  premises  hereinafter  mentioned 
being  the  premises  of  which  the  said  F.  W.  Smith  is  alleged  by 
the  Hanwell  Urban  District  Council  to  be  the  owner  and  I  apportion 
the  said  sum  of  ^£586  6s.  yd.  among  the  said  respective  premises  in 
manner  following  that  is  to  say  : — [Here  followed  a  schedule  containing 
an* apportionment  of  the;^586  6s.  2d.  into  36  items.] 

And  1  do  further  award  and  declare  that  the  Hanwell  Urban  District 
Council  do  pay  to  the  said  F.  W.  Smith  his  costs  of  the  refer- 
ence which  I  assess  at  £^4  i8s.  2d.  And  further  that  the  said  Urban 
District  Council  do  bear  and  pay  the  costs  of  this  my  award  (including 
the  fees  of  the  two  arbitrators  and  the  umpire).  And  in  case  the  said 
F.  W.  Smith  shall  pay  such  last-mentioned  costs  in  the  first 
instance  I  award  and  direct  that  the  said  Council  do  forthwith  repay  to 
the  said  Council  the  amount  which  the}^  shall  so  pay  (sic). 

20.  If  it  should  be  held  that  in  the  circumstances  above  set  out 
objection  (a)  ought  not  to  be  sustained  in  point  of  law  I  am  also  of 
opinion  that  objection  (b)  has  not  been  sustained  either,  as  I  find  as  a 
fact  that  the  portion  of  the  said  surface  water  server  in  the  Uxbridgc 
Road  served  Shirley  Gardens  only  and  was  necessar}'  for  the  purpose 
of  leading  the  said  surface  water  sewer  to  its  outfall. 
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2  1.  Assuming  then  that  I  was  entitled  to  entertain  objections  {a) i^O^ 

and  (b)  but  not  objections  (c)  (d)  or  (e)  but  that  I  ought  to  hold  that  ^Hanw»U 
objection  (a)  had  not  been  sustained  then  my  award  set  out  in  para-  Urban  Di«tpi«t 
graph  1 7  hereof  will  stand.     And  (subject  to  the  opinion  of  the  Court)  g^^ 
I  confirm  the  said  award  accordingly. 

22.  The  questions  for  the  opinion  of  the  Court  are: — 

Whether  I  had  jurisdiction  to  entertain  all  or  any  and  which  of 
the  objections  set  out  in  paragraph  1 1  hereof  and  if  so  whether 
any  and  which  of  such  objections  ought  to  be  sustained  in  point 
of  law. 

Upon  a  previous  occasion  when  the  present  case  came  into  the 
paper  for  argument,  the  learned  judge  (Channell  J.)  pointed  out  that 
as  it  was  a  case  under  the  Arbitration  Act,  any  judge  deciding  it  under 
that  Act  w^as  simply  in  the  position  of  an  arbitrator,  and  could  only 
decide  matters  that  the  arbitrator  could  decide,  and  nothing  useful  to 
the  parties.  The  case  then  stood  over  in  order  that  the  parties  might 
agree  upon  some  terms  which  would  give  the  Court  a  wider  jurisdic- 
tion. Accordingly  the  parties  agreed  to  the  following  terms : — "  The 
judge  shall  decide  whether  in  proceedings  to  recover  any  i>ortion  of 
the  amount  the  Court  before  whom  such  proceedings  shall  come  shall 
have  power  to  enforce  payment  for  a  less  amount  than  ;£665  iis.  lod., 
the  amount  of  the  first  award.  The  judge  shall  decide  whether  on  the 
facts  there  is  any  liability  on  the  owners  whoever  they'  may  be  in  respect 
of  the  surface  water  sewage  works.  The  judge  shall  also  decide 
whether  the  sums  of  ^^"51  i8s.  4d.,  5  per  cent  on  jQifO^S  5s.  lod. 
contractors'  account  as  agreed  are  rightly  included  in  the  appiJition- 
ment  as  expenses  incurred  by  the  Council  within  the  meaning  of 
section  150  of  the  Public  Health  Act,  1875." 

R.  Cunningham  Glen  for  the  District  Council.  The  objections 
which  the  responcJent  sought  to  take  before  the  arbitrator  are  not  such 
as  can  be  taken  either  as  objections  to  the  apix)rtionment  or  by  way  of 
defence  to  proceedings  for  the  rec(j\ery  of  the  exi)enses.  The  only 
remedy  in  res]>ect  of  such  objections  is  by  appeal  to  the  Local  Govern- 
ment Board  under  section  268  of  the  Public  Health  Act,  1875  '-  ^^^^^ 
v.  Sheffield  Corporation  (1883)  12  Q.  B.  D.  142  ;  53  L.  J.  M.  C.  1.  In 
Hornsey  Local  Board  v.  Davis,  1893,  i  Q.  B.  756;  62  L.  J.  Q.  B.  427, 
no  doubt  the  arbitrator  did  entertain  the  question  whether  the  street 
was  or  was  not  already  sewered  to  the  satisfaction  of  the  local  authority. 
But  no  objection  was  taken  to  his  jurisdiction ;  and  the  arbitration 
appears  to  have  been  treated  as  an  arbitration  at  common  law  rather 
than  as  an  arbitration  under  the  Act. 
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Secondly,  on  the  merits,  the  arbitrator  was  wrong  in  holding  that  the 
Council  must  be  taken  to  have  been  satisfied  with  the  sewering  of  the 
street  as  regards  the  surface  watjer  sewer.  When  they,  as  the  local 
board,  passed  the  plan  for  the  old  surface  water  sewer  the  estate  was 
in  cour.«e  of  development,  and  they  merely  accepted  the  jdan  as  a  plan 
of  a  sewer  which  would  be  satisfactory  in  the  meantime.  It  was  not 
necessan'  for  them  to  make  up  their  minds  finally  as  to  whether  thcj- 
were  satisfied  or  not  until  the  estate  had  been  completely  dewloped 

Naldreit  for  the  respondent  Smith.  It  is  submitted  that  the  Com: 
has  jurisdiction  to  entertain  the  objection  the  respondent  takes,  namely, 
that  he  is  not  liable  for  the  expenses  of  the  new  surface  water  sewei, 
on  the  ground  that  the  Council  must  be  taken  to  have  been  satisfied 
with  the  surface  water  sewer  which  had  previously  been  laid.  If  the 
apportionment  were  confined  to  the  expenses  of  the  surface  water  sever 
the  respondent  would  clearly  be  able  to  raise  the  objection  by  way  of 
defence  to  proceedings  for  the  recovery  of  the  apportioned  amount 
But  it  is  suggested  that  because  other  works  were  included  in  the  appor- 
tionment, and  the  respondent's  objection  therefore  goes  to  part  only  of 
the  apportioned  simi,  he  cannot  raise  his  objection  otherwise  than  by 
appeal  to  the  Local  Government  Board.  No  doubt  if  he  had  not  dis- 
puted the  apportionment  that  would  be  so.  But  the  apportionment 
was  disputed,  and  the  arbitrator  has  split  up  the  figures.  The  vcn 
object  of  going  to  arbitration  was  to  get  the  figures  split  up  so  that  the 
Court  could  deal  with  the  matter.  There  is  no  case  exactly  in  point 
In  Wakev.  Sheifitld  Corporation  (1883)  12  Q.  B.  D.  142;  53  LJ. 
M.  C.  i,  and  in  Derby  Corporation  v.  Grudgings,  1894,  2  Q.  B.  496; 
63  L.  J.  M.  C.  170,  the  apportionment  had  not  been  disputed,  and  the 
cases  are  distinguishable  from  the  present  on  that  ground.  The 
respondent  is  not  concerned  to  dispute  the  principle  of  Bay  ley  v. 
Wilkinson  (1864)  33  L.  J.  M.  C.  161,  and  Cawsion  v.  Bromley  Urban 
District  Council  (1900)  17  Times  L.  R.  25,  which  show  that  the  arbi- 
trator cannot  entertain  the  question  whether  the  expenditure  of  the  local 
authority  is  reasonable  or  not.  The  respondent's  contention  is  merely 
that  the  arbitrator  can  split  up  the  figures,  and  that  w^hen  that  has  been 
done  the  frontager  can  dispute  his  liability^  as  to  part  of  the  works 
on  the  ground  of  want  of  jurisdiction  in  the  local  authorit)-  as  regards 
that  part  of  the  works.  The  course  here  adopted  is  substantially  that 
taken  without  objection  in  Hornsey  Local  Board  v.  Davis^  1893, 
I  Q.  B.  756;  62  L.  J.  Q.  B.  427.  In  the  Court  below  in  that  case 
Mathew  J.  followed  an  earlier  decision  of  his  in  EccUs  v.  Wirral  Rural 
Sanitary  Authority  (1886)  17  Q.  B.  D.  107 ;  55  L.  J.  M.  C.  106.  In 
Bournemouth  Commissioners  v.  Watts  (1884)  14  Q.  B.  D.  87;  54  L  J. 
Q.  B.  93,  A.  L.  Smith  J.  held  that  an  objection  to  an  apportionment  on 
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the  ground  that  it  included  expenses  erf  work  done  by  a  contractor  whose        M)^ 
contract  with  the  local  authority  was  not  under  seal,  if  a  good  objection  /^e  flanwell 
at  all,  should  have  been  taken  on  an  objection  to  the  appordonment  ?[^.,^^j^^ 
under  section  257.    And  in  Manchester  Corporation  v.  Hampson  (1886)  g^^  ^ 
35  W.  R.  334,  Manisty  J.  said  "  the  substance  of  this  case  is  that  the 
original  notice  though  erroneous  was  not  void.     And  as  the  defendant 
refused  to  do  any  of  the  work,  and  did  not  dispute  the  first  apportion- 
ment within  three  months,  if  the  local  board  had  proceeded  for  a 
charge  on  that  apportionment  they  would  have  been  strictly  entitled 
to  succeed."     This  passage  is  quoted  by  Collins  J.  in  Derby  Corpora- 
tion v.  Grudgings. 

Bonella  v.  Twickenham  Local  Board  (1878)  20  Q.  B.  D.  63 ;  57  L.  J. 
M.  C.  I,  supports  the  contention  that  the  plaintifiFs  having  adopted 
this  sewer  and  kept  it  for  ten  years  carmot  now  charge  the  defendant 
with  the  apportioned  expense  of  a  new  one. 

[He  also  cited  Cook  v.  Ipswich  Local  Board  (1871)  L.  R.  6  Q.  B. 
451;  40  L.  J.  M.  C.  169,  and  Midland  Railway  v.  Watton  (1886), 
17Q.  B.D.3o;55L.  J.  M.  C.  99.] 

R.  Cunningham  Glen  replied. 

Channell  J.  My  view  about  the  question  is  that  there  is  enough 
in  this  special  case  to  show  that  the  council  had  committed  themselves 
to  this  sewer.  There  are  several  points,  both  as  to  time  and  as  to  the 
way  they  required  houses  to  be  connected  with  it,  and  the  cement  laid 
under  it,  and  so  on,  which  are  strong  evidence  to  that  effect.  I  quite 
follow  Mr.  Glen's  point  that  there  may  be  cases  in  which  a  thing  is 
done  for  a  portion  of  an  estate,  and  in  which  the  time  referred  to  in 
Hornscy  Local  Board  v.  Davis,  1893,  i  Q.  B.  756 ;  62  L.  J.  M.  C.  427, 
when  the  local  authority  ought  to  make  up  their  minds  finally,  may 
not  be  until  the  termination  of  all  the  buildings  upon  the  estate,  and  in 
which  thev*  may  postpone  their  decision.  It  is  perfectly  possible  that 
may  be  the  case,  so  that  I  do  not  want  to  say  for  certain  in  this  case 
that  there  was  a  wrong  decision  by  the  local  authority  when  they  came 
to  the  conclusion  to  include  in  the  lump  sum  the  cost  of  this  part  of  the 
work.  But  I  think  there  is  a  great  deal  of  ground,  notwithstanding 
this  point  about  the  building  estate  being  incomplete,  for  saying  that 
they  did  come  to  a  wrong  conclusion  in  reference  to  that  matter,  namely, 
the  conclusion  to  include  in  the  lump  sum  to  be  apportioned  this 
portion  of  the  expenses. 

Then  as  to  the  5  per  cent  I  am  not  satisfied  that  they  were  justified 
in  coming  to  the  conclusion  to  order  that  That  is  not  so  clear  as  the 
other  point  I  merely  point  that  out — I  do  not  give  any  decision 
hostilely  upon  it ;  but,  for  the  purpose  of  the  rest  of  the  case,  I  am 
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^^o^       willing  to  assume  that  the  Council  did  come  to  a  wrong  decision  to 

AVHanwell       include  so  much  of  the  expenses  as  related  to  remaking  the  surface 

Urban  Disfeict     water  sewer,  and  of  so  much  as  concerned  the  s  per  cent.     I  am 

Goancii  and  .„.        r      \  i.    1  »        . 

gniitlj^  wilhng,  for  the  purposes  of  the  argument,  to  assume  that  those  were 

wrong  decisions ;  but  then  they  were  wrong  decisions  as  to  part  of  the 
amount  in  a  matter  in  regard  to  which  they  had  jurisdictiwi  to  impose 
upon  the  defendant  and  his  co-frontagers  some  liability. 

Now,  it  seems  to  me  that  the  case  of  Wake  v.  Sheffield  Corporation 
(1883)  12  Q.  B.  D.  142 ;  53  L.  J.  M.  C.  i,  decides  that,  assuming  they 
have  come  to  a  wrong  decision  as  to  that  matter,  the  magistrates,  when 
required  to  enforce  payment,  could  not  entertain  the  question.  Ac- 
cording to  that  case,  if  the  objection  went  to  a  total  want  of  jurisdiction 
in  the  local  authority  to  direct  the  works  to  be  done  at  all,  then  the 
magistrates  might  entertain  it.  and  hold  their  hands ;  but  if,  instead  of 
going  to  the  whole  jurisdiction,  it  only  went  to  part,  and  the  local 
authority  had  made  a  wrong  decision  as  to  part,  but  the  decision, 
although  wrong,  was  within  the  jurisdiction,  the  magistrates  would  have 
no  power  to  disregard  it.  I  do  not  find  anything  to  the  contrary  of 
that  in  any  of  the  cases.  In  the  case  of  Derby  Corporation  v. 
GrudgingSy  1 894,  2  Q.  B.  496 ;  63  L.  J.  M.  C.  1 70,  Charles  J.  seems  to 
distinctly  recognise  that,  because  he  emphasises  in  two  places  the 
statement  about  the  whole  of  the  work  being  done.  On  page  504  he 
says :  "  He  (the  frontager)  may  say  that  the  place  is  not  a  street,  or  that 
he  has  no  premises  fronting  uix>n  the  street,  or  that  the  place  is  a  high- 
way repairable  by  the  inhabitants  at  large.  He  may  set  up  all  those 
defences,  and,  as  it  seems  to  me,  any  other  defence  which  offers  an 
answer  to  the  whole  of  his  legal  liability.  But  here  he  cannot  say  that 
he  has  a  defence  as  to  the  whole  legal  liability  which  is  sought  to  be 
imposed  upon  him,  because  he  is  admittedly  liable  in  respect  of  the 
footpath,  and  I  am  of  opinion  that  the  question  in  this  case,  not  being 
one  which  goes  to  the  whole  of  his  liability,  becomes  a  question  of  the 
amount  of  his  liability."  And  then  he  goes  on  to  talk  about  the  amount 
of  the  apportionment  and  so  on.  That  seems  to  me  to  deal  with  the 
question  of  what  the  magistrates  can  do.  Then  as  to  the  question 
of  what  the  surveyor  or  the  arbitrator  appointed  in  reference 
to  the  apportionment  can  do  when  that  is  disputed,  I  think  that  all  the 
cases  which  have  dealt  with  what  he  can  do  say  distinctly  that  all  he 
can  do  is  to  divide  up  in  the  proper  way  the  figure  which  is  given  to 
him,  and  which  the  local  authority  have  decided  to  be  the  proper  sum ; 
that  he  must  deal  with  that  figure,  apportioning  it  in  the  right  way 
between  the  parties,  if  necessar}-  measuring  the  frontages,  and  all  that 
kind  of  thing ;  but  that  he  can  deal  with  that  and  only  that  If  that  is 
so,  then  upon  the  first  case  that  was  submitted  to  me,  it  is  e\adent  tiiat 
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as  that  was  a  case  under  the  Arbitration  Act,  the  judge,  deciding  under 

the  Arbitration  Act,  is  simply  in  the  place  of  the  arbitrator,  and  can  Re  HaawttU 
only  decide  that  which  the  arbitrator  can  decide.     Therefore,  if  the  ^rban  District 
arbitrator  was  bound  by  this  gross  sum  which  was  given  to  him  as  the  gjni^. 
sum  which  the  local  authority  had  decided  to  be  the  sum  which  the 
works  had  cost,  then  the  judge  under  the  Arbitration  Act  was  bound 
also.      Consequently,  I  pointed  out  to  the  parties,  upon  the  case  stated 
to  me,  that  I  could  not  decide  anything  which  could  be  useful  to  the 
parties,  and  the  case  stood  over  in  order  that  the  parties,  if  possible, 
might  give  me  a  wider  jurisdiction.     They  have  given  me  a  wider 
jurisdiction,  which  I  have  got  in  this  paper  before  me.     The  first  part 
distinctly  deals  with   the  question   of  the  court  before  whom   such 
questions  should  come.     That  is  the  magistrates,  and  I  have  got — not 
the  powers  of  an  arbitrator  under  a  special  case,  but  the  powers  of 
magistrates;  but  it  seems  to  me,  according  to  the  case  of  Wake  v. 
Sheffield  Corporation  (1883)  12  Q.  B.  D.  142 ;  53  L.  J.  M.  C.  i,  that 
the  magistrates'  hands  are  as  much  tied  as  mine  were  before,  and  they 
would  be  limited,  as  I  am  limited,  in  this  way,  and,  although  I  may 
come  to  the  conclusion  that  the  local  authority  have  come  to  a  wrong 
decision,  yet,  nevertheless,  if  that  wrong  decision  goes  to  part  of  it  and 
not  the  whole,  I  cannot  question  it  any  more  than  the  magistrates  couUl. 
The  next  question  is  a  little  more  difficult     It  is  agreed  that  "  the 
judge  shall  decide  whether  on  the  facts  there  is  any  liability  on  the 
owners,  whoever  they  may  be,  in  respect  of  the  surface  water  sewerage 
works."     As  to  that  there  is  undoubtedly  a  difficulty.     It  depends  on 
what  is  meant  by  "  on  the  facts."     If  by  "  on  the  facts  "  it  means  on  the 
facts  that  there  has  been  a.  decision  of  the  local  authority  that  this 
one  thousand  and  odd  pounds,  whatever  it  is,  is  the  sum  to  be  appor- 
tioned, and  then  there  has  been  an  arbitrator  appointed,  and  he  has 
divided  the  figures  for  the  benefit  of  the  parties  to  see  if  they  could 
make  any  use  of  it,  and  has  stated  the  case  to  see  if  he  had  jurisdiction 
to  deal  with  the  facts,  including  the  fact  that  the  local  authority  had 
come  to  that  erroneous  decision,  and  there  has  been  no  appeal  to  the 
Local  Government  Board  upon  those  facts,  and  there  is  liability,  not 
because  tliey  were  not  satisfied  with  the  sewer,  but  because  there  was 
nothing  in  these  proceedings  which  would  enable  the  question  to  be 
raised,  I  quite  understand  it.     But  if,  on  the  other  hand,  that  means 
I  am  to  be  put  in  the  position  of  the  Local  Government  Board,  then  I 
should  have  to  try  it  finally,  and  come  to  a  decision  upon  a  point  which 
£  have  already  said  I  will  not  finally  decide,  but  as  to  which  my  opinion 
is  en  the  whole  that  it  would  turn  out  that  the  owners  were  not  liable. 
Then  1  should  have  to  consider  Mr.  Cunningham  Gleii's  final  point, 
namely,  that  the  time  never  came,  and  as  to  whether  this  was  a  building 
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^^^^        scheme,  and  so  on.     I  have  no  opinion  upon  that,  because  it  seems  to 
Re  Hanwell       me  upon  the  whole  of  the  case  I  have  no  power  to  go  into  it  at  alL 
oJJSSl^Md^^         Then  there  remains  the  case  of  the  Hornsey  Local  Board  v.  Davis, 
Smith.  i893>  ^  Q-  B.  756 ;  62  L.  J.  Q.  B.  427.     That  was  a  case  in  which  an 

action  was  brought  upon  an  award.  I  was  at  first  inclined  to  think 
it  must  have  been  an  award  upon  disputes  at  common  law  between 
parties,  because  there  was  nothing  raised  about  jurisdiction.  But  at 
that  time  it  had  not  been  decided  that  an  award  of  this  kind  can  only 
be  enforced  in  the  special  way  provided,  and  Mr.  Justice  Mathew  (as 
he  then  was),  both  in  that  case  and  in  Eccles  v.  Wirral  Rural  Sanitary 
Authority  (1886)  17  Q.  B.  D.  107  ;  55  L.  J.  M.  C.  106,  seems  to  have 
thought  that  as  the  county  court  had  jurisdiction  as  to  certain  amounts, 
it  seemed  to  follow  that  the  High  Court  had  jurisdiction  in  regard  to 
other  amounts.  That  is  a  dictum  which  does  not  seem  to  have  been 
followed;  in  fact,  there  have  been  decisions  to  the  contrary.  That 
being  so,  when  the  case  of  the  Hornsey  Local  Board  v.  Davis  came 
on  everybody  took  it  for  granted  that  it  might  be  brought  in  the  High 
Court,  and  there  the  whole  question  might  be  raised.  There  the  whcAtt 
question  was  gone  into,  and  no  objection  was  raised.  Why  the  plain- 
tiffs in  that  case  started  their  action  I  do  not  pretend  to  know.  I  think 
it  is  very  obvious  why  the  counsel  for  the  defendants  did  not  take  objec- 
tion to  it,  and  that  is  because  it  was  the  most  favourable  thing  for  them. 
They  got  before  the  judge — and  not  only  that,  but  before  a  special 
jury ;  and  the  special  jur)'  said  that  if  a  man  had  made  a  sewer  and 
paid  for  it,  it  was  rather  hard  to  make  him  pay  a  second  time,  and  the 
jury  found  against  his  paying  a  second  time,  and  the  learned  judge 
gave  judgment  in  his  favour,  and  the  Court  of  Appeal  supported  the 
learned  judge.  It  seems  to  me  that,  even  if,  as  in  that  case,  the  local 
authority  have  lost  their  opportunity  of  objecting  to  this  surface  water 
sewer,  yet  nevertheless  it  is  only  part  of  the  matter,  and  the  decisions 
are  that  as  the  local  authority  has  decided  upon  that  sum  theie  is  no 
power,  either  in  the  magistrates  or  an  arbitrator,  to  go  behind  it ;  and 
therefore  the  matter  must  stand.  The  only  tribunal  which  can  deal 
with  it  is  the  Local  Government  Board,  and  the  local  authority  here 
have  from  the  first  pointed  out  that  the  Local  Government  Board  were 
the  proper  authority  to  apply  to. 

Therefore  there  must  be  judgment  against  the  respondent  on  the 
special  case,  both  as  it  stood  originally  and  with  the  amendments  toa 

Judgment  for  the  Urban  District  CoundL 

Solicitor  for  the  Urban  District  Council — P.  J.  Dennis. 
Solicitor  for  Mr,  Smith -^FioctOTy  Han  well. 
Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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STONE  u.  TYLER.  ^^-  4- 

IVelflTbtB  and  meaiiiupes— Fraudulent  use  of  scale  —  Su^rajp  already 
welflTbed  in  mper  wi>apper  —  Sale  of  packet  over  counter— 
IVeUrhts  and  Measures  Act,  1878  (41  6c  42  Vict,  c  40X  a.  26. 

To  constitute  the  offence,  under  section  26  of  the  Weights  and 
Measures  Act,  1878,  of  fraud  ivilfully  committed  in  the  using  of  a  scale, 
there  must  be  some  fraud  in  the  actual  use  oj  the  scale,  consequently 
a  shopkeeper  who  sells,  as  a  pound  of  sugar,  a  package  of 
sugar  of  which  the  total  weight,  inclusive  of  the  wrapper,  is  one 
pound,  and  which  he  has  previously  accurately  weighed  tn  anticipa- 
tion of  custom,  is  not  guilty  of  that  offence. 

Case  stated  by  six  of  His  Majesty's  justices  of  the  peace  for  the 
county  of  Middlesex  : — 

At  a  petty  sessions  holden  at  Brentford  in  and  for  the  petty  sessional 
division  of  Brentford,  in  the  county  of  Middlesex,  on  March  3rd  and 
24th  and  April  21st,  1904,  an  information  preferred  by  Walter  Tyler, 
hereinafter  called  "  the  respondent,"  against  Samuel  Stone,  hereinafter 
called  "the  appellant,"  under  section  26  of  the  Weights  and  Measures 
Act,  1878  (41  &  42  Vict.  c.  49),  charging  that  he,  the  said  Samuel 
Stone,  on  January  25,  1904,  at  Chiswick,  in  the  county  aforesaid,  did 
unlawfully  and  wilfully  commit  a  fraud  in  the  use  of  a  certain  weighing 
instrument  contrary'  to  the  statute  in  that  case  made  and  provided,  was 
heard  and  determined  by  us  (the  said  parties  respectively  being  there 
present),  and  upon  such  hearing  the  appellant  was  duly  convicted 
before  us  of  the  said  offence,  and  we  adjudged  him  to  pay  a  fine  of 
forty  shillings  and  costs. 

Upon  the  hearing  of  the  said  information  the  following  facts  were 
admitted  and  proved  in  evidence  before  us  : — 

1.  The  appellant  is  a  grocer  carrying  on  business  at  Chiswick,  and 
the  respondent  is  an  inspector  of  weights  and  measures  for  the  county 
of  Middlesex. 

2.  On  January  25,  1904,  the  respondent  went  to  appellant's  shop  at 
Chiswick  and  purchased,  among  other  things,  one  pound  of  loaf  sugar. 
The  respondent  asked  for  one  pound  of  loaf  sugar  and  paid  2jd.,  the 
price  of  it.  The  sugar  was  handed  to  the  respondent  wrapped  in  a 
paper  bag  or  wrapper.  The  gross  weight  of  the  package,  that  is  to  say, 
the  weight  of  the  sugar  and  the  paper  bag  or  wrapper,  was  exactly  one 
pound,  and  the  sugar  without  the  paper  bag  or  wrapper  weighed  three- 
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^^^^  quarters  of  an  ounce  less  than  one  pound.  This  package  of  sugar  had 
Stone  ».  Tyler,  been  previously  weighed  by  the  appellant  or  his  servants,  in  the  paper 
in  which  it  was  delivered  to  the  purchaser,  in  the  scales  mentioned  in 
the  following  paragraph,  and  the  package  was  one  of  a  similar  number 
of  one  pound  packages  of  sugar  in  the  shop  that  had  been  previously 
weighed  in  the  same  scales,  and  none  of  which  packages  weighed  as 
much  as  one  pound  without  including  the  paper  in  which  ihey  were 
wrapped. 

3.  The  scales  in  which  the  sugar  had  been  weighed  with  the  wrapper 
were  perfectly  just  and  accurate,  and  gave  the  weight  of  the  package 
correctly. 

4.  The  respondent  when  he  asked  for  one  pound  of  sugar  expected 
to  get  one  pound  weight  of  sugar  without  including  the  weight  of  the 
l>aper  in  which  it  was  wrapped.  The  appellant  knew,  and  the 
respondent  did  not  know,  that  in  fact  the  appellant  was  giving  the 
respondent  less  than  one  pound  weight  of  sugar,  and,  as  the  sugar  was 
not  weighed  in  the  presence  of  the  respondent,  the  respondent  had  no 
means  of  knowing  that  he  was  being  given  less  than  one  pound  weight 
of  sugar.  The  paper  bag  in  which  the  sugar  was  weighed  and 
afterwards  handed  to  the  respondent  contained  35  per  cent,  of  mineral 
matter,  and  was  unnecessarily  heavy  for  the  purpose  of  wrapping  sugar. 
The  pecuniary  value  of  three-quarters  of  an  ounce  of  sugar  was  shown 
to  be  greater  than  the  value  of  the  paper  bag. 

5.  Evidence  was  tendered  on  behalf  of  the  appellant  that  it  was  the 
custom  or  usage  in  the  trade  to  weigh  sugar  in  the  paper  wrapper  in 
which  it  was  delivered  to  the  purchaser,  and  the  appellant  himself  gave 
evidence  10  the  same  effect.  Such  evidence  was  objected  to  on  the 
part  of  the  respondent  on  the  grounds  (a)  that  the  use  of  an  abnormally 
heavy  bag  weighted  with  mineral  matter  would  constitute  a  fraud 
assuming  that  the  custom  did  exist  in  England  ;  (^)  that  a  trade  custom 
or  usage  in  contravention  of  an  Act  of  Parliament  was  invalid  ;  (c)  and 
a  fortiori  when  not  known  and  agreed  to  by  the  purchaser,  and  that  on 
the  evidence  already  given,  it  was  found  that  this  alleged  custom  or 
usage  was  not  known  to  the  respondent  at  the  time  of  the  purchase. 

6.  It  was  contended  on  behalf  of  the  appellant  that  the  evidence 
established  a  custom  or  usage  of  England  in  the  trade  for  grocers  to 
weigh  sugar  in  the  paper  in  which  it  was  delivered  to  the  purchaser, 
and  that  even  if  there  was  no  such  custom  no  offence  had  been 
committed.  That  weighing  the  sugar  with  the  paper  wrapper,  the 
weight  of  the  package  being  correct,  did  not  constitute  an  offence  under 
section  26  of  the  Weights  and  Measures  Act,  1878,  and  that  this 
section  was  not  applicable  to  the  facts  of  the  case.  That  there  was  no 
evidence  of  any  fraud  in  the  using  of  the  scales  in  which  the  sugar  with 
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the  paper  wrapper  was  weighed,  and  again,  even  if  there  was  no  such        M>^ 
custom,  no  offence  had  been  committed  in  the  absence  of  fraudulently  stone  v,  Tyler. 
heavy  paper. 

7.  No  evidence  was  given  on  behalf  of  the  respondent  to  disprove 
the  custom  or  usage  in  the  trade  to  weigh  the  sugar  in  the  paper  as 
stated  by  the  witnesses  who  gave  evidence  on  behalf  of  the  appellant, 
although  the  hearing  was  adjourned  in  order  to  give  the  respondent  an 
opportunity  of  doing  so,  and  the  respondent  admitted  that  he  knew  that 
with  a  great  many  grocers  it  was  the  custom  to  weigh  the  sugar  in  the 
paper  bag  or  wrapper  in  which  it  was  sold  and  delivered. 

8.  It  was  contended  on  behalf  of  the  respondent  that  there  could  be 
no  valid  custom  or  usage  of  trade  to  weigh  the  sugar  with  the  paper, 
and  that  even  if  such  a  custom  or  usage  of  trade  existed  it  was  not 
material.  The  weighing  sugar  in  the  paper  in  which  it  was  delivered 
was  in  itself  an  offence  under  section  26  of  the  Weights  and  Measures 
Act,  1878. 

9.  It  was  admitted  and  we  found  as  a  fact  that  the  appellant  made 
no  attempts  to  conceal,  and  had  no  intention  of  concealing,  the  fact 
that  the  sugar  was  weighed  with  the  paper,  and  that  in  so  weighing  it  he 
had  no  intention  to  defraud  the  purchaser. 

10.  We  held  that  weighing  the  sugar  in  the  paper  in  which  it  was 
sold  and  delivered,  although  the  weight  of  the  package,  that  is  to  say, 
the  weight  of  the  sugar  with  the  paper,  was  correct,  and  although  it 
was  done  in  the  mistaken  belief  that  there  was  in  England  such  a 
custom  in  the  trade,  this  was  in  itself  sufficient  to  constitute  a  fraud 
wilfully  committed  in  the  using  of  the  scales  within  the  meaning  of 
section  26  of  the  Weights  and  Measures  Act,  1878. 

The  question  for  the  opinion  of  the  Court  is  whether  upon  the  facts 
stated  we  were  right  in  law  in  convicting  the  appellant  of  the  offence 
charged. 

If  the  Court  should  answer  the  above  question  in  the  affirmative  the 
conviction  is  to  stand ;  if  in  the  negative,  the  conviction  is  to  be  quashed. 

The  Weights  and  Measures  Act,  1878  (41  &  42  Vict  c.  49),  contains 
the  following  provisions  : — 

Sect.  25.  Every  person  who  uses  or  has  in  his  possession  for  use  for  trade  any 
weight  measure  scale  balance  steelyard  or  weighing  machine  which  is  false  or  unjust, 
shall  be  liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  case  of  a  second  offence  ten 
pounds,  and  any  contract  bargain  sale  or  dealing  made  by  the  same  shall  be  void,  and  the 
weight  measure  scale  balance  or  steelyard  shall  be  liable  to  be  forfeited. 

Sect.  26.  Where  any  fraud  is  wilfully  committed  in  the  using  of  any  weight 
measure  scale  balance  steelyard  or  weighing  machine,  the  person  committing  such 
fraud,  and  every  person  party  to  the  fraud,  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  case  of  a  second  offence  ten  pounds,  and  the  weight  measure  scale 
balance  or  steelyard  shall  be  liable  to  be  forfeited. 
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^^0**  Asquith^  K.C,  Avory,  Js^.C,  and  Bonsey  for  the  appellant.     In  the 

Stone  V.  Tyler,  ^rst  place  it  is  submitted  that  section  26  of  the  Weights  and  Measures 
Act  does  not  apply  at  all  in  such  a  case  as  this.  The  secticBi  is 
concerned  with  fraud  in  the  use  of  a  weighing  machine.  It  follows 
upon  section  25,  which  imposes  a  penalty  for  the  use  in  trade,  or  the 
possession  for  use  in  trade,  of  a  weighing  machine  in  itself  unjust, 
whether  there  is  fraud  or  not  ;  and  it  strikes  at  the  fraudulent 
^manipulation  of  an  accurate  machine  so  as  to  arrive  at  an  inaccurate 
result.  Nothing  of  the  kind  occurred  in  this  case.  It  cannot  fairly  be 
said  that  a  grocer  who  puts  sugar  in  a  bag  and  then  accurately  weighs 
the  whole  package,  whether  or  not  he  intends  to  commit  a  fraud  in  the 
sale  of  the  package  afterwards,  commits  a  fraud  in  the  use  of  the 
machine. 

Secondly,  the  section,  assuming  it  to  apply  at  all,  applies  only  in  the 
case  of  wilful  fraud  ;  and  in  this  case  the  findings  of  the  justices  in 
paragraph  9  of  the  case  negative  fraud.  The  respondent  did  what  he 
did  in  the  belief  that  he  was  justified  by  a  custom  of  the  trade,  and 
cannot  be  said  to  have  been  guilty  of  wilful  fraud. 

Eustace  Hills  for  the  respondent.  The  conviction  is  right.  Assuming 
that  what  was  done  was  fraudulent,  the  weighing  of  the  sugar  in  the 
paper  was  a  part  of  the  machinery  by  which  the  fraud  was  perpetrated. 
And  section  26nherefore  applies  to  the  case.  Kingy.  Spencer  {\<^^) 
2  L.  G.  R.  979,  was  a  weaker  case  than  this,  yet  there  it  was  held  that 
a  fraud  might  have  been  committed  and  the  case  was  sent  back  to  the 
justices  for  further  investigation.  If  section  26  does  not  apply,  there  is 
no  appropriate  remedy  for  a  fraud  of  this  description  at  alL 
Proceedings  under  the  Merchandise  Marks  Act  are  not  available 
because  there  is  nothing  in  writing  describing  the  packet  of  sugar  as 
containing  one  pound  of  sugar.  Secondly,  there  is  ample  evidence  of 
wilful  fraud  within  the  meaning  of  the  section.  The  appellant  did 
knowingly  what  resulted  in  the  cheating  of  the  purchaser,  and  that 
being  so,  the  absence  of  an  intention  to  cheat  or  defraud  is  immaterial : 
Derry  v.  Peek  (1889)  14  App.  Cas.  337  ;  58  L.  J.  Ch.  864.  The  word 
wilful  adds  nothing  to  the  meaning  of  fraud,  unless  perhaps  by  way  of 
making  it  clear  that  the  cheating  of  the  customer  must  be  brought 
about  otherwise  than  by  accident 

[Harris  v.  Allwood  (1892)  57  J.  P.  7  ;  Lane  v.  Rendall^  1^99, 
2  Q.  B.  673  ;  69  L.  J.  Q.  B.  8 ;  and  London  County  Council  v.  Payne, 
1904,  I  K.  B.  194;  2  L.  G.  R.  184;  73  L.  J.  K.  B.  192,  were  cited  in 
the  course  of  the  argument.] 

Lord  Alverstone  C.J.  This  case  has  been  very  well  ai^ued  on 
both  sides,  particularly  by  Mr.  Eustace  Hills,  and  I  confess  I  have  tried 
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throughout  to  see  some  ground  upon  which   we  could   support   the        ^^^^ 

conviction,  because  I  am  satisfied  that  this  practice  of  selling  articles  stone  ».  Tyl«r. 

and  paper  does,  in  the  case  of  the  ordinary  poor  purchaser,  very  often 

inflict  a  considerable  amount  of  injustice.     I  quite  agree  with  Mr.  Hills 

that  there  may  be  difficulties  in  protecting  those  purchasers  by  means 

of  purchases  made  by  inspectors,  but,  at  the  same  time,  that  is  a  matter 

with  which  the  Legislature  must  deal.     We  are  not  justified  in  straining 

an  Act  of  Parliament  which  seems  to  me  to  have  a  clear  purpose  for"* 

curing  another  evil.     The  matter  has,  to  a  certain  extent,  been  dealt 

with  by  certain  branches  of  law,  and  it  is  by  no  means  clear,  to  my 

mind,  that  a  person  who  sells  paper  and  sugar,  when  he  is  asked  for 

sugar,  and  does  not  inform  the  purchaser,  may  not  bring  himself  within 

the   criminal   law.     But  what  we  have  to   concern   ourselves  with  is 

whether  this  conviction  can  be  upheld  under  section  26  of  the  Weights 

and  Measures  Act,  1878.     Section  26  follows  on  a  section  which  deals 

with  scales  which  are  unjust  in  themselves,  and  the  possession  of  such 

scales,  and  it  refers  to  fraud  wilfully  committed  in  using  a  weight, 

measure,  scale,  or  balance.    It  points  .to  tricks  in  the  course  of  weighing. 

And  I  think  it  is  not  unfair  to  test  Mr.  Hills'  argument  by  pointing  out 

that  the  fraud  is  not  perpetrated — I  might  almost  say,  that  no  step  in 

the  fraud  is  taken — by  weighing  in  a  particular  manner ;  hezsiusenon 

constat  that  the  paper  and  the  sugar  will  not  be  sold  by  somebody  who 

announces  that  what  he  is  selling  is  paper  and  sugar,  and  not  sugar 

only.     The  real  fraud  here,  as  my  brother  Kennedy  J.  has  pointed  out, 

is  handing  over  the  counter  that  which  is  represented  in  weight  by 

sugar  and  paper  in  response  to  an  application  for  sugar.     If  that  is  an 

evil  of  sufficient  magnitude  to  deal  with  by  legislation,  it  ought  to  be 

dealt  with.     I  come  to  the  conclusion  that  for  the  purpose  of  an  offence 

under  section  26  of  the  Weights  and  Measures  Act,  1878,  there  must 

he  some  fraud  in  connection  with  the  using  of  the  scale,  and,  in  my 

opinion,  the  scale  being  just,  and  the  use  of  the  scale  being   for  the 

purpose  of  weighing  accurately  what  is  weighed,  it  does  not  make  it  an 

offence  under  that  section,  afterwards  to  take  a  weighed  product  and 

use  it  in  a  way  which  is  dishonourable  or  dishonest.     I  desire,  only  for 

myself,  to  say  that  I  am  not  much  pressed  by  the  statement  made  in 

paragraph  9  that  the  appellant  had  no  intention  of  concealing  the  fact 

that  the  sugar  was  weighed  with  the  paper,  and  that  in  so  weighing  it 

he  had  no  intention  to  defraud  the  purchaser.     If  that  means  that  in 

so  weighing  it  he  had  no  intention  that  these  packages  should  be  sold 

under  this  particular  description,  or  in  answer  to  this  particular  invitation, 

then  I  think  it  is  material,  because  it  negatives  the  idea  that  there  is  any 

fraud  ;  but  if  I  had  come  to  the  conclusion  that  what  was  done  was 

within  the  section,  I  should  not  be  impressed  by  the  finding  that  the 
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_  appellant  had  not  intended  to  defraud  the  particular  purchaser.    On 

Stone  V.  Tyler,    the  whole,  I  think,  however  desirable  it  may  be  to  safeguard  transactkms 

of  this  kind,  it  cannot  be  done  by  taking  proceedinj2;s  under  section  26, 

unless  there  is  evidence  of  an  improper  use  of  the  scales  in  the  ad 

of  weighing.     I  think,  therefore,  this  appeal  must  be  allowed. 

Kennedy  J.  I  have  come  to  the  same  conclusion.  On  the  facts 
of  this  case  it  does  not  seem  to  me  that  any  other  conclusion  b 
possible.  The  offence  under  section  26  is  committed  "where  any 
fraud  is  wilfully  committed  in  the  using  of  any  weight  measure  scale 
balance  steelyard  or  weighing  machine,"  whether  in  the  defendant's  own 
shop  or  wherever  it  is  done.  In  this  case  the  appellant,  or  his  shopman, 
put  upon  the  machine  a  certain  quantity  of  sugar  and  paper,  which 
together  did  weigh  a  pound,  and  that  was  indicated  by  the  machine. 
No  fraud  was  committed  by  him  in  the  using  of  the  machine,  and  he 
has  not  with  that  machine  committed  any  fraud  upon  anybody  else. 
What  he  has  done  is  to  represent  to  a  buyer  in  his  shop  that  to  be  a 
pound  of  sugar  which  was  not  a  pound  of  sugar  but  something  else, 
namely,  sugar  plus  the  weight  of  the  bag  in  which  it  is  carried. 

Reference  has  been  made  to  other  cases,  which  I  do  not  think  reaDy 
help  our  decision  in  this  case.     There  was  no  fault  to  be  found  with 
the  machine  which  was  used,  so  as  to  bring  it  under  section  25,  and  the 
prosecution  being  under  section  26,  the  question  is  whether  there  wk 
any  fraud  committed  in  the  using  of  the  machine.     No  machine  was 
used  before  the  purchaser  at  all.     A  fraud,  in  my  opinion,  in  one  sense 
was  committed,  in  spite  of  the  finding  in  paragraph  9.      No  doubt 
section  26  requires  fraud  to  be  wilfully  committed.     I  have  no  doubt 
what  paragraph  9  of  the  case  means,  and  it  is  only  just  that  it  should 
be  stated.     I  suppose  the  appellant  justifies  himself  in  doing  what  he 
does  by  the  fact,  which  appears  by  another  paragraph,   that  a  great 
many  other  persons  do  the  same  thing.     To  my  mind  that  does  not 
make  the  thing  any  better,  but  still  it  does  not  mean  that  he  was 
knowingly  doing  or  that  he  expressly  concealed  it,  although  I  think 
myself  very  often  a  person  may  more  effectually  do  so  by  saying  nothing 
about  it  at  all,  and  when  asked  for  a  pound  of  sugar  giving  something 
which  is  not  a  pound  of  sugar,  but  a  pound  of  sugar  and  |)aper.    That 
seems  to  me  very  little  different  from  concealment.     I  should  not  have 
much  difficulty  under  the  section  in  dealing  with   the  law  if  the  tning 
which  was  done  in  this  case,  by  which  the  party  buying  was  injured, 
had  been  done  in  the  using  of  the  weight,  measure,  scale,  balance, 
steelyard,  or  other  weighing  machine.     It  seems  to  me  that  the  whole 
of  this  case  fails  entirely  upon  that  point.     The  wrong,  or  mischief,  to 
use  a  milder  word,  that  was  done  by  giving  to  the  buyer  something 
that  was  not  sugar,  is  not  because  the  thing  was  untruly  weighed,  because 
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it  had  been  truly  weighed,  but  it  was  in  the  giving  or  handing  of  it  over        ioo^ 
to  the  purchaser  without  telling  him  what  it  really  was.  Stone  v.  Tyler. 

Ridley  J.     I  agree,  and  have  nothing  to  add. 


Appeal  all(nved 


Solicitors  for  the  appellant — Neve,  Beck,  and  Kirby. 
Solicitor  for  the  respondent — Richard  Nicholson. 
Reported  Iry  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 
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IMPERIAL  AND  GRAND  HOTELS  COMPANY,  UMITED  v, 
CHRISTCHURCH  UNION. 

Poop  pate  —  Appeal  —  Quartep  eeeslons  —  Time  —  Next  ppaetleaUe 
■eeslona— Repayment  of  exoo—  Poop  Relief  Aot,  1748  <17  Oeou  IL 
<s.  38X  ■•  4— Union  Aaseosment  Committee  Amendment  Aot»  1864 
(27  6c  28  Vlot.  o.  89X  a.  1-Poor  Rate  Aot»  1801  (41  Oeo.  m.  c  29X 

a.a 

Where  an  objection  to  the  valuation  list  is  made  within  the  period 
for  which  a  poor  rate  based  on  t?iat  list  is  made^  and  is  not  un- 
reasonably delayed^  an  appeal  against  that  rate  to  quarter  sessions 
by  the  person  objecting  is  not  out  of  time  if  made  to  the  next  practicable 
sessions  after  the  objection  is  determined^  although  it  appear  that  if 
the  appellant  had  taken  his  objection  to  the  valuation  list  with  greater 
promptitude  after  the  making  of  the  rate  his  objection  would  have 
been  determined  in  time  to  have  allowed  of  his  appealing  to  earlier 
sessions. 

Where  a  court  of  quarter  sessions  on  appeal  against  a  poor  rate 
payable  by  instalments^  of  which  one  instalment  has  been  paid^ 
reduce  the  rateable  value  of  the  premises^  the  court  is  bound  under 
section  %  of  the  Poor  Rate  Act^  1801,  to  order  the  repayment  of  the 
excess  paid  in  respect  of  the  first  instalment,  and  cannot  limit  the 
effect  of  the  reduction  to  subsequent  instalments. 

N,B, —  Throughout  the  report  the  expressions  ^^ appellants^ and 
"  respondents "  are  used  with  reference  to  the  position  of  the  parties 
at  quarter  sessions. 

Cask  stated  by  the  Recorder  of  Bournemouth  as  follows : — 

1.  At  a  court  of  quarter  sessions  held  in  and  for  the  borough  of 
Bournemouth  upon  January  2,  1904,  the  Imperial  and  Grand  Hotels 
Company,  Limited,  appealed  against  a  rate  made  by  the  overseers  of 
the  parish  of  Bournemouth,  in  the  Christchurch  Union,  upon  April  21, 
1903,  the  appellants  .  having  objected  to  the  valuation  list  before  a 
meeting  of  the  assessment  committee  of  the  respondent  union  held 
upon  November  12,  1903,  and  failed  to  obtain  relief  thereat,  as 
required  by  section  i  of  the  Union  Assessment  Committee  Amendment 
Act,  1864  (27  &  28  Vict,  c  39). 

2.  When  the  said  appeal  was  called  on  for  hearing  counsel  for  the 
respondents  objected  that  I  had  no  jurisdiction  to  hear  the  appeal, 
inasmuch  as  the  appellants  had  not  appealed  to  the  next  quarter 
sessions  for  the  borough  as  required  by  section  4  of  the  Poor  Relief 
Act,  1743  (17  Geo.  IL  c.  38). 
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3.  The  following  admitted  facts  were  relied  upon  by  counsel  for  the        ^^^^ 
respondents  in  support  of  this  objection  : —  Imperial  and 

The  rate  appealed  against  was  made  April  21,  1903,  to  provide  for  ^'^^^  ^^*®^ 

expenses  to  be  incurred  before  March  31,  1904,  payable  by  two  equal  LmuW^. 

instalments,  the  first  payable  on   May  i,     1903,  and  the  second  on  Ohristchurch 
XT  1  Union. 

November  i,  1903. 

The  assessment  committee  of  the  respondent  union  held  meetings 
for  the  purpose  of  hearing  objections  to  the  valuation  list,  of  which  due 
notice  was  given,  upon  May  15,  August  13,  and  November  12,  1903. 

The  appellants  first  gave  notice  of  objection  to  the  valuation  list,  on 
which  the  said  rate  was  based  in  October  26,  1903,  and  the  said 
objection  was  heard  by  the  assessment  committee  at  their  meeting  held 
November  12,  1903. 

The  appellants  on  December  5,  1903,  gave  due  notice  of  appeal  to 
the  quarter  sessions  to  be  holden  January  2,  1904. 

The  appellants  had  paid  the  first  instalment  of  the  rate,  which  became 
payable  May  i,  1993,  in  the  month  of  August,  1903,  before  they  gave 
the  said  notice  of  objection  to  the  valuation  list. 

4.  I  overruled  the  objection,  being  of  opinion  that  in  the  circum- 
stances above  stated  the  appeal  was  made  to  the  next  quarter  sessions 
for  the  borough,  within  the  meaning  of  the  Poor  Relief  Act,  1 743, 
s.  4,  and  the  Union  Assessment  Committee  Amendment  Act,  1864,  s.  i. 

5.  Having  heard  the  appeal  on  the  merits  on  January  2,  1904,  I 
delivered  judgment  therein  on  April  12,  1904,  in  favour  of  the 
appellants  with  costs,  and  ordered  that  the  gross  estimated  rental  of  the 
Imperial  Hotel  be  reduced  from  ;^i,5oo  to  ^£^,32$,  and  that  of  the 
Grand  Hotel  from  ;£2,o5o  to  ;£  1,530,.  but  inasmuch  as  the  appellants 
had  not  taken  steps,  as  they  might  have  done,  to  appeal  against  the 
rate  at  an  earlier  date,  I  ordered  that  the  alteration  of  the  assessment 
should  only  operate  in  respect  of  the  second  instalment  of  the  rate,  and 
refused  to  order  that  the  excess  paid  by  the  appellants  in  respect  of  the 
first  instalment  should  be  refunded  to  them  or  allowed  off  the  second 
instalment. 

6.  Counsel  for  the  appellants  contended  that  I  was  bound  to  order 
that  the  excess  paid  by  the  appellants  in  respect  of  the  first  instalments 
should  be  refunded.     I,  however,  refused  to  vary  my  order. 

The  questions  for  the  Court  are : — 

(i.)  Whether  I  was  right  in  holding  that  the  appellants  were  not  out 
of  time  in  bringing  their  appeal,  and  that  I  had  jurisdiction  to  hear 
their  said  appeal 

(2.)  If  the  answer  to  the  first  question  be  in  the  affirmative,  whether 
I  was  right  in  ordering  that  the  alteration  made  by  me  in  the  said  rate 
should  only  apply  to  the  second  instalment  thereof. 

Y  Y  Y  V  2 
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.__^?^  _  I^  t^c  answer  to  the  first  question  be  in  the  negative,  the  appeal 
Imperial  and  against  the  said  rate  is  to  be  dismissed  and  judgment  is  to  be  entered 
Grand  Hotels      f^r  ^^e  respondents. 

Limited  v.  If  the  answer  to  the  second  question  be  in  the  affirmative,  my  order 

Ohristchnrch       js  to  stand,  if  in  the  negative  my  order  is  to  be  reversed,  and  the  Court 
is  to  make  such  order  herein  as  the  Court  shall  think  fit. 

Section  4  of  the  Poor  Relief  Act,  1743  (17  Geo.  II.  c.  38),  provides  as 
follows : — 

In  case  any  person  or  persons  shall  find  him,  her,  or  themselves  aggricvBd 
by  any  rate  or  assessment  made  for  the  relief  of  the  p>oor  ...  it  shall  and  may 
be  lawful  for  such  person  or  persons  .  .  .  giving  reasonable  notice  to  tlie 
churchwardens  or  overseers  of  the  poor  of  the  parish,  township,  or  place,  to  appeal  to 
the  next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding,  diviskw, 
corporation,  or  franchise,  where  such  parish,  township,  or  place  lies    .... 

Section  i  of  the  Union  Assessment  Committee  Amendment  Act, 
1864  (27  &  28  Vict  c.  39),  is  as  follows : — 

Before  any  appeal  shall  be  heard  by  any  special  or  quarter  sessions  against  a  poor 
rate  made  for  any  parish  contained  in  any  union  to  which  the  Union  Assessment 
Committee  Act,  1862,  applies,  the  appellant  shall  give  twenty-one  days'  notice  in 
writing  previous  to  the  special  or  quarter  sessions  to  which  such  appeal  is  to  be  made 
of  the  intention  to  appeal,  and  the  grounds  thereof,  to  the  assessment  committee  of 
such  union :  Provided,  that  after  the  first  day  of  August  next  no  person  shall  be 
empowered  to  appeal  to  any  sessions  against  a  poor  rale  made  in  conformity  with  tbe 
valuation  list  approved  of  by  such  committee,  unless  he  shall  have  given  to  socfa 
committee  notice  of  objection  against  the  said  list,  and  shall  have  failed  to  obtain 
such  relief  in  the  matter  as  he  deems  just ;  and  which  objection,  after  notice  given  at 
any  time  in  the  manner  prescribed  by  the  said  Act  with  respect  to  objections,  the 
committee  shall  hear,  with  full  power  to  call  for  and  amend  such  list,  although  the 
same  has  been  approved  of,  and  no  subsequent  list  has  been  transmitted  to  them,  and 
if  they  amend  the  same  shall  give  notice  of  such  amendment  to  the  overseers,  who 
shall  thereupon  alter  their  then  current  rate  accordingly. 

Section  8  of  the  Poor  Rate  Act,  1801  (41  Geo.  III.  c.  23),  provides 
as  follows  : — 

If  upon  the  hearing  of  any  appeal  from  any  rate  or  assessment  for  the  relief  of 
the  poor,  the  court  of  general  or  quarter  sessions  of  the  peace  shall  order  the  name  or 
names  of  any  person  or  persons  to  be  struck  out  of  such  rate  or  assessment,  or  the 
sum  or  sums  rated  or  assessed  on  any  person  or  persons  to  be  decreased  or  lowered  : 
and  if  it  shall  be  made  to  appear  to  the  said  court,  that  such  person  or  persons  hath  or 
have,  previously  to  the  hearing  of  such  appeal,  paid  any  sum  or  sums  of  money,  in 
consequence  of  such  rate  or  assessment,  which  he,  she,  or  they  ought  not  to  have  paid 
or  been  chained  with,  then  and  in  every  such  case  the  said  court  shall  order  all  and 
every  such  sum  and  sums  of  money  to  be  repaid  and  returned,  by  the  said  churchwardens 
and  overseers  of  the  poor,  to  the  person  or  persons  ha\ang  paid  the  same  respectiTeiy, 
together  with  all  reasonable  costs,  charges,  and  expenses,  occasioned  by  such  penoa 
or  persons  having  paid  or  been  required  to  pay  the  same    .     .     . 

Ryde  and  P,  M.  J^rancke  for  the  assessment  committee.     The  appeal 

Digitized  by  VjOOQIC 


lQ04w 


to  quarter  sessions  was  too  late.     If  the  learned  recorder  was  right  in 
holding  that  it  was  not  too  late,  and  that,  no  matter  when  an  appellant  imperial  and 
goes  before  the  assessment  committee  with  his  objection  to  the  valuation  Grand  Hotels 
list,  time  only  runs  against  him  from  the  moment  the  committee  give  LimSd^v. 
their  decision  against  him,  the  result  would  be  that  a  ratepayer  might  ChristcharGh 
appeal  against  a  rate  ten  years  after  it  had  been  made.     Section  4  of  ^""*^ 
the  Poor  Relief  Act,  1743,  requires  the  appellant  to  go  to  the  next 
quarter  sessions,  which  has  been  held   to    mean  the  next  practicable 
sessions.     By   the   Union   Assessment   Committee   Amendment   Act, 
1864,  s.  I,  the  ratepayer  is  required  to  go  in  the  first   place   before 
the  assessment  committee,  that  is  to  say,  on  his  way  to  quarter  sessions, 
and  get  an  adverse  decision  from  them  before  he  can  proceed  with  his 
appeal.      This  Act  made  no  alteration  in  the  Act  of  1743,  and  an 
appellant  is  as  much  bound  as  ever  to  go  to  the  next  practicable  quarter 
sessions.     Due   diligence   on  the  part   of  the   appellant   is   as   much 
required  with  reference  to  his  objection  before  the  assessment  com- 
mittee, as  with  reference  to  his  appeal  to  quarter  sessions.     When  the 
Poor  Law  Relief  Act,  1 743,  was  passed  there  was  no  assessment  com- 
mittee and  no  valuation  list.     Then  came  the  Union  Assessment  Com- 
mittee Act,  1862  (25  &  26  Vict.  c.   103),  which  created  assessment 
committees  and  provided  for  the  preparation  of  valuation  lists.     Under 
section  18  of  that  Act  a  ratepayer  might,  and  still  may,  object  before  the 
assessment  committee  to  a  valuation  list  in  course  of  preparation  within 
a  limited  time  after  the  deposit  of  the  list.     But  the  ratepayer  was  not 
by  that  Act  given  any  opportunity  of  objecting  to  a  valuation  list  after 
it  had  been  finally  approved  and  had  come  into  force.     On  the  other 
hand  the  ratepayer's  right  of  appeal  against  the  rate  to  quarter  sessions 
was  left  untouched.      Accordingly  under  this  Act  a  ratepayer  might 
neglect  his  opportunity  of  objecting  against  the  valuation  list,  and  then 
appeal  direct  to  quarter  sessions  against  a  rate  based  on  the  list.     The 
Act  of  1864  was  passed  to  remedy  this  evil.   It  did  not  repeal  the  provision 
in  the  Act  of  1743  requiring  the  appeal  to  be  to  the  next  quarter 
sessions.     And  the  two  Acts  should  be  read  together.     In  other  words 
the  ratepayer  must  still  go  to  the  next  practicable  quarter  sessions  after 
the  making  of  the  rate,  that  is  to  say  to  the  first  quarter  sessions  to  which 
he  can  get  if  he  is  diligent  at  every  step  in  the  proceedings. 

[He  referred  to  Reg,  v.  Great  Western  Railway  (1874)  38  J.  P.  822  ; 
Reg,  V.  Biggleswade  Union  (1869)  ^^  L.  T.  494 ;  Liverpool  United  Gas 
Light  Co,  V.  Everton  Overseers  (187 1)  L.  R.  6  C.  P.  414,  40  L.  J.  C.  P. 
201  ;  Reg.  V.  Wiltshire  Justices  (1879)  4  Q.  B.  D.  326 ;  48  L.  J.  M.  C. 
142  ;  and  Reg,  v.  Yorkshire  (  W,  R,)  Justices  (1858)  E.  B.  &  E.  713  ;  27 
L.  J.  M.  C.  269]. 

Salter y   K.C,^   and  Hay  don   for  the   Imperial    and    Grand   Hotels 
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Imperial  and 
Grard  Hotels 
Oompany, 
Limited  v. 
Ohristcharch 
Union. 


Company.  It  is  remarkable  that  this  point  is  raised  for  the  first  time 
forty  years  after  the  passing  of  the  Act  of  1864.  In  the  present  case  all 
the  steps  that  should  have  been  taken  were  taken  during  the  period  of 
the  rate.  When  the  Poor  Relief  Act,  1743,  was  passed  the  grievance 
arose  immediately  the  rate  was  made.  Then  came  the  Union 
Assessment  Committee  Act,  1862,  which  gave  the  ratepayer  a  right  to 
go  before  the  assessment  committee  and  object  within  a  limited  period 
to  a  valuation  list  in  course  of  preparation. 

Between  that  Act  and  the  Act  of  1864  there  was  an  intermediate 
period  during  which  the  ratepayer  might  go  to  the  assessment  committee 
to  get  his  assessment  reduced  in  respect  of  future  rates  when  the 
premises  were  valued  for  the  first  time,  or  were  revalued,  but  had  still 
to  go  by  appeal  to  quarter  sessions  for  a  reduction  of  the  current  rate. 
Then  came  section  i  of  the  Act  of  1864.  The  first  part  of  the  section 
deals  with  procedure  only,  but  by  the  second  part  the  right  of  appeal 
is  enlarged  as  to  time,  although  modified  in  scope  ;  and  the  ratepayer 
was  deprived  of  his  right  to  appeal  in  the  first  instance  to  quarter 
sessions.  It  is  submitted  therefore  that  the  ratepayer's  duty  is  to 
appeal  to  the  first  quarter  sessions  after  he  has  sustained  a  grievance 
by  the  adverse  decision  of  the  assessment  committee.  And  this  has 
been  done  in  the  present  case.  The  ratepayer  must  go  to  the  next 
sessions  afier  he  has  the  right  to  appeal,  and  that  is  after  the  decision 
of  the  assessment  committee.  It  does  not  follow  that  the  period  for 
appealing  is  unlimited.  Though  section  1  of  the  Act  of  1864  enables 
the  ratepayer  to  object  against  the  valuation  list  "  at  any  time,'*  it  is 
clear  from  the  fact  that  the  committee  can  only  require  the  alteration 
of  the  "  current "  rate,  that  the  condition  precedent  to  an  appeal  against 
a  rate  introduced  by  the  section  is  an  objection  to  the  valuation  list  taken 
during,  or  at  any  rate  not  after,  the  currency  of  the  rate.  It  is  submitted 
that,  taking  the  Acts  of  1743  and  1864  together,  the  matter  stands 
thus.  The  ratepayer  who  desires  to  appeal  against  the  rate  must  go 
before  the  assessment  committee  before  the  period  of  the  rate  has 
expired ;  then  he  must  appeal  to  the  next  practicable  sessions  after  the 
assessment  committee  have  decided  his  objection ;  but  he  is  not  obUged 
to  object  before  the  assessment  committee  at  their  first  practicable 
meeting  after  the  making  of  the  rate. 

As  to  the  second  point  in  the  case,  it  is  submitted  that,  upon  the 
true  construction  of  section  8  of  the  Poor  Rate  Act,  1801,  the  learned 
recorder  had  no  power  to  refuse  an  order  against  the  overseers  to 
refund  a  due  proportion  of  the  instalment  paid  by  the  hotel  company. 

I^yde  in  reply  referred  to  JRex  v.  Sussex  Justices  (181 2)  15  East  206, 
and  Reg,  v.  Surrey  Justices  (1880)  6  Q.  B.  D.  100,  at  p.  iii ;  50  L.  J. 
M.  C  10. 

Cur,  adv.  vult. 
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November   i8.     Lord  Alverstone  CJ.   read    the    judgment    of       ^^^- 
the  Court   (consisting  of  himself   and    Kennedy  and    Ridley  JJ.),  Impenal  and 
as    follows : — This     is     an     appeal    on     a     case     stated     from     a  ^^^  ^^^ 
decision  of  Mr.  Kinglake,  the  recorder  of  Bournemouth,  and  raises  a  LimSd^. 
question  of  some  difficulty  under  the  Poor  Relief  Act,  1743,  and  the  Ohmtchurch 
Union   Assessment    Committee    Acts,    1862   and    1864.      The    rate 
appealed  against  was  made  on  the   21st  April,   1903,  to  provide  for 
expenses    up   to   the   31st    March,    1904,   and    was   payable   by   two 
instalments,  one  on  the  ist  May  and  the  second  on  the  ist  November, 
1903.     Meetings  of  the  assessment  committee  were  held  on  the  15th 
May,  the  13th  August,  and  the  12th  November.      Courts  of  quarter 
sessions  were    held  on  the  27th    June  and    the  27th  October.      The 
first  notice  of  objection  was  given  by  the  appellants  to  the  assessment 
committee    on    the    26th    Ootober;    the    objection    was    heard    and 
determined  on  the  12th  November,  and  the  notice  of  appeal  to  the 
sessions  held  on  the  2nd  January,  1904,  was  given  on  the  5lh  December, 
1903.     The   appellants  in  the  month  of  August,   1903,  paid  the  first 
instalment  due  on  the  ist  May.     Objection  was  taken  to  the  jurisdiction 
of  the    recorder    upon    the    ground    that  the   appeal  to  the   January 
quarter    sessions  was    too  late,  not  having  been  brought  to  the  next 
quarter  sessions  within  the  meaning  of  section  4  of  the  Poor  Relief 
Act,  1743  (17  <^eo.  II.  c.  38). 

It  is  clear  from  authority,  and,  in  fact,  it  is  not  disputed,  that  up 
to  the  passing  of  the  Union  Assessment  Committee  Amendment  Act, 
1864,  the  appeal  would  have  been  too  late.  There  are  numerous 
authorities  which  establish  that  an  appeal  against  a  rate  must  be 
brought  at  the  next  practicable  sessions  at  which  an  effectual  appeal 
can  be  lodged:  J^ex  v.  Sussex  Justices  (181 2)  15  East  206;  Reg,  v. 
Yorkshire  (W,  R.)  Justices  (1858)  E.  B.  &  E.  713,  27  L.  J.  M.  C.  269, 
and  numerous  other  cases.  Section  i  of  the  Union  Assessment 
Committee  Amendment  Act,  1864,  provides  that  no  person  shall  be 
allowed  to  appeal  against  a  poor  rate  unless  he  shall  have  given  to 
the  assessment  committee  notice  of  objection  against  the  valuation 
list,  and  shall  have  failed  to  obtain  such  relief  in  the  matter  as  he 
deems  just.  And  the  section  further  provides  that:  "After  notice 
given  at  any  time  in  the  manner  prescribed  by  the  said  Act  with 
respect  to  objections,  the  committee  shall  hear  [such  objections]  with 
full  power  to  call  for  and  amend  such  list,  although  the  same  has 
been  approved  of,  and  no  subsequent  list  has  been  transmitted  to 
ihem,  and  if  they  amend  the  same  shall  give  notice  of  such  amendment 
to  the  overseers,  who  shall  thereupon  alter  their  then  current  rate 
accordingly."  It  was  contended  on  behalf  of  the  respondents  that  the 
proviso  to  this  section  which  makes  it  a  condition  precedent    to  an 
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^^^^  appeal,  that  an  appellant  shall  have  given  notice  of  objection  to  the 
Imperial  and  assessment  committee,  and  shall  have  failed  to  obtain  relief,  had  not 
Grand  Hotels  affected  the  duty  of  the  appellant  under  section  4  of  the  Act  of  1743, 
LuniWv.  of  bringing  his  appeal  to  the  next  practicable  sessions  after  the 
Qiratchnrch  publication  of  the  rate,  and  that  inasmuch  as  the  appellants  had  taken 
^^  no    steps    until   October    26,  and   had   allowed   the  meetings  of  the 

assessment  committee  of  May  and  August  to  go  by,  and  that  no 
explanation  was  given  to  account  for  the  delay,  the  appellants  had 
failed  to  comply  with  the  provisions  of  the  Act  of  1 743.  It  was  fuither 
contended  that,  inasmuch  as  the  recorder  had  found  that  the  appell- 
ants had  not  taken  steps  which  they  might  have  taken  to  object  to  the 
rate  at  an  earlier  date,  he  had,  in  effect,  decided  that  the  delay  in  going 
to  the  assessment  committee  and  the  consequent  postponement  of  the 
appeal  showed  that  the  appellants  had  not  brought  the  appeal  to  the 
next  practicable  sessions.  There  is  a  great  deal  of  force  in  this 
contention,  and  there  is  no  doubt  that  the  language  in  some  of  the 
judgments  which  have  been  given  shows  that  an  appellant  ought  to  be 
prompt  in  raising  objections.  For  instance,  Bovill  C.J.,  in  J^eg.  v. 
Bigglestvade  Union  (1869)  21  L.  T.  494,  in  deciding  in  favour  of  an 
appellant,  said  that  there  was  nothing  to  show  that  the  appellant  took 
more  than  a  reasonable  time  before  taking  any  step.  But  we  are 
dealing  with  the  question  of  jurisdiction.  Whatever  the  true  view  may 
be  in  a  case  in  which  it  could  be  proved  that,  as  a  matter  of  fact,  the 
appellants  had  unreasonably  delayed  going  before  the  assessment 
committee,  and  had  thereby  exceeded  the  time  allowed  for  appealing 
we  are  unable  to  say  that  the  recorder  had  no  jurisdiction  to 
entertain  this  appeal.  The  Act  of  1743  provided  that  the  appellant 
should  appeal  to  the  next  general  or  quarter  sessions.  These  words, 
as  we  have  already  said,  have  been  construed  to  mean  the 
next  practicable  sessions.  Section  i  of  the  Act  of  1864  contains  no 
similar  direction  or  limitation.  Reliance  was  placed  by  the  appellants, 
the  Imperial  and  Grand  Hotels  Company,  upon  the  words  in  section  i 
of  the  Act  of  1864,  "  at  any  time,"  following  the  words  "  after  notice 
given,"  but  we  doubt  whether  that  argument  is  entitled  to  much  weight 
because  those  words  were  undoubtedly  necessary  in  order  to  extend  the 
limit  of  28  days  during  which,  under  section  18  of  the  Union  Assess- 
ment Committee  Act,  1862,  a  person  could  object  to  the  valuation  Ust, 
and  also  to  give  the  committee  power  to  alter  the  list  notwithstanding 
approval  under  the  same  Act.  But,  apart  from  this  argument,  the 
section  contains  no  direction  or  limitation  similar  to  that  contained  in 
the  Act  of  1 743,  that  the  appellant  shall  lodge  his  objection  before  the 
next,  or  any  particular  meeting  of  the  assessment  committee;  and, 
looking  to  the  practical  working  of  the  matter,  we  think  it  quite  possible 
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that  the  Legislature  recognised  that  these  objections  could  not  be  dealt 
with  as   speedily  as  appeals   against   poor   rates   under   the   old   law,  imperial  and 
especially  having  regard  to  the  extended  powers  of  objection  which  ^^^  Hotels 
were  conferred  by  the  Union  Assessment  Committee  Acts  of  1862  and  UmrSiv. 
1864.     Further,  the  power  of  the  committee  to  alter  a  current  rate  Ohristchnrch 
would  seem  indirectly  to  limit  the  time  within  which  objections  can  be 
effectively  taken.     We  express  no  opinion  as  to  what  may  be  the  true 
view  to  be  taken  in  a  case  in  which  the  whole  period  for  which  the  rate 
was  made  was  allowed  to  go  by,  or  where,  as  we  have  said,  persons  have 
been  guilty  of  unreasonable  delay  in  giving  notice  of  their  objections. 
But  we  are  unable  to  say,  in  this  case,  in  which  the  objection  was 
lodged  and  determined  and  the  appeal  brought  within  the  period  of  the 
current  rate,  that  the  jurisdiction  of  the  court  of  quarter  sessions  was 
ousted  because  the  appellant  might  have  lodged  his  objection  at  one  of 
two  earlier  meetings  of  the  assessment  committee.     Upon  the  whole, 
therefore,  we  are  of  opinion  that  the  recorder  was  right  in  hearing  the 
appeal,  and  in  declining  to  give  effect  to  the  preliminary  objection. 

The  other  point  raised  in  the  case  must,  in  our  opinion,  be  answered 
in  favour  of  the  Imperial  and  Grand  Hotels  Company.  The  recorder, 
having  reduced  the  rateable  value  from  ;^i,5oo  to  jCi,32$  in  the  one 
case  and  from  ;^2,o5o  to  ^^1,530  in  the  other,  ordered  that  the  order 
for  the  repayment  of  the  excess  should  only  operate  in  respect  of  the 
second  instalment  of  the  rate,  and  should  not  apply  to  the  first  instal- 
ment which  the  Imperial  and  Grand  Hotels  Company  had  paid  in 
August.  Assuming  that  he  could  entertain  the  appeal  as  we  have 
already  decided,  he  was  bound,  having  regard  to  the  provisions  of 
section  8  of  the  Poor  Rate  Act,  180 1  (41  Geo.  III.  c.  23),  to  order 
repayment  in  respect  of  the  whole  rate.  We  therefore  ihink  that  the 
appeal  of  the  assessment  committee  must  be  dismissed,  with  costs,  and 
the  order  varied  as  above  directed,  and  the  appeal  of  the  Imperial  and 
Grand  Hotels  Company  should  be  allowed,  with  costs. 

Judgment  accordingly. 

Solicitor  for  the  Grand  and  Imperial  Hotels  Company — C.  T. 
Ingram,  for  Charles  J.  Lacey,  Bournemouth. 

Solicitors  for  the  Christckurch  Union,--!. oveW,  Son,  and  Pitfield,  for 
Druitt  and  Druitt,  Christchurch. 

Reported  by  Gilbert  Metcalfe,  Esq.,  Barrister-at-Law. 

Note. 
On  November  25,  1901,  the  Court,  on  the  motion  of  the  assessment  committee, 
gave  leave  to  appeal  against  the  decision  in  the  above  case. 
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June  17.  WESTMINSTER  CITY  COUNCIL  t/.  JOHNSON. 

-^^^  ^'  WESTMINSTER  CITY  COUNCIL  v.  FULLER. 

Sanltapy  oonvenlenoes— Public  conveniences— Conveniences  In  sab- 
soll  of  stpeet^Land  tax— Land  Tax  Act,  1797  (88  Geo.  IIL  c  6), 
s.  4-Publlo  Health  (London)  Act,  1891  (54  &  64  Vict.  cs.  76X  as.  44» 

45. 

A  permanent  public  underground  conveniena^  constructed  under  a 
public  street  in  London  by  a  local  authority  under  section  44  of  the 
Public  Health  {London)  Act,  1891,  is  an  hereditament  had  or  held 
by  the  authority  within  the  meaning  of  section  4  of  the  Land  Tax 
Acty  1797,  and  is  consequently  chargeable  to  land  tax. 

So  held  by  the  majority  of  the  Court  (Collins  M.R.  and  Stirling 
LJ.,  Mathew  L.J.  dissenting),  reversing  the  decision  of  Wright  J. 
reported  1904,  i  K.  B.  19  ;  2  L.  G.  R.  193 ;  73  L.  J.  K.  B.  8. 

Appeal  from  a  decision  of  Wright  J.,  sitting  without  a  jur}-,  in  two 
actions  tried  together  before  him  upon  agreed  facts  without  pleadings^. 

In  the  first  action  the  plaintiffs  claimed  against  the  defendant 
Johnson,  as  collector  of  land  tax  for  the  Regent  Ward,  No.  i,  of  the 
parish  of  St.  James,  Westminster,  {a)  a  declaration  that  the  property 
known  as  the  underground  convenience,  situate  in  Piccadilly  Circus,  W., 
in  the  City  of  Westminster,  was  exempt  from  the  land  tax ;  and  {b) 
an  injunction  to  restrain  the  defendant,  his  servants  and  agents,  from 
distraining  on  the  plaintiffs'  property  for  the  land  tax  demanded  by 
the  defendant  in  respect  of  the  said  underground  convenience. 

In  the  second  action  there  was  a  similar  claim  against  the  d^^idant 
Fuller  relating  to  two  other  underground  conveniences,  namely,  one  in 
Broad  Street,  W.,  and  the  other  in  Great  Marlborough  Street,  W.,  both 
in  the  City  of  Westminster. 

The  agreed  facts  are  fully  stated  in  the  report  of  the  case  in  the 
Court  below,  2  L.  G.  R.  1 93.  For  the  purposes  of  the  present  report 
the  following  short  statement  will  suffice : — 

The  underground  convenience  in  Piccadilly  Circus  was  constructed 
and  subsequently  enlarged  by  the  Vestry  of  St.  James,  Westminster,  at 
a  total  cost  of  about  ;£5,ooo.  It  was  a  substantially  built  structure, 
with  brick  walls  faced  with  tiles,  and  was  wholly  underground,  being 
partly  under  the  carriageway  and  partly  under  an  island  in  the  roadway, 
and  was  entered  by  two  staircases  opening  from  the  island.  It  was 
constructed  partly  imder  land  formerly  occupied  by  houses,  which 
was  thrown  into  the  roadway  by  way  of  street  improvement  under  the 
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Metropolitan  Street  Improvements  Act,  1877  (40  &  41  Vict  c.  ccxxxv.),        ^^^^ 
and  partly  under  land  that  was  already  part  of  the  street  before  that  Weetminster 
Act.     The  land    tax    on    one    of    the    houses  in  question  had  been  ^^  Council  v, 
redeemed.  Wertminster 

The  City  Council  placed  attendants  in  charge  of  the  convenience  to  Oi^  Ooundl  v, 
keep  order,  &c. ;  and  charges  were  made  of  id.  for  the  use  of  a  water-  ™^"'' 
closet  and  2d.  for  the  use  of  the  lavatories.     These  charges  were  made 
for  the  purpose  of  aiding  in  meeting  the  expenditure  on  public  con- 
veniences and  lavatories  in  the  city,  and  with  the  object  of  placing  some 
check  on  too  indiscriminate  a  public  user. 

This  convenience  was  originally  constructed  before  the  Public  Health 
(London)  Act,  1891 ;  but  was  enlarged  after  that  Act.  The  case  was, 
however,  argued  throughout  as  if  it  had  been  entirely  provided  under 
that  Act 

The  conveniences  in  question  in  the  second  action  were  of  similar 
character;  but  had  been  constructed  since  the  Act  of  1891  under 
ancient  roadways.  The  land  tax  on  some  of  the  houses  adjoining  the 
roadway  opposite  these  conveniences  had  been  redeemed. 

The  income  from  the  Piccadilly  Circus  convenience  was  in  excess 
of  the  expenditure  in  respect  of  it;  but  it  was  the  only  one  of  the 
Council's  conveniences  in  which  this  was  the  case.  Each  of  the  other 
conveniences  of  the  Council,  and  the  whole  of  the  conveniences  of  the 
Coimcil  taken  together,  were  a  source  of  expense. 

In  December,  1900,  the  City  Council  were  assessed  to  land  tax  in 
respect  of  the  Piccadilly  Circus  convenience  in  the  sum  of  ;£25o,  and 
in  respect  of  the  conveniences  in  question  in  the  second  action  in  the 
sum  of  ^80  each. 

No  previous  assessment  to  land  tax  had  ever  been  made  in  respect 
of  any  of  the  conveniences. 

The  questions  which  the  parties  agreed  to  be  the  questions  to  be 
decided  between  them  in  the  actions  were  whether  land  tax  could  be 
assessed  in  respect  of  the  convenience  in  Piccadilly  Circus,  and  whether 
it  could  be  assessed  in  resp«ct  of  either  of  the  conveniences  in  Great 
Marlborough  Street  and  Broad  Street 

Wright  J.  gave  judgment  for  the  plaintiffs.  His  decision  is  reported, 
1904,  1  K.  B.  19 ;  2  L.  G.  R.  193 ;  73  L.  J.  K.  B.  8. 

Section  4  of  the  Land  Tax  Act,  1797  (38  Geo.  III.  c.  5),  provides  as 
follows : — 

And  to  the  end  the  full  and  entire  sum  by  this  Act  charged  ....  may  be  fully 
and  completely  raised,  and  paid  lo  His  Majesty's  use  ;  be  it  further  enacted  .  .  . 
that  all  and  every  manors,  messuages,  lands,  and  tenements  .  .  .  and  all 
hereditaments,  of  what  nature  or  kind  soever  may  be  .  .  .  and  all  and  any  person 
and  persons,  bodies  politic  and  corporate  .  .  .  having  or  holding  any  such  manors, 
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messuages,  lands,  tenements,  or  hereditaments  .  .  .  shall  be  charged  with  as  modi 
equality  and  indiflference  as  is  possible,  by  a  pound-rate,  for  or  towards  the  aud 
several  and  respective  sums  by  this  Act  set  or  imposed  .  .  . 

The  Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  con- 
tains the  following  provisions  : — 

Section  44. — (l)  Every  sanitary  authority  may  provide  and  maintain  pab2ic 
lavatories  and  ashpits  and  public  sanitary  conveniences  other  than  privies,  in  sitaatioos 
where  they  deem  the  same  to  be  required  .... 

(2)  For  the  purpose  of  such  provision  the  subsoil  of  any  road,  exclusive  of  the 
footway  adjoining  any  building  or  the  curtilage  of  a  building,  shall  be  vested  in  the 
sanitary  authority. 

Section  45. — (i)  Where  a  sanitary  authority  provide  and  maintain  any  public 
lavatories,  ashpits,  or  sanitary  conveniences,  such  authority  may — 

(fl)  make  regulations  with  lespect  to  the  management  thereof,  and  bye-laws  as  10 
the  decent  conduct  of  persons  using  the  same ;  and 

{b)  let  the  same  for  any  term  not  exceeding  three  years  at  such  rent  and  subject  to 
such  conditions  as  they  may  think  fit ;  and 

(c)  charge  such  fees  for  the  use  of  any  lavatories  or  water-closets  provided  bj- 
them  as  they  may  think  proper. 

Macmorran,  K.C.^  and  Rowlait  for  the  appellants.  It  is  submitted 
that  Wright  J.  was  wrong,  and  that  the  plaintiffs  have  or  hold  the  con- 
veniences as  tenements  or  hereditaments  within  the  meaning  of  sec- 
tion 4  of  the  Land  Tax  Act,  1797,  so  as  to  be  liable  to  land  tax.  The 
conveniences  are  constructed  under  the  powers  of  section  44  of  the 
Public  Health  (London)  Act,  1891,  by  which  the  subsoil  is  "vested" 
in  the  plaintiffs  for  that  purpose :  see  London  and  North-Western 
Railway  v.  Westminster  City  Council^  1904,  i  Ch.  759;  2  L.  G.  K- 
^3^  \  73  L-  J-  Ch.  386.  And  under  section  45  they  have  powers  with 
leferenoe  to  the  conveniences  inconsistent  with  anything  short  oi  owner- 
ship sufficient  to  involve  liability  to  land  tax.  The  case  is  at  least  as 
strong  as  Metropolitan  Railway  v.  Fowler y  1893,  A.  C.  416;  62  L.  J. 
Q.  B.  553,  and  is  really  governed  by  that  case.  There  the  railway 
company  were  authorised  to  appropriate  and  use — not  to  acquire  in  the 
ordinary  way — ^land  under  a  highway  for  the  purposes  of  a  tunnel,  and 
it  was  held  that  they  were  liable  to  land  tax  in  respect  of  the  tunnel. 

The  plaintiffs  rely  on  the  cases  dealing  with  the  vesting  of  streets  in 
the  local  authority — I'unbridge  Wells  Corporation  v.  Baird,  1896, 
A.  C.  434 ;  65  L.  J.  Q.  B.  451 ;  Cover  dale  v.  Charlton  (1878)  4  Q.  B.  D. 
104;  48  L.  J.  Q.  B.  128;  Rolls  V.  St,  George-the-Martyr,  Souihwark, 
Vestry  (1880)  14  Ch.  D.  7853  49  L.  J.  Ch.  691 ;  Wandsworth  Board 
of  Works  V.  United  Telephone  Co,  (1884)  13  Q.  B.  D.  904;  53  L.  J. 
Q.  B.  449 — and  contend  that  these  cases  show  that  the  statutory  vest- 
ing of  a  street  in  the  local  authority  does  not  make  them  owners  of  the 
street  in  such  a  sense  as  could  involve  liability  to  a  charge  like  the  land 
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tax.     But  the  cases  show  that  the  statutory  vesting  docs  pass  a  right        ^^^^ 
of  property ;  and  certainly  do  not  show  that  when  the  vesting  is  of  a  Westminster 
subject  matter  capable  of  producing  profit,  and  is  accompanied  with  ^^?^®^  *'* 
such  powers  as  those   conferred  by  section  45  of  the  Act  of  1891,  ^estminstsr 
the  local  authority  have  not  the  full  ownership  of  what  is  vested  in  Oity  GonncQ  v. 
them,  or  at  least  sufficiently  complete  ownership  to  carry  liability  to  ^'"^' 
land  tax. 

[They  also  cited  Holywell  Union  v.  Halkyn  District  Mines  Drainage 
Co.,  1895,  A.  C.  117 ;  64  L.  J.  M.  C.  113 ;  Attorney-General  v.  Conduit 
Colliery  Co.,  1895,  i  Q.  B.  301 ;  64  L.  J.  Q.  B.  207.] 

Danckwerts,  K.C.,  and  Sylvain  Mayer  for  the  respondents.  The 
plaintiffs  do  not  "  have  or  hold  "  these  conveniences  as  "  heredita- 
ments "  within  the  meaning  of  section  4  of  the  Land  Tax  Act  Their 
rights  of  property'  in  them  extend  only  to  such  rights  as  are  strictly 
necessary  in  order  to  enable  them  to  carry  out  the  duties  imposed  by 
statute.  The  true  nature  of  their  qualified  property  in  them  is  apparent 
from  the  judgment  of  James  L.J.  in  Rolls  v.  St.  George-the-Martyr^ 
Soutkivark,  Vestry  (1880)  14  Ch.  D.  785,  at  p.  796;  49  L.  J.  Ch.  691. 
The  conveniences  are  built  in  the  subsoil  of  a  street,  and  a  street  is 
not  liable  to  rates,  or  charges  of  like  nature,  because  it  is  not  the  sub- 
ject of  beneficial  occupation:  Hare  v.  Putney  Overseers  (1881) 
7  Q.  B.  D.  223 ;  50  L.  J.  M.  C.  81.  Although  the  charges  made  may 
or  may  not  meet  the  expenses,  these  conveniences  are  nevertheless 
extra  commercium,  and  are  on  the  same  footing  as  a  public  bridge,  a 
park,  or  a  museum  :  Lambeth  Overseers  v.  London  County  Council,  1897, 
A.  C.  625  ;  66  L.  J.  Q.  B.  806 ;  London  County  Council  v.  Wandsworth 
Borough  Council,  1903,  i  K.  B.  797 ;  i  L.  G.  R.  462  ;  72  L.  J.  K.  B. 
399.  The  vesting  of  the  subsoil  in  the  plaintiffs  merely  invests  them, 
like  the  vesting  of  streets,  with  strictly  limited  powers :  see  in  addition 
to  the  cases  cited  for  the  defendants,  St.  Mary,  Battersea,  Vestry  v. 
County  of  London  Electric  Lighting  Co.,  1899,  i  Ch.  474;  68  L.  J.  Ch. 
238 ;  Finchley  Electric  Light  Co.  v.  Finchley  Urban  District  Council , 
1903,  I  Ch.  437;  I  L.  G.  R.  244;  72  L.  J.  Ch.  297;  and  Sydney 
Municipal  Council  v.  Young,  1898,  A.  C.  457.  Sewers  are  vested  in 
the  local  authority,  but  their  ownership  of  the  sewers  would  not  render 
them  liable  to  land  tax:  per  Willes  J.  in  Hinde  v.  Chorlton  (1866) 
L.  R.  2  C.  P.  104,  at  p.  116;  36  L.  J.  C.  P.  79;  Bradford  v.  East- 
bourne Corporation,  1896,  2  Q.  B.  205,  211 ;  65  L.  J.  Q.  B.  571.  The 
case  of  Metropolitan  Railway  v.  Fowler  does  not  apply  for  the  reasons 
given  by  Wright  J.  in  his  judgment. 

Rawlatt  in  reply.  In  deciding  cases  like  the  present,  it  should  be 
assumed  that  all  land  is  liable  to  land  tax  unless  the  tax  has  been 
redeemed.     The  owners  of  the  surface  of  the  road  would  be  liable 
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therefore  to  pay  tax  were  it  not  that  owing  to  the  nature  of  the  propezty 
the  tax  cannot  be  claimed  from  them.  But  their  exemption  from  lia.- 
bility  does  not  render  the  owners  of  the  subsoil  of  the  road  free  if  the 
property  is  of  value ;  and  here  these  conveniences  are  of  some  value  to 
the  persons  in  whom  they  are  vested,  aiKi,  coming  within  the  definition 
of  a  "  hereditament,"  they  are  liable  to  land  tax. 

Cur,  adv.  vulL 


July  21.     The  following  written  judgments  were  deli\«red  : — 

Collins  M.R.  The  question  in  this  appeal  is  whether  the  appel- 
lants, who  are  the  collectors  of  land  tax  in  the  parish  of  St  James, 
Westminster,  are  entitled  to  demand  land  tax  from  the  respondents,  who 
are  the  sanitary  authority  of  Westminster,  in  respect  of  certain  lava- 
tories and  conveniences  erected  and  controlled  by  them  under  their 
statutory  powers. 

By  section  44,  subsection  (i),  of  the  Public  Health  (London)  Act 
1891,  the  sanitar\'  authority  may  provide  public  conveniences,  and  by 
subsection  (2)  the  subsoil  of  any  road,  exclusive  of  the  footway  adjoin- 
ing any  building  or  the  curtilage  of  a  building,  shall  be  vested  in  the 
sanitar\'  authority.  By  section  45,  where  the  sanitary  authority  provide 
and  maintain  lavatories  or  conveniences  they  may  make  regulations 
for  the  management  thereof  and  may  let  them  for  any  term  not  exceed- 
ing three  years  at  such  rent  and  subject  to  such  conditions  as  they  may 
think  fit,  and  charge  such  fees  for  the  use  of  any  lavatories  or  water- 
closets  provided  by  them  as  they  may  think  proper. 

In  the  first  of  the  two  cases  before  us,  Johnson's  case,  the  sanitai? 
authority  have  made  such  a  convenience  containing  a  lavatory,  &c.,  at 
Piccadilly  Circus,  and  have  settled  a  scale  of  fees  for  the  use  thereof. 
The  convenience  is  described  in  the  written  statement  of  agreed  facts. 
It  is  a  walled  and  roofed  structure  covering  a  considerable  area,  and  is 
open  to  the  public  from  7  a.m.  to  i  a.m.,  when  it  is  shut  up.  Male  and 
female  attendants  are  in  charge  while  it  is  open ;  the  cost  of  erection 
was  about  ;^5,ooo.  The  fees  received  at  this  convenience  produce  an 
income  in  excess  of  the  expenses.  All  the  other  conveniences  are 
worked  at  a  loss. 

Can  the  respondents  be  said  to  "  have  or  hold  land  "  or  a  "  heredita- 
ment or  tenement "  in  the  case  of  this  particular  ccMivenience  within 
the  meaning  of  the  Land  Tax  Act,  1797  (38  Geo.  III.  c.  5),  s.  4  ? 

Wright  J.  has  held  that  they  cannot,  on  the  ground  that  "  having  or 
holding"  in  the  Land  Tax  Act,  1797,  must  prima  facie  import 
"  ordinary  unqualified  rights  of  property,"  and  aie  not  satisfied  by  "  a 
restricted  and  qualified  property  "  which  the  sanitary  authority  in  his 
view  possessed  in  this  case.  No  doubt  the  tendency  of  modem 
decisions  has  been  to  limit  the  meaning  of  the  word  "  vest "  in  the 
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Public  Health  Acts  in  connection  with  a  street  to  vesting  "  in  the  urban 

authority  such  property,  and  such  property  only,  as  is  necessary  for  the  Westminster 

control,  protection,  and  maintenance  of  the  street  as  a  highway  for  ?&^?"*^  ^* 

public  use,"  as  stated   by   Lord  Herschell    in   the   passage   cited  by  Wflatmingtor 

Wright  J.  from  Tunbridge  Wells  Corporation  v.  Baird^  1896,  A.  C.  Oitjr  Oonndl  w. 

434 ;  65  L.  J.  Q.  B.  451.     But  no  case  has  gone  so  far  as  to  hold  that  ™^^' 

actual  property  as  distinguished  from  an  easement  only  was  not  passed 

to  the  authority  by  that  word.    Cover  dale  v.  Charlton  (1878)  4  Q.  B.  D. 

104 ;   48  L.  J.  Q.  B.  128,  decided  that  it  conferred  the  right  to  demise 

the  right  of  pasturage.     In  'Rolls  v.  St.  George-t he-Martyr,  Southwark, 

Vestry  (1880)  14  Ch.  D.  785  ;  49  L.  J.  Ch.  491,  Jessel  M.R.  treated 

the  former  case  as  deciding  that  the  soil  of  the  street  vested  in  the 

vestry  so  as  to  entitle  them  to  sell  it  on  the  closing  of  the  street     This 

decision  was  qualified  on  appeal  by  the  Court  of  Appeal,  who  held  that 

the  property  of  the  vestry  in  the  highway  was  determined  as  soon  as 

the  highway   ceased  to  be   a   highway.     In   Wandsworth  Board   of 

Works  V.  United  Telephone  Co.  (1884)  13  Q.  B.  D.  904 ;  53  L.  J.  Q.  B. 

449,  Brett  M.R.  reviewed  these  decisions,  and,  adhering  to  his  opinion 

in  Coverdale  v.   Charlton,  pointed  out  that  the  case  of  Rolls  v.  St 

Gearge-the-Mariyr,  Southwark,  Vestry,  dealt  only  with  the  duration, 

not  the  extent,  of  the  right  conferred. 

When  the  authority  has  used  the  powers  vested  in  it  for  that  purpose 
and  has  brought  into  existence  a  building  out  of  which  a  profit  is  made, 
a  building  vested  in  it  which  it  has  statutory  powers  to  let,  it  seems  to 
me  difficult  to  contend  that  the  authority  does  not  come  within  the 
words  of  the  Act  as  "  having  or  holding  "  a  "  tenement  or  heredita- 
ment." I  think  it  is  impossible  to  deny  that  what  they  hold  is  an 
interest  in  land.  In  fact,  this  is  a  stronger  case  than  Metropolitan 
Railway  v.  Fowler,  1893,  A.  C.  416;  62  L.  J.  Q.  B.  553,  for  here  the 
site  is  actually  vested  in  the  local  authority,  and  it  could  not  be  sug- 
gested here,  as  it  was  there,  that  what  they  took  was  an  easement  only. 
Here,  as  there,  the  persons  acquiring  the  interest  are  a  corporation  and 
acquire  it  in  fee.  If  it  be  possible  that  the  respondents  might  at  some 
time  have  to  abandon  and  close  the  convenience,  and  that  in  such  case 
their  statutory  interest  in  the  subsoil  might  cease,  so  also,  as  Lord 
Watson  x>oints  out  in  Metropolitan  Railway  v.  Fowler  (at  p.  426), 
might  the  Metropolitan  Railway  lose  their  interest  in  the  site  of  their 
tunnel.  Unless,  then,  the  fact  that  the  convenience  is  held  subject  to 
the  statutory  obligation  to  admit  the  public  at  such  times  as  by  their 
regulations  they  deem  fit  exempts  from  rateability,  the  statutory  con- 
ditions are  fulfilled.  We  are  not,  however,  dealing  with  the  poor  rate 
or  the  paving  rate,  neither  is  there  any  statutory  exemption,  though 
the  statute  does  make  some  exemptions,  and  this  is  not  Crown  land. 
I'he  objection  really  goes  to  quantum,  not  to  rateability,  and  in  the 
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present  case,  if  the  convenience  is  a  tenement  or  hereditament,  and 
the  corporation  "  have  "  or  "  hold  "  it,  it  is  undoubtedly  being  turned 
to  profitable  use  and  has  some  value.  With  respect  to  the  convenience 
in  Fuller's  case,  the  same  reasoning  applies,  though  the  fact  that  the 
expenses  exceed  the  income  will  presimiably  be  taken  into  accotmt  in 
assessing  the  value.  This  is  not  the  tribimal  for  determining  that 
question,  which  would  have  to  be  decided  as  provided  in  the  Act :  see 
section  8.  If  and  so  far  as  the  land  tax  has  been  redeemed  in  respect 
of  any  part  of  the  site,  a  proper  allowance  must,  of  course,  be  made. 
I  am  of  opinion  that  the  appeal  must  be  allowed. 

Stirling  L.J.  In  each  of  these  cases  the  parties  have  agreed  to 
submit  to  the  Court  the  question  whether  land  tax  can  be  assessed  in 
respect  of  certain  conveniences  recently  constructed  by  the  plaintiflFs 
or  their  predecessors  under  a  public  street,  in  exercise  of  the  powers 
conferred  by  the  Public  Health  (London)  Act,  1891,  ss.  44  and  45. 
Land  tax  was  first  imposed  for  one  year  only  by  4  Wm.  &  M.  c.  i  (1692). 
In  every  subsequent  year  down  to  and  including  38  Geo.  III.  (1797)  a 
similar  Act  was  passed.  The  last  of  these  annual  Acts  was  38  Geo.  HI. 
c.  5,  which  was  made  perpetual  by  another  Act  of  the  same  Sesaon, 
38  Geo.  III.  c.  60,  which  contained  provisions  for  the  redemption  and 
purchase  of  the  tax.  Most  of  the  enactments  of  the  last-mentioned 
statute  have  been  repealed,  but  leenacted  with  variations  by 
42  Geo.  III.  c.  1x6.  The  nature  of  the  existing  tax  has  been  con- 
sidered and  explained  in  two  cases :  Reg,  v.  Land  Tax  Commissioners 
(1853)  2  E.  &  B.  694;  22  L.  J.  Q.  B.  386,  and  Lord  Colchester  v. 
Kewney  (1866-7)  L.  R.  i  Ex.  368,  2  Ex.  253 ;  35  L.  J.  Ex.  204,  36  L.  J. 
Ex.  172.  The  whole  of  England  is  for  the  purpose  of  this  taxation 
divided  into  districts,  and  a  fixed  annual  sum  is  required  to  be  raised 
from  the  land  in  each  of  them.  The  sum  to  be  so  raised  is  assessed 
warly  by  assessors  chosen  by  and  acting  under  the  direction  of  Com- 
missioners appointed  for  the  purpose  in  each  district:  38  Geo.  IIL 
c.  5,  s.  8.  The  assessment  is  to  be  "  charged  with  as  much  equality 
and  indifference  as  is  possible  by  a  pound  rate  "  (section  4),  or,  as  it  is 
aftenvards  more  briefly  expressed  (section  8),  "by  an  equal  pound 
rate  "  upon  all  manors,  lands,  hereditaments,  and  other  premises  within 
the  district.  There  are,  however,  certain  exceptions  from  this  taxation. 
First,  land  in  the  occupation  of  the  Crown  at  the  date  when  the  Act 
became  perpetual  is  exempt :  Attorney-General  v.  Hill  (1836)  2  M.  &  W. 
160 ;  6  L.  J.  Ex.  105  ;  but  land  which  is  Crown  propert\%  but  not  in  the 
occupation  of  the  Crown,  is  not  free:  Lord  Colchester  v.  Kewney 
(1866-7)  L.  R.  I  Ex.  368,  at  p.  380;  2  Ex.  253,  at  p.  258: 
35  L.  J.  Ex.  204,  36  L.  J.  Ex.  172.  Secondly,  lands  belong- 
ing to  any  colleges,  hospitals,  and  other  institutions  specified 
in     section     25      are     thereby     made     exempt;      this      exemption 
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extends  only  to  lands  held  by  such  institutions  at  the  date 
when  the  tax  was  made  perpetual :  Lord  Colchester  v.  Kewney ;  hut  Westminster 
rontinues  as  regards  su(*h  lands  even  after  they  have  been  sold  by  the  J^JJ  Council  ?'. 
institution  to  which  they  belonged :  Cox  v.  Rabbitts  (1878)  3  App.  Cas.  -yi^estminster 
473 )  47  I-  J-  Q-  ^-  385.  Thirdly,  lands  as  to  which  the  land  tax  has  Oit?  Council  v, 
been  redeemed  are,  of  course,  exempt ;  but  it  is  provided  that  the  '•^'l^^^* 
amount  of  tax  so  redeemed  is  to  be  deducted  from  the  total  amount 
leviable  within  the  district,  and  the  remainder  only  levied  on  the  lands 
remaining  charged  with  the  tax,  as  if  these  had  formed  an  entire  dis- 
trict: 38  Geo.  III.  c.  60,  s.  74  ;  42  Geo.  III.  c.  1 16,  s.  180.  The  broad 
result  is  that  all  land  which  was  chargeable  with  the  tax  at  the  time 
when  it  was  made  perpetual  remains  chargeable  therewith,  unless  in 
the  meantime  the  tax  in  respect  thereof  has  been  redeemed.  But,  as 
was  pointed  out  by  Cliaxmell  B.  in  delivering  the  judgment  of  the  Court 
of  Exchequer  in  Lord  Colchester  v.  Kewney  (1866)  L.  R.  i  Ex.  368,  at 
pp.  378,  379 ;  35  L.  J.  Ex.  204,  the  amount  for  which  any  particular 
piece  of  land  is  assessed  may  vary  from  year  to  year,  according  as  its 
value  decreases  or  increases  relatively  to  the  rest  of  the  land  in  the 
district  It  may  even  happen  that  the  value  may  become 
nominal,  in  which  rase  the  property  would  in  practice  not  be  included 
in  the  assessment,  and  thus  would  in  a  sense  cease  to  be  assessable. 
Whether  this  has  taken  place  or  not  is  a  matter  for  the  determination 
of  the  Commissioners  for  the  assessment ;  it  is  not  one  on  which  this 
Court  ran  be  asked  to  express  an  opinion,  and  I  do  not  understand  the 
questions  submitted  to  the  Court  in  these  cases  to  relate  to  anything  of 
this  kind,  but  to  be  in  substance  whether  the  plaintiffs  have  or  hold 
any  messuages,  lands,  tenements,  or  hereditaments  capable  of  being 
assessed  to  land  tax. 

Objection  is  taken  on  behalf  of  the  plaintiffs  to  the  taxation  of  these 
convenienres  in  question  (m  two  grounds-  first,  the  use  to  which  they 
are  applied,  and,  secondly,  the  nature  of  the  interest  which  the  plain- 
tiffs have  in  them.  As  to  the  former  of  these  objections,  the  [K)int  is 
that  the  conveniences  are  for  the  benefit  of  the  public,  and  that  the 
public  cannot  be  excluded  from  them.  The  conveniences  have  been 
erected  under  the  authority  of  the  Public  Health  (London)  Act,  1891, 
which  authorises  the  sanitary  authority  to  provide  and  maintain  them 
"  in  situations  where  they  deem  the  same  to  be  required."  The  sani- 
tary authority  has  power  to  make  them  in  the  subsoil  of  a  road,  but 
there  appears  to  be  nothing  to  prevent  the  authority  from  erecting  build- 
ings for  the  purpose  above  ground.  If  the  plaintiffs  had  erected  such  a 
building  on  a  piece  of  land  acquired  for  the  purpose,  and  subject  at 
the  time  of  its  acquisition  to  land  tax,  would  land  tax  cease  to  be  pay- 
able merely  by  reason  of  the  use  to  which  the  erection  is  applied  ?     I 
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fail  to  see  why  it  should  be.  The  case  would  not  fall  within  any  of  the 
exceptions  which  I  have  pointed  out.  By  the  statute  the  tax  is,  in  my 
opinion,  made  payable  by  reason  of  ownership,  not  by  reason  of  occu- 
pation, and  still  less  by  reason  of  the  nature  of  the  occupation.  The 
Brochvell  Park  case.  Lambeth  Overseers  v.  London  County  Council, 
1897,  A.  C.  625 ;  ^^  L.  J.  Q.  B.  806,  was  referred  to  in  this  connection. 
There,  however,  the  liability  to  poor  rate  was  in  question,  and  fell  to 
be  decided  in  reference  to  statutes  expressed  in  very  different  tenns 
from  those  with  which  we  are  here  concerned.  But  even  as  regards 
liability  to  poor  rates  it  does  not  seem  to  me  clear  that  the  Brockwell 
Park  case  would  govern.  Lord  Herschell,  in  advising  the  House  of 
Lords,  contrasts  that  case  with  London  County  Council  v.  Erith 
Overseer Sy  1893,  A.  C.  562 ;  63  L.  J.  M.  C.  9,  in  which  the  London 
County  Council  was  held  to  be  rateable  to  poor  rates  in  respect  of  a 
station  and  works  for  pumping  sewage.  His  Lordship  said  :  "  The  land 
on  which  the  pumping-stations  were  constructed,  the  rateabilit)'  of 
which  was  there  in  question,  was  not  by  statute  dedicated  to  that  use. 
The  London  County  Council  could  place  their  pumping-stations  where 
the)'  pleased ;  they  could  remove  them  elsewhere  at  any  time  they 
thought  fit,  or  dispense  with  them  altogether,  if  they  adopted  some 
other  method  of  dealing  with  their  sewage,  and  could  sell  or  let  the 
land  to  a  tenant,  whose  use  of  it  would  be  unrestricted.  About  the 
rateability  of  the  land  there  could  be  no  real  controversy."  Some  of 
those  observations  would  apply  to  the  hypothetical  case  which  I  have 
put  of  a  building  erected  on  land  acquired  for  the  puqKDse.  That,  of 
course,  is  not  the  actual  case  under  consideration;  but  if,  as  I  think, 
the  land  which  I  have  supposed  to  be  acquired  would  not  be  freed  from 
land  tax  by  reason  of  the  use  to  which  it  was  put,  it  seems  to  me  that 
neither  can  the  existing  conveniences  be  exempted  solely  by  reason  of 
the  nature  of  their  use.  It  remains,  then,  to  consider  whether  the 
plaintiffs  ha^'e  or  hold  a  messuage,  land,  tenement,  or  hereditament 
within  the  meaning  of  38  Geo.  IIL  c  5,  s.  4.  The  Public  Health 
(London)  Act,  1891,  s.  44  (2),  provides  that  "  for  the  purpose  of  such 
provision  " — that  is,  the  provision  of  such  a  convenience — "  the  subsoil 
of  any  road  .  .  ,  shall  be  vested  in  the  sanitar}-  authority."  Section  45 
provides  that  where  a  sanitan^  authority  provide  and  maintain  public 
lavatories  or  sanitary  conveniences,  such  authority  may  {a)  make  regu- 
lations and  bye-laws  with  respect  to  the  management  and  user  thereof; 
{b)  let  the  convenience  "  for  any  term  not  exceeding  three  years  at  such 
rent  and  subject  to  such  conditions  as  they  may  think  fit";  and 
{c)  charge  such  fees  for.  the  use  of  any  lavatories  provided  by  them  as 
they  may  think  proper.  It  seems  to  me  that  the  powers  conferred  by 
this  section  enable  the  sanitary  authority,  having  made  proper  regula- 
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tions  and  bye-laws  and  fixed  reasonable  fees  for  the  use  of  the  con-        i9M, 
veniences  specified,  to  hand  over  to  others  the  administrative  part  of  Weetminster 
their  duties  in  connection  therewith,  and  with  that  view  to  let  the  same  J^^  ^^^  *'• 
for  terms  not  exceetling  three  years.     I  think  that,  when  letting  is  "v^egtminster 
spoken  of,  the  term  is  used  in  the  ordinary  sense.     The  estate  vestefi  Oitf  Oouncil  p. 
in  the  sanitary  authority  by  section  44  (2)  is  not  defined ;  but  it  seems  ^^^^' 
to  me  that  what  is  to  vest  is  not  a  mere  easement,  but  such  an  estate  or 
interest  as  will  enable  the  authority  to  perform  the  duties  imposed  and 
to  exercise  the  powers  conferred  by  the  Act,  including  the  power  of 
k-tting.     This  appears  to  me  to  be  in  accordance  with  what  is  laid  down 
in  Metropolitan  Railway  v.  Fowler,  1893,  A.  C.  416;  62  L.  J.  Q.  B. 
553,  and  Tunbridge  Wells  Corporation  v.  Baird,  1896,  A.  C.  434; 
65  L.  J.  Q,  B.  451.     This  being  so,  in  my  opinion  the  conveniences  in 
question  fall  under  one  or  other,  or  even  more  than  one,  of  the  desig- 
nations of  messuages,  lands,  tenements,  or  hereditaxnents  held  by  the 
sanitary  authority  within  the  meaning  of  38  Geo.  III.  c.  5,  s.  4.     It 
appears  that  the  site  of  the  convenience,  which  is  the  subject  of  the 
first  of  these  actions,  was  formerly  occupied*  partly  by  street  and  partly 
by  houses ;  the  land  tax  had  been  redeemed  in  riespect  of  one  of  these 
houses,  but  not  of  the  others.     The  houses  were  bought  by  the  plain- 
tiffs' predecessors  for  the  purpose  of  street  improvements  and  thrown 
into  the  street.     Since  that  time  no  land  tax  has  been  paid  in  respect 
of  the  site,   the  reason  being,   I    presume,  that  the   Commissioners 
regarded  the  value  as  nominal  merely.     It  is  for  the  Commissioners 
and  not  for  this  Court  to  determine  whether  the  structure  erected  by 
the  plaintiffs  (so  far  as  the  site  consists  of  land  the  tax  on  which  has 
not  been  ledeemeri)  is  or  is  not  of  nominal  value  merely.     Similar 
remarks  apply  to  the  conveniences  which  are  the  subject  of  the  second 
action.     In  my  judgment,  therefore,  the  appeal  ought  to  be  allowed. 

Mathew  L.J.  In  these  cases  T  agree  with  my  brother  Wright,  and 
am  of  opinion  that  his  judgment  should  be  affirmed.  The  I^nd  Tax  Act, 
1797,  s.  4,  seems  to  me  to  deal  with  estates  known  to  the  common  law, 
which  might  be  held  in  perpetuity,  and  the  tenure  of  which  was  subject 
to  no  restrictions.  It  was  contended  for  the  appellants  that  the  word 
"  vested  "  in  the  Public  Health  (London)  Act,  1891,  s.  44  (2),  indicated 
an  intention  to  create  an  ownership  in  the  plaintiffs.  But  the  sense 
in  which  the  term  is  used  with  respect  to  the  rights  granted  to  local 
authorities  is  explained  in  the  cases  referred  to  in  the  judgment  of 
Wright  J.  Whether  it  be  the  street  or  the  subsoil  mentioned  in  the  Act, 
the  position  of  the  plaintiffs  seems  to  me  to  be  the  same.  They  have 
no  property  in  the  ordinary  sense.  They  are  not  owners  or  occupiers. 
They  have  control  as  custodians  only,  and  are  granted  by  implication 
in  that  capacity  such  property  and  authority  as  will  enable  them  to 
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protect  and  preserve  the  rights  of  the  public  In  support  of  the  appeal 
the  main  reliance  was  placed  on  subsection  (i)  of  section  45  of  the 
Public  Health  (London)  Act,  1891.  It  was  urged  that  the  jxovisions 
of  that  subsection  showed  that  the  plaintiffs  were  owners  in  fee  of  the 
structures  in  question.  Tlie>  are  empowered  to  charge  for  their  use, 
and  what  was  receive^l,  it  was  said,  was  in  the  nature  of  rent  The}' 
were  further  entitled  to  let  them  for  any  term  not  exceeding  three  years. 
It  was  contended  that  the  plaintiffs  therefore  possessed  the  ordinary 
rights  of  the  landlord.  But  the  charges  made  to  the  public  are 
described  in  the  statute  as  ''  fees/'  and,  as  appears  from  the  agreed 
facts,  they  are  not  made  for  purposes  of  profit,  but  with  the  object  of 
aiding  in  meeting  the  necessar\'  expenditure  incurred  in  the  interests  of 
the  public,  and  in  order  to  place  some  check  on  a  too  indiscriminate 
public  user.  The  fees  which  are  paid  are  no  more  rents  than  the  small 
sums  paid  for  the  use  of  chairs  in  the  public  parks.  Further,  with 
reference  to  the  power  of  letting,  any  demise  must  be  subject  to  the 
obligations  of  the  plaintiffs.  Provision  must  be  made  that  the  premises 
should  be  maintained  for  the  purposes  indicated  in  the  statute.  What 
would  be  received  by  the  tenant  would  be  the  diflFerence  between  the 
fees  paid  and  necessary  outgoings,  which,  as  I  have  already  said,  would 
not  be  a  return  in  the  nature  of  rent.  Further,  it  must  be  borne  in 
mind  that  the  right  to  receive  payments  from  the  public  and  the  rig^t 
to  let  are  both  statutory.  They  do  not  spring  from  ownership,  and 
would  not  exist  without  the  sanction  of  Parliament.  The  appellants 
argued  that,  if  the  building  in  Johnson's  case  was  assessable,  the  other 
similar  structures  would  be  subject  to  the  tax,  because  of  the  power 
which  the  plaintiffs  possessed  to  make  such  charges  for  their  use  as 
they  thought  proper.  But  this  reasoning  would  seem  to  involve  the 
consequence  that  the  enclosures  provided  for  similar  purposes  on  the 
surface  of  the  street  would  become  hereditaments  liable  to  land  tax. 
The  case  seems  to  me  not  to  be  distinguishable  in  principle  from  the 
Brockivell  Park  case,  Lambeth  Overseers  v.  London  County  Council, 
1897,  A.  C.  625;  66  L.  J.  Q.  B.  806,  and  the  Tooting  Common  case, 
London  County  Council  v.  Wandsworth  Borough  Council,  1903,  i  K.  B. 
797;  I  L.  G.  R.  462  :  72  L.  J.  K.  B.  399.  I  see  no  reason  in  the 
absence  of  express  enactment  for  imposing  on  the  ratepayers  the  addi- 
tional burden  of  the  land  tax.  For  these  reasons  it  seem  to  me  the 
appeal  should  be  dismissed. 

Appeal  allatoed. 

Solicitors  far  the  plaintiffs — Caprons,  Hitchins,  Brabant,  and  Hitchins. 

Solicitors  for  the  defendants— k,  F.  Miller,  Vardon,  and  Miller. 

Reported  by  Erskine  Reid,  Esq.,  Barrister-at-Law. 
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DIGEST    OF    CASES 
1904. 

ACCOUNTS. 

Audit  -Inspection  of  aooounts— Mandamus  — Public  Health 
Act,  1875  (88  dc  89  VIot.  c.  55),  s.  24>7. 

The  Court  will  not  grant  a  mandamus  retiuiring  a  district  council  to  permit  the 
inspection  of  accounts  which  have  already  been  audited  for  some  considerable  time, 
at  the  instance  of  a  person  who  was  entitled,  under  section  247  (4)  of  the  Public 
Health  Act,  1875,  ^s  a  person  interested,  to  inspect  such  accounts  when  deposited 
for  inspection  prior  to  audit,  but  who  was  at  that  time  wrongfully  refused  access  to 
the  accounts,  where  it  does  not  appear  that  the  applicant  has  any  reason  for 
supposing  that  by  investigation  of  the  accounts  he  would  discover  any  right  which 
he  could  enforce  or  any  wrong  in  respect  of  which  he  could  claim  redress. 

Rex  V.  Fleetwood  Urban  District  Council 1209 


ACT  OP   PARLIAMENT. 

Relation  of  ^renepal  to  special  Acts. 

See  Buildings  (11)        356 


ADJUSTMENTS. 

(1>  Education— TVansfBP  of  ppopepty,  dec,  to  local  education 
authorities— Dlffepent  appointed  days  fop  dllTepent  parts  of  one 
school  district— Adjustment  between  school  board  and  local  edu- 
cation authority. 

See  Education  (5)  821 

(2)  Lioss  of  profitable  area— Formation  of  new  urban  district 
—**  Income '*—LiOcal  Government  Act,  1888  (61  dc  62  Vict,  c  41X  ■■• 
57,  62-Local  Government  Act,  1894  (56  dc  57  Viet,  c  78X  ss.  64i.  68. 

Neither  section  62  of  the  Local  Government  Act,  1888,  nor  section  68  of  the 
Local  Government  Act,  1894,  contemplates  the  payment  of  compensation  as 
between  two  areas  one  of  which  is  placed  in  a  less  and  the  other  in  a  more 
advantageous  financial  position  in  consequence  of  an  alteration  of  boundaries  under 
those  Acts. 

Consequently  no  claim  to  compensation  arises  under  either  of  the  sections  in 
(question  in  re^^pect  of  the  loss  occasioned  to  a  rural  district  council  by  the  con- 
version under  the  Acts  into  an  urban  district  of  a  parish  in  the  rural  district  the 
contributions  from  which  towards  the  expenses  of  the  council  exceed  the 
expenditure  of  the  council  attributable  to  the  parish. 

Decision  of  the  Court  of  Appeal,  1903,  i  K.  B.  554  ;  I  L.  G.  K.  311  ;  72  L. 
T.  K.  B.  279  reversed. 

Re  Rochdale  Union  and  Haslingden  Union,  1899,  I  Q.  B.  540  ;  68  L.  J.  Q.  B. 
531,  and  Re  Buckinghamshire  County  Council  and  Hertfordshire  (bounty  Council, 
1899,  I  Q.  B.  515  ;  68  L.  J.  Q.  B.  417  overruled. 

Oterham  Urban  District  Council  v.  Gtxistone  Rural  District  Coundl  ...     596 
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1390  ADOPTIVE    ACTS — ADULTERATION. 

ADOPTIVE  ACTS. 

Transfep  of  powera— County  bopou^rh. 

See  Areas         763 

ADULTERATION. 

Cl>  MapflraPine— Mapkln^  oaaes-**  PaokaflTe  **— Mapffaplne  petalled 
from  open  tube-Mapflr«x4ne  Aot.  1887  (60  dc  61  Viet.  c.  29)  a.  8. 

An  open  tub  in  the  shop  of  a  dealer  in  margarine,  out  of  which  he  scoops 
margarine  which  he  retails  to  his  customers,  is  a  "  package  "  containing  mar- 
garme  within  section  6  of  the  Margarine  Act,  1887,  ^^^  "^"st  be  marked 
"  Margarine,"  pursuant  to  that  section  accordingly. 

McNair  v.  Horan       1239 

(2>  Ppoaecutlon— Time  fop  ppooeecUnK—** Institution"  of  ppooeod  > 
Inffs— Summons  Issued  within  28  days,  but  sepved  aftep  the  ezplpy^ 
of  that  peplod— Sale  of  Food  and  Dpu^rs  Act,  1890  (62  6c  68  Vict,  c 
61Xe.l9. 

It  is  sufficient  in  cases  where  section  19  (i)  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  requires  the  prosecution  to  be  instituted  within  28  days  of  the  pur- 
chase of  the  article,  if  the  information  is  laid  and  the  summons  issued  within 
that  period  though  the  summons  is  not  served  until  after  the  expiration  of 
the  28  days. 

Beardsley  v.  Giddings  719 


<8>  Ppooeoutlon— Time  fop  ppoceedln^r— **  Institution  "  of  pp 
outlon— Infopmatlon  laid  within  28  days— Sumnions  Issued  aftep 
that  time-Sale  of  Food  and  Dpucre  Act,  1899  (82  Ac  68  Viet,  c  61X 
S.19. 

It  is  sufficient  in  cases  where  section  19  (i)  of  the  Sale  of  Food  and  Drugs 
Act,    1899,   requires   a  prosecution  in  respect   of   an   article   bought   for   test 
purposes  to  be  instituted  within  28  days  of  the  purchase,  if  the  information  . 
be  laid  within  that  period,  although  the  summons  be  not  issued  until  after 
the  28  days. 

So  long  as  the  dismissal  of  a  first  summons  issued  upon  an  information 
is  upon  a  technicality,  and  not  upwn  its  merits,  a  fresh  summons  may  be  issued 
upon  the  same  information. 

Brooks  V.    Bagshaw  1007 

<4)  Sale  ot  food  mixed  with  Injuplous  In^pedlent— Natupe  of 
offence— Bottled  peas  colouped  ^irlth  sulphate  of  coppep— Analyst*iB 
ceptlflcate  —  Ceptlflcate  not  statins'  that  aptlde  Is  Injuplous  to 
health-Sale  of  Food  and  Urugm  Aot»  1876  (88  &  89  Viet.  o.  68X 
ss.  8»  18,  20,  2]«  Schedule. 

To  justify  a  conviction  under  section  3  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  in  respect  of  the  sale  of  an  article  of  food  with  which  a  foreign 
ingredient  has  been  mixed,  it  must  be  found  that  the  article  of  food  has  been 
rendered  injurious  to  health  by  the  admixture  of  the  ingredient;  a  finding 
that  the  added  ingredient  is  in  Itself  injurious  to  health  is  insufficient. 

It  is  not,  however,  necessary  that  the  analyst's  certificate  on  which  the 
procedings  under  the  section  are  founded  should  state  that  the  article  is 
injurious  to  health. 

Hull  V.   Horsnell       1280 

(5)  Sale  lib  ppejudlce  of  pupohasep— Ppesepved  peas— Sulphate 
of  coppep  used  as  coloupln£r  mattep— Sale  of  Food  and  Dpu^s  Act* 
1876  (88  dB  89  Vict,  c  68X  •.  6. 

An  information  under  section  6  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  to  the  prejudice  of  the  purchaser,  as  preserved  peas,  an  article  not 
of  the  nature,  substance,  and  quality  demanded,  was  dismissed  by  the  justices, 
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ADULTBRATION-Continued. 

on  the  ground  that  there  had  been  no  sale  to  the  prejudice  of  the  purchaser, 
subject  to  a  case  finding  as  facts  that  the  purchaser  asked  for  preserved  peas, 
that  he  was  supplied  with  preserved  peas  containing,  as  added  colouring 
matter,  sulphate  of  copper  in  a  quantity  insufficient  to  be  injurious  to  health, 
and  that  preserved  peas  are  habitually  sold  with  added  colouring  matter. 

Held,  that  the  justices  were  justified  in  point  of  law  in  dismissing  the 
information. 

Friend  v.   Mapp  1317 

<6>  Wappanty-Mllk-Addltlon  of  ppempvatlve  by  petaUei^-Sale 
of  Food  and  J>vugu  Act,  1876  (88  dc  89  Viet.  e.  68X  ••  2S. 

A  retailer  of  milk,  who,  after  he  has  received  milk  from  the  wholesale 
dealer  under  a  contract  containing  a  warranty,  adds  boric  acid  to  it,  cannot, 
upon  proceedings  taken  against  him  under  section  6  of  the  Sale  of  Food  and 
Drugs  Art,  187^,  for  selling  milk  deficient  in  fat  and  containing  added  water, 
set  up  his  vendfor's  warranty  as  a  defence  under  section  25.  Having  added 
boric  acid  he  cannot  be  heard  to  say  that  the  milk  when  he  sold  it  was  in  the 
same  condition  as  when  he  purchased  it. 

Hennen   v.   Long        437 

(7)  Wappanty— Notice  of  Intention  to  rely  on  warranty —Copy  of 
mrappanty -Copy  contalnln^r  words  added  to  orl^rlnal  warranty 
After  delivery  of  £rood8— Sale  of  Food  and  Dru^re  Aot,  1876  (88  6c  88 
Vlot.  e.  68X  a.  25 -Sale  of  Food  and  Druffs  Act,  1889  (62  dc  68  Vict, 
o.  61X  ••  2a 

The  appellant  bought  butter  under  a  verbal  contract,  one  of  the  terms  of 
which  was  that  the  vendor  should  give  upon  the  invoice  a  full  warranty  of  the 
purity  of  the  butter.  The  invoice  sent  by  the  vendor  to  the  appellant  with  the 
first  instalment  of  butter  delivered  under  the  contract  bore  the  words  "we 
^arantee  all  butters  sold  by  us  to  be  absolutely  pure."  The  appellant  not 
being  satisfied  with  the  terms  of  this  warranty,  requested  the  vendor,  after 
the  whole  of  the  butter  had  been  delivered,  to  strengthen  the  warranty.  The 
vendor  then  added  upon  the  original  invoice  the  words  "  guaranteed  pure 
butter  in  accordance  with  the  3rd  and  7th  sections  of  the  Margarine  Act, 
1887."  A  sample  of  some  of  the  butter  in  question  was  bought  of  the  appel- 
lant for  analysis,  and  found  to  be  adulterated ;  and  a  summons  under  section  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  was  served  on  the  appellant.  The 
appellant  gave  notice  to  the  prosecutor  and  to  the  vendor  that  he  had  bought 
the  butter  with  a  warranty  of  which  the  following  was  a  copy: — "We 
guarantee  all  butters  sold  by  us  to  be  absolutely  pure  guaranteed  pure  butter 
in  accordance  with  the  3rd  and  7th  sections  of  the  Margarine  Act,  1887." 
Under  these  circumstances,  the  justices  held  that  the  appellant  was  precluded 
fiom  relying  on  the  defence  that  he  had  bought  the  butter  with  a  warranty, 
because  he  had  not  complied  with  the  provisions  of. section  20  of  the  Sale 
of  Food  and  Drugs  Act,  1899,  whereby  a  warranty  or  invoice  is  not  available 
as  a  defence  in  proceedings  under  the  Sale  of  Food  and  Drugs  Acts,  unless 
the  defendant  has  sent  a  copy  of  such  warranty  or  invoice  to  the  purchaser 
and  to  the  person  giving  the  warrant^-. 

Held,  that  under  the  particular  circumstances,  the  justices  were  wrong  in 
refusing  to  hear  the  defence  set  up  by  the  appellant  on  the  merits. 

Farthing  v.   Parkinson         989 

ABBAS. 

«*  Urban  district ''—County  boroii^rh  —  Adoptive  Acte-~Tranefer 
of  powers-Liocal  Oovemment  Act,  1894>  (66  6c  57  Vict,  c  78X  ■■•  21, 
85.62. 

A  county  borough  is  an  "  urban  district "  within  the  meaning  of  section  62 
of  the  Local  (government  Act,  1894,  and  the  borough  council  are  accordingly 
entitled  to  exercise  the  powers  conferred  by  that  section  upon  the  council  of 
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ABEIAS— Continued. 

an   urban   district   of  transferring  to  themselves   the   functions   of  authorities 

under  the  adoptive  Acts. 

So  held :  nrst,  on  the  ground  that  the  provisions  of  section  21  of  the  Act, 
that  urban  sanitary  authorities  shall  be  called  urban  district  councils 
and  their  districts  urban  districts,  operate  as  a  definition  of  urban  district, 
which,  except  for  the  purposes  of  Part  II.  of  the  Act  (sections  2o>35) 
extends  to  county  boroughs,  notwithstanding  that  by  section  35  that  Part  of 
the  Act  is  not  to  apply  to  a  county  borough  save  as  specially  provided ;  and, 
secondly,  if  section  21  ought  not  to  be  read  as  having  this  effect,  then,  on  the 
ground  that  the  expression  "  urban  district "  in  sections  of  the  Act  not  com- 
prised in  Part  II.  extends  to  countv  boroughs  by  virtue  of  the  provisions  in 
section  75  (i),  under  which  expressions  in  the  Act  have  in  general  the  same 
meaning  as  in  the  Local  Government  Act,  1S88,  where  the  expression  urban 
district  is  used  to  include  the  districts  of  all  urban  authorities. 

Kirkdale   Burial   Board   v.   Liverpool   Corporation       763 

ASSESSMENT  COMMITTEE. 

Appearance  as  reepondente  on  appeal  against  poop  rate  — 
Consent  of  guapdlane. 

See  Poor  rate  (I)         288 

ASSISTANT    OVERSEER 

Reoovepy  of  poop  pate— Illeflral  dlstpess  by  aaalatant  ovepoeep- 
Responslblllty  of  ovepaeepa. 

See  Poor  Law  (6)        1155 

ATTORNEY-GENERAL. 

(1)  Action  by,  fop  Injunction  — Statutopy  obligation— Statutory 
penalty— BuUdlnflT  line— Ppojectlon  In  papt  of  tpont  nuUn  wall  of 
adjolnln^r  house. 

See  Streets  (5) ...        ..-         826 

<2)  Non-Jolndep— Post  epected  by  local  authority  to  ppotaet 
public  footpath— Post  pulled  doum  In  assspUon  of  public  pU»ht  of 
way— Action  by  local  authority. 

See  Highways  (2)        744 

AUDIT. 

See  .\ccounts. 

BAKEHOUSEa 

(i>  UndepfiTPOund  bakehouse— Ceptllleate  of  suitability  —  Stpoo- 
tupal  altepatlons  —  Expenses  —  Liandlopd  and  tenant  —  Tenants 
covenant  to  pay  outsoln^rs. 

Sec  Landlord  and  tenant  (6)  •- 879 

(2)  UndepflrtK>und  bakehouse— CepUflcate  of  suitability— Stpuo- 
tupal  altepatlons  —  Expenses  —  Liandlopd  and  tenant  —  Tenant's 
covenant  to  pay  outsoln^rs— Place  **  let  as  a  bakehouse.** 

Sec  Landlord  and  tenant  (7)  1171 

(8)  Undcpffpound  bakehouse  In  use  befope  1901  continued  allep 
Januapy  1,  1904  —  Necessity  fop  ceptllleate  of  district  council  - 
Factopy  and  W^opkshop  Aot»  1901  <1  Edw.  VII.  c  22X  s.  lOl  CIX  <2>. 

Sertion  loi  of  the  Factory  and  Workshop  Act,  1901,  absolutely  prohibits 
the  use  of  underground  bakehouses  after  January  i,  1904,  unless  certified  as 
structurally  suitable  for  the  purpose  by  the  local  authority 

Evans  v.   Gallon        1004 


BATHING — BOUNDARIES.  I  395 

BATHING. 

(i)  Bye-laws— Chapflre  for  tMithln^r  machine— Chapflre  tor  costumes 
and  towels. 

See  Bye- la WA  (12)       608 

(2>  RUrlit  to  cross  fopeshope. 

See  Foreshore  ...  1057 

BOUNDARIES. 

(1)  Extension  of  bopou^h -Limitation  on  "pates'*  In  added  area 
— IVbethep  limitation  applicable  to  watep  pate. 

See  Water  (8) 473 

(2)  Fopmatlon  of  new  upban  dlstplct  —  Adjustment  —  Loss  of 
ppofltable  apea. 

See  Adjustments  (2)    ...         ...         ...         ...     596 

(8)  IntepceptlnflT  sewcp  constpuoted  undcp  local  Acts  to  scpve 
ceptain  dlstplcts— Bxtenslon  of  one  of  such  distplcts  Dpalnase  of 
added  apea  Into  Intepceptln^r  sewep— Bplg-hton  Intepceptln^r  and 
Outfall  Sewcps  Act,  1870  (88  dc  84  Vict.  c.  C.X  bs.  4s  85,  86,  37,  91— 
Hove  Commlssloncps  Act,  1878  (86  dc  87  Vict.  c.  xcv.X  ss.  8, 6. 6, 15, 61 
-Local  Qovepnment  Act,  1888  (51  &  62  Vict,  c  41),  ss.  67,  69, 126- 
Local  Qovepnment  Act,  1894  (66  &  67  Vict,  c  78),  s.  42. 

An  intercepting  sewer  was  made  under  the  Brighton  Intercepting  and 
Outfall  Sewers  Act,  1870,  which  provided  for  the  making  of  intercepting 
and  outfall  sewers  for  Brighton,  and  two  adjoining  Improvement  Act  districts 
in  the  parish  of  Hove,  and  for  the  vesting  of  the  sewers  in  the  appellant 
Sewers  Board.  Section  91  of  the  Act  provided  that  if,  after  the  passing  of 
the  Act,  any  local  board  or  body  of  commissioners  should  be  constituted  for 
any  district  in  which  any  part  of  the  sewers  authorised  would  be  situate, 
having  powers  with  lespect  to  sewerage,  and  to  lev>'  rates  within  such  district, 
such  local  board  or  commissioners  should  be  at  liberty,  by  notice  to  the 
Sewers  Board,  to  participate  in  the  benefits  and  liabilities  of  the  Act,  and 
should  thenceforth  be  a  local  authority  within  the  Act.  By  the  Hove  Com- 
missioners Act,  1873,  2L  body  of  Improvement  Commissioners  was  constituted 
for  the  whole  parish  of  Hove,  and  those  Commissioners  were  given  the 
benefits  and  liabilities  of  the  former  Commissioners  for  the  two  parts  of  Hove 
under  the  Act  of  1870.  By  an  order  made  by  the  county  councils  of  East 
and  West  Sussex  in  1893,  under  the  Local  Government  Act,  1888,  it  was 
provided  that  the  area  of  the  parish  of  Aldrington  should  be  transferred  to 
and  form  part  of  the  urban  sanitary  district  of  Hove,  and  that  the  "  district '' 
in  the  Act  of  1873  should  mean  the  parishes  of  Hove  and  Aldrington  instead 
of  the  parish  of  Hove.  The  district  of  Hove  thus  extended  was  subsequently 
formed  into  a  borough,  and  the  respondent  Corporation  became  the  successors 
of  the  Hove  Commissioners.  The  respondents  claimed  to  be  entitled  under 
these  circumstances  to  send  the  sewage  of  Aldrington  as  well  as  of  the  rest 
of  the  borough  into  the  intercepting  sewer. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  1  L.  G.  R.  355,  that 
they  were  so  entitled. 

Brighton  Intercepting  and  Outfall  Sewers  Board  v.  Hove  Corporation  1255 

(4)  Paupep  settlement  -  Paplsh  divided  by  Local  Qovepnment 
Act,  1894  —  Subsequent  altepatlon  of  boundaples  by  Ppovlslonal 
Qpdcp— SavlnflT  In  Ppovlslonal  Qpdep  fop  eflfoct  of  ppevlous  pesl- 
dence. 

See  Poor  law  (9)  >077 

(6)  Paupep  Settlement-Papt  of  one  paplsh  added  to  anothcp— 
BlTect  on  settlement  acqulped  In  lattep  Paplsh. 

See  Poor  law  (8) ^oi 
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1394  BUILDINGS. 

BUILDINOS. 

(1)  Bullclln«r  line  —  Metpopolls  —  Adveptlaement  eaaee  fixed  to 
front  of  ppomlBOW 

See  Streets  (3) 9<>S 


(2>  BuUdlnflT  llne-MetPopoll»-L«iicrth  of  stpeet  to  be  < 
In  definln^r  flrenepal  line  of  bulldlncre— Tribunal  of  appeal. 

See  Streets  (4) 1265 

<8)  Bulldln^r  line  —  Statutory  penalty  —  Contlnulnflr  olIlBnoe  — 
Penalty  inflicted— Bubeequent  aotlon  by  Attopney-Gtonepal  —  In- 
Junetlon. 

See  Streets  (5)...         826 

<4>  Bye-laws— Applieation  of  bye-laws  to  floops  of  warehoiiae 
bulldin^rs— Oenepal  olause  to  secure  adequate  stren^h. 

See  Bye-laWs  (I) 942 

(6>  Bye-laws— Bpectlon  in  contpaventlon  of  bye-la^iTS— Notice  of 
infringement -BufBoency  of  notice. 

See  Bye- laws  (2)        1199 

<6)  Bye-laws— Exempted  buUdinsv  -  Buildin^r  not  "adapted  to 
be  used  • .  •  as  a  place  of  habitual  employment  fop  any  person  In 
manufteotupe,  tpade,  op  business.** 

See  Bye-laws  (3)  372 

(7)  Bye-laws— Liocal  Act— Deposit  of  plans- Plans  null  and  void 
if  wopk  not  commenced  within  thpee  yeaps— Repeal  of  bye-laws 
subject  to  savin^r  fbp  wopk  commenced  op  of  which  plans  have 
been  apppoved— Plan  fop  sevepal  houses— Some  houses  built  and 
others  not. 

See  Bye-laws  (4)  525 

(8>  Deposit  of  plans -Plan  compplslns'  sevepal  houses  Deviation 
ft*om  plans— Decision  on  infopmatlon  in  pespect  of  one  house- 
Subsequent  infopmatlon  in  pespect  of  anothep  house. 

See  Bye-laws  (5)  330 

(9)  Metpopolls  -  Dvrellinflrs  on  low-lyin£r  land— LAnd  situate  so 
as  not  to  **  admit  of  tMln^r  drained  by  gravitation  into  an  existlns^ 
se^irep**-Sewep  incapable  of  peceivinflr  dpalna^re  in  time  of  flood— 
Penalties-Limitation  of  time-Liondon  Buildln«r  Act^  1894  (67  &  68 
Vict,  c  ccxllLX  ss.  122,  200  (9). 

Low-lying  land  does  not  come  within  the  prohibition  in  section  laa  of  the 
London  Building  Act,  1894,  against  the  erection,  on  land  in  London  of  which 
the  surface  is  below  high-water  mark,  and  which  is  situate  "so  as  not  to 
admit  of  being  drained  by  gravitation  into  an  existing  sewer  "  of  the  London 
County  Council,  of  any  building  to  be  used  as  a  dwelling-house,  except  with 
the  permission  of  that  Council,  merely  because  the  existing  sewer  of  the 
Council  into  which  the  drainage  of  the  land  ordinarily  passes  by  gra^-itation 
is  on  a  substantial  number  of  days  in  each  year  so  surcharged  with  flood  water 
that  the  drainage  cannot  pass  into  it. 

Proceedings  for  the  offence  of  erecting  a  building  in  contravention  of 
section  122  are  in  time,  within  the  provisions  of  section  200  (9)  of  the  Act 
imposing  a  penalty  on  any  person  who  "erects  ...  or  commences  to  erect'* 
a  building  in  contravention  of  section  122,  if  they  are  taken  within  six  months 
of  the  erection  of  the  building,  though  more  than  six  months  after  the  com- 
mencement of  the  erection. 

Ellis  V.  London  County  Council      147 
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(10)  Metpopolto— DweUlniT-houfle  **to  be  Inhabited  op  adapted  ta 
be  Inhabited  by  penmne  of  the  wopkln^r  olase**— London  BuUdlnjr 
Aet.  1894  (67  6b  68  Viet,  c  eoxllLX  ••  18  (6). 

The  proviso  to  subsection  (5)  of  section  13  of  the  London  Building  Act, 
1894,  under  which  in  certain  cases  "a  dwelling-house  to  be  inhabited  or 
adapted  to  be  inhabited  by  persons  of  the  working  class  **  must  be  built  at 
a  greater  distance  from  the  centre  of  a  street  than  would  be  necessary  in  the 
case  of  other  buildings,  refers  to  two  distinct  cases,  first,  that  of  a  house 
adapted  to  be  inhabited  by  persons  of  the  working  class;  and  secondly,  that 
of  a  house  "  to  be  inhabited  *'  by  persons  of  that  class. 

The  expression  "  adapted  to  be  inhabited "  refers  to  adaptation  in  point 
of  construction.  The  expression  "  to  be  inhabited "  means  intended  to  be 
inhabited. 

A  house  so  constructed  and  situate  as  to  render  it  practically  certain,  at 
the  time  when  it  is  built,  that  it  will  be  inhabited  by  persons  of  the  working 
class,  is  a  house  "to  be  inhabited"  by  such  persons  within  the  meaning  of 
the  section. 

Crow    V.   Davis  1034 

(11)  Relation  ot  ^renepal  Aot  to  special  Act  —  Inconalstency — 
Implied  repeal— Bulldlngg  epeoted  undep  ^renepal  poweps  In  dock 
company's  Act— Metpopolle  Manafirement  Act,  1866  (18  dc  19  Vict,  c 
120X  ••  76-Suppey  Commepclal  Dock  Act,  1894  (57  &  68  Vict,  c 
lzvlLXs.4b 

By  a  special  Act  of  1894  the  appellant  company  were  empowered  to 
execute  certain  specified  works  within  the  limits  of  the  dock  undertaking 
carried  on  by  them  in  London  under  a  special  Act  of  1864,  by  which  the 
company  were  constituted,  and,  in  connection  therewith,  to  make  and  main- 
tain, inter  alia,  all  necessary  and  proper  buildings  and  other  works  and 
conveniences  within  certain  limits  of  deviation. 

Under  these  powers  the  appellants  erected,  within  the  limits  of  their 
undertaking,  and  within  the  limits  of  deviation,  certain  buildings  not  specially 
authorised  by  the  Act  of  1894,  but  in  substitution  for  buildings  removed  in 
the  course  ot  the  execution  of  the  specially  authorised  works. 

Held,  that  the  appellanU  were  under  no  obligation  before  laying  the 
foundation  of  such  buildings  to  give  notice  to  the  local  authority  under  sec- 
tion 76  of  the  Metropolis  Management  Act,  1855  (which  requires  a  person 
before  beginning  to  lay  the  foundation  of  .1  new  building  in  London,  and 
before  laying  anv  drain  to  communicate  with  a  sewer  of  the  local  authority, 
to  give  notice  to'  that  authority,  and  gives  that  authority  certain  powers  of 
Lontrol  over  such  foundations  and  drains),  on  the  ground  that  the  interference 
and  control  involved  in  the  section  was  inconsistent  with  the  statutory  powers 
conferred  on  the  appellants. 

The  principle  laid  down  in  Ciiv  and  South  London  Railway  Company  v. 
London  County  Council,  1891,  2  Q.  B.  513;  60  L.  J.  M.  C.  149,  approved 
and  extended.  „r      ,  u 

Charing  Cross  and  Strand  Electricity  Supply  Corporation  v.  Woodthorpc 
(1903)  I  L.  G.  R.  551;  88  L.  T.  772,  distinguished. 

Surrey  Commercial  Docks  v.  Bermondsey  Borough  Council 356 

BURIAL   BOARD. 

Tpanefep  of  powePs  of —County  bopou^h. 

See  Areas         7^3 

BYE-LAWS. 

<1)  Buildings— Application  of  liye-lawe  to  floope  of  wapet&ouae 
btilldlnse-Oenepal  clause  to  eecupe  adequate  stpen^rth. 

Where  the  bye-laws  of  an  urban  authority  lay  down  rules  as  to  the  strength 
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BYB-LAWS—Continued. 

of  timbers  for  floors  of  certain  kinds,  and  do  not  provide  in  detail  for  all 
possible  modes  of  construction,  but  contain  a  general  clause  requiring  suitable 
materials  and  edequate  strength,  a  floor  constructed  partly  of  timber  and 
partly  of  steel  is  subject  to  such  general  clause,  and  not  to  the  rules  applicable 
to  floors  constructed  wholly  of  timber. 

Towers  v.   Brown       ...    942 

(2)  Bulldln^rs  -Bpeotlon  In  oontpaventlon  of  bye-laws-  Notloe  of 
InfHnffemeiit—Sufflelenoy  of  notice. 

No.  53  of  a  series  of  bye-laws  as  to  new  streets  and  buildings  contained 
provisions,  in  the  model  form,  requiring  the  provision  of  an  open  space  of 
given  dimensions  and,  with  certain  exceptions,  free  from  erections,  in  con- 
nection  with  any  new  domestic  building,  and  prohibiting  the  diminution  of 
the  space  or  other  contravention  of  the  bye-law  in  the  case  of  a  subsequent 
alteration  of  or  addition  to  the  building. 

Xo.  96  of  the  same  bye-laws  contained  provisions  of  the  usual  charactex 
and  in  model  form  requiring  the  giving  of  notice  and  deposit  of  plans  by 
persons  intending  to  erect  new  buildings. 

So.  98  of  the  same  series  contained  provisions,  also  in  model  form,  to  the 
effect  that  where  a  person  who  erects  a  new  building,  or  executes  other  work 
to  which  the  bye-laws  relating  to  new  streets  and  buildings  may  apply, 
receives  from  the  surveyor  to  the  local  authority  a  notice  "  specifying  any 
matters  in  respect  of  which  the  erection  of  such  building,  or  the  execution  of 
such  work  may  be  in  contravention  of "  any  of  the  bye-laws,  and  requiring 
the  person  to  cause  any  thing  done  contrary  to  any  such  bye-law  to  be 
be  amended,  such  person  shall  comply  with  the  requirements  of  the  notice. 

ITeUl,  that  proceedings  under  bye-law  98  might  be  founded  on  a  notice 
stating  that  a  wooden  shed  had  been  erected  in  the  back  yard  of  the  defen- 
dant's j)TOperty  "  contrary  to  Nos.  53  and  96  of  the  bye-laws  relating  to  new 
streets  and  buildings  in  force  in  his  district,"  and  requiring  the  removal  of 
the  shed,  but  giving  no  further  particulars  as  to  the  nature  of  the  breach  of 
bve-law  53  complained  of. 

Dickenson   v.    Forsyth  ...  1199 

(8)  Bulldln^rs-Kxempted  bulldln^^— Bulldlnflr  not  "adapted  to 
be  used  •  .  .  aa  a  plaoe  of  habitual  employment  fop  any  pepsoD 
In  manufaotupe,  trade,  op  business"— Stable  fop  horses  used  In 
business. 

A  stable  in  which  horses  belonging  to  a  builder  are  kept  and  in  which  they 
are  fed  and  groomed  is  not  a  building  "  adapted  to  be  used  ...  as  a  place  of 
habitual  employment  for  any  person  in  any  manufacture,  trade  or  business" 
within  the  meaning  of  a  clause  in  the  model  form  exempting  from  building  bye- 
laws  any  building  which  shall  not  exceed  certain  dimensions,  and  shall  not, 
inter  alia,  be  "  constructed  or  adapted  to  be  used  either  wholly  or  partly  for 
human  habitation,  or  as  a  place  of  habitual  employment  for  any  person  in  any 
manufacture,  trade,  or  business,"  and  shall  be  at  a  certain  distance  from  other 
buildings  and  property.  Such  a  stable,  fulfilling  the  necessary  conditions  as 
to  dimensions,  ftc,  is  therefore  exempt  from  bye-laws  containing  the  exemp- 
tion in  question. 

Linzell  v.  Felixstowe  and  Walton   Urban  District  Council 372 

(4)  BulldlnflTS— Deposit  of  plans— Local  Aot^Plans  null  and 
void  If  wopk  not  commenced  within  thpee  yeaps- Repeal  of  bye- 
IsLwa  subject  to  saving:  fop  wopk  commenced  op  of  which  plans 
have  been  apppoved— Plan  fop  sevcpal  houses  held  null  and  void 
as  to  houses  not  commenced  within  thpee  yeaps— Happo^ato 
Coppopatlon  Act,  1898  (66  &  67  Vict.  o.  oelx.X  a.  27. 

Where  the  bye-laws  of  an  urban  authority  require  every  person  intending 
to  erect  a  new  building  to  deposit  plans  of  every  floor  of  the  building,  a  plan 
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comprising  a  number  of  proposed  houses  constitutes  a  separate  and  indepen- 
dent plan  of  each  house  for  the  purposes  of  a  provision  in  a  local  Act  enacting 
that  the  deposit  of  a  plan  of  any  building  shall  be  null  and  void  if  the  work 
specified  in  such  plan  is  not  commenced  within  a  certain  period. 

Consequently,  after  the  expiry  of  the  period  named  in  the  Act,  the  deposit 
of  the  plan,  as  regards  houses  not  already  commenced,  becomes  ineffective, 
and  a  fresh  deposit  is  required  before  the  erection  of  such  houses;  and,  if 
new  bye-laws  are  made  rescinding  the  previous  bye-laws  subject  to  a  saving 
for  work  already  commenced,  or  of  which  plans  have  been  approved,  such 
houses  must  be  erected  in  accordance  with  the  new  bye-laws. 

Decision  of  Wright  J.,  reported  x  L.  G.  R.  275,  affirmed. 

Harrogate  Corporation  v.   Dickinson  ...         ...         ...         ...         ...     525 

(6)  Deposit  of  plans -Plan  oompplslnflr  several  houses— Devia- 
tion from  plans— Decision  on  Infopmatlon  In  respeot  of  one  house 
— Subsequent  Infopmatlon  In  respect  of  another  house. 

A  plan  deposited  with  a  local  authority  by  a  builder,  under  bye-laws 
requiring  every  person  »\ho  erects  a  building  to  deposit  plans  thereof,  com- 
prising more  than  one  house,  constitutes  a  separate  and  independent  plan  of 
each  house.  If  the  builder  deviates  from  the  plans,  and  separate  informations 
arc  preferred  against  the  builder  for  failing  to  deposit  plans  before  building 
in  respect  of  several  houses,  it  is  not  competent  to  justices  who  have  dismissed 
the  first  summons  that  came  before  them,  because  they  considered  the  devia- 
tions unimportant,  to  adopt  the  same  course  with  regard  to  the  subsequent 
informations  on  the  ground  that  the  matter  is  res  judicata.  It  is  their  duty 
to  hear  evidence  in  each  case,  and  deal  with  each  information  upon  its  merits. 

Balbv-with-IIexthorpe  Urban    District   Council   v.    Millard 330 

(6)  Drains— Extension  of  bye-laws  to  drains  **  In  '*  exlstlnfir 
tyulldlnflT— MeanlnflT  of  *'ln'*  -London  County  Council  dralna^re  bye- 
Ukws,  1901,  Nos.  6  and  21. 

No.  21  of  the  series  of  bye-laws  as  to  the  construction,  &c.,  of  drains  made 
by  the  London  County  Council  under  section  202  of  the  Metropolis  Manage- 
ment Act,  1855,  provides  that  the  bye-laws  shall  apply,  so  far  as  practicable, 
to  any  person  who  shall  construct  or  reconstruct  a  drain,  &c.,  "  in "  any 
existing  building  as  if  the  same  were  being  constructed  '*  in  "  a  new  building. 

Held,  that  the  word  ''  in  "  in  this  bye-law  does  not  mean  "  inside "  but 
has  the  sense  of  "  in  connection  with." 

King.sland  v.    Haben  470 

C7)  Drains— Water-closets  -**  Construction  of  water-closet  *'— 
Ventilation  of  trap  of  water-closet- Extension  of  bye-laws  to 
ezlstlns*  buUdln^rs- Metropolis  Management  Act,  1856  (18  &  19 
Vict.  c.  i20X  8.  202-Publlc  Health  (London)  Act,  1891  (54  &  65  Vict, 
c  76X  s.  89. 

A  series  of  bye-laws  were  made  by  the  London  County  Council  under  the 
provisions  of  section  202  of  the  Metropolis  Management  Act,  1855,  g»^'i^g 
power  to  make  bye-laws  for  regulating  the  dimensions,  mode  of  construction, 
&c.,  of  "  the  pipes,  drains,  and  other  means  of  communicating  with  sewers, 
and  the  traps  and  apparatus  connected  therewith." 

No.  17  of  these  bye-laws  provided  that  every  person  who  should  "construct 
any  water-closet,"  of  which  the  soil  pipe  fulnlled  certain  conditions,  should 
cause  the  trap  of  the  water-closet  to  be  ventilated  in  a  particular  manner. 

No.  21  of  the  bye-laws  was  as  follows :  "  These  bye-laws  shall,  so  far  as 
practicable,  apply  to  any  person  who  shall  construct  or  reconstruct  any  pipe 
or  drain  or  other  means  of  commimicating  with  sewers,  or  any  trap  or 
apparatus  connected  therewith,  so  far  as  he  shall  effect  any  such  works  in  any 
building  erected  before  the  confirmation  of  these  bye-laws,  as  if  the  same  were 
being  constructed  in  a  building  newly  erected." 
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The  appellants,  who  were  owners  of  a  building  erected  before  the  con- 
firmation of  the  bye-laws,  reconstructed  and  replaced  the  pans  and  traps  of 
several  water-closets  in  the  building,  which  had  been  broken  in  the  course 
of  alterations  they  were  carrying  out  in  the  drains  connecting  the  soil  pip<n 
of  the  closets  with  the  sewer,  or  in  the  course  of  ordinary  wear  and  tear.  The 
soil  pipes  of  the  water-closets  were  of  the  character  contemplated  by  bye-law  17. 

Held — I.  That  the  bye-laws  were  neither  ultra  vires  nor  unreasonable. 
2.  That  the  work  done  by  the  appellants  was  not  the  construction  of  water- 
closets  within  bye-law  17;  and  that  bye-law  21  did  not  impose  on  a  person 
who  constructed  or  reconstructed  the  pan  or  trap  of  a  water-closet,  but  did 
not  construct  a  water-closet,  the  obligation  of  complying  with  bye-law  17  as 
to  the  ventilation  of  the  trap. 

Semble,  that  a  bye-Hw  imposing  that  obligation  in  such  a  case  would  be 
intra  vires,  and  not  unreasonable. 

Metropolitan  Industrial  Dwellings  Co.   v.   Long  233 

(8)  Liavatoples  In  new  bulldln^rs  —  Ppovtalon  as  to  tpappln^ 
of  waste  watep  pipee~^(Vaste  water  eappled  off  by  nieana  other 
than  pipe— Seplee  of  lavatory  haelne  In  one  room-Coneitraetlon 
of  bye-lawB— London  County  Council  dralnafire  bye-laws,  19Q1, 
No.  la 

No.  10  of  a  series  of  bye-laws  as  to  drainage  made  by  the  London  County 
Council  under  section  202  of  the  Metropolis  Management  Act,  1855,  requires, 
inter  alia,  that  a  person  who  erects  a  new  building  shall  cause  every  pipe  in 
the  building  for  carrying  off  waste  water  from  everj-  lavatory  or  smk  (with 
certain  exceptions)  to  a  sewer  to  be  constructed  of  certain  materials,  and  to 
be  trapped  in  a  certain  manner  immediately  beneath  such  lavatory  or  sink. 

Held  (assuming  that  each  of  a  series  of  lavatory  basins  in  a  room  is  itself 
a  lavatory  within  the  b\-e-law,  as  to  which  qusere),  that  the  bye-law  did  not 
prohibit  the  carrying  off  of  the  waste  water  from  a  lavatory  by  means  other 
than  a  pipe,  and  therefore  that  there  was  no  infringement  of  the  bye-law 
where  the  waste  water  from  each  of  a  series  of  lavatory  basins  was  discharged 
by  a  short  straight  pipe  into  an  open  trough  which  in  turn  communicated  with 
a  pipe,  properly  trapped,  leading  to  a  sewer. 

Treasure  v.  Bermondscy  Borough  Council  488 

(9)  Reasonableness— Good  rule  and  flrovemment— Frequenting 
streets  for  selllnflr  newspapers  devoted  to  e^vtng  Information  as 
to  probable  result  of  races,  tfeo.— Munlolpal  Corporations  Aot^ 
1882  (46  dc  46  Vict,  c  60X  s.  28  -Local  Government  Act,  1888  C61  ^ 
52  Vict,  c  41),  8.  16. 

A  bye-law  for  the  good  rule  and  government  of  a  county  made  under 
section  '23  of  the  Municipal  Corporations  Act,  1882,  as  extended  by  section  16 
of  the  Local  Government  Act,  1888,  providing  that  no  person  shall  frequent 
or  use  any  street  or  public  place  for  selling  or  distributing  any  paper  devoted 
wholly  or  mainly  to  giving  information  as  to  the  probable  result  of  races, 
steeplechases,  or  other  competitions,  is  unreasonable  and  bad. 

So  held  by  Lord  Alverstone  C.J.,  and  Kennedy  J.,  Phillimore  J  dis- 
senting. 

Scott  v.   Pilliner         1018 

(10)  Reasonableness— Ix>d£rl]iS'-bouses~-Cleansln£r  in  first  week 
In  April— Duty  Imposed  on  landlord— Want  of  provision  for  notice 
-Public  Health  (London)  Act,  1891  (54  &  66  Vict,  c  76),  s.  04b 

A  byedaw  under  section  94  of  the  Public  Health  (London)  Act,  1891,  with 
regard  to  lodging-houses  and  houses  occupied  by  members  of  more  than  one 
family,  imposmg  on  the  ^Mandlord*'  (within  a  definition  including  a  person 
receiving  or  entitled  to  receive  the  rack  rent  of  the  premises,  or  a  definition 
including  a  person  receiving  or  who,  if  the  premises  w^ere  let  at  a  rack  rent, 
would  receive,  the  profits  arising  from  the  letting  of  the  lodgings)  an  obliga- 
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tion  to  cause  the  premises  to  be  cleansed  in  the  first  week  of  April  in  every 
vear,  but  containing  no  provision  entitling  the  landlord  to  notice  before  he 
becomes  liable  to  a  penalty  for  its  breach,  is  unreasonable  and  bad. 

Such  a  bye-law  is  not  unreasonable  because  it  fixes  a  particular  week  in 
the  year  for  the  cleansing,  though  Easter  frequently*  falls  in  the  particular 
week  fixed,  when  the  occurrence  of  holidays  renders  it  particularly  difficult  to 
get  work  done.  So  held  by  Lord  Alverstone  C.J.  and  Kennedy  J.,  Wills  J. 
dissenting. 

Stiles  V.  Gallinsky ;  Nokes  and  Another  v.  Islington  Borough  Council 
(No.    2)        ..."        341 

<11>  ReasonableneMi— Metpopolls— ^tVatep-clofletaooominodatlon— 
I^ocU^fnflT-hoiiaes— Bye-law  pequlpln^  ownep  of  house  let  In  lodgtngm 
to  ppovlde  Diratep-oloeet  aooommodatlon— Want  of  ppovlalon  fop 
notloe  to  ownep  before  commenoeinent  of  ppooeedin^rs— Publlo 
Health  (London)  Aot»  1891  (64  dc  55  Vict,  c  76),  so.  86,  89,  94b 

Section  39  of  the  Public  Health  (London)  Act,  1891,  which  gives  the 
liOndon  County  Council  power  to  make  bye-laws  "  with  respect  to  water- 
closets  .  .  .  and  the  proper  accessories  thereof  in  connection  with  buildings  ** 
authorises  the  making  of  a  bye-law  prescribing  the  amount  of  water-closet 
accommodation  that  must  be  provided  in  any  particular,  class  of  building, 
such  as  a  building  let  in  lodgings. 

But,  having  regard  to  the  provisions  of  section  37  of  the  Act  empowering 
the  sanitary  authority  to  give  notice  to  the  owner  of  an^  house  requiring  him 
to  provide  sufficient  water-closet  accommodation,  and  imposing  penalties  for 
failure  to  comply  with  the  notice,  a  bye-law  under  section  39  requiring  the 
"owner,"  within' the  definition  in  the  Act,  of  a  house  let  in  lodgings  to  provide 
a  given  amount  of  water-closet  accommodation,  and  imposing  a  penalty  for 
default,  without  requiring  any  notice  to  be  given  to  him  before  the  penalty  is 
incurred,  is  unreasonable  and  bad. 

Nokes  v.   Islington  Borough  Council   (No.   i) 334 

(12)  Sea  bathln^r— Chapflre  fop  bathlnff  machine— Chap^re  for 
oo«tiunee  and  towela— Town  Police  Clauses  Act,  1847  (10  dc  U  Viet. 
e.89X  s.e9. 

A  bye-law  as  to  bathing  made  by  an  urban  authority  under  section  69  of 
the  Town  Police  Clauses  Act,  1847,  substantially  in  the  model  form,  nzed 
the  maximum  charges  for  the  use  of  bathing  machines  stationed  on  any  stand, 
and  provided  that  the  prescribed  charges  should  include  charges  for  the  use 
of  towels  and  a  bathing  costume. 

The  appellants,  who  a\  ere  the  proprietors  of  bathing  machines  used  within 
the  district,  charged  a  bather,  in  addition  to  the  maximum  charge  for  the  use 
of  the  machine  fixed  by  the  bye-law,  the  sum  of  3d.  for  the  use  of  a  costume 
and  towels,  and  were  convicted  of  a  breach  of  the  bye-law  in  respect  of  the 
charge  of  3d.  thus  made.  The  bather  had  not  demanded  the  use  of  a  costume 
and  towels  without  extra  charge. 

Held,  that  the  conviction  must  be  quashed, 

by  Lord  Alverstone  C.J.  and  Wills  J.,  on  the  ground  that  the  bye-law 
in  so  far  as  it  purported  to  restrict  the  charges  that  could  be  made  for  the  use 
of  a  costume  and  towels  was  ultra  vires  and  bad ; 

by  Channell  }.  on  the  ground  that  if  the  bye-law  prohibited  an  extra 
chaige  for  a  costume  and  towels  absolutely  it  was  ultra  vires  and  bad;  and 
that  if  it  merely  required  the  bathing  machine  proprietor  to  provide  such 
requisites  as  were  necessary  for  decency  without  extra  charge,  leaving  him 
free  to  make  an  extra  charge  for  articles  of  superior  quality,  in  which  case  it 
might  be  a  good  bye-law,  no  breach  of  the  bye-law  had  been  shown. 

Parker  v.  Clegg  608 
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Allen  and  Driscoirs  Contract,  Re,  1904,  i  Ch.  493;  2  L.  G.  R.  512; 

73  L.  J.  Ch.  382,  aflftrmed. — See  Streets  (16)  959 

Ayers  v.  South  Australian  Banking  Co.  (1871)  L.  R.  3  P.  C.  548; 
40  L.  J.  P.  C.  22,  distinguished  on  one  point  and  followed  on 
another. — See  Land   (3)  116 

Bamford  V.  Turnlev  (1862)  3  B.  &  S.  62;  31  L.  J.  Q.  B.  286,  applied. 

See  Nuisance  (5) 518 

Barnard  Castle  Urban  District  Council  v.  Wilson,  1901,  2  Ch.  813, 
1902,  2  Ch.  746;  70  L.  J.  Ch.  859;  71  L.  J.  Ch.  825,  discussed. 
See  Water  (4)       ...        —        567 

Beaumont   v.    Huddersfteld    Corporation    (1902)    i    L.    G.    R.    1x8, 

followed. — See  Water   (9)  ^ 

Blundell  v.  Catterall  {1821)  5  B.   &  Aid.   268,  followed. 

See  Foreshore        1057 

Bradford  v.   Eastbourne  Corporation,  1896,  2  Q.  B.  205;  65  L.  J. 

Q.  B.   571,  not  followed. — See  Sewers  (6) 556 

followed. — See  Sewers  (4)  1098 

Brinckman  v.  Matley  (1904)  2  L.  G.  R.  258;  73  L.  J.  Ch.  160, 
affirmed. — See   Foreshore  1057 

Broder  v.  Saillard  (1876)  2  Ch.  D.  692;  45  L.  J.  Ch.  414,  applied. 

See  Nuisance  (5)  518 

Buckinghamshire  County  Council  and  Hertfordshire  County  Council, 
Re,  1899,  I  0-  B.  515;  68  L.  J.  Q.  B.  417,  overruled. 
See  Adjustments  (2)         596 

Bull  V.  Shoreditch  Borough  Council  (1902)  i  L.  G.  R.  81,  affirmed. 

See  Highways  {13)  756 

Charing  Cross  and  Strand  Electricity  Supply  Corporation  v.   Wood- 
thorpe  (i<)o3)  1  L.  G.  R.  551 ;  Si  L.  T.  '772,  distinguished. 
See  Buildings  (11)  356 

Churchward  v.  Reg.  (1865)  ^^-  R-  '  Q-  S*  *73»  explained. 

See  Contract   (2)  309 

City  ind   South  London   Railway  v.    London  County  Council,  1891, 
2  Q.  B.  513;  60  L.  J.  ^L  C.  140,  followed  and  extended. 
See  Buildings   (11)  356 

City  of  London  Electric  Lighting  Co.  v.  London  Corporation,  1901, 

1 'Ch.  602;  70  L.  J.  Ch.  334,  affirmed. — See  Contract  (i)  ...      93 

Cordwell  v.  Lever,  1897,  '  ^^-  32;  66  L.  J.  Ch.  66,  distinguished. 

See  Tenant  for  life  and  remainderman         668 

Dorking  Union  v.  St.  Saviour's  Union,  1898,  i  Q.  B.  594;  67  L.  J. 

Q.  B.  408,  commented  on. — See  Poor  Law  (8)       301 

Dyer  v.   London  School  Board,   1902,  2  Ch.  768;   72  L.  J.  Ch.   10, 

followed. — See    Land   (3)  116 

Edwardes  v.  Barrington  (1901)  85  L.  T.  650,  followed. — See  Land  (1)    723 

Famham's  Settlement,  Re  (1904)  2  L.  G.  R.  668,  reversed  on  other 
grounds. — See  Tenant  for  life  and  remainderman 1050 

Garbutt  v.  Durham  Joint  Committee,  1904,  i  K.  B,  522 ;  2  L.  G.  R. 

251;  73  L.  J.  K.  B.  289,  affirmed.— See  Police  (2)  1161 

Gas  Light  and  Coke  Co.  v.  Cannon  Brewery  Co.,  1903,  1  K.  B.  593; 

72  L.  J.  K.  B.  30S,  reversed.— See  Gas  (i) 949 

Gas  Light  and  Coke  Co.  v.  Mead  (1876)  45  L.  J.  M.  C.  71,  approved 

and   followed.— See  Gas  (i)       949 
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Glamorganshire  County  Council,  ex  parte  (1903)  i  L.  G.  R.  810, 
reversed. — See  Police  (3)  917 

Godstone  Rural  District  Council  and  Caterham  Urban  District 
Council,  Re,  1903,  1  K.  B.  554;  i  L.  G.  R.  311 ;  72  L.  J.  K.  B. 
279,  reversed. — See  Adjustments  (2) 596 

Goldstein  v.  Hollingsworth,   1904,  2  K.   B.   578;  2  L.   G.   R.  879; 

73  L.  J.  K.   B.  826,  followed. — See  Landlord  and  tenant  (7)   ...  1171 

Gorringe  v.  Shoreditch  Borough  Council  (1902)  86  L.  T.  592,  dis- 
cussed.— See  Sewers  (2)  672 

Greater  London  Property  Co.  v.  Foot,  1899,  ^  Q-  B*  97^5  68  L.  J. 

Q.  B.  628,  discussed. — ^See  Sewers  (2)  672 

Hackney    Borough     Council     v.     I-,ee     Conservancy     Board    (1903) 

2  L.  G.  R.  74,  reversed. — See  Streets  (14) 1144 

Hall  V.  Michelmore  (1901)  86  L.  T.  17;  18  Times  L.  R.  23i  distin- 
guished.— See  Registration  of  electors    (3) 139 

Harris  v.  Hickman,  1904,  i  K.  B.  13 ;  2  L.  G.  R.  i  j  73  L.  J.  K.  B. 

31,   followed. — See  Nuisance  (2)      • 6x7 

Harrison  v.  Southwark  and  Vauxhall  Water  Co.,   1891,  2  Ch.  409; 

60  L.  J.  Ch.  630,  distinguished. — See  Nuisance  (5)  518 

Harrogate  Corporation  v.  Dickinson  (1903)  x  L.  G.  R.  275,  affirmed. 

See  Bye-laws  {4)  525 

Highett  and  Bird's  Contract,  Re,  1903,  i  Ch.  287 ;  72  L.  J.  Ch.  220, 

explained. — See  Streets  (16)      959 

Highworth  and  Swindon  Union  v.  Westbury-on-Sevem  Union  (1889) 
14  App.  Cas.  465  J  59  L.  J.  M.  C.  29,  followed. 
See  Poor  Law  (x2)  853 

Hill  v.  Hair,  1895,  1  Q.  B.  906;  64  L.  J.  M.  C.  X64,  approved  and 
followed.— See   Sewers  (6) 55^ 

Hill  v.  Metropolitan   Asvlum  District  (1879,    1882)    42   L.  T.    2x2; 

47  L.  T.  29,  discussed. — See  Nuisance  (13) 698 

Hornsev  Local  Board  v.  Davis,  X893,  i  Q.  B.  756;  62  L.  J.  Q.  B. 
427,'  explained.— See  Streets  (X5)         X350 

Hove  Corporation  v.  Brighton  Intercepting  and  Outfall  Sewers 
Board  (1903)  x   L.  G.  R.   355,  affirmed. — See  Boundaries  (3)   ...   1255 

Hull  v.  London  County  Council,  1901,  x  Q.  B.  580;  70  L.  J.  Q.  B. 

364,  commented  on. — See  Streets  (3)  905 

Hull  Corporation  v.  Maclaren,  Loc.  Gov.  Chron.,  1898,  585,  followed. 
See  Hospital  (i)  i3«o 

Kendal  v.  Lewisham  Borough  Council  (1903)  i  L.  G.  R.  416,  order 

discharged  on  terms  by  consent. — See  Streets  (11) 3X 

Kershaw  v.  Tavlor,  X895,  2  Q.  B.  47X ;  64  L.  J.  M.  C.  245,  explained. 

See  Sewers'(2)       672 

Kinson  Potterv  Co.  v.  Poole  Corporation,  X899,  2  Q.  B.  4X ;  68  L.  J. 

Q.  B.  819,'  discussed. — See  Sewers  (12)        X74 

Lamplough  v.  Kent  Waterworks,  X903,  x  Ch.  575 ;  72  L.  J.  Ch.  418, 

affirmed.— See  Water  (7)  403 

Lane  v.  Rendall,  X899,  2  Q.  B.  673;  69  L.  J.  Q.  B.  8,  considered 

and  followed.— See  Weights  and  measures   (2)       X84 
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Law  Union  and  Crown  Insurance  Co.  v.  Hartopp  (1904)  2  L.  G.  R. 
668,  reversed  on  other  grounds. 
See  Tenant  for  life  and  remainderman  1050 

Lever,  Re,  1897,  1  Ch.  32;  66  L.  J.  Ch.  66,  distinguished. 

See  Tenant  for  life  and  remainderman         668 

London  ani   North-Western   Railway  v.  Westminster  City  Council, 
IQ02,  I  Ch.  269;  71  L.  J.  Ch.  34,  reversed. 
See  sanitary  conveniences  (2)  638 

London  County  Council  v.  South  Metropolitan  Gas  Co.,  1903,  2  Ch. 
532;  I  L.  G.  R.  501 ;  72  L.  J.  Ch.  536,  affirmed. — See  Gas  (3)  ...     161 

Lumby  v.  Faupel  (1903)  x  L.  G.  R.  493,  affirmed  on  other  grounds. 

See  Landlord  and  tenant  (5) 605 

Mallinson  v.  Carr,  1891,  i  Q.  B.  48;  60  L.  J.  M.  C.  34,  distinguished. 
See  Food 1074 

Meader  v.  West  Cowes  Local  Board,  1892,  3  Ch.  18;  61  L.  J.  Ch. 

561,   followed. — See   Nuisance   (i)       222 

Millard    v.    Balby-with-Hexthorp'e     Urban    District     Council    (1904) 

2  L.  G.  R.   539,  reversed. — See  Streets  (20)  1248 

Monk  v.  Arnold,  1902,  i  K.  B.  761 ;  71  L.  J.  K.  B.  441,  commented 

on. — Sec  Landlord  and  tenant  (6)       879 

followed. 
See  Landlord  and  tenant  (3)       1190 

Moore  v.  Todd  (1902)  i  L.  G.  R.  113,  reversed. — See  Streets  (17)  ...     376 

North  V.  Walthamstow  Urban  District  Council  (1898)  67  L.  J.  Q.  B. 

972,  considered. — See  Nuisance  (2)  617 

explained  and  followed, — See  Sewers  (4)       1098 

Proctor  V.  Islington   Borough  Council  (1902)   x8  Times   L.  R.  505, 

followed. — See  Nuisance  (2)       617 

Randell,  Re;  Randell  v.  Dixon  (1888)  38  Ch.  D.  213;  57  L.  J.  Ch. 

899,  followed. — See  Education  (i)       1295 

Reg.  V.  Elvet  Inhabitants  (1859)  2  E.  &  E.  266;  29  L.  J.  M.  C.  17, 

followed. — See  Poor  Law  (12) 853 

Reg.  V.  Hutchings  (1881)  6  0-  B.  D.  300;  50  L.  J.  M.  C.  35,  distin- 
guished.—See  Streets   (18)         270 

Reg.  V.  St.  Georgc-in-the-East  Inhabitants  (1870)  L.  R.  5  Q.  B.  364; 

39  L.  J.  M.  C.  90,  followed. — See  Poor  Law  (10) 864 

Reg.  V.  Swindon  New  Town  Local  Board  (1879)  4  Q.   B.   D.   305; 

48  L.  J.  M.  C.  119,  dicta  in  disapproved. — See  Streets  (20)  ...  1248 
Reg.  V.  Tipton  Inhabitants  (1842)  3  Q.  B.  215;  11  L.  J.  M.  C.  89, 

commented  on. — See  Poor  Law  (8) 301 

Rex  V.  Gillespie,  1904,  1  K.  B.  174;  2  L.  G.  R.  59;  73  L.  J.  K.  B. 

106,  explained. — See  Poor  rate  (9)     103 

Rex  V.  Hunton  (1903)  1  L.  G.  R.  810,  reversed. — See  Police  (3)      ...    917 

Rex  V.  Sainsbury  (1791)  4  T.  R.  451 ;  2  R.  R.  433,  applied. 

See  Municipal  corporation         749 

Rochdale   Union  and   Haslingden  Union,  Re,    1899,    x    Q.  B.   540; 

68  L.  J.  Q.  B.  S3 1,  overruled. — See  Adjustments  (2)       596 

St.  Leonard's,  Shoreditch,  Vestry  v.  Franklin  (1878)  3  C.  P.  D.  377; 

47  L.  J.  C.  P.  727,  distinguished. — See  Streets  (9)  13 


Digitized  by 


Google 


•«>  vxv.rj^o* 


^^^J 


840 


0A8BS— Continued. 

St.  Martin-in-the-Fields  Vestry  v.  Bird,  1805,  i  Q.  B.  428 1  6a  L    T 

Q.  B.  230,  foUowed.~See  Sewers  (3)  ..^       .„        .  !*       :*.    974 

Shcphard  v.  Barber  (1902)  i  L.  G.  R.  157,  not  followed. 

See  Landlord  and  tenant  (3)      noo 

Sillcs  V.  Fulham  Borough  Council,  1903,  i  K.  B.  829;   i  L.  G.  R. 

643;  72  L.  J.  K.  B.  397,  commented  on.— See  Sewers  (2)  ..!    672 

Sion  College  v.  London  Corporation,  1901,  x  K.  B.  617;  70  L.  J. 
K.  B.   369,  distinguished.— See   Rates  (i) [ 

Southwold  Corporation  v.  Crowdy  (1903)  i  L.  G.  R.  899,  approved. 
See  Sewers  (6) ...        ...     ..5 

Stock  V    Meakin,  1900,  i  Ch.  6S3;  69  L.  J.  Ch.  401,  followed. 

See  Streets  (16)      9^9 

Stockdalc  V.  Ascherberg,  1903,  i  K.  B.  873:  1  L.  G.  R.  548;  72  L.  J. 

K.  B.  492,  affirmed. — See  Landlord  and  tenant  (i) 529 

distinguished. — See  Landlord  and  tenant  (2) i 

Surtees  v.  Woodhouse,  1903,  i  K.  B.  396;  i  L.  G.  R.  227;  72  L.  J. 

K.  B.  302,  followed.— See  Landlord  and  tenant  (5)  605 

Thompson  v.  Eccles  Corporation,  1904,  2  K.  B.  x ;  2  L.  G.  R.  556; 

73  L.  J.  K.  B.  497,  not  followed.— See  Sewers  (4)  1098 

Thompson  and  Norris  Manufacturing  Co.  v.  Hawes  (1895)  59  J.  P. 

580,  followed. — See  Nuisance   (2)       617 

Tiverton  Railway  v.  Loosemore  (1884)  9  App.  Cas.  480;  53  L.  J.  Ch. 

812,  distinguished. — See  Land  (3)       116 

Toller  V.  Spiers  and  Pond,  1903,  i  Ch.  362;  i  L.  G.  R.  193;  72  L.  J. 

Ch.  191,  approved.— See  Factories  and  Workshops  (4) 809 

Tubbs  V.  Wynne,  1897,  i  Q.  B.  74;  66  L.  J.  Q.  B.  116,  distinguished. 

See  Streets  (16)      959 

Valpy  V.  St.  Leonard's  Wharf  Co.  (1903)  x  L.  G.  R.  305,  followed. 

See  Landlord  and  tenant  (2) i 

Wake  V.   Sheffield  Corporation   (1883)  ^^  Q.   B.   D.  142;  53  L.  J. 

M.  C.  I,  followed. — See  Streets  (15) 1350 

Wakefield  Corporation  v.  Cooke,  1903,  i  K.  B.  417;  i  L.  G.  R.  337; 

72  L.  J.   K.  B.  345,  affirmed. — Sec  Streets  {x8) 270 

West  Ham  Union  v.  Holbeach  Union,  1903,  2  K.  B.  627 ;  i  L.  G.  R. 
889;  72  L.  J.  K.  B.  801,  affirmed. — See  Poor  Law  (x2) 853 

West  Ham   Union  v.  London  County  Council,   1902,   i  K.   B.  562; 

71  L.  J.  K.  B.  299,  affirmed. — See  Poor  Law  (8) 301 

Westminster  City  Council  v.  Johnson;  Westminster  City  Council  v. 
Fuller,  1904,  I  K.  B.  19;  2  L.  G.  R.  193;  73  L.  J.  K.  B.  8, 
reversed. — See   Sanitary  conveniences   (i)     1378 

Ydun,  the,  1899,  P-  236;  68  L.  J.  P.  lox,  followed. 

See  Limitation  of  time  (2)        662 

Yewens  v.  Noakes  (x88o)  50  L.  J.  Q.  B.  132.— See  Gas  (3) i6x 

CESSPOOLS. 

(1)  Clean«lii«r— Liability  of  looai  authortty. 

See  Sewers  (12)  174 
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CEjSSPOOLS— Continued. 

(2)  Conduit  fop  dwilnago  of  aovema  houaes  teFinlTm,tlng  In 
0— pool  on  private  land  -Sewep— **  Buildings  wopka  matopials  and 
things  belonging  **  to  aewer—  Undeptaklng  by  ownep  that  oondult 
and  0— pool  shall  be  treated  as  prtvate  ppopepty. 

See  Nuisance  (i)  ...         ...         ...         222 


COAL. 

Sale  In  bulk— Bntpy  of  tape  weight  of  vehlole  on  dell vepy  tickets 

See  Weights  and  Measures  (I )  710 


COMMITTEES. 

Metpopolltan  bopough  eounoU  —  Finance  oommlttee  —  Ollloeps— 
Powep  of  oommlttee  to  pemunepate  fop  tempopapy  asslstanoe. 

See  Officers  (3)  429 


COMPENSATION. 

(1)  AoQulsltlon  of  land— Intepest  In  land  —  Bxcluslve  plght  to 
sell  pefiFeshments  at  theatpe. 

See  Land  (I) 723 


(2)  Destpuetlon  of  Infected  clothing— Po^nreps  of  medical 
of  health. 

See  Infectious  Disease  1345 

(8)  Offlceps— MetPopoUtan  bopough— Abolition  of  office— Resolu- 
tion of  council  nwsnnwlng  compensation— Resdaslon  of  pesdutton. 

Sec  Officers  (I)  581 

CONTRACT. 

(1)  city  of  London— Membeps  of  ooppopatlon  *'dlpeotly  op  In- 
dlpectly  Intepested  op  concepned  In**  contpact  —  Avoidance  of 
contpact— BlectPlc  lighting— Novation  -City  of  London  Seiveps  Act, 
1848  (11  A  12  Vict,  c  clxllLX  ss.  88-4(2,  116  -City  of  London  Seweps 
Act.  1861  (14  A  16  Vict,  c  xcLX  s.  68. 

Section  42  of  the  City  of  London  Sewers  Act,  1848,  which  contains  pro- 
visions rendering  null  and  void  contracts  made  by  or  on  behalf  of  the  Com- 
missioners of  Sewers  of  the  City  in  which  any  Commissioner  or  member  of 
the  Court  of  Aldermen  or  Common  Council  of  the  City  is  interested,  is  not, 
on  the  true  construction  of  that  Act,  confined  to  any  particular  class  of  con- 
tract, and  the  section  accordingly  avoids  a  contract  for  the  electric  lighting 
of  the  City  made  by  the  Commissioners  with  a  company  in  which,  at  the  date 
of  the  contract,  .my  Commissioner  or  member  of  the  Court  of  Aldermen  or 
Common  Council  was  a  shareholder.  But  a  contract  with  the  Commissioners, 
valid  at  its  inception,  is  not  rendered  void  by  the  section  merely  because  the 
contract  has,  with  the  consent  of  the  Commissioners,  been  transferred  to  a 
company  in  which  Commissioners  or  members  of  the  Court  of  Aldermen  or 
Common  Council  were  shareholders  at  the  time  of  the  transfer. 

City  of  London  Electric  Lighting  Co.  v.  London  Corporation       ...      93 

(2)  Constpuotlon— Supply  of  hopses  and  capts,  &e.— ObUgattoD 
to  supply  on  pcaulpement— Supply  not  PcaulpecL 

The  plaintiff  contracted  with  the  defendants  to  supply  horses,  carts,  &c.. 
for  scavenging  at  fixed  prices  for  a  year.  The  horses,  carts,  &c.,  were  to  be 
supplied   in   accordance  with   the   requirements  of  the  defendant's  engineer: 


CONTRACT DISQUALIFICATIONS.  1 405 

CONTRACT— Continued. 

and  there  was  a  clause  reserving  to  the  defendants  the  right  to  obtain  horses 
and  carts  for  scavenging  from  oSier  persons. 

Held,  on  the  construction  of  the  contract,  that  there  was  no  implied 
obligation  on  the  defendants'  part  to  continue  to  obtain  the  supply  of  horses, 
carts,  &c.,  necessary  for  scavenging  from  the  plaintiff  throughout  the  year. 

Churchward  v.  Reg.  (1865)  L.  R.  i  Q.  B.  173,  explained. 

Moon  V.  Camberwell  Borough  Council 309 

(8)  Ouapdlans— BulldinflT  oontpact— Breach -Refepenoe  to  apbl- 
tpatlon- Limitation  of  time  fop  oommenoement  of  ppooeedlners. 

See  Poor  Law  (i)        1229 


COSTS. 

Tribunal    of   appeal   under  London    Bulldln^r  Aot— Award   of 
lump  sum  for  otmtm. 

See  Streets  (4) * 1265 

COUNTY  BOROUGH. 

''Urban  dlstrlot**  Ineludee  for  oertaln  purpooee. 

See  Areas         763 


CROWN. 

Exemption  from  rates— Occupation  partly  for  Crown  pur- 
poses and  partly  for  other  purposes— Premises  of  volunteer 
corps-  Premises  let  for  profit. 

See  Poor  Rate  (3)       533 


DANGEROUS  BUILDINGS. 

Hoarding  erected  by  local  authority— Recovery  of  expenses 
Towns  Improvement  Clauses  Act,  1847  (10  &  U  Vict,  c  84),  s.  76— 
Public  Health  Act,  1875  (88  &  80  Vict,  c  66X  as.  160,  267-Practlce- 
Costs  of  special  case  where  respondent  does  not  appear. 

The  second  parag^raph  of  section  257  of  the  Public  Health  Act,  1875, 
which  provides  that  where  expenses  for  which  the  owner  of  premises  is  liable 
as  in  that  section  mentioned  have  been  settled  and  apportioned  by  the  sur- 
veyor to  the  local  authority,  the  apportionment  shall  be  binding  and  conclusive 
on  the  owner  unless  he  disputes  the  same  within  the  time  thereby  limited,  has 
no  application  where  the  local  authority  are  seeking,  in  accordance  with 
section  75  of  the  Towns  Improvement  Clauses  Act,  1847,  to  recover  from  the 
owner  oJF  a  dangerous  building  expenses  incurred  by  them  in  erecting  a 
hoarding. 

Although  as  a  general  practice  the  High  Court  does  not  grant  costs  against 
a  respondent  to  a  special  case  who  does  not  appear,  there  is  no  rule  which 
fetters  the  discretion  of  the  Court  in  the  matter,  and  the  Court  will  in  a  proper 
case  give  costs  against  a  respondent  who  raises  an  untenable  point  and  fails  to 
appear  to  sustain  it. 

Usk  Urban  District  Council  V.  Mortimer 135 

DISQUALIFICATIONS. 

Nomination  of  dlsquaUHed  candidate-Throwing  away  of 
votes   Claim  of  seat. 

Sec  Elections  (2)         7 
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DISTRESS. 

(1)  Poop  pato— Costs  of  levy. 

See  Poor  Rate  (5)        381 

(fl)  Poop  pate—Illoflral  dlstpwn  by  assistant  ovepseep— Responsi- 
bility of  ovepseeps. 

See  Poor  Law  (6)        1155 

DRAINS. 

(1)  Bye-laws-Bxtenslon  of  bye-laws  to  dpalns  ''In"  existing 
bulldlnflT— Meaning  of  '*ln**— Liondon  County  Council  dpalna^e 
byelaws,  1901,  Nos.  5,  2L 

See  Bye-laws  (6)        470 


(2)  Bye-laws— Lavatoples  In  new  bulldln«rB— Tpapplnff  of  ^ 
watep  pipes  IVaste  watep  cappled  off  by  means  othep  than  plpe- 
Sertes  of  lavatopy  bsslns  In  one  Poom-Constpuotlon  of  bye-laws 
—London  County  Council  dpalna^re  bye-la'ws. 

See  Bye-laws  (8)       488 

(8,  4v  5)  •^Dpaln**  op  ^'sewep.** 

See  Sewers  (I,  2,  3)       19,672,974 

(6)  Liandlopd  and  tenant- Tenant*s  a«rpeement  to  pay  out^olnss, 
tes.— Expenses  Incupped  by  landlopd  In  pe(X>nstPUCtlon  of  dpalns. 

See  Landlord  and  Tenant  (2)  i 

(7)  Metpopolls— Dpaln  peaulpln^r  altepatlon  op  amendment- 
Notlce  of  sanltapy  authortty— Specification  of  wopks— Motloe  soln^ 
beyond  pesolutlon  of  sanltapy  authoplty— Appeal  to  Ix>ndon 
County  Council— Metpopolls  Manaflrement  Act,  1866  (18  6c  19  Viet, 
c  120X  ss.  82,  86,  211— Metpopolls  Manaflrement   Amendment  Act, 

864  (26  dE  26  Vict,  c  102X  s.  64. 

A  metropolitan  borough  council  purporting  to  act  under  section  85  of  the 
Metropolis  Management  Act,  1855,  passed  a  resolution  that  notice  under  the 
Act  be  served  upon  an  owner  of  premises  requiring  him  to  execute  such  works 
as  might  be  necessary  for  the  amendment  of  a  certain  drain  in  bad  order  and 
condition,  and  th.it  in  the  event  of  non-compliance  proceedings  be  taken 
against  him  for  penalties.  The  resolution  did  not  specify  the  works  to  be 
done.  Notice  was  subsequently,  without  any  further  authority  from  the 
council  than  the  resolution  above  mentioned,  served  upon  the  owner  requiring 
him  to  execute  a  number  of  specified  works  to  the  drainage  system  of  his 
premises. 

Held,  that  the  notice  was  invalid,  and  that  the  owner  had  not  incurred 
penalties  for  failure  to  comply  with  it. 

Quaere,  whether  a  metropolitan  sanitary  authoritv  have  power  in  a  notice 
under  section  85  of  the  Metropolis  Management  Act,  1855,  to  specify  the 
works  to  be  executed. 

Swinbourn  v.  Hammersmith  Borough  Council 280 

(8)  Metpopolls— Requlpements  of  sanltapy  authoplty— Removal 
of  disused  dpalns  —  Metpopolls  Mana«rement  Act,  1866  (18  dt  19 
Vict,  c  120X  ss.  76,  88. 

The  appellant  school  board  laid  an  entirely  new  system  of  drainage  for 
certain  buildings  belonging  to  them,  leaving  in  the  ground  certain  old  drains 
which  were  disused.  ,     ,  ,  r         j  v     *v 

Before  the  work  was  done  certain  regulations  had  been  framed  by  tnc 
respondents*  predecessors  and  approved  by  the  respondents,  expressed  to  be 
wi&  respect  to  "  drainage  of  houses  and  buildings  and  the  construction  0! 
water-closets,  &c.,"  and  headed  with  a  reference  to,  amongst  other  enact- 
mcnts,  sections  73-79  and  82-85  of  the  Metropolis  Management  Act,   1855. 
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DRAINS— Continued. 

One  of  these  rccxilations,  which  was  called  to  the  attention  of  the  school 
board,  required  disused  drains  to  be  taken  up  and  destroyed.  Plans  of  their 
proposals  subndtted  by  the  school  board  were  approved  by  a  committee  of 
the  respondent  council,  subject  to  the  drains  being  taken  up ;  and  the  school 
board  by  their  agents  undertook  that  the  drains  should  be  taken  up.  Sub- 
sequently the  respondent  council  passed  a  resolution  expressly  requiring  the 
disused  drains  at  the  appellants*  buildings  to  be  taken  up. 

Held,  that  under  these  circumstances,  the  appellant  school  board  in  failing 
to  remove  the  disused  drains  were  liable  in  penalties  under  section  83  of  the 
Metropolis  Management  Act,  1855,  which  provides  that  i|  an^  drain  is  found 
on  inspection  not  to  have  been  meAe  according  to  the  directions  and  regula- 
tions of  the  local  authority,  every  person  so  offending  shall  be  liable  to  a 
penalty. 

I^ndon  School  Board  v.  Fulham  Borough  Council 409 

(0)  Nulsanoe— Abatement  under  oompulslon—Metpopolls— Inti- 
mation to  ownep  of  ppemlse»— Drain  dleoovered  to  be  a  aewep— 
Reeovepy  of  expenses  from  loeal  authority. 

See  Nuisance  (2)         ; 617 

(10)  Nulsanoe—** Drain"  eervlnflr  two  houses— Houses  held  of 
same  landlord— Leases  oontalnlnar  oovenant  by  lessee  to  con- 
tribute to  cost  of  repalrln^r  drain— Drain  repaired  by  one  lessee 
under  nuisance  order— Implied  contract— Metropolis— Contribu- 
tion between  parties  responsible  for  nuisance— Public  Health 
(London)  Act,  1801  (64  &  66  Vict,  c  76),  ss.  117,  ISa 

The  fact  that  the  lessees  of  two  adjoining  houses  held  of  the  same  landlord, 
and  drained  by  a  common  drain  not  vested  in  or  repairable  by  the  local 
authority,  are  each  bound  by  the  terms  of  his  lease  to  contribute  towards  the 
expenses  of  repairing  the  drain,  does  not  give  rise  to  any  implied  contract 
between  the  lessees  under  which  one  of  them  who  has  been  compelled  under 
a  nuisance  order  made  pursuant  to  the  Public  Health  (London)  Act,  1891,  to 
repair  the  drain  can  recover  a  contribution  from  the  other. 

The  rights  of  the  parties  in  such  a  case  under  section  120  of  the  Act 
considered. 

Nathan  v.   Kouse       1304 

(11«12)  **Slnflrle  private  drain  "—Pipe  In  private  ffpound  draining: 
houses  belon«rln«r  to  dUTsrent  owners. 

See  Sewers  (4,  6)        556,1098 

(18) '^Slnffle  private  drain**— Pipe  draining:  several  houses 
belon£rln«r  to  one  owner  and  dlscharflrln«r  Into  sln«rle  private 
drain  takln^r  also  dralnaflre  of  houses  belonflrln^r  to  another  owner. 

Cf^See  Sewers  (5)  545 

(14)  IVaterclosets— **  Construction  of  waterclosete  ''—Ventilation 
of  trap  of  watercloset-Bxtenslon  of  bye-law  to  existing  buildings. 

See  Bye-laws  (7)  233 


EDUCATION. 

(1)  Bndowment  —  Bequest  of  annuity  for  support  of  national 
schools— Trust  deed-Olft  over  If  fUnds  necessary  for  carrying  on 
schools  should  be  raised  under  poii^ers  of  any  Act  of  Parliament— 
Perpetuity-Education  Act,  1002  (2  Bdw.  VII.  c  42X 

A  testatrix,  who  died  in  1900,  by  her  will  dated  in  1891  bequeathed  to  her 
trustees  a  sum  sufficient  when  invested  to  produce  a  yeariy  sum  of  j£2o,  and 
•he  directed  them  to  pay  such  yearly  sum  to  the  treasurer  for  the  time  being 
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EDUCATION— Continued. 

of  certiun  National  Schools  so  long  as  they  should  be  carried  on  under  the 
conditions  contained  in  a  deed  of  trust  dated  in  1873  and  the  funds  necessary 
for  so  carrying  them  on  should  be  supplied  by  voluntary  contributions,  and 
she  declared  that  the  bequest  should  not  take  effect  but  should  be  null  and 
void  in  certain  events — inter  alia,  if  the  funds  necessary  for  carrying  on  the 
schools  should  be  raised  under  powers  for  that  purpose  contained  in  any  then 
present  or  future  Act  of  Parliament,  and  that  upon  the  happening  of  such 
event  the  payment  of  the  yearly  sum  should  cease,  and  the  fund  purchased 
should  fall  into  her  residuary  estate.  By  the  deed  of  1873  ^^  ^^  declared 
that  the  schools  should  be  conducted  according  to  the  principles  and  designs 
of  the  National  Society.  .Subject  to  certain  superintendence  by  the  principal 
officiating  minister  of  the  parish,  the  control  and  management  of  the  schools 
and  premises  and  the.  funds  and  endowments  thereof  were  vested  in  and 
exercised  by  a  committee  consisting  of  such  minister  and  certain  other  persons, 
being  communicants. 

Held,  (1)  that  on  the  coming  into  operation  of  the  Education  Act,  1902, 
the  schools  ceased  to  be  any  longer  carried  on  under  the  conditions  contained 
in  the  trust  deed  of  1873 ; 

(2)  that  as  regarded  the  gift  over,  no  question  arose  as  to  infringement  of 
the  rule  against  perpetuities,  because  on  the  happening  of  the  condition  in 
the  will  the  property  by  law  would  fall  into  residue,  without  express  gift ;  and 
that  the  Court  was  entitled  to  look  at  the  will  in  order  to  ascertain  whether 
the  event  had  happended  on  which  the  yearly  sum  was  to  cease  and  determine; 
and  that  on  the  coming  into  operation  of  the  Act  of  1902  the  event  contem> 
plated  by  the  testatrix  had  happened,  and  the  fund  producing  the  yearly  sum 
fell  into  residue  accordingly. 

In  re  Randell;  RandeTl'v.  Dixon  (1888)  38  Ch.  D.  213;  57  L.  J.  Ch.  899, 
followed. 

Blunt's  Trusts,  Re;  Wigan  v.   Clinch 1295 

(2)  BndoiRanent— B«que«t  to  voluntapy  sohool— Olft  ovep  on 
flohool  oaairing  to  be  suppopted  by  voluntary  subsertptlonn  op 
blooming  subJeet  to  oontpol  of  aohool  bonFd— Lioeal  eduoatton 
authoplty-Bduoatlon  Act.  1002  (2  Eklw.  VII.  o.  42X  a&  1,  6,  e,  7,  10. 
11«  18,  2a,  and  26. 

A  testator,  who  died  in  1891,  bequeathed  certain  bank  shares,  producing 
about  ;fii5  a  year,  to  the  managers  for  the  time  being  of  a  voluntary  school 
on  trust  to  apply  the  income  towards  the  annual  expenses  of  the  school  so 
long  as  it  should  be  "  supported  by  voluntary  subscriptions  as  now  and  here- 
tofore ...  in  addition  to  the  Government  grant,''  but  in  the  event  of  its 
"  ceasing  to  be  so  supported  or  becoming  suoject  to  the  control  of  a  school 
board,"  then  to  the  vicar  and  churchwardens  of  the  parish  for  the  fabric  of 
the  church.  Up  to  the  testator's  death  the  school  had  been  supported  mainly 
by  the  testator,  but  partly  also  by  voluntary  subscriptions  from  other  persons, 
in  addition  to  the  parliamentary  grant  and  an  endowment  of  £1^  a  year. 
Since  his  death  there  had  been  no  volunlar)  subscriptions,  the  endowment, 
'together  with  the  ;£iis  and  the  Government  grants,  being  substantially  suflS- 
cient  for  carrj'ing  on  the  school.  There  was,  however,  an  overdraft  at  the 
hank  of  about  ^6o,  for  which  the  managers  were  personally  liable  to  the 
bankers. 

Held,  (i)  upon  the  construction  of  the  will,  that  the  school  had  not  ceased 
t3  be  supported  by  voluntary  subscriptions,  inasmuch  as  the  managers  must 
be  regarded  as  subscribers  to  the  extent  of  the  overdraft  for  which  they  were 
liable;  and 

(a)  That  the  local  education  authority  under  the  Education  Act,  1902,  was 
not  the  same  as  the  school  board,  inasmuch  as  it  was  differently  constituted, 
and  was  elected  by  a  different  constituency. 

Held,  therefore,  that  the  gift  over  had  not  taken  effect. 

Re  Beard's  Trusts;  Butlin  v.   Harris       3» 
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(8)  LAnd  a4Xiulped  by  sohool  board  fop  pupU  teaAhep^s  oontpe- 
intra  vlpea-RUrhta  of  parties. 

See  Land  (3) ,16 

(4)  Ijoeal  edueaUon  authority— Education  oommlttee-Scheme— 
ProvUdon  empowerlnflr  loeal  eduoatlon  authority  to  determine 
order  of  retirement  of  members-Resolution  determlnln^r  order— 
Subsequent  resolution  varyln«r  order— VallcUty— Eduoatlon  Act, 
1902  (2  Edw.  VII.  c  4eX  SB.  17  (1),  21  (8X 

An  urban  district  council,  as  the  local  education  authority  under  section  i 
of  the  Education  Act,  1902,  made  a  scheme  for  the  establishment  of  an 
education  committee  under  section  17  (i)  of  the  Act,  which  was  duly  approved 
by  the  Board  of  Education.  The  scheme  provided  (inter  alia)  that  the  council 
should  determine  the  order  of  retirement  of  the  members  of  the  committee. 
The  council  passed  a  resolution  determining  the  order.  They  subsequently 
passed  a  second  resolution  by  which  they  purported  to  vary  the  order  of 
retirement. 

Held,  that  the  council,  having  by  the  first  resolution  determined  the  order 
of  retirement,  were  functi  officio,  and  that  the  subsequent  resolution  pur- 
porting to  alter  that  order  was  therefore  ultra  vires  and  invalid. 

Milward  v.  Barry  I^rban  District  Council  1222 

(6)  Local  education  authority  —  Transfer  of  property,  6ui.— 
Adjustment— Different  appointed  days  for  different  parts  of  one 
sohool  district  -  Adjustment  between  school  board  and  local 
education  authority  —  Education  Act,  1902  (2  Edw.  VII.  c  42^ 
Sohed.  II.  (1,  22>-Local  Government  Act,  1894  (66  &  67  Vict,  c  78X 
s.  6& 

Where  a  school  district  under  a  school  board  extends  into  two  or  more 
areas  for  which  by  the  Education  Act,  1902,  different  local  education  authori- 
ties are  established,  and  different  appointed  days  are  fixed  for  the  coming  into 
operation  of  the  Act  as  regards  these  local  education  authorities,  so  that  there 
is  an  interval  during  which  the  school  board  continues  in  existence,  but  the 
control  of  elementary  education  in  part  of  its  district  has  passed  to  a  local 
education  authority,  the  local  education  authority  are  entitled  to  an  imme- 
diate adjustment  of  property,  &c.,  between  them  and  the  school  board,  under 
section  68  of  the  Local  Government  Act,  1894,  as  incorporated  with  the 
Education  Act,  1902,  by  Sched.  II.  {22)  of  that  Act. 

Hebburn  Urban  District  Council  v.  Hedworth,  Monkton,  and  Jarrovv 
United  District  School  Board 821 

(6)  Local  education  authority  —  Transfer  of  property  —  Stock 
standlnfiT  in  bank  books  In  name  of  school  board— National  Debt 
Act,  1870  (88  &  84  Vict,  c  71X  ss.  18,  22- Elementary  Education  Act, 
1870  (88  dE  84  Vict,  c  76X  s.  80-Natlonal  Debt  (Stockholders'  ReUef) 
Act,  1892  (66  &  66  Vict,  c  89X  s.  4-Educatlon  Act,  1902  (2  Edw.  VII. 
o.  42X  ss.  1,  6,  26,  Sched.  II.  clause  L 

The  effect  of  the  provision  in  section  5  of  the  Education  Act,  190a,  that 
school  boards  "shall  be  abolished''  is  that,  upon  the  day  fixed  as  the 
"appointed  day"  for  the  purposes  of  the  section  in  relation  to  any  school 
board,  that  school  board  is  dissolved,  and  ceases  to  exist  for  all  purposes. 

The  effect  of  the  provision  in  Sched.  II.  (i)  to  the  Act  that  the  property, 
powers,  rights,  and  liabilities  of  any  school  board  existing  at  the  appointed 
day  "  shall  be  transferred  "  to  the  council  exercising  the  powers  of  the  school 
board,  is,  that  on  the  appointed  day  all  the  property,  powers,  rights,  and 
liabilities  of  the  school  board  ipso  facto,  by  operation  of  the  Act,  vest  in  the 
council  in  question  without  the  aid  of  any  additional  instrument  of  any  sort  or 
kind.  Consequently  Consols  standing  in  the  name  of  a  school  board  in  the 
books  of  the  Bank  of  England  on  the  appointed  day,  immediately  vest,  bv 
virtue  of  the  provision  in  question,  in  the  council  exercising  the  powers  of  me 
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EDUCATION— Continued. 

school  board,  and  that  council  are  entitled  to  be  entered  in  the  bank  books 
as  owners  thereof. 

Oldham  Corporation  v.  Bank  of  England  1324 

ELECTIONS. 

(1)  ''Bill,  plaoapcU  OP  poster **— Name  of  pptntop  and  publtehep— 
Clpoulap  pelatln^r  io  pendlii«r  oloetloii  of  mayop  of  metPopoUtaa 
bopouflrh-Munlolpal  Bleetlons  (Coppupt  and  lUoflral  Ppaotloea)  Aet» 

884  (4^  dE  48  Vlot.  e.  70X  m.  14. 

Circulars  despatched,  in  sealed  envelopes  marked  *"  private,"  and  in  some 
instances  initialled  by  the  sender,  to  the  clerk  and  certain  members  of  a 
metropolitan  borough  council,  in  August,  relative  to  the  then  generally  under- 
stood candidature  of  one  of  the  councillors  for  the  office  of  mayor  in  the  fol- 
lowing November,  are  bills  having  reference  to  a  municipal  election  within  the 
meaning  of  section  14  of  the  Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884;  and  if  they  fail  to  bear  upon  the  face  of  them  the  name  and 
address  of  the  printers  and  publishers,  are  in  contravention  of  the  section. 

Alcott  V.  Emden         1313 

(2)  Municipal  election  —  DlequalUloatlon  —  Nomination  of  dis- 
qualified candidate— Thpowln^  aiRray  of  votes— Petition— Claim  of 
•eat-Munldpal  Coppopatlons  Aot»  1882  (46  dt  46  Vlot.  c  60X  am,  12 
(1,  cX  66,  87  (1.  oX  08  (4X 

The  disqualification  of  one  of  two  candidates  for  election  to  a  single 
vacancy  among  the  councillors  of  a  borough,  on  the  ground  of  interest  in  a 
contract  with  the  Corporation,  of  which  the  electors  have  no  notice,  does  not 
invalidate  his  nomination  so  as  to  entitle  the  other  candidate  to  the  seat  as 
the  only  candidate  validly  nominated;  nor  does  it  cause  the  votes  given  for 
the  disqualifie  1  candidate  to  be  thrown  away  so  as  to  entitle  the  other  candi- 
date who  has  the  minority  of  the  votes  actually  given  to  claim  the  seat  on  the 
ground  that  he  has  the  majority  of  lawful  votes. 

On  an  election  petition  in  such  a  case  the  election  will  be  declared  void; 
and  a  fresh  election  must  be  held. 

Hobhs  V.  Morey  7 

ELECTRIC   LIGHTING. 

(1,  2)  BleetPlo  ll^rbtlnfir  wopks  —  Nuisance  —  Noise  —  Vlbpatlon  — 
Injunction. 

See  Nuisance  (4,  5)     390,518 

(8)  Sale  of  undeptakln^  to  local  authoplty—Actlon  fop  spedllo 
pepfopmanoe  —  Fallupe  of  local  authoplty  to  obtain  neoessapy 
sanction  fop  palaln^  pupchnso  money  by  loan— Ppomotlon  of  BUI 
In  Papllament  to  obtain  boppowln^r  poweps— Extension  of  time  foP 
completion— Tepms  on  which  flTPanted- Fopm  of  opdep. 

A  metropolitan  borough  council  obtained  a  special  Act  by  which  they 
became  bound  to  purchase  the  undertaking  of  an  electric  supply  company  in 
their  borough.  Notice  to  treat  was  duly  given,  but  the  parties  being  unable 
to  agree  on  the  amount  of  the  compensation  to  be  paid,  the  matter  was 
referred  to  arbitration.  The  arbitrators  having  disagreed,  the  umpire  by  his 
award  adjudged  that  the  sum  of  ;^i, 2 12,000  should  be  paid  by  the  council  to 
the  company  as  compensation.  As  this  would  involve  the  levj'ing  of  a  rate 
of  20S.  in  the  £if  the  council  applied  to  the  London  County  Council  for 
liberty  to  raise  this  sum  by  a  loan,  but  this  application  was  refused.  The 
council  then  resolved  to  appeal  to  the  Local  Government  Board  against  this 
decision.  Before  this  appeal  could  be  heard,  an  order  was  made  on  August  7, 
1903,  against  the  council  for  specific  performance  of  the  t  ontracl  created  by 
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the  Act,  the  notice  to  treat,  and  the  award.     The  order  fixed  December  31, 

1903,  for  the  completion  of  the  contract,  but  gave  liberty  to  the  council  to 
apply  for  an  extension  of  time  in  the  event  of  their  being  unable  to  find  the 
necessary  money.  Subsequently  to  the  order  the  council  applied  to  the  Local 
Govcmmait  Board  by  way  of'  appeal  and  also  to  the  Qoard  of  Trade,  but 
both  applications  were  rcnised.  As  a  last  resource  the  council  proposed  to 
promote  a  Bill  in  Parliament  to  obtain  the  necessary  borrowing  powers.  To 
do  this  an  extension  of  time  was  necessary  in  order  to  enable  them  to  obtain 
the  consent  of  the  parochial  electors  under  the  Borough  Funds  Acts  to  the 
promotion  of  the  Bill. 

Lender  these  circumstances  the  Court  extended  the  time  till  February  29, 

1904,  upon  terms,  including  payment  by  the  council  to  the  company  of  the 
bulk  of  the  capital  expenditure  they  had  incurred  in  carrying  on  the  under- 
taking since  the  date  of  the  contract.  And,  the  consent  of  the  parochial 
electors  having  been  obtained,  and  the  Bill  read  a  second  time  in  the  mean- 
time, the  Court  afterwards  further  extended  the  time  upon  terms  including 
a  fuither  payment  by  the  council  to  the  company  towards  capital  expenditure. 

Metropolitan  Electric  Supply  Co.  v.  St.  Marylebone  Borough  Council    419 

ESTOPPEL. 

CD  Judflnnent  In  pern— Adjudleatlon  of  paupep  setUement— Oi*dep 
of  Justloes  appealed  a^ralnst— Appeal  dlsmlaaed  on  teohnloallty. 

See  Foot  Law  (11)      969 

(2)    Pplvate   stpeet   wopks  —  Deolaion   that   stpeet  la  highway 
pepalpable  by  Inbabitanta  at  lapse. 

See  Streets  (18) 270 

EXPRESSIONS. 

"Abolished."— See  Education  (6)              1324 

*' Abutting  on  or  adjoining."- See  Streets  (1) 215 

"Adapted  to  be  inhabited  by  persons  of  the  working  class." 

See  Buildings  (10)      1034 

'•Admit  of  being  drained  by  gravitation." — See  Buildings  (9)           ...  147 

"Belonging  to  different  owners." — See  Sewers  (6)       556 

"Bill,  placard,  or  poster." — See  Elections  (i) 1313 

"Borough   business." — See   Municipal  corporation       749 

"Borough  fund  or  rale." — See  Police  (i)           494 

"Building  or  structure." — See  Streets  (3)           905 

"  Buildings  works  materials  and  things  belonging  to  "  sewer. 

See  Nuisance  (i)        222 

"  Business."— See  Water  (4)           567 

"Chimney." — See  Nuisance  (14)               1213 

"Construct  any  water-closet." — See  Bye-laws  (7)         233 

"Continuance  of  injury  or  damage." — See  Limitation  of  time  (3)  ...  219 

"Court  of  summary  jurisdiction." — See  Jury  lists      965 

"  Curtilage." — See  Sewers   (3) ;   Factories  and  workshops   (4)       809,  974 

"Daily."— See  Gas  (3)         161 

"  Directly  or  indirectly  interested  or  concerned  "  in  contract. 

See  Contract  (i)         93 
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BXPRBSSIONS— Continued. 

"  Domestic  purposes." — See  Water  (4)      567 

"Drains." — See  Sewers  (i,  2,  3,  12)        19,174,672,974 

"  Dwelling-house."— Sec  Water  (4)  567 

"Excessive  weight." — See  Highways   (4)  1084 

"Extraordinary  traffic." — See  Highways  (4,  5) 652,  1084 

"False  or  unjust." — See  Weights  and  measures  (2) 184 

"False  trade  description." — See  Weights  and  measures  (5) 1000 

"  In."— See  Bye-laws  (6)       470 

"Income." — See  Adjustments  (2)  596 

'"Incurred." — See  Highways  (7) 986 

"Institution"  of  prosecution. — See  Adulteration  (2,  3)  ...      719,  1007 

"Lavatory."— See  Bye-laws  (8)      488 

"  Leading  into." — See  Streets  (23)  1286 

"Let  as  a  bakehouse." — ^See  Landlord  and  tenant  {7)  1171 

"Liability  exceeding  fifty  pounds." — See  Officers  (3) 429 

"  Necessary   legal   assistance." — See   Vaccination  (3) 1260 

"Office  or  offices." — See  Police   (3)         917 

"  Outgoings." 

See  Landlord  and  tenant  (i,  2,  3,  6,  7);  Streets  (16) 

If  529*  879»  959.  "7i»  "9° 

"Owner." — See  Mine;   Streets  (13,  14) 456,  1124,  ^'44 

"  Package." — See  Adulteration  (i)  1239 

"  Particular  work  extending  over  long  period." — Sec  Highways  (5)  ...    652 

"  Penalty."— See  Water   (9)  32 

"  Police  force." — See  Police  (i)      494 

"  Private  dwelling-house." — See  Nuisance  (15) 143 

"  Proper  and  convenient  situation." — See  Sanitary  conveniences   (3)     127 

"  Rate."— See  Water  (8)       473 

"Sewer." — See  Nuisance  (i);  Sewers  (i,  2,  3,  12)      19,  174,  2^2,  672,  974 

"Shaii  be  transferred  to." — See  Education  (6)  1324 

"  Shall  be  transferred  to  and  vested  in." — See  Poor  Law  (7)  ...    734 

"Single  private  drain." — ^See  Sewers  (4,  5,  6) 545,  556,  1098 

"  Street."— See  StreeU  (8,  21)       835,1065 

"Subject  to  the  control  of  a  school  board." — Sec  Education  (2)      ...    320 

"Sufficient  evidence." — See  Police  {2) 1161 

"  Supported  by  voluntary  contributions." — See  Education  (2)  ...    320 

"Taken  to."— See  StreeU  (17)       376 

"Tenement  factory." — See  Factories  and  workshops  (4)       809 

"  Term  not  exceeding  three  months." — Sec  Poor  rate  (7)      817 

"  To  be  inhabited  ...  by  persons  of  the  working  class." 

See  Buildings  (10)       1034 

"Trifling"  offence. — See  Vaccination  (i)  1277 

"  Urban  district." — See  Areas        763 


EXTRAORDINARY  TRAFFIC — FOOD.       I413 

EXTRAORDINARY  TRAFFIC. 

See  Highways ;  extraordinary  traffic. 

FACTORIES  AND  WORKSHOPS. 

(1»  2)  Bakehouses  —  UndepflTPOund  bakehouse  —  Cepttlloate  of 
suitability— Stpuotupal  altepatlons— Landlopd  and  tenant— Tenant's 
covenant  to  jmy  out^rolnflrs. 

See  Landlord  and  Tenant  (6,  7)       879,1171 

(8)  Bakehouses  —  Undepffpound  bakehouse  In  use  befope  1901 
eontlnued  aftep  Januapy  1,  1004  —  Necessity  fop  oeptllloate  of 
dlstplot  oounoll. 

Sec  Bakehouses  (3)      1004 

(4)  Means  of  escape  ft>om  flpe-Bulldln«r  contalnln«r  seimpate 
faetoples  belonflrlnflT  to  one  ownep— ''Tenement  f aetopy  **— BuUdlnss 
within  the  same  ''ouptllaflre"— Faetopy  and  IVopkshop  Act,  19Q1 
(1  Bdw.  VIL  0.  22X  ss.  14  (2,  a,  7X  140. 

Two  or  more  factories  comprised  in  the  same  building,  in  each  of  which 
the  occupier  produces  his  own  power,  do  not  together  constitute  a  "  tenement 
factory  "  within  the  meaning  |f  the  Factory  and  Worskhop  Act,  1901,  although 
the  1^  hole  building  belongs  to  one  owner.  To  constitute  a  "  tenement  factory  " 
within  the  definition  in  section  149  of  that  Act,  the  power  supplied  to  different 
occupiers  of  different  parts  of  the  same  building  must  be  derived  by  them 
from  a  source  of  supply  external  to  themselves.  Consequently,  the  owner  of 
a  building  comprising  two  or  more  factories,  in  each  of  which  the  occupier 
produces  his  own  power,  cannot  be  compelled  to  provide  means  of  escape 
nrom  fire  from  the  building  on  the  footing  that  it  is  a  tenement  factory. 

Toller  V.  Spiers  and  Pond,  1903,  i  Ch.  362 ;  1  L.  G.  R.  193 ;  72  L.  J.  Ch. 
191,  approved. 

Semble,  that  two  factories  with  separate  entrances  and  no  internal  means 
of  communication  with  each  other  are  not  necessarily  within  the  same 
"  curtilage "  for  the  purpose  of  the  definition  of  "  tenement  factory,"  merely 
because  the  one  to  some  extent  overlaps  the  other. 

Brass  v.  London  County  Council 809 

(6)  Means  of  escape  In  case  of  flpe— Expense  of  complyln«r  with 
pequlpements  of  local  authortty— Liandlopd  and  tenant— Tenant's 
covenant  to  pay  outiroln^rs— Juplsdlotlon  of  county  coupt. 

See  Landlord  and  tenant  (3) 1190 

FINANCE   COMMITTEE. 

Metpopolltan  bopoufirh  council— Oflloeps—Powep  of  committee  to 
pcmuncpate  fop  tempopapy  assistance. 

See  Officers  (3)  429 

FIRE. 

(1)  Bxtlns'ulshlnfir— IVatep-Chapflre  fop  supply. 

See  Water  (5) 805 

(2,  8)  Means  of  escape  fPom— Factoples  and  wopkshops. 

See  Factories  and  Workshops  (4) ;  Landlord  and  tenant  (3)       ...      809,  1190 

FOOD. 

Unsound  meat— Meat  Intended  fop  the  food  of  man— PubUe 
Health  Act*  1876  (88  &  89  Vict.  0.  66X  ss.  U6,  U7. 

A  butcher  at  the  close  of  business  on  a  Saturday  placed  his  unsold  meat, 
which  was  then  all  sound,  in  a  safe.     In  the  ordinary  course  of  business  the 
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14  H  FOOD— GAS. 

POOD— ConUnued. 

safe  would  have  been  opened  after  the  shop  had  been  cleansed  on  the  succeed- 
ing Monday  morning,  and  not  earlier,  and  the  meat  would  then  have  been 
examined  and  any  found  unsound  destroyed  or  removed.  Some  of  the  meat 
in  the  safe  which  had  become  decomposed  since  the  Saturday  night  was  found 
in  that  state  by  an  inspector  of  the  local  authority,  who  examined  the  safe 
on  the  Monday  morning  before  the  ordinary  time  for  opening  it  arrived. 

Held,  on  a'  case  stated  by  justices  setting  out  these  facts,  that  there  was 
no  evidence  that  the  decomposed  meat  was  intended  for  the  food  of  man. 

Mallinson  v.  Carr,  1891,  i  Q.  B.  48;  60  L.  J.  M.  C.  34,  distinguished. 

Weilind   v.    Butler-Hogan ...  1074 

See  also  Adulteration. 

FOOTWAY. 

See  Highways. 

FORESHORE. 

Prt  vate  ownep— RUrht  of  public  to  bat&e. 

The  plaintiff  C.  was  the  lord  of  the  manor  of  Minster.  The  defendant 
claimed  a  right  in  the  public  at  common  law  to  go  upon  the  foreshore  at  Jom 
Bay,  part  of  the  manor,  for  the  purpose  of  bathing  in  the  sea  from  it. 

Held,  that  there  was  no  such  common  law  right. 

The  judgment  of  the  majority  of  the  Court  in  Blundell  v.  Catterall  (1821) 
5  B.  &  Aid.  268,  followed. 

Decision  of  Buckley  J.,  reported  2  L.  G.  R.  258;  73  L.  J.  Ch.  160, 
affirmed. 

Brinckman   v.    Matley  1057 

GAB. 

(1)  Reeovepy  of  gam  pent— Appeaps  due  tpom  outirolncr  teiuuit— 
RUrhts  of  oomiMtiiy  against  Inoomlnflr  tenant^-Oaawopks  Clauses 
Aot,  1847  (10  &  11  Viet.  e.  16),  s.  16-MetFopoll8  Oaa  Aet»  1800  <28  dt  24 
Viet.  o.  125X  a.  dO-G^aallflrht  and  Coke  Company's  Aet,  1872  C86  dt  36 
Viet.  e.  xxllLX  s.  18. 

Section  18  of  the  Gaslight  and  Coke  Company's  Act,  1872,  which  pro- 
vides that  where  a  consumer  leaves  premises  where  gas  is  supplied  to  him 
by  tbe  company,  without  paying  the  rate  due  from  him,  the  company  sluU 
not  require  payment  of  the  arrears  from  the  incoming  tenant  except  in  certain 
special  excepted  cases,  but  shall,  notwithstanding  such  arrears,  in  the  absence 
of  collusion  between  the  outgoing  and  incoming  tenant,  supply  gas  to  the 
incoming  tenant  on  request  as  required  by  the  Act,  does  not  enable  the 
company  to  recover  payment  of  arrears  from  the  incoming  tenant  in  the 
special  excepted  cases,  but  merely  enables  the  company  in  these  cases  to  refuse 
to  supply  the  incoming  tenant  with  gas  until  the  arrears  are  paid. 

Decision  of  the  Court  of  Appeal,  1903,  i  K.  B.  593 ;  72  L.  J.  K.  B.  308, 
reversed. 

Gas  Light  nnd  Coke  Co.  v.  Mead  (1876)  45  L.  J.  M.  C.  71,  approved  and 
followed. 

Cannon  Brewery  Co.  v.  Gas  Light  and  Coke  Co 949 

(2)  Stpeet  Il^rbtlnflr— Lamp  fixed  by  loeal  authoplty  In  private 
passage— OlnJeetlon  by  ownep  of  passage  to  laying  of  gas  plpe- 
ppooeedlngs  by  local  authoplty  against  gas  company. 

See  Streets  (7) 1182 
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GAS— Continued. 

(8)  Testlziff  on  Sunday»-MetPopoll«-'*  Daily  "—Rlfht  of  County 
CouneU  to  sue— Oaall«rht  and  Coke  and  othep  Oas  Companies  Acta 
Amendment  Aet,  1880  (48  &  4«  Vlot.  o.  olzxzLX  aa.  7,  9, 16. 

The  London  County  Council,  as  successors  of  the  Metropolitan  Board  of 
Works,  were  empowered  hj  a  series  of  Acts  of  Parliament,  commencing  in 
1869,  ^o  appoint  gas  cxammers  to  make  "  daily "  testings  of  the  defendant 
company's  gas  in  respect  of  illuminating  power  and  purity.  There  was  no 
express  exclusion  of  or  reference  to  Sundays  in  any  one  of  the  Acts,  but  it 
appeared  that  throughout  the  period  from  x868  to  1903,  when  the  London 
County  Council  first  claimed  the  right  to  test  on  Sundays,  the  practice  had 
been  to  test  on  week  days  only. 

Held,  that  the  primd  facie  meaning  of  "daily  **  is  "  every  day  of  the 
week,''  and  that  no  artificial  meaning  for  the  word  had  in  the  circumstances 
of  this  case  been  created  by  the  practice  which  had  hitherto  obtained. 

Yewens  v.  Noakes  (1880)  50  L.  J.  Q.  B.   132,  distinguished. 

Held  also,  that  an  action  lay  by  the  London  County  Council  as  plaintifiFs 
to  enforce  the  right  of  the  gas  examiners  to  test  on  Sundays. 

Decision  of  Joyce  J.,  1903,  2  Ch.  532 ;  i  L.  G.  R.  501 ;  72  L.  J.  Ch.  536, 
affirmed. 

London  County  Council  v.  South  Metropolitan  Gas  Co 161 

GENERAL   DISTRICT   RATE. 

Aaaeaament  on  hlflrbop  op  lower  aeale— SpoFtln^r  pl^rbts. 

Sec  Rates  (2) 507 

GUARDIANS. 

Appeal  a^ralnat  poop  pate-Consent  of  ^ruapdlans  to  appearanee 
of  assessment  oommlttee. 

See  Poor  Rate  (I)        288 

HIGHWAYS. 

(1)  Dedloatlon—Cul-deHMU>—Ppesumptlon— Evidence. 

A  cul-de-sac  may  be  a  highway,  but  where  there  is  no  evidence  that  it  has 
ever  been  paved,  cleansed,  or  lighted  by  the  parish  or  other  public  authority,  the 
Court  will  not,  merely  because  the  entrance  to  the  cul-de-sac  has  not  been 
separated  from  the  public  highway  by  a  bar,  presume  dedication  to  the  public 

Attorney-General  V.  Richmond  Corporation  628 

(2>  Dedloatlon— Foot^iray  appointed  undep  Inolosupe  awapd  — 
Subsequent  use  fop  wheeled  tpafllo— Nuisance  caused  by  wheeled 
tpaHlc— Post  epected  by  local  authoplty  pulled  down  In  asseption 
of  piffht  of  way  — Action  by  local  authortty  —  Mon-Jolndep  of 
Attopney-Oenepal— Liooal  Oovepnment  Act,  1894  (66  &  67  Viet.  c.  78X 
s.2e. 

The  plaintiff  council,  with  the  object  of  preventing  the  use  of  a  narrow 
passage  between  buildings  in  their  district,  which  they  alleged  was  a  highway 
for  foot-passengers  only,  from  being  used  by  horses  and  wheeled  vehicles, 
erected  a  post  in  the  passage.  The  defendant,  who  contended  that  the  way 
was  a  highway  for  all  kinds  of  traffic,  pulled  down  the  post,  whereupon  the 
plaintiff  council  brought  an  action  claiming  a  declaration  that  the  passage 
was  a  highway  for  foot-passengers  only,  an  injunction,  and  damages. 

The  passage  was  originally  appointed  as  a  public  footpath  of  the  width 
of  6  feet  by  an  inclosure  award  of  18x1.  It  was  subsequently  encroached  on 
in  places  by  buildings,  and  so  reduced  to  4  ft.  4  in.  in  width  at  the  narrowest 
point.     There  was  evidence  that  for  the  past  forty  years  it  had  been  used  to 
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a  consideiable  extent  by  fishermen  with  small  carts  drawn  by  ponies  and 
donl^eys;  and  that  the  lord  of  the  manor  in  whom  the  soil  was  rested  had 
long  regarded  it  as  a  highway  for  all  kinds  of  traffic. 

Held — I.  That  the  action  being  in  substance  an  action  for  interference 
with  the  plaintiffs'  property  was  maintainable,  though  the  Attorney-General 
was  not  joined. 

a.  That  the  use  of  the  passage  for  wheeled  traffic  had  all  along  been  a 
public  nuisance  in  view  of  the  obstruction  caused  to  foot-passengers;  and 
that  there  could  not,  therefore,  have  been  any  dedication  of  the  way  as  a 
highway  for  wheeled  traffic,  and  that  it  remained  a  highway  for  foot-passengers 
only. 

Sheringham  Urban  District  Council  v.  Hobey 744 

(8)  Dlvepslon—PpoceedlnffB-- Request  to  Justleee  to  view— Refusal 
of  Justloee  to  oertlfy  —  Ceptllloate  eubeequently  fflveii  hy  otfaep 
Justloee— Resolution  of  DlstPlot  Counell- Notices  alRxed  at  ends 
of  hlflThway— Period  for  which  they  must  remain  alllxed— Hl^rliway 
Act,  1886  (5  &  6  WUL  IV.  c.  60X  ss.  84,  86. 

It  is  essential  to  the  validity  of  a  certificate  of  justices  for  the  diversion  of 
a  highway,  under  section  85  of  the  Highway  Act,  1835,  that  the  notice  of  the 
proposed  diversion,  required  by  the  section  to  be  affixed  at  each  end  of  the 
highway,  should  be  posted  up  at  a  date  which  will  leave  a  clear  period  of 
four  weeks  or  twenty-eight  full  days  between  the  date  of  the  posting  up  of  the 
notices  and  the  date  of  the  issue  of  the  justices'  certificate. 

Where  a  district  council  have  by  resolution  under  section  84  directed  their 
su^^^eyo^  to  apply  to  two  justices  to  view  a  highway  proposed  to  be  diverted, 
and  the  justices  have  refused  to  certify  that  the  diversion  will  render  the 
highway  more  commodious  to  the  public^  the  resolution  is  not  exhausted ;  and 
a  second  pair  of  justices  to  whom  the  surveyor  may  subsequently  apply  to 
vie^*  the  highway  have  jurisdiction  to  issue  their  certificate  notwithstanding 
the  fact  that  the  council  have  passed  no  fresh  resolution  on  the  matter. 

Where  justices  certify  that  upon  such  a  view  they  find  the  diverted  highway 
will,  for  certain  reasons  then  apparent,  be  more  commodious,  the  fact  that 
they  go  en  to  state  additional  reasons  disclosed  by  inquiries  from  third  persons 
to  the  same  effect  will  not  invalidate  their  certificate. 

It  is  not  necessary  that  the  fact  that  the  owner's  consent  to  the  making  of 
the  substituted  highway  should  be  stated  on  the  certificate. 

Rex  V.   Kent  Justices  886 

NOTE. — This  decision  waa  reversed  in  the  Court  of  Appeal,  sub  nom, 
Tonbridge  Urban  District  Council  u.  Tonbrldge  Rural  District  Council,  Dec  3, 
1904.    A  report  of  the  case  in  the  Court  of  Appeal  will  appear  in  due  course, 

(4)  Bxtpaopdlnapy  tpafllc  —  Excessive  weight— Ppessupe  per 
square  Inch— ContPlbutopy  neflrllflrence— Hlfhways  and  Locomo- 
tives (Amendment)  Act,  1878  (41  &  42  Vict,  c  77X  s.  28— Locomotives 
AeU  1898  (61  dc  62  Vict,  c  29X  s.  12. 

It  is  not  a  complete  defence  to  an  action  by  a  highway  authority,  under 
section  23  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  as 
amended  by  section  12  of  the  Locomotives  Act,  1898,  to  recover  expenses  of 
highway  repairs  occasioned  by  extraordinary  traffic  or  excessive  weight,  to 
show  that  the  highway  authority  have  been  guilty  of  negligence  in  not  keeping 
the  road  in  proper  repair  to  bear  ordinary  tramc,  for  the  doctrine  of  contri- 
butory negligence  has  no  application  to  such  an  action.  The  circumstance 
that  the  highway  authority  have  failed  to  keep  the  road  in  a  proper  state  is, 
however,  material  in  estimating  the  amount  of  the  expenses  that  are  properly 
attributable  to  the  extraordinar)-  traffic  or  excessive  weight. 

The  question  whether  particular  traffic  is  extraordinary  is  to  be  determined 
by  comparison  not  merely  with  the  other  traffic  on  the  road  during  the  par- 
ticular year,  but  with  the  traffic  which  by  the  time  in  question  has  become 


Digitized  by 


Google 


HIGHWAYS.  1417 

HIGHWAYS— Continued. 

the  ordinary  traffic  of  the  road.  The  standard  of  what  is  ordinary  traffic  for 
this  purpose  may  vary  from  time  to  time. 

The  bearing  of  evidence  as  to  pressure  per  square  inch  on  the  question  of 
excessive  weight  considered. 

Hemsworth  Rural  District  Council  v.   Micklethwaite 1084 

(6)  **  Bxtraopdlnapy  tpaflle  **— Haulaflre  of  tlmbei^— Liliiiltatloii  of 
tiine-  **  Paptloulap  • .  •  wopk  extondln^  over  a  Ions  period  **— 
HUrhDirays  and  Liooomotlvee  (Amendment)  Act,  1878  C4d  dt  42  Viet, 
e.  77),  s.  28-Lrf>oomotlvee  Aet,  1888  (81  &  82  Vl^t.  o.  29),  b.  12  (1,  b). 

n&ulnge  by  timber  merchants  of  timber  over  roads  adapted  for  ordinary 
agricultural  traffic  in  a  district  where  there  is  no  systematic  cultivation  of 
timber,  under  such  circumstances  that,  having  regard  to  the  total  weight 
carried  within  a  given  period,  and  to  the  means  whereby  the  haulage  is  done, 
the  traffic  is  unusual  and  does  unusual  damage  to  the  roads,  thereby  occasion- 
ing unusual  expense  to  the  road  authority,  constitutes  "  extraordinary. traffic  " 
within  the  meaning  of  section  23  of  the  Highways  and  Locomotives'  (Amend- 
ment) Act,  1878,  for  the  expenses  occasioned  by  which  the  timber  merchants 
are  accordingly  responsible. 

Where  such  haulage  is  carried  out  during  a  lengthened  period  under  a 
series  of  separate  contracts  made  between  the  timber  merchants  and  the 
owners  of  an  estate  who  are  selling  timber,  the  damage  done  is  not  the  con- 
sequence of  a  "  particular  .  .  .  work  extending  over  a  long  period "  within 
section  12  (i,  b)  of  the  Locomotives  Act,  1898.  And  an  action  for  the 
recover)'  of  the  expenses  though  brought  within  six  months  after  the  last 
haulnge  was  done,  is,  under  that  subsection,  out  of  time  as  regards  expenses 
caused  bv  damage  done  more  than  twelve  months  before  the  issue  of  the  writ. 

Norfolk  County  Council  v.  Green 652 

(8)  Bxtpaopdlnavy  tpalBo— Reeovery  of  expenaoa  Action  a«raln0t 
loeal  anthoMty— Lilmltatlon  of  time. 

See  Limitation  of  time  ( I)     1094 

(7)  Extpaopdlnapy  tpaHlo— Reeovepy  of  expenses— Aotlon  oom- 
menoed  before  repalp  eflteted— Expenses  "Incupped**— Hl^hiNrays 
and  Locomotives  (Amendment)  Act,  1878  (41  &  42  Vlot.  c  77),  s.  28 
-Locomotives  Act,  1898  (81  &  82  Vict,  c  29X  ■•  12  (IX 

An  action  under  section  23  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  and  section  12  of  the  Locomotives  Act,  1898,  to  recover 
expenses  of  highway  repairs  occasioned  by  extraordinary  traffic  or  excessive 
weight,  brought  before  the  repairs  have  been  executed,  is  premature  and 
must  be  dismissed. 

Little  Hulton  Urban  District  Council  v.  Jackson  986 

(8)  Bxtpaopdlnapy  tvalllc  —  Recovery  of  expenses  —  Costs  of 
action  In  High  Coupt— Less  than  £260  pecovcped— Highways  and 
Locomotives  (Amendment)  Aot^  1878  (41  dc  42  Vict,  c  77X  s*  28— 
Locomotives  Act,  1808  (61  ds  62  Vict.  0.  29X  s- 12  (1,  a). 

A  highway  authority  brought  an  action  in  the  High  Court  to  recover 
expenses  incurred  by  reason  of  extraordinary  traffic.  The  claim,  which  was 
in  accordance  with  the  surveyor's  certificate,  was  for  more  than  ;£25o,  but 
the  verdict  of  the  jury  was  for  £60,  and  judgment  was  entered  for  that 
amount  with  costs. 

Held,  that  under  section  12  (x,  a)  of  the  Locomotives  Act,  1898  ^which 
provides  that  such  expenses  "  may  be  recovered  if  not  exceeding  ;f  250  m  the 
county  court,  and  if  exceeding  tnat  sum  in  the  High  Court"),  the  action, 
inasmuch  as  the  plaintiffs*  right  to  bring  it  was  based  on  their  surveyor's  cer- 
tificate, was  rightly  brought  in  the  High  Court,  and  that  the  plaintiffs  were 
entitled  to  have  their  costs  taxed  on  the  High  Court  scale. 

Chesterfield  Rural  District  Council  v.  Newton 45 
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<9)!!LiOoomotlv6flh-Motop  oap  driven  at  a  speed  op  In  a  maamep 
dan^repoiifl  to  the  publlo— Convlotion  In  the  altepnatlve— I>apliel1ar 
^Motop  Cap  Aot,  1908  (8  Bdw.  VII.  o.  86X  e.  1  dX 

The  provisions  of  section  i  (i)  of  the  Motor  Car  Act,  1903,  prohibiting 
the  driving  of  a  motor  car  *'  at  a  speed  or  in  a  manner  which  is  dangerous  to 
the  public  "  create  two  distinct  offences ;  and  a  conviction  for  driving  a  motor 
car  '*  at  a  speed  or  in  a  manner  which  was  dangerous  to  the  public  **  is  there- 
fore bad  for  duplicity. 

Rex  V.  Wells  913 

(10)  Liooomotlvee  -  Nuisance  —  Inteplm  injunotlon  —  Liooomoave 
Act.  1861  (2S4  dE  26  Vict,  c  70X  s.  18-Locomotlves  Act,  1808  <ei  4fc  62 
Vlot.  c  29X  s.  6. 

In  an  action  by  the  Attorney-General  on  the  relation  of  a  local  authority 
liable  for  the  maintenance  of  a  highway  for  an  injunction  to  restrain  the  user 
of  a  locomotive  on  the  highway  in  such  a  way  as  to  cause  a  public  nuisance, 
it  is  no  defence,  if  a  public  nuisance  has  in  fact  been  caused,  to  prove  that 
there  has  been  no  contravention  of  the  Locomotives  Acts  or  of  any  bye-laws 
made  thereunder,  or  to  show  that  the  local  authority  luive  failed  to  keep  the 
highway  in  proper  repair. 

Section  13  of  the  Locomotive  Act,  i86z,  which  provides  that  nothing  m 
that  Act  shall  authorise  the  use  of  a  locomotive  on  a  highway  so  as  to  cause 
a  nuisance  is  not  impliedly  repealed  by  the  Locomotives  Act,  1898. 

Attorney-General  v.  Scott  (No.  i) 461 

(11)  Liocomotlves  —  Nuisance  —  Injunction  —  Repalp  —  Standard  of 
maintenance— Nuisance  pplmaplly  due  to  deftLult  of  poad  authopity. 

The  defendant  conducted  traffic  throughout  a  considerable  perjod  by  means 
of  a  traction-engine  over  a  main  road  repairable  by  the  plaintiff  council,  and 
the  road  got  into  a  condition  so  bad  as  to  amount  to  a  nuisance.  The  con- 
dition of  the  road  was  not  caused  primarily  by  the  defendant's  traffic,  but, 
though  that  traffic  with  other  traffic  and  the  state  of  the  weather  were  con- 
tributory causes,  primarily  by  the  failure  of  the  plaintiff  council  to  maintain 
the  road  in  a  fit  state  to  bear  the  traffic  over  it,  including  the  defendant's 
traction  traffic,  which  was  not  more  unusual  or  onerous  than  the  council 
ought  to  have  expected  to  come  on  it.  The  plaintiff  council  ultimatclv 
reconstructed  the  road  in  such  a  way  that  there  was  no  appreciable  risk,  if 
ordinary  care  were  exercised  by  the  council,  that  in  the  future  the  defendant's 
traffic  would  cut  up  the  road  or  reduce  it  to  a  condition  such  as  to  constitute 
a  nuisance. 

Held,  that,  under  these  circumstances,  an  injunction  ought  not  to  be 
granted,  in  an  action  brought  by  the  Attorney-General  on  the  relation  of  the 
plaintiff  council  and  by  the  plaintiff  council,  to  restrain  the  defendant  from 
conducting  traffic  upon  the  road  in  such  a  way  as  to  cause  a  public  nuisance. 

Attorney-General  v.  Scott  (No.  2) 1113 

M.:r'(12):NeflrlUrence-Retainln«r  wall  buUt  by  local  authoplty- 
Flood  caused  by  wpongtul  aot  of  thlpd  papCy-Liabllity  of  local 
authoplty. 

The  plaintiffs  were  the  owners  of  a  house  adjoining  the  Y.  Road,  within 
the  district  of  the  defendants.  There  was  a  channel  at  the  side  of  this  road 
for  the  purpose  of  carrying  off  surface  water  from  the  road.  On  a  certain 
occasion,  after  a  heavy  rain,  the  water  coming  down  this  channel  broke 
through  it,  and  forced  its  way  into  the  cellar  of  the  plaintiffs'  house,  thereby 
doing  damage.  The  plaintiffs  alleged  that  the  damage  occurred  owing  to  a 
retaining  wall  which  the  defendants  had  built  on  the  Y.  Road  when  raising  the 
level  of  another  street  running  into  it,  their  contention  being  that  it  might 
have  been  anticipated  that  on  occasions  water  would  be  diverted  on  to  their 
land  bv  the  way  in  which  the  wall  was  placed.  On  the  facts  found  by  the 
judge  at  the  trial  the  wall  in  no  way  interfered  with  the  ordmary  flow  of  water 
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down  the  channel,  even  when  caused  by  heavv  rain,  but  the  flood  on  the  day 
in  question  was  caused  by  water  running  into  the  channel  owing  to  the  wrongful 
act  of  the  owners  of  adjoining  land  in  allowing  a  conduit  on  their  land  to 
become  blocked. 

Held,  affirming  the  decision  of  Bruce  J.,  that  the  defendants  were  not 
liable  for  the  damage  to  the  plaintiffs*  house,  there  being  no  negligence  on 
their  part  in  not  building  their  retaining  wall  in  such  a  way  as  to  prevent  its 
interfering  with  an  unusual  flow  of  water  caused  by  the  wrongful  act  of  other 
persons. 

Ely  Brewery  Co.  v.  Pontypridd  Urban  District  Council  40 

(18)  Restopatlon  of  highway  aftep  IwLying  oewep-IJablllty  of 
local  authoplty  —  HUrhway  made  tempopaplly  lit  fbp  tpallle  — 
NeflTllflrence  -  Action  fop  damaercs  —  Remote  coneequenees  of 
neflrllsrenoe— Accident  due  to  neffU^rent  peotopatlon  of  highway  In 
oozUunctlon  with  obstruction  of  hUrhway  by  stpan^rep—Non- 
feasanoe— Mlflfeaaance. 


The  metropolitan  vestry  of  S.,  the  predecessors  of  the  appellant  council, 
being  both  highway  authority  and  sewer  authority,  laid  a  sewer  in  a  highway 
and  negligently  filled  in  the  trench  in  such  a  way  that,  though  made  tem- 
porarily fit  for  traffic,  the  part  of  the  highway  where  the  trev>ch  had  been  dug 
became  dangerous  in  a  few  days.  A  cab  driver,  driving  along  the  side  of  the 
road  which  had  thus  become  dangerous,  which  was  his  near  side,  crossed  to 
his  off  side  in  order  to  avoid  the  danger,  and  drove  against  a  heap  of  soil 
which  had  been  placed  on  the  latter  side  of  the  highway,  without  the  know- 
le'dge  or  consent  of  the  vestry,  but  of  the  existence  of  which  they  were,  by 
their  offit  ers,  aware,  and  the  cab  overturned,  causing  injury  to  the  respondent 
who  was  being  driven  in  the  cab. 

Held,  that  the  appellants  were  liable  for  the  injury. 

Judgment  of  the  Court  of  Appeal,  i  L.  G.  R.  81,  affirmed. 

Shoreditch  Borough  Council   v.   Bull       756 

HOSPITAL. 

(1)  Maintenance  of  iMttlente  not  paupers— Chlldpen— Liability  of 
papente  op  pepsons  In  loco  papentla— Public  Health  Act,  1876  (88 
dc  89  Vict,  c  66),  a.  182. 

There  is  no  statutory  liability  cast,  by  section  132  of  the  Public  Health 
Act,  1875,  upon  persons  in  loco  parentis  to  pay  for  the  maintenance  of  chil- 
dren, not  paupers,  maintained  in  a  hospital  by  a  local  authority. 

Hull  Corporation  v.  Maclaren,  Loc.  Govt.  Chron.,  1898,  585,  approved 
and  followed. 

Isle  of  Thanet  Joint  Hospital  Board  v.  Farquhar      13 10 

(2)  Nuisance— Smallpox  hospital— Apppehended  dancrop— Aeplal 
oonveetlon. 

See  Nuisance  (13)        698 

INOLOSURB   AWARD. 

Footii^ay— Usep  fop  ^^heeled  tpafllc— Nuisance— Dedication. 

See  Highways  (2)        744 

INCOME  TAX. 

Deduction  of  Income  tax  ft*om  Intcpest  on  loans— Account- 
ability of  boppowep— Loan  chapped  on  lands  of  local  authoplty-- 
Lands  occupied  by  local  authoplty— Intepest  exceedln^r  value  of 


See  Revenue  (i)  1130 
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Destpuotlon  of  eIothln£r— Compensation— Powopb  of  medleal 
oflloep  of  health— Sanation  of  local  authoplty-Publlo  Health  Aeti 
1876  (88  &  89  Vlot.  c.  66X  ■■.  120,  121«  808. 

The  power  given  to  the  local  authority  by  section  121  of  the  Public  Health 
Act,  1875,  *°  direct  the  destruction  of  articles  which  have  been  exposed  to 
infection  is  not  exercisable  by  the  medical  officer  of  health  on  his  own  initia- 
tive. Consequently,  where  such  articles  have  been  destroyed  by  the  direction 
of  the  medical  ofl&cer  of  health,  given  without  the  sanction  of  the  local 
authority,  the  owner  of  the  articles  cannot,  at  all  events  in  the  absence  of 
evidence  of  ratification  of  the  medical  officer's  action  by  the  local  authority, 
claim  compensation  in  respect  of  their  destruction  under  section  308  of  the  Act. 

Garlick  v.   Knottingley  Urban   District   Council  1345 

INJUNCTION. 

Aotlon  by  Attopney-Oenepal-Statutopy  oblUr^'tlon— Statutory 
penalty— BuUdln^r  line— PPoJectlon  beyond  ft*ont  main  wall  of 
adJolnlniT  house. 

See  Streets  (5) 826 

JURY  LISTS. 

Revision  Jvstlees  In  speelal  petty  bb— lone— Court  of  sum- 
nuu>y  Juplfldletlon— Power  to  state  ease— Juries  Act,  1826  (6  Oeck 
IV.  o.  60X  s.  lO-Jurles  Aot^  1862  (26  &  26  Viet.  o.  107X  a.  8-Snm- 
mary  Jurlsdlotlon  Aot,  1867  (20  &  21  Viet.  o.  48X  ■-  2— Sununavy 
Jurls<Uetlon  Aot,  1879  (42  ds  48  Viet.  o.  49X  s.  88-Interpretation 
Aot,  1880  (62  dE  68  Viet.  o.  68),  s.  18  (U). 

Justices  sitting  in  special  petty  sessions,  appointed  to  be  held  by  section  xo 
of  the  County  Juries  Act,  1825,  for  the  purpose  of  revising  jury  lists,  do  not 
form  a  court  of  summary  jurisdiction  within  the  definition  contained  in  sec- 
tion 13  (11)  of  the  Interpretation  Act,  1889,  and  have  no  power  to  state  a 
case  for  the  opinion  of  the  High  Court. 

Hagmaier  v.  Willesden  Overseers  965 

JUSTICES. 

See  Summary  Jurisdiction. 

LAND. 

(1)  Aoqulsltlon  —  Compensation  —  Interest  In  land  —  Bxeluslve 
lloence  and  rl^ht  to  sell  reft>eshments  at  theatre- Lands  Clauses 
Consolidation  Aot,  1846  (8^0  Viet.  e.  18X  a.  6& 

By  an  agreement  in  writing  the  lessee  of  a  theatre  granted  and  let  to  the 
plaintiffs  the' free  and  exclusive  right  to  sell  refreshments  at  the  theatre,  with 
the  necessary  use  of  the  refreshment  rooms  and  bars,  cloak  rooms,  and  wine 
cellars,  together  with  the  right  of  free  access  for  the  plaintiffs  and  their  ser- 
vants to  and  from  all  parts  of  the  premises  as  might  be  necessary  and  usual 
for  exercising  the  rights  therebv  granted,  and  also  the  free  and  exclusive  right 
to  supply  to  the  visitors  refreshments  and  of  providing  cloak  rooms,  and  the 
sole  and  exclusive  privilege  of  advertising  and  letting  spaces  for  advertise- 
ments in  the  refreshment  and  cloak  rooms  and  on  all  programmes. 

Held,  that  the  agreement  did  not  confer  on  the  plaintiffs  any  interest  in 
land  which  could  be  a  subject  matter  for  compensation  under  section  68  of 
the  Lands  Clauses  Consolidation  Act,  1845. 

Decision  of  Wright  J.  affirmed. 

Edwardes  v.  Barrington  (1901)  85  L.  T.  650,  followed. 

Frank  Warr  &  Co.  v.  London  County  Council 723 
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<2)  Aoqulsltton—Tpamways— Power  under  local  Aot  to  oonstmiot 
appapatue  In  stpeet- Erection  of  standard  on  foot  iMtvement. 

See  Tramways  (i)        779 

(8)  Acquisition -Ultra  vires- LAnd  sought  to  be  acquired  com- 
pulsorlly  for  ultra  vires  purpose— Land  entered  upon  and  used 
-Conveyance  not  executed-Rl«rhts  of  parties-Education  School 
board-Pupil  teachers'  centre— Lands  Clauses  Consolidation  Act^ 
1846  (8  dc  9  Vict,  c  18X  s.  86-Educatlon  Board  Provisional  Order 
Confirmation  (London)  Act,  1900  (68  dc  64  Vict.,  c  cxcvlLX  ■•  4>. 

A  school  board  proposed  to  provide  at  the  cost  of  the  school  fund  buildings 
for  a  purpose  (i.e.,  that  of  a  pupil  teachers'  centre)  upon  which,  as  was  sub- 
sequently held,  a  school  board  has  no  power  to  expend  that  fund :  Dyer  v. 
London  School  Board,  1902,  2  Ch.  768;  72  L.  J.  Ch.  10. 

With  this  object  the  board  acquired  the  leasehold  interest  in  certain 
preniises  under  a  lease  containing  covenants  for  the  maintenance  of  the 
existing  buildings  with  a  proviso  for  re-entry  on  breach.  The  board  then 
obtained  compulsory  powers  for  the  acquisition  of  the  land,  served  notice  to 
treat  for  the  freehold,  and  made  a  deposit  and  gave  a  bond  under  section  85 
of  the  Lands  Clauses  Consolidation  Act,  1845,  so  that,  had  the  purposes  for 
which  they  proposed  to  acquire  the  land  been  legitimate,  they  would  have 
been  entitled  to  enter  upon  and  use  the  land;  but  the  freehold  interest  was 
never  conveyed  to  them.  The  board  took  possession  of  the  premises,  pulled 
down  the  existing  buildings,  and  disregarded  a  notice  from  the  freeholders, 
under  the  Convev'ancing  and  Law  of  Property  Act,  1881,  complaining  of  the 
pulling  down  of  the  buildings  as  a  breach  of  the  covenants  in  the  lease. 

Held — I.  That,  as  the  object  for  w^hich  the  board  were  endeavouring  to 
acquire  the  land  was  ultra  vires,  they  had  not  obtained  any  right  to  possession 
of  the  land  by  their  proceedings  under  section  85  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  ^^^t  the  lease  being  forfeited  for  breach  of  covenant, 
the  freeholders  were  entitled  to  possession  of  the  premises.  The  board  were 
not,  even  on  the  supposition  that  the  proceedings  were  a  mistake  on  their 
part,  entitled  to  treat  the  land  as  superfluous  land  acquired  under  the  Lands 
Clauses  Acts.  Nor  was  the  fact  that  their  property  was,  under  the  Education 
(London)  Act,  1903,  about  to  be  transferred  to  a  body  who  would  have  power 
to  provide  a  pupil  teachers'  centre  material. 

2.  That,  although  the  purposes  for  which  the  leasehold  interest  was 
acquired  were  ultra  vires,  the  board  were  bound  by  the  covenants  in  the  lease, 
and  were  liable  in  damages  for  the  breach  thereof. 

Tiverton  Railway  v.  Loosemore  (1884)  9  App.  Cas.  480;  53  L.  J.  Ch.  812, 
distinguished.  Aycrs  v.  South  Australian  Banking  Co.  (1871)  L.  R.  3  P.  C. 
548;  40  L.  J.  P.  C.  22,  distinguished  on  the  first  point  and  followed  on  the 
second. 

Batson  v.   London  School  Board ir6 

(4)  Sale  of  surplus  land  by  local  authority— Bulldln^r  restric- 
tions-Power to  vary— Bye-Jaws— RlflThts  of  purchasers  Inter  se— 
HlflThways-Cul-de-sac-Presumptlon  of  dedication- Evidence. 

The  defendant  corporation  offered  surplus  land  for  sale  by  auction  in  lots 
subject  to  certain  conditions  of  sale  and  building  restrictions,  but  reserved 
power  to  vary  the  latter.  Each  purchaser  was  to  submit  for  approval  plans 
complying  with  the  corporation's  bye-laws,  and  to  covenant  in  his  conveyance 
(which  was  to  be  in  common  form  for  all  the  purchasers)  to  build  according 
to  his  approved  plans.  The  si/e  of  the  lots  only  admitted  of  the  erection 
thereon,  consistently  with  the  bye-laws,  of  buildings  of  a  certain  height.  The 
plaintifif  companv  and  the  defendants  G.  &  Sons  became  the  purchasers  of 
adjoining  lots,  oDtained  the  approval  of  their  respective  plans,  and  took  their 
conveyances,  respectively  covenanting  to  build  according  to  the  approved 
plans."  Subsequently,  O'.  &  Sons  acquired  other  land  not  included  in  the  sale 
but  adjoining  their  two  lots.     The  larger  area  of  the  combined  sites  adnitted 
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of  the  erection  of  buildings  of  much  greater  height  and  dimensions  *han  was 
possible  on  the  two  lots  alone.  Fresh  plans  for  larger  buildings  were  sub- 
mitted to  and  approved  by  the  corporation.  In  an  action  by  the  plaintiff 
company  to  restrain  the  erection  of  buildings  in  accordance  with  these  plans 
in  breach  of  the  alleged  building  scheme, 

Held,  that  having  regard  to  the  reservation  of  power  to  vary  the  plans,  no 
one  purchaser  acquired  as  against  any  other  purchaser,  either' at  the  auction 
or  after  the  execution  of  the  conveyances  to  the  various  purchasers,  a  right 
to  insist  that  the  latter's  buildings  should  be  of  any  particular  height  or 
dimension. 

A  cul-de-sac  mav  be  a  highwav,  but  where  there  is  no  evidence  that  it  has 
ever  been  paved,  cfeansed,  or  lighted  by  the  parish  or  other  public  authority, 
the  Court  will  not,  merely  because  the  entrance  to  the  cul-de-sac  has  not  been 
separated  from  the  public  highway  by  a  bar,  presume  dedication  to  the  public. 

Attoniey-General  v.   Richmond   Corporation  62S 


LANDLORD   AND  TENANT. 

(1)  Tenant's  covenant  to  pay  outffolnflrs— Abatement  of  nulaanoe 
— Reoonstpuotlon  of  drains— Tenancy  fop  three  years  at  £66  a 
year. 

A  tenant  of  a  house  for  the  term  of  three  years,  and  thenceforth  fKwn 
year  to  year,  at  a  rent  of  £$$  a  ye.ir,  ajjreed  to  pay  all  "  taxes  rates  assess- 
ments and  outgoings." 

Held,  that  he  was  liable  to  repay  to  his  landlord  expenses  amounting  to 
£83  los.  incurred  in  repairs  to  and  reconstruction  of  drains  in  pursuance  of 
a  notice  under  the  Public  Health  Act,  1875. 

Decision  of  Wright  J.,  reported  1903,  i  K.  B.  873;  i  L.  G.  R.  548; 
72  L.  J.  K.  B.  492,  affirmed. 

Stockdale  v.  Ascherberg  529 

<2)  Tenant's  covenant  to  pay  outirolnflrs— Abatement  of  nulaaiiee 
on  Intimation  ft*om  sanitary  Inspector— Reconstruction  of  drains 
—Tenant  holdlnflr  over  after  expiry  of  three  years*  a^rreement— 
Public  Health  (London)  Act,  1891  (64  ds  66  Vict,  c  76X  ss.  8,  4. 

A  tenant  of  a  house  for  the  term  of  three  years,  at  ;^70  a  year,  who  had 
covenanted  to  pay  "all  rates,  taxes,  assessments,  and  outgoings,"  held  over, 
after  the  expiration  of  the  three  years,  paying  rent. 

Held,  that  he  was  not  liable  to  repay  to  his  landlord  expenses  amounting 
to  £yo  IS.  6d.  incurred  by  the  landlord  in  repairs  to  and  reconstruction  of 
drains  pursuant  to  an  intimation  given  to  him  by  a  sanitary  inspector  under 
section  3  of  the  Public  Health  (Tendon)  Act,  1891,  on  the  grounds,  first,  that 
it  could  not  have  been  in  the  contemplation  of  the  parties  that  such  expenses 
should  be  borne  by  the  tenant;  secondly,  that  the  intimation,  not  being 
followed  by  notice  under  section  4  of  the  Act,  imposed  no  legal  liability  on 
the  landlord. 

Valpy  V.  St.  Leonard's  Wharf  Co.  (1903)  i  L.  G.  R.  305,  followed.  Stock- 
dale  V.  Ascherberg,  1903,  i  K.  B.  873  j  i  L.  G.  R.  548 ;  72  L.  J.  K.  B.  492, 
distinguished. 

Harris  v.   Hickman  i 

(8)  Tenant's  covenant  to  pay  outfirolnss— Factory— Means  of 
escape  In  case  of  fire— Expense  of  complyln^r  with  rcQuirements 
of  local  authority  —  Jurisdiction  of  county  court  —  Factory  and 
W^orkshop  Act,  1891  (64  &  66  Vict,  c  76),  s.  7-Factory  and  V^ork- 
shop  Act,  1901  (1  Edw.  VII.  c  22),  s.  14. 

The  lessor  of  a  factory,  who  has,  in  compliance  with  the  requirements  of 
the  local  authority,  under  section  7  of  the  Factory  and  Workshop  Act,  1891 
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(now  replaced  by  the  provisions  of  section  14  of  the  Factory  and  Workshop 
Act,  1901),  incurred  expenses  of  structural  alteration  in  providing  means  of 
escape  in  case  of  fire,  is  precluded  from  suing  in  the  High  Court  to  recover 
the  amount  so  expended  by  him  from  his  lessee  under  a  covenant  by  the  latter 
to  pay  "  outgoings  "  by  the  provisions  of  section  7  (2)  of  the  Act  of  1891  (now 
section  14  (4)  or  the  Act  of  1901),  providing  that  an  owner  put  to  expense 
under  the  section,  may,  if  he  alleges  that  the  occupier  ought  to  bear  or  con- 
tribute to  such  expense,  apply  to  the  county  court,  and  that  the  county  court 
may  make  such  order  as  appears  just  and  ecjuitable  under  all  the  circum- 
stances of  the  case. 

Monk  v.  Arnold,  1902,  i  K.  B.  761;  71  L.  J.  K.  B.  441,  followed. 
Shephard  v.  Barber  (1902)  i  L.  (i.  R.  157,  not  followed. 

Horner  v.   Franklin  1190 

(4)  Tenant's  oovenant  to  pay  outffoln^ra  —  Pavlner  expenses  — 
Meti>opolls-Covenant  to  pay  pavln^r  ohapcres  Imposed  on  ft*onta«res 
—Payment  by  tenant  to  local  authority  of  pent  due  to  landlord— 
Landlord's  right  to  distrain. 

See  Streets  (12)  /..     769 

(6)  Tenant's  oovenant  to  pay  outffoln^rs— Private  street  works 
executed  before  date  of  lease  —  Apportionment  made  after  00m- 
menoement  of  tenancy— Publlo  Health  Act,  1876  (88  &  89  Vict, 
o.  56),  ss.  160,  267. 

The  share  of  the  expenses  of  private  street  works  executed  under  sec- 
tion 150  of  the  Public  Health  Act,  1875,  for  which  the  owner  of  any  premises 
is  liable,  becomes  a  charge  on  the  premises  as  from  the  completion  of  the 
works,  though  it  is  not  payable  till  the  apportionment  has  been  made.  Where, 
therefore,  a  lease  of  the  premises  is  granted  after  the  completion  of  the  works, 
but  before  the  apportionment,  the  landlord  cannot  recover  the  expenses  from 
the  tenant  under  a  covenant  on  his  part  to  pav  all  rates  "  taxes  and  assess- 
mei.ts  "  in  respect  of  the  demised  premises,  whether  or  not  such  a  covenant 
is  wide  enough  to  include  expenses  of  the  character. 

Decision  of  the  Divisional  Court  (1903),  i  L.  G.  R.  493,  affirmed,  but  on 
other  grounds.  Surtces  v.  Woodhouse,  1903,  i  K.  B.  396;  i  L.  G.  R.  227; 
72  L.  J.  K.  B.  302,  followed. 

Lumby  v.  P'aupel       605 

(6)  Tenant's  oovenant  to  pay  outflroln^rs  —  Under^TPOund  bake- 
house—Certificate  of  suitability-Structural  alterations-Factory 
and  Workshop  Act,  1901  (1  Edw.  VII.  0.  22)  s.  101,  (2,  8X 

The  expenses  of  structural  alterations  in  an  underground  bakehouse  neces- 
sary befcre  the  certificate  of  the  suitability  of  the  premises  for  use  as  a  bake- 
house required  by  section  101  of  the  Factory  and  Workshop  Act,  1901,  can 
be  obtained,  come  within  a  tenant's  covenant  to  pay  impositions  and  out- 
goings in  respect  of  the  premises. 

Where  the  occupying  tenant  of  an  underground  bakehouse  holds  under  a 
lease  containing  such  a  covenant  it  is  therefore  useless  for  a  court  of  summary 
jurisdiction  to  make  an  order  under  section  loi  (8)  of  the  Act  that  any  part 
of  the  expenses  shall  be  defrayed  by  the  owner ;  for  if  the  owner  did,  under 
such  an  order,  defrav  such  expenses  he  could  recover  from  the  tenant  under 
the  covenant.  But  semble  that  the  court  of  summary  jurisdiction  would  have 
power  under  the  subsection,  at  the  request  of  the  tenant,   to  determine  the 

Monk  V.  Arnold,  1902,  i  K.  B.  761;  71  L.  J.  K.  B.  441,  commented  on. 

Goldstein  v.    Hollingsworth  879 
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(7)  Tenant's  oovenant  to  pay  outffoin^pa.— UndepflTPOund  bake- 
house—Stpuotual  altepatlons— Ceptlllcate  of  suitability— ESzpensee 
—Place  "let  as  a  bakehouse "—Juplsdlotlon  of  ooupt  of  summary 
Juplsdlotlon  to  opdep  oontrtbutlon  by  o^^nep— Facstopy  and  'W<ypk- 
shop  Aet,  1901  (1  Ekiw.  VII.  c  22X  s.  101  (IX  (2X  (8X 

A  covenant  by  the  lessee  of  an  underground  bakehouse  to  pay  "outgoings'' 
covers  the  expenses  of  structural  alterations  necessary  before  the  certificate 
required  by  section  101  of  the  Factory  and  Workshop  Act,  1901,  can  be 
obtained;  and  where  an  underground  bakehouse  has  been  let  as  a  bakehouse 
by  a  lease  containing  such  a  covenant  a  court  of  summary  jurisdiction  has  no 
power  under  subsection  (8)  of  the  section  to  order  the  owner  to  contribute  to 
the  expenses  of  such  alterations. 

Goldstein  v.  Hollingsworth,  1904,  2  K.  B.  578;  2  L.  G.  R.  879;  73  L.  J. 
K.  B.  S26,  followed. 

Qujere,  as  to  the  meaning  of  the  expression  in  the  section  "  let  as  a  bake- 
house." 

Morris   v.   Beal  1171 

LAND  TAX. 

Sanltapy  oonvenlenoes. 

See  Sanitary  Conveniences  (i)  ■ 137S 

LAVATORIES. 

Bye-law«  —  Ppovlslon  as  to  tpapplnff  of  ^^aste  ^ratep  pipes— 
Waste  watep  oappled  oflT  by  means  othep  than  pipe— Seples  of 
lavatopy  basins  In  one  poom. 

See  Bye-laws  (8)  A^ 

LIMITATION   OF   TIME. 

(1)  Aetlon  against  local  authoplty—HUrhways— Action  to  peoovep 
expenses  ooeasloned  by  extpaopdlnapy  tpafflo— Public  Authorities 
Ppoteotlon  Act,  1898  (66  ds  67  Viet,  c  61X  s.  1  <a)-LioeomoaveB  Act, 
1898  (61  dc  62  Viet,  c  29X  s.  12  iU  bX 

The  provisions  of  section  i  of  the  Public  Authorities  Protection  Act,  1893, 
limiting  to  six  months  the  period  within  which  an  action  for  any  act  done  in 
pursuance  of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,  must 
be  brought,  apply  to  an  action  against  a  local  authority  under  section  23  of 
the  Highways  and  Locomotives  (Amendment)  Act,  1878,  and  section  12  of 
the  Locomotives  Act,  1898,  to  recover  expenses  of  road  repair  occasioned  by 
extraordinary  traffic  conducted  by  or  in  consequence  of  the  orders  of  such 
authority,  and  for  the  purposes  of  their  powers  and  duties  as  local  authority. 

Kent  County  Council  v.  Folkestone  Corporation  1094 

(2)  Action  against  publlo  body— NeflrllfiTcnce— Pepsonal  lojuples- 
Tpamways  aoQulped  and  wopked  by  local  authoplty  undep  stata- 
topy  powep  — Public  Authopltles  Ppotectlon  Act,  1898  (66  &  67 
Vict,  c  61X  s.  1. 

The  provisions  of  the  Public  Authorities  Protection  Act,  1893,  limiting  to 
six  months  the  time  within  which  an  action  brought  against  any  person  for 
any  act  done  in  the  execution  of  any  Act  of  Parliament  or  of  any  public  duty 
or  authority  or  in  respect  of  anv  alleged  neglect  or  default  in  the  execution 
of  any  such  Act,  duty,  or  authority,  must  be  commenced,  apply  to  an  action, 
brought  against  a  local  authority  carrying  on  a  tramway  undertaking  under 
statutory  powers,  to  recover  damages  in  respect  of  personal  injuries  occasioned 
by  the  negligence  of  the  drivers  of  their  tramway  cars. 

The  Ydun,  1899,  P.  236;  68  L.  J.  P.  loi,  followed. 

Parker  v.   London  County  Council  662 
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LIMITATION    OP    TIMB-<:ontinued. 

<8)  Aotl<m  affalnst  publlo  body  —  Pepaonal  Injurtas  — ''Con- 
tinuance of  Injury  op  damaffe**  — Publlo  Authopltlos  Ppoteotlon 
Aet,  1808  (56  dB  67  Vlot.  o.  61X  a.  L 

The  continuance  of  personal  suffering  from  the  effects  of  an  accident  is  not 
"  continuance  of  injury  or  damage  "  within  section  i  (a)  of  the  Public  Authori- 
ties Protection  Act,  1893.  Consequently  an  action,  coming  within  that  sec- 
tion, in  respect  "of  personal  injuries  caused  by  an  accident  is  barred  after  the 
lapse  of  six  months  from  the  accident  though  the  personal  suffering  caused  by 
the  accident  still  continues. 

Carey  v.   Berm.ondsey  Borough  Council  ...         219 

(4, 6)  Adulteration— ** Institution**  of  ppoaeoutlon  within  28  days. 

See  Adulteration  (2,  3)  719,1007 

(6)  Contpaet  —  BulldlncT  oontpaot  with  Board  of  Quardlana  — 
Breaoh— Reference  to  arbitration. 

See  Poor  Law  (i)        1229 

(7)  Bzpenses  of  hUrhway  repair— Extraordinary  trafllo-**  Par- 
ticular •  •  •  work  eztendlnfiT  over  long*,  period '*—Haula£re  of  timber 
bought  under  suocesslve  oontracts. 

See  Highways  (5)        652 

(8)  Summary  Jurisdiction— Penalties— Bulldln£r  In  contravention 
of  statute. 

See  Buildings  (9)  147 

LOANS. 

Income  tax— Deduction  of  Income  tax  ft*om  Interest  on  loans- 
Accountability  of  borrower  —  Loans  char^red  on  lands  of  local 
authority— Lands  occupied  by  local  authority— Interest  exceeding 
value  of  lands. 

See  Revenue  (I)  1130 

LOCAL  GOVERNMENT  BOARD. 

Production  of  reports  In  evidence— Evidence  of  officials. 

See  Nuisance  (13)        698 

LOCOMOTIVES. 

Sec  Highways ;  locomotives. 

LODGING-HOUSES. 

<1)  Bye-laws- Reasonableness— CleanslniT  In  first  week  In  April 
—Duty  Imposed  on  landlord— Want  of  provision  for  notice. 

See  liye-iaws  (10)       341 

(2)  ^e-laivs— Water-closet  accommodation— Bye-laiv  requiring 
o^^ner  to  provide  ivater-closet  accommodation— Want  of  provision 
for  notice  before  commencement  of  proceedlnflps* 

See  Bye -laws  (II)        334 

LUNATICS. 

County  asylum  —  W^eekly  char^re  —  Maximum  charcres  —  Out- 
county  patients. 

See  Poor  law  (2) ...  ...  1241 
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MANDAMUS. 

(1)  Dlaobedlenoe— Attaohment— Sepvlee  of  writ— Retupn  to  WFlt 
— Sewa«re  aoheme-Pttpemptopy  mancUunus  to  Coppopatlon— Detaiy 
n  oommenolnff  and  oappylsflr  out  the  wopks  opdepod— 'Wore egtsi* 
flSztenslon  Act,  1885  (48  dB  49  Vlot.  o.  olidv.X  ■- 10& 

In  July,  1807,  a  peremptory  writ  of  mandamus,  ordering  a  municipal  Cor- 
poration to  carry  out  a  sewage  scheme,  was  duly  served  upon  10  members  of 
the  City  Council,  which  numbered  48  members,  and  the  original  writ  was 
handed  to  one  of  the  10  members  so  served,  but  was  afterwards  lost.  The 
Corporation  being  in  default,  an  order  of  the  Court  to  return  the  writ,  with 
an  authenticated  copy  of  the  original  writ  attached,  was,  in  March,  1903* 
served  upon  edch  of  the  then  members  of  the  Council. 

Held,  that  there  had  been  such  service  of  the  peremptory  writ  of  mandamus 
upon  the  whole  of  the  members  of  the  Council  as  constituted  in  March,  1903, 
as  to  render  them  individually  liable  to  attachment  for  disobedience  to  iL 

Held,  also,  on  the  facts,  that  there  had  been  such  delay  in  carrying  out  the 
works  as  amounted  to  disobedience  to  the  writ. 

Rex  V.  Worcester   Corporation        51 

2)  Inspeotlon  of  aooounts— Aooounts  deposited  before  audita 

See  Accounts 1209 

MABGABINE. 

See  Adulteration. 

MARKET. 

DtatuptNLnoe  —  Rival  mapket  —  Aooommodatlon  —  Intentton  of 
oeUep. 

The  plaintiff  was  the  lessee  of  a  market  enjoying  the  right  every  Wed- 
nesday to  buy  and  sell  horses  and  all  sorts  of  cattle,  tolls  being  taken  from 
those  selling  there.  The  defendant,  an  auctioneer,  who  had  held  sales  of 
cattle  and  horses  in  the  market,  paying  tolls  to  previous  lessees,  himself  on 
market  day  in  the  neighbourhood  of  tiie  plaintiff's  market  held  a  sale  of  a 
number  of  young  unbroken  horses  which  had  been  consigned  to  him  for  sale, 
which  sale  he  invited  people  in  the  market  to  attend.  There  was  evidence 
that  the  defendant's  object  in  holding  this  sale  was  not  to  evade  payment  of 
the  market  tolis  but  that  the  horses  would  not  have  been  consigned  to  him 
for  sale  at  all  if  they  were  to  be  sold  in  the  plaintiffs  market. 

Held  (reversing  ICekewich  }.),  that  the  acts  of  the  defendant  amounted  to 
a  disturbance  of  the  plaintiff's  market. 

In  the  case  of  a  mere  sale  outside  the  market,  the  question  whether  it  was 
the  intention  of  the  seller  to  evade  the  market  tolls  is  of  importance  in  deter- 
mining whether  there  has  been  a  disturbance  of  the  market  or  not,  but  where 
the  sale  really  amounts  to  the  establishment  of  a  new  rival  market,  taking 
advantage  of  the  concourse  of  people  attending  the  lawful  market,  the  inten- 
tion of  the  seller  is  irrelevant. 

Wilcox  V.   Steel  loS 

MAYOR. 

Mayop  as  ex  ofllolo  Justice-  Ppecedenoe  of  majrop  —  County 
business— Bopou«rh  business. 

See  Municipal  Corporation    ..  ...    749 

MEAT. 

See  Food. 


MEDICAL  OPPIOBR  OF  HRAIjTH. 
Infectious  dl— we   D— tpuotlon  of  olothinff. 

See  Infectious  disease  1345 

METROPOLITAN  BOROUGH  COUNCIL. 

Ppooeedinflre— Reselflslon  of  reeolutlon. 

See  Officers  (I)  581 

MILK. 

See  Adulteration. 

MINE. 

AtNuidoned  pit  shaft  used  as  a  public  well  — Well  vested  In 
local  authoplty— Owner's  liability  to  fence  shaft  for  prevention  of 
mccldents-Publlc  Health  Act,  1876  (88  dc  89  Vlot.  c  76X  s.  e^ 
Metalllfepous  Mines  Regulation  Act,  1872  (85  dc  86  Vict,  c  77), 
Mb  18,  41. 

The  duty  of  fencing  the  shaft  of  an  abandoned  mine  cast  upon  the  owner 
of  the  mine  and  every  other  person  interested  in  the  minerals  by  section  13 
of  the  Metalliferous  Mines  Regulation  Act,  1872,  which  Act  by  section  41 
defines  "  mine  *'  as  including  shaft,  and  "  owner  *'  in  terms  excluding  a  person 
who  is  only  owner  of  the  soil  and  is  not  interested  in  the  mines,  does  not 
extend  to  a  local  authority  in  whom  the  shaft  of  an  abandoned  mine  which 
has  filled  with  water  and  become  a  public  well  is  vested  by  section  64  of  the 
Public  Health  Act,  1875. 

Knuckey  v.  Redruth  Rural  District  Council      456 

MOTOR  CARS. 

See  Highways. 

MUNICIPAL   CORPORATION. 

Mayop  — Mayop  as  ex  offlde  Justice  —  Ppecedence  of  mayor — 
County  business— Bopou^rh  business -Bopoucrh  without  separate 
commission  of  the  peace— Municipal  Coppopatlons  Act,  1882  (44^  dc 
46  Vict,  c  60X  ■-  166. 

The  precedence  given  by  subsection  (2)  of  section  155  of  the  Municipal 
Corporations  Act,  1882,  to  mayors  of  boroughs  when  acting  in  relation  to  the 
business  of  the  borough,  is  magisterial  as  well  as  social. 

The  hearing  of  a  summons  issued  by  a  county  justice  in  respect  of  an 
offence  committed  in  a  borough,  with  no  separate  court  of  quarter  sessions 
and  no  separate  commission  of  the  peace,  is,  however,  not  "business  of  the 
borough  "  within  the  meaning  of  the  subsection,  and  the  mayor  has,  therefore, 
no  right  to  preside  at  the  hearing  of  the  summons,  though,  semble,  it  would 
be  otherwise  if  the  summons  were  issued  by  the  mayor  or  ex-mayor. 

Rex  V.  Sainsbury  (i7Qi)  4  T.  R.  451  ;  2  R.  R.  433,  applied. 

I^awscn  V.  Re>*nolds  74Q 

NEGLIGENCE. 

(1)  Action  a^ralnst  public  body— Limitation  of  time— Pepsonal 
injuples  —  Tramways  acqulped  and  wopked  by  local  authoplty 
undep  statutopy  pawev* 

Sec  Limitation  of  time  (2)      662 


1428 


NEGLIGENCE — NUISANCE. 


NBGLIQBNCB-Continued. 

C2)  Crtoket  ground,  oontpolled  by  Liondon  County  ICouiiflll- 
Injupy  sustained  by  playep— Upplflrbt.Imetal  Indleatops  mapUaff 
pitch— Obvious  and  apparent  danfirof* 

The  London  County  Council  permitted  cricket  to  be  played  on  ceitaia 
open  land  vested  in  them  for  the  purpose  of  recreation.  In  order  to  regulate 
the  play,  the  Council  caused  the  several  pitches  to  be  indicated  b^  metal  flags 
on  posts.  The  plaintiff  was  injured  while  playing  by  running  against  the  po&t 
indicatiii^^  the  pitch.  The  post  had  been  removed  from  its  original  positioD 
on  the  pitch  by  one  of  the  players  and  placed  upright  elsewhere.  The  post 
indicating  a  pitch  was  not  required  by  the  Council  or  the  groundsmen  to 
remain  upright  duiing  play,  though  it  was  required  to  be  left  upright  at  the 
close  of  play. 

Held,  that  there  was  no  evidence  of  negligence  for  which  the  Council  were 
responsible. 

Giles  v.   London  County  Council 326 

(8)  HlfiThways— Retaining  wall  built  by  local  authority— Flood 
caused  by  wpon^rf^l  act  of  thlpd  party. 

See  Highways  (12)      40 

(4)  Restoration  of  highway  after  laying  sewer— HUrliiffray  made 
temporarily  lit  for  traffic— Accident  due  to  neffllffent  restoratloii 
of  hlflrh^^ay  In  conjunction  with  obstruction  jof  hl^h^vay  hy 
stranger— Liability  of  local  authority. 

See  Highways  (13)      756 

NON-FEASANCE. 

NeffUfirent  restoration  of  hlflrhway  after  laying  semrer— UablUty 
of  local  authority. 

Sec  Highways  (13)      756 

NUISANCE. 

(1)  Cesspool— Conduit  for  dralnacre  of  several  houses  terminat- 
ing' In  cesspool  on  private  land— ** Sewer '*  —  **Bulldlnflrs  works 
materials  and  things  belonging "  to  sewer  —  Undert4i.klng  hy 
owner  that  conduit  and  cesspool  shall  be  treated  as  private 
property-PubUc  Health  Act^  1876  (88  &  89  VlcU  c  66),  ss.  4^  18, 04-9& 

The  appellant,  m  accordance  with  plans  submitted  to  the  local  authority, 
laid  a  line  of  pipes  for  the  conveyance  of  sewage,  1,200  feet  long,  under  a 
road,  and  leading  to  a  large  cesspool,  which  he  constructed  on  land  of  which 
he  wus  lessee  for  a  term  of  years  at  a  nominal  rent;  and  he  gave  an  under- 
taking to  the  local  authority,  expressed  to  be  in  consideration  of  their  approval 
of  his  plans,  whereby  he  agreed  that  the  line  of  pipes  should  for  all  purposes 
of  the  Public  Health  Acts  be  a  private  drain,  and  that  the  line  of  pipes  and 
cesspool  should  be  maintained  and  cleansed  by  him  or  other  the  owner  of  the 
premises  for  the  time  being.  A  number  of  houses  w^ere  drained,  each  by  a 
single  pipe,  into  the  line  of  pipes  in  question.  The  appellant  failed  to  cleanse 
the  cesspool  with  the  result  that  a  nuisance  was  caused.  The  local  authority 
thereupon  took  proceedings  against  him  under  the  nuisance  clauses  of  the 
Public  Health  Act,   1875. 

Held,  on  the  authority  of  Meader  v.  West  Cowes  Local  Board,  1892, 
3  Ch.  18;  61  L.  J.  Ch.  561,  that,  whether  the  line  of  pipes  was  a  "sewer" 
within  the  Public  Health  Act,  1875,  or  not,  the  cesspool  was  not  a  work  or 
thing  belonging  thereto  within  section  13  of  that  Act,  and  therefore  did  not 
vest  in  the  local  authority ;  and  that,  on  this  ground,  an  order  for  the  abate- 
ment of  the  nuisance  was  properly  made  on  the  appellant. 

Per    Channell    J.     The    appellant    would   have  been    liable    even   on  the 
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NUISANCE.  1429 

NUISANOB— Continued. 

footing  that  the  line  of  pipes  was  a  *'  sewer  "  and  the  cesspool  a  thing  belong- 
ing thereto;  for  in  that  case,  though  the  line  of  pipes  and  cesspool  would 
have  been  vested  in  the  local  authority,  who  would  have  been  responsible  for 
their  condition  as  between  themselves  and  third  parties,  yet  as  between  the 
local  authority  and  the  appellant,  the  appellant  would  have  been  responsible 
by  virtue  of  his  undertakmg. 

Butt  V.  Snow  222 

(2)  Drain  dlsooveped  to  be  oewep— Abatement  under  oompulslon 
—  Metpopolla— Intimation  to  ownep  of  ppemlses  —  Reoovery  of 
expenses  fk>om  looal  authority— Public  Health  (London)  Aet*  1891 
(64  dc  56  Vict.  0.  76X  ss.  8,  4. 

The  service  by  a  sanitary  inspector  on  an  owner  of  premises  of  an  intima- 
tion  under  section  3  of  the  Public  Health  (London)  Act,  1891,  that  a  nuisance 
arising  from  a  drain  exists  on  the  premises,  is  not  putting  such  compulsion 
upon  the  owner  to  execute  the  necessary  work  as  will  entitle  him,  upon  the 
subsequent  discovery  that  the  alleged  drain  is  a  sewer,  and  therefore  repair- 
able by  the  local  authority,  to  recover  from  that  body  the  expense  he  has 
been  put  to  in  abating  the  nuisance,  even  though  the  intimation  is  expressed 
as  requiring  the  owner  to  abate  the  nuisance,  and  states  that  if  the  nuisance 
is  not  abated  the  local  authority  will  commence  proceedings  against  the  owner 
by  the  service  of  a  statutory  notice. 

So  held,  upon  the  authority  of  Thompson  and  N orris  Manufacturing  Co. 
v.  Hawes  (1895)  59  J*  ^-  5^  J  Proctor  v.  Islington  Borough  Council  (1902) 
18  Times  L.  R.  505;  and  Harris  v.  Hickman,  1904,  i  K.  B.  13;  2  L.  G.  R.  i ; 
73  L.  J.  K.  B.  31,  the  Court  intimating  that  their  decision  would  have  been 
otherwise  if  the  matter  had  been  res  Integra. 

Per  Kennedy  J.,  North  v.  Walthamstow  Urban  District  Council  (1898) 
67  L.  J.  Q.  B.  972,  is  not  reconcilable  with  the  above-mentioned  cases. 

Oliver  v.  Camberwell  Borough  Council 617 

NOTE, — This  case  uuaa  taken  to  the  Court  of  Appeal  and  there  settled: 
see  Addenda. 

(8)  **  Dpaln"  sepvlnff  tivo  houses— Houses  held  of  same  landlord 
— Ijeases  oont»alntng  covenant  by  lessee  to  contplbute  to  cost  of 
pepalrinflT  drain— Dpaln  repaired  by  one  lessee  under  abatement 
order— Implied  contract— Metropolis— Contribution  between  parties 
responsible  for  nuisance. 

See  Drains  ( 10)  1304 

(4)  Electric  lUrhtlng*  works  —  Noise  -  Vibration  —  Smell  —  Con- 
struction of  ivorks— Natural  and  ordinary  enjoyment  of  property 
—Injunction. 

The  proprietress  of  a  private  school  for  young  ladies  complained  of 
nuisance  by  noise,  vibration,  and  smell  arising  from  the  adjoining  works  of  a 
company  supplying  electric  lighting  by  arrangement  with  a  municipal  cor- 
poration which  had  obtained  a  Provisional  Order  confirmed  by  Act  of  Par- 
liament. She  commenced  proceedings  before  the  defendants'  works  were 
completed,  and  in  the  interval  between  the  date  of  the  writ  and  the  trial  of  the 
action  ihe  defendants  so  improved  the  construction  and  management  of  their 
machinery  as  to  reduce  the  causes  of  the  alleged  nuisance. 

Held~(i)  that  the  acts  complained  of  had  frequently  been  such  as,  having 
regard  to  the  circumstances  and  surroundings  of  the  defendants'  property, 
were  in  excess  of  the  natural  and  ordinary  course  of  enjoyment  of  that  pro- 
perty; and  (2)  that  such  acts  had  up  to  the  trial  materially  interfered  with  the 
ordinary  comfort  of  existence  of  the  plaintiff  and  her  household,  so  that  the 
plaintiff  was  entitled  to  an  injunction. 

Knight  V.  Isle  of  Wight  Electric  Light  and  Power  Company  ...    390 
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NUISANCE— Continued. 

(6)  Eleotplc  llfiThtln^  wopko-Noloe-Vlbpatloii-IiiJuFy  to  tetele 
— Tempopapy  nulsanoe— Injunetlon— Suspenston. 

A  local  authority  in  London,  under  a  Provisional  Order  containing  a  dame 
that  the  undertakers  should  not  be  exonerated  from  any  action  for  nuisance, 
began  in  1903  to  use  new  electric  generating  machinery  in  addition  to  plant 
which  had  been  in  use  since  1894.  The  owners  and  occupiers  of  dwelling- 
houses  and  shops  near  the  works  complained  of  nuisance  by  noise  and  vibra- 
tion arising  from  the  works  and  smell  and  dust  from  a  dust  destructor  in  an 
adjoining  yard,  and  after  receiving  a  letter  from  the  defendants  stating  that 
the  works  were  not  completed,  but  that  when  they  were  there  wouldbe  no 
cause  of  complaint,  commenced  proceedings. 

Held,  that  the  works  of  the  defendants  by  vibration  and  otherwise  had 
caused  a  nuisance  in  law  materially  interfering  with  the  comfort  of  the  plain- 
tiffs so  as  to  justify  their  action,  and  that  the  defendants,  although  a  public 
authority,  were  not  entitled  to  carry  on  the  works  at  all  unless  or  until  they 
could  do  so  without  occasioning  a  nuisance  to  the  neighbouring  owners  of 
property. 

Broder  v.  Saillard  (1876)  2  Ch.  D.  692;  45  L.  J.  Ch.  414,  and  Bamford 
v.  Tumley  (1862)  3  B.  &  S.  62;  31  L.  J.  Q.  B.  286,  applied.  Harrison  v. 
Southwark  and  Vauxhall  Water  Co.,  1891,  2  Ch.  409;  60  L.  J.  Ch.  630, 
distinguished. 

The  operation  of  the  injunction  granted  was  suspended  for  six  months  on 
terms. 

Colwell  V.  St.  Pan  eras  Borough  Council 51S 

(8,  7)  HlfiThways  -Liocomotlve— Injunotlon. 

See  Highways  (10,  II)  461,1113 

(8)  HlflThways -Obstpuctlon— Footway  used  by  wheeled  tpafllc. 

See  Highways  (2)        ...         ...     744 

(9, 10)  Landlopd  and  tenant— Tenant's  amnwrnent  to  pay  oat- 
ffolnss— Expenses  Inoupped  by  landlopd  In  abatenient  of  milsnmw 

See  Landlord  and  tenant  (I,  2)         1*529 

(11)  Open  channel  fop  supfftce  watep  —  Pollution  by  ovepflow 
from  oesspool. 

See  Sewers  (12)  174 

(12)  Sanltapy  oonvenlenoe  epected  by  local  authority. 

See  Sanitary  con venienes  (3) ...         ...     127 

(18)  Smallpox  hospital— Infectious  apea— Apppehended  dan^ep^ 
Aeplal  convection— Empirical  opinions — Evidence— Adwilwsiblllly- 
IJocal  Qovepnment  Boapd  —  Ppoductlon  of  pepopts  —  Evidence  of 
officials. 

In  a  quia  timet  action  to  restrain  the  use  of  a  building  as  a  smallpox 
hospital,  the  plaintiffs  attempted  to  establish  as  a  general  affirmation  the 
proposition  that  all  smallpox  hospitals  necessarily  constitute  a  serious  danger 
to  the  health  of  persons  resident,  working,  or  passing  by  within  a  radius  of  at 
any  rate  51  feet.  They  called  expert  witnesses  to  support  the  theory  of  aerial 
convection  and  to  give  empirical  opinions  based  upon  other  cases  of  smallpox 
hospitals.  The  defendants,  on  the  other  hand,  called  a  number  of  expert 
witnesses  to  disprove  the  theory  and  give  opinions  opposed  to  those  of  the 
plaintiffs'  witnesses. 

Held,  that  the  plaintiffs  had  failed  to  make  out  their  case  inasmuch  as,  in 
the  circumstances,  the  theory  of  aerial  convection  which,  if  proved,  would 
have  afforded  them  a  strong  case  as  showing  a  reason  why  danger  should  exist, 
must  be  considered  as  not  proven,  and  the  inference  which  they  desired  to 
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NUISANCE— Continued. 

be  drawn  from  the  cases  of  other  hospitals,  depended  upon  a  premiss  the 
universality  of  which  the  defendants  had  disproved. 

Quaere  whether  the  admission  of  evidence  in  chief  of  what  had  happened 
in  the  case  of  other  hospitals,  although  allowed  in  deference  to  the  opinions 
expressed  in  Hill  v.  Metropolitan  Asylum  District  (1879,  1882)  42  L.  T.  212; 
47  L.  T.  29,  is  not  wrong  in  principle  as  raising  a  number  of  side  issues  on 
which  it  is  impossible  for  the  Court  to  adjudicate  without  injury  to  absent 
parties. 

The  attitude  of  the  Local  Government  Board  in  respect  of  the  production 
of  their  reports,  and  of  the  evidence  of  their  inspectors,  commented  upon. 

Attorney- General  v.  Nottingham   Corporation 698 

(14)  Smoke  — Metpopolls  —  **  Chimney ''  —  Funnel  of  steamer - 
Ppohlbltlon  opdep— Speolfloatlon  of  w^opks  neoeesapy  to  prevent 
peouppence-PubUc  Health  (London)  Act,  1891  (64  ds  56  Vict,  c  76X 
Mk  6  (4,  6X  28,  24. 

The  funnel  of  a  steamer  is  a  "  chimney  *'  within  section  24  (b)  of  the 
Public  Health  (London)  Act,  1891,  dealing  with  nuisances  caused  by  black 
smoke  issuing  from  chimneys. 

Where  all  that  is  required  to  prevent  the  recurrence  of  a  nuisance  in 
London  arising  from  black  smoke  is  careful  stoking,  it  is  unnecessary  in  a 
prohibition  order  under  section  5  of  the  Act  prohibiting  the  recurrence  of  the 
nuisance  to  specify  any  works  to  be  executed,  although  the  defendant  may 
have  required  that  the  order  should  specify  the  works  to  be  executed. 

Tough  V.  Hopkins      1213 

(16)  Smoke— Metpopolla— Chimney  of  ''private  dwelllnff-houoe** 
VTest  End  club  ppemlfle0-PubUc  Health  (London)  Act,  1891  (64  & 
66  Vict.  0.  76X  8.  24. 

A  large  West  End  clubhouse  is  not  a  "  private  dwelling-house "  within 
clause  (b)  of  section  24  of  the  Public  Health  (London)  Act,  1891,  which 
excepts  the  chimney  of  any  private  dwelling-house  from  the  provisions  of  the 
section  directed  against  nuisances  arising  from  chimneys  sending  forth  black 
smoke. 

McNair  v.   Baker       143 

(16)  Stpeets— Obstpuctlon— Metpopolls— Gostepmon^reps— RlflTht  to 
pposeoute— Infopmatlon  laid  by  offlcep  of  metPopoUtan  bopouKh 
eounc{l  and  exppeesed  to  be  on  behalf  of  counclL 

See  Streets  (9) 13 

(17)  Stpeets— Obstpuotlon  —  Reasonable  usep  fbp  bualnese  pup- 
WUfUl  obstpuotlon. 


See  Streets  (10)  502 

(18)  Summapy  ppooeedlncns  —  Abatement  opdep— SUrnatupe  of 
opdep— Opdep  sl^rned  by  one  Justice  alone  out  of  those  present— 
Public  Health  Act,  1876  (88  &  89  Vict,  c  66),  ss.  90,  261,  Sched.  IV^ 
Fopm  C— Summapy  Juplsdletlon  Act,  1848  (11  dc  12  Vict,  c  48X  s.  14. 

An  order  made  under  section  96  of  the  Public  Health  Act,  1875,  by  two 
or  more  justices  sitting  in  petty  sessions  requiring  a  person  to  abate  a  nuisance 
must,  when  drawn  up,  be  signed  by  two  at  least  of  the  justices  present.  Such 
an  order,  signed  by  one  justice  alone  out  of  those  who  formed  the  court,  is 
invalid. 

Wing  V.  Epsom  Urban  District  Council 714 
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(19)  Summapy  ppocieedliiflrs  —  Metpopolla  —  Ppohlbltton  of  re- 
ouppenoe  of  nuisance— Ppooeedincrs  taken  mrlthout  previous  pro- 
oeedlnflTs  fop  abatement— Speolllcatlon  of  wopks  In  ppoMbltkm 
opdep— Black  smoke— Public  Health  (London)  Act,  1891  (54  Ac  5& 
VIot.  c  76X  ss.  4,  6,  24,  laa 

It  is  not  necessary  before  notice  is  served  under  the  Public  Health  (London) 
Act,  1891,  requiring  a  person  responsible  for  a  nuisance,  which  for  the  time 
has  been  abated,  to  take  steps  to  prevent  its  recurrence,  that  any  previous 
proceedings  should  have  been  taken  under  the  Act  to  secure  the  abatement 
of  the  nuisance. 

On  the  hearing  of  a  summons  under  the  Act  for  a  prohibition  order  in 
respect  of  a  nuisance  consisting  in  the  emission  of  black  smoke  the  prosecu- 
tion proved  the  nuisance,  but  offered  no  evidence  as  to  what  was  required  to 
prevent  its  recurrence.  After  the  close  of  the  case  for  the  prosecution  the 
defendants,  who  had  given  evidence  that  the  nuisance  might  be  due  to  the 
simultaneous  opening  of  two  furnace  doors,  required,  pursuant  to  section  5  {5), 
that  the  order  should  specify  the  works  to  be  executed  by  the  defendants. 
They  at  the  same  time  objected  to  the  reception  of  any  further  evidence  on 
behalf  of  the  prosecution  on  the  ground  that  their  case  was  closed.  Under 
these  circumst:inces  the  court  made  an  order  requiring  the  defendants  10  fit 
apparatus  to  prevent  the  simultaneous  opening  of  furnace  doors,  for  example, 
a  bar  pivoted  in  a  particular  manner,  and  to  take  all  other  proper  steps  to 
prevent  the  emission  of  smoke. 

Held,  that  the  order  was  not  invalid  on  the  ground  that  it  was  made  with- 
out evidence  as  to  the  nature  of  the  necessary  works. 

Semble,  that,  careful  stoking  being  all  that  was  in  fact  necessar}-,  the  order 
would  have  been  good  if  it  had  merely  required  the  defendants  to  refrain  from 
careless  stoking. 

Central  London  Railway  v.  Hammersmith  Borough  Council  ...     446 

(20)  Tenant  fop  Ufe  and  pemalndepman  —  Expez 
menu 

See  Tenant  for  life  and  remainderman         

OFFICERS. 

(1)  Compensation— Metpopolltan  bopouKh— Abolition  of  offlee- 
Salapy  and  emoluments— Resolution  of  council  assesslnsr  amount 
-Rescission  of  pesolutlon— Metpopolls  Mana«:ement  Act,  1855  (18  6s 
19  Vict.  c.  120),  s.  57  -  Supepannuatlon  Act,  1859  (22  VlcU  c  26), 
ss.  2,  7.-Local  Gk>vepnment  Act,  1888  (51  dc  52  VlcU  c  41X  s.  120- 
Local  Qovepnment  Act,  1894  (56  dc  57  Vict,  c  78X  s.  81  (7)-Ilondon 
Gk>vepnment  Act»  1899  (62  &  68  Vict,  c  14X  s.  da 

Where  an  officer  transferred  to  a  metropolitan  borough  council  by  sec- 
tion 30  of  the  London  Government  Act,  1899,  is  entitled,  under  that  section 
and  section  120  of  the  Local  Government  Act,  1888,  as  incorporated  there- 
with, to  compensation  on  abolition  of  ofl&ce,  the  maximum  compensation  that 
can  be  granted  is  determined  by  the  officer's  ultimate  salary  and  emoluments 
and  not  by  an  average  of  his  salary  and  emoluments  for  the  period  of  five 
years  with  reference  to  which  he  is  required  to  give  particulars  by  section  120 
(2)  of  the  Act  of  1888. 

It  is  for  the  council  to  decide  as  a  question  of  fact  what  the  amount  of  the 
salary  and  emoluments  is,  and  if  they  decide  the  question  honestly  and  fairly, 
the  Court  will  not  review  their  decision  unless  they  have  proceeded  plainly 
upon  a  wrong  basis. 

Where  the  council  have  duly  considered  the  officer's  claim,  and  passed 
a  resolution  fixing  the  amount  of  compensation  to  be  awarded  to  him,  they 
have  no  power  subsequently  to  rescind  the  resolution.  Section  57  of  the 
Metropolis  Management  Act,  1855,  which  regulates  the  rescission  of  previous 
resolutions  by  a  metropolitan  borough  council,  is  restrictive  and  not  enabling. 
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A  resolution  of  such  a  council  fixing  the  amount  of  such  compensation  at 
an  amount  in  excess  of  the  statutory  limit  is  not  ultra  vires,  but  is  good  to 
the  extent  of  the  statutory  limit,  and  bad  as  to  the  excess. 

Semble,  that  in  the  case  of  abolition  of  office  under  the  London  Govern- 
ment Act,  1899,  the  period  of  five  years  with  reference  to  which  particulars 
must  be  given  in  a  claim  for  compensation  runs  to  the  date  of  the  abolition 
and  not  to  the  passing  of  the  Act. 

Livingstone  v.  Westminster  City  Council  581 

(2)  Medical  offloep  of  health— Infectious  dleeaae— Destpuotlon  of 
clothing. 

See  Infectious  disease 1345 

(8)  MetPopoUtan  bopoufirhcounoll—**Exlstln£rofIlcep''— Additional 
wopk—Remunepatlon— Power  of  finance  committee  to  pemunepate 
fop  tempopapy  aaslotance— London  Oovepnment  Aot^  1890  (62  dc  68 
Vlot.  c  14)  88.  8  (8X  80  (1). 

The  plaintifif  who  at  the  time  of  the  coming  into  operation  of  the  London 
Government  Act,  1899,  was  accountant  to  the  Hackney  Vestry  was  transferred 
by  that  Act  as  an  existing  officer  to  the  defendant  council.  The  plaintiff  did 
not  enter  into  any  new  contract  with  the  council,  but  continued  to  perform 
the  duties  attaching  to  his  former  office,  and  also,  at  the  request,  as  he  alleged, 
of  the  finance  committee,  did  much  additional  work.  He  applied  to  the 
finance  committee  for  remuneration  for  extra  services,  and  the  committee 
recommended  to  the  council  that  he  should  be  paid  a  sum  of  ;^5o;  but  the 
council  refused  to  adopt  the  recommendation. 

He  sued  the  council  on  a  quantum  meruit  in  respect  of  the  extra  services 
for  a  sum  of  /112  los. 

Held  (i)  that  the  plaintiff,  not  having  availed  himself  of  the  option  given 
to  him  under  section  30  (i)  of  the  Act  to  relinquish  his  office  on  the  ground 
that  the  duties  he  was  required  to  perform  were  "not  analogous"  or  "an 
unreasonable  addition"  to  his  then  existing  duties,  must  be  taken  to  have 
done  the  additional  work  without  reference  to  any  implied  contract'  that  he 
should  be  remunerated  for  so  doing. 

(2)  that  the  plaintiffs  clnim  was  inadmissible  by  reason  of  the  provision 
in  section  8  (3)  of  the  London  Government  Act,  1899,  that  a  liability  exceeding 
£$0  sh:ill  not  be  incurred  by  a  metropolitan  borouj^h  council  except  upon  a 
resolution  of  the  council  paissed  on  an  estimate  submitted  by  the  finance 
committee. 

Gray  v.  Hackney  Borough  Council  429 

(4)  Ovepaeeps— A88l8tant  ovepeeep— Reoovepy  of  poop  pate  — 
lUeffal  dl8tpe88  by  aeslstant  ovepaeep-Reeponalblllty  of  ovep- 
8eeP8. 

See  Poor  law  (6)         ii55 

(6)  Vaccination  omcep-Expenaea   Legal  aaeleta noe. 

See  Vaccination  (3)      1260 

OVERSEERS. 

Aseletant  ovepaeep-Reoovepy  of  poop  pate-nieflral  dlstpeas  by 
aaalstant  ovepaeep— Reeponalblllty  of  ovepeeepa. 

See  Poor  law  (6)  "55 

PENALTY. 

Penalty  In  natupe  of  UQuldated  ilamagea-Default  In  deUvepy 
of  oompenaatlon  watep  tpom  watepwopka-Recovery  of  penaltlea. 

See  Water  (9) 3 
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PETTY    SESSIONAL    COURT    HOUSES. 
IxkmU  Aots— Cost  of  ppovtaloii. 

See  Police  (3)   ....        917 

POLICE. 

(1)  Pension— Basis  of  ealoulatlon— SaUtpy— Inopoase  sulijeet  to 
oondltlon  that  Inopease  should  not  be  pecRoned  for  penaton— 
Resl^rnstlon  —  Suspension  of  pension  —  Authority  to  suspend  — 
'^TaklnflT  sepvloe  In  any  police  fopoe**— Office  remunerated  out  of 
**borouirh  rate  or  fkmd**— City  of  London  polloe— PoUoe  Aet,  1800 
(68  6e  64  Vlot.  c.  46X  ss.  18,  88,  88,  Sohed.  III. 

In  1901,  the  salary  of  the  plaintiff,  who  was  the  head  constable  of  Liver- 
pool, was  increased  by  the  watch  committee  from  ;£  1,400  to  £1,6$^*  subject 
to  his  agreeing  that  the  amount  of  the  increase  should  not  be  taken  into 
account  for  the  purpose  of  pension.  In  March,  190.2,  the  plaintiff  retired 
and  the  watch  con.mittee  granted  him  a  pension  of  ;f933  6s.  8d.,  based  on  a 
salary  of  ;^  1,400  u  year.  In  the  same  month  the  plaintiff  was  appointed 
commissioner  of  police  oi  the  City  of  London  at  a  salary  of  ;f  1,250  a  year. 
In  J:uiuary,  1903,  the  Liverpool  City  Council  passed  a  resolution  suspending 
the  payment  of  ;^483  6s.  8d.,  part  of  the  pension  granted  to  the  plaintiff,  so 
long  as  he  remained  in  the  service  of  the  City  of  London  police. 

Held — 1.  That  whether  the  plaintiff  did  agree,  or  did  not  agree,  in  the 
sense  either  that  he  did  not  in  fact  or  could  not  in  law  agree  to  the  condition, 
the  pension  must  be  calculated  on  the  basis  that  his  salary  remained  at 
;£i,40o; 

2.  That  the  "  police  authority "  of  Liverpool  under  the  Police  Act,  1890, 
was  the  watch  committee  and  not  the  city  council,  and  that  there  was,  there- 
fore, no  e.xisiiiig  resolution  suspending  the  pension  within  section  13  (i)  of 
the  Act ; 

3.  That  three- fourths  of  the  expenses  of  the  City  of  London  police  being 
borne  by  the  rates,  the  commissionership  was  an  office  remunerated  out  of 
a  borough  rate  or  fund,  within  section  13  (2),  and  consetjuently  that  the 
provisions  of  that  subsection  as  to  reduction  of  pension  applied. 

Querv,  whether  the  City  of  London  police  is  a  "police  force"  within 
section  13  (i)  of  the  Act. 

Xott  Bower  v.   Liverpool  Corporation       494 

(2)  Pension— Reokonln^  of  servloe  for  pension— Discontinuous 
service  —  Certificate  of  approved  service  —  Conclusiveness  of 
certificate  — ** Sufficient  evidence**— Police  Act,  1890  (68  dfc  64  Viet, 
c  46),  ss.  1,  4,  6,  10,  21,  88. 

The  twenty-five  years'  approved  service,  which  will  under  the  Police  Act, 
1890,  entitle  a  police  constable  to  a  pension  for  life  on  retirement  from  a 
police  force,  must  be  continuous  service,  except  in  the  cases  where  the  Act 
expressly  provides  for  the  reckoning  together  of  separate  periods  of  service. 

So  held  by  a  majority  of  the  Court  (Collins  M.R.  and  Stirling  L.J., 
Mathew  L.J.  dissenting),  upholding  the  decision  of  the  Divisional  Court 
reported,  1904,  i  K.  B.  522;  2  L.  G.  R.  251 ;  73  L.  J.  K.  B.  289. 

Garbutt  v.  Durham  Joint  Committee       1161 

(8)  Sessional  court-houses— Local  Act-Cost  of  providing:  court- 
house for  stipendiary  ma^rlstrate-** Office  or  offices**— 6  &  7  Viet. 
0.  3dlv.  s.  18-Petty  Sessions  Act,  1840  (12  &  18  Vict,  c  18). 

A  local  Act  of  1843,  authorising  the  appointment  of  a  stipendiary-  magis- 
trate for  a  certain  distnct,  empowered  the  quarter  sessions  of  the  count}'  to 
provide  a  suitable  office  or  offices  for  transacting  the  magisterial  business  of 
the  district.  The  magistrate's  salary  and  the  expenses  of  providing  the  ofl&ce 
or  offices  were  cast  upon  rates  to  be  levied  under  the  local  Act  upon  the 
district.  Under  this  Act,  in  1845,  ^^  office  was  provided,  which  was,  in 
fact,  used  as  a  court.     The  limits  of  the  Act  of  1843  were  extended  by  a  local 
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Act  of  iS68,  and  again  by  a  local  Act  of  1894.  These  Acts  expressly  referred 
to  the  rating  powers  contained  in  the  Act  of  1843,  but  not  to  the  power  given 
by  that  Act  for  the  provision  of  an  office  or  offices. 

Held — 1.  That  the  power  to  provide  an  "office  or  offices'*  given  by  the 
Act  of  1843  extended  to  the  provision  of  a  court  for  the  transaction  of  judicial 
business. 

2.  That  the  power  extended  to  the  provision  of  different  courts  in  different 
parts  of  the  district  fron\  time  to  time. 

3.  That  the  power  was  not  affected  by  the  Petty  Sessions  Act,  1849,  which 
authorises  the  provision  of  petty  sessional  court-houses  in  every  county  at  the 
expense  of  the  county  generally. 

4.  That  the  expense  of  providing  new  courts  for  parts  of  the  district  within 
the  limits  of  the  Act  of  1843  ^^  extended  was  consequently  properly  charged 
upon  the  district,  and  not  upon  the  county  generally.    • 

Decision  of  the  Divisional  Court,  reported  1  L.  G.  R.  810,  reversed. 

Rex  v.  Hunton,  ex  parte  Glamorganshire  County  Council      917 

POOR    LAW. 

(1)  Ouapdlans— Bulldlncr  oontpaot— Bpeaxsh—DamaflTev— Referenoe 
to  apbltpatlon-'*Neffleot  op  default  In  the  execution  of  any  publlo 
duty ''—Limitation  of  time  fop  oommenoement  of  ppoeeedinffe— 
**  Debt  olalm  op  demand  inoupped  op  become  due  "—Public  Autho- 
plties  Ppoteotion  Act,  1888  (66  &  67  Vict,  c  61X  ■•  1  (a) -Poop 
Law  (Payment  of  Debts)  Act,  1869  (22  6e  28  Vict,  c  40X  am.  1  and  4. 

The  defendant  guardians  entered  into  a  building  contract  with  the  plaintiff 
for  the  execution  of  certain  works  required  by  them  in  the  execution  of  their 
public  duties.  The  contract  contained  the  usual  arbitration  clause.  The 
plaintiff  completed  the  contract  in  May,  1901.  In  addition  to  the  sum  paid 
to  him  by  the  defendants,  the  plaintiff  claimed  a  further  sum  for  expenses 
incurred,  as  he  alleged,  through  the  acts  negligence  or  defaults  of  the  defen- 
dants, and  delivered  particulars  of  this  claim  in  September,  1902.  The  claim 
was  referred  to  arbitration,  but  the  defendants  took  objection  to  the  proceed- 
ings on  the  ground  that  they  had  not  been  commenced  within  the  six  months 
limited  by  section  1  (a)  of  the  Public  Authorities  Protection  Act,  1893,  and 
also  on  the  ground  that  inasmuch  as  the  claim  had  not  been  paid  within  the 
time  limited  by  section  i  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859,  the 
defendants  could  not  now  pay  it. 

Held,  (i)  that  a  breach  of  a  private  contract  entered  into  bv  guardians  in 
execution  of  their  public  duties  was  not  "a  neglect  or  default''  in  the  execu- 
tion "  of  anv  public  duty  or  authority  "  within  section  i  of  the  Public  Authori- 
ties Protection  Act,  1893,  and  consequently  the  limit  of  six  months  prescribed 
by  section  i  (a)  for  the  commencement  of  proceedings  did  not  apply  to  a 
reference  to  arbitration  in  respect  of  such  breach  : 

(2)  that  the  demand  for  a  reference  to  arbitration  was  not  a  commence- 
ment of  proceedings  within  the  meaning  of  section  4  of  the  Poor  Law  (Pay-  » 
ment  of  Debts)  Act,  1859  : 

(3)  that  the  claim  for  damages  for  breach  of  contract  would  not  constitute 
"a  debt  claim  or  demand  lawfully  incurred  or  become  due"  within  the 
meaning  of  section  i  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859,  ""til 
the  amount  of  the  damages  had  been  ascertained  either  by  the  award  of  an 
arbitrator  or  in  some  other  manner  provided  by  law. 

Sharpington  v.    Fulham   Guardians  1229 

(2)  Lunatics  -  (bounty  aoylum  -  Weekly  chapcre  -  Maximum 
chap«e-Out-oounty  patiente-Lunaoy  Act,  1890  (68  6e  64  Vict.  o.  6), 


Section  283  (3)  of  the  Lunacy  Act,  1890,  does  not  enable  the  visiting  com- 
mittee of  a  pauper  lunatic  asylum  to  fix  a  charge  in  respect  of  pauper  lunatics 
sent  from  or  settled  in  parishes  and  places  outside  the  county  or  borough  to 
which  the  asvlum  belongs  exceeding  fourteen   shillings   m   all.     The   special 
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powers  of  the  subsection  are  consequently  available  only  where  the  charge 

fixed  under  subsection  (i)  of  the  section  is  less  than  fourteen  shillings  a  week. 

Fitch  V.   Bermondsey  Guardians 1241 

(8)  Maintenance -Inftuit  pauper— OuapcUans'  pl«:ht  to  rocoveiP— 
Neoessapies— Common  law  Pi^rlit— Six  yeaps*  appears— Statuto^^ 
pi«rht— Leffaoy— Poop  Law  (Amendment)  Aet,  1840  (12  &  18  Vlet^  e. 
103),  u.  16. 

The  common  law  principle  which  implies  an  obligation  on  the  part  of  a 
person  who  by  means  of  disability  cannot  himself  contract,  to  pay  out  of  his 
own  property  for  necessaries  supplied  to  him,  extends  to  the  case  of  an  infant 
pauper  who  becomes  entitled  to  property,  and  the  guardians  of  the  poor  who 
have  maintained  him  oan  recover  to  the  extent  of  six  years'  arrears  of  main- 
tenance. 

Section  16  of  the  Poor  Law  (Amendment)  Act,  1849,  which  enables  Poor 
Law  guardians  to  appropriate  or  recover  out  of  property  belonging  to  a  pauper 
the  expense  incurred  by  them  in  maintaining  him  during  the  previous  twelTe 
months,  while  leaving  unaffected  their  common  law  right  of  recovering  in 
respect  of  expenditure  necessarily  incurred  for  his  benefit,  gives  them  an  addi- 
tional security  upon  any  property  belonging  to  him  for  the  amount  expended 
by  them  during  the  period  specified  in  the  section,  with  power  to  recover  the 
same  in  a  summary  manner. 

Clabbon,  Re 1292 

(4)  Maintenance— Paupep  r^faaing  to  maintain  himself— ReAiaal 
of  wopk  off^ped  at  laboup  colony— Va^rPanoy  Act,  1824  (6  Oeo.  IV. 
o.88Xe.8. 

Upon  the  prosecution  of  an  able-bodied  pauper,  under  section  3  of  the 
Vagrancy  Act,  1824,  as  a  person  able  wholly  or  in  part  to  maintain  himself 
and  neglecting  or  refusing  so  to  do,  because  he  has  refused  work  offered  out- 
side the  workhouse  for  which  he  would  receive  board,  lodging,  and  a  small 
weekly  wage,  the  Court  must  take  into  consideration  the  conditions  upon  which 
such  work  has  been  offered,  and  whether  the  pauper's  refusal  to  accept  it  was 
or  was  not  reasonable. 

Poplar  Union  v.  Martin      1012 

(6)  Maintenance  of  pelatlves  —  Running  away  and  leaving 
ohlldpcn  chap^eable- Fallupe  to  pemove  chlldpen  fk>om  wopUioiiae 
aftep  explpatlon  of  sentence  fop  ppevlous  offence— Va^paney  Aet^ 
1824  (6  Geo.  IV.  c  88X  ■•  4. 

A  parent  who  has  been  convicted  under  section  4  of  the  Vagrancy  Act, 
1824,  of  running  away  and  leaving  his  children,  whereby  they  became  charge- 
•able,  and  who  has  in  consequence  undergone  a  sentence  of  imprisonment, 
may  be  again  convicted  under  the  section  of  running  away  and  leaving  such 
children  chargeable,  if  on  the  expiration  of  his  sentence  he  fails  to  remove 
them  from  the  workhouse  and  absconds. 

Bannister  v.    Sullivan  874 

(6)  Offlceps—Ovepseeps— Assistant  ovepseeps— Poop  pate— Re- 
covcpy— Dlstpcss— Illeflral  dlstpess  by  assistant  ovepseep— Respon- 
sibility of  ovepsecps- Poop  Relief  Act,  1819  (59  Oeo.  III.  e.  12X  &  7. 

Overseers  of  the  poor  are  not  liable  for  illegal  acts  of  an  assistant  overseer, 
duly  appointed  to  perform  all  the  duties  of  an  overseer,  committed  in  the 
execution  of  a  distress  warrant  for  non-payment  of  rates  directed  to  the 
overseers  and  constables. 

Baker  v.  Wicks  1155 
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(7)  Sohool  distplet  — DlssoluUon  — Boapd  of  Kanafirement— Ppo- 
peptir  vested  ln-Conaols-TpaiiBfep-Aotlii«r  maiui«ei>»-Poop  Law 
Amendment  Aot,  18M  (7  &  8  Vlot^  c.  lOlX  as.  42,  48,  44,  46-Meti>o- 
pelltan  Poop  Amendment  Aot,  1868  (82  &  88  Vlot.  o.  68X  a.  1- 
Dlasolved  Boards  of  Management  and  Guapdiana  Act,  1870  (88  6e 
84  Vlot.  o.  2),  aa.  1, 12  -National  Debt  Aot,  1870  (88  &  84  Vlet^  o.  71X 
a.  22— Looal  Govepnment  Board— Poweps— Validity  of  opdepa. 

Upon  the  dissolution  of  a  school  district  by  the  Local  Government  Board 
under  the  powers  conferred  by  section  i  of  the  Metropolitan  Poor  Amend- 
ment Act,  1869,  the  incorporated  board  of  management  of  such  school  district 
docs  not  ipso  facto  become  dissolved,  and  section  12  of  the  Dissolved  Boards 
of  Management  and  Guardians  Act,  1870,  which  provides  that  upon  the 
dissolution  of  anv  district  the  real  and  personal  estate  vested  in  the  managers 
of  such  district  "shall  be  transferred  to  and  vested  in  "  the  persons  who  were 
acting  as  managers  at  the  time  of  such  dissolution,  does  not  automatically 
vest  the  property  of  the  incorporated  board  of  management  of  the  district  in 
the  acting  managers  at  the  date  of  such  dissolution  so  as  to  obviate  the 
necessit^r  of  the  execution  by  the  incorporated  board  of  formal  acts  of  transfer 
appropriate  to  the  nature  of  the  property  held  by  it. 

Qusere,  whether  the  Local  Government  Board,  having  once  issued  an 
order  dissolving  a  district  as  from  a  certain  day,  have  power  bv  subsequent 
orders  to  revive  it  again  and  postpone  the  date  of  dissolution  trom  time  to 
time. 

Quaere  also,  whether  the  Local  Government  Board  have  power  under 
section  i  of  the  Dissolved  Boards  of  Management  and  Guardians  Act,  1870, 
by  their  order  to  authorise  acting  managers  to  continue  to  act  after  the  expira- 
tion of  twelve  months  from  the  date  of  the  dissolution  of  the  district,  unless 
for  some  definitely  expressed  special  purpose.  An  order  empowering  the  acting 
managers  "  to  act  in  all  matters  lawfully  entrusted  to  them  "  would  seem  not 
to  be  for  a  "special  purpose"  within  the  meaning  of  the  section. 

Morton  v.  Bank  of  England  734 

(8)  Settlement  and  pemoval— Boundaplea— Papt  of  one  paplah 
added  to  anothep— BlVBot  of  altepatlon  on  aettlement  aoqulped  In 
lattep  paplah— Divided  Paplahea  and  Poop  Law  Amendment  Aet, 
1876  (88  &  40  Vlot.  o.  61)  aa.  1,  8,  6. 

The  {amalgamation  of  part  of  one  parish  with  another  parish  by  Order  of 
the  Local  Government  Board  under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1S76,  and  the  amending  Acts,  does  not  destroy  the  identity 
of  the  latter  parish,  and  therefore  does  not  destroy  settlements  previously 
acquired  in  that  parish. 

Decision  of  the  Court  of  Appeal,  1902,  i  K.  B.  562;  71  L.  J.  K.  B.  299, 
affirmed. 

Reg.  v.  Tipton  Inhabitants  (1842)  3  Q.  B.  215;  11  L.  J.  M.  C.  89,  and 
Dorking  Union  v.  St.  Saviour's  Union,  1898,  i  Q.  B.  594;  67  L.  J.  Q.  B.  408, 
commented  on. 

West  Ham  Union  v.  London  County  Coimcil 301 

(9)  Settlement  and  pemoval— Boundaplea— Paplah  divided  by 
Looal  Govepnment  Aet,  1884-Subaeauent  altepatlon  of  boundaplea 
by  Ppovlalonal  Opdep-Savln£r  In  Ppovlalonal  Opdep  fop  effeet  of 
ppevloua  pealdenoe— Looal  Qovopnment  Aot,  1884  (66  &  67  Vlet^ 
o.  78X  ■•  1  (8)  - VTopthlncr  Bxtenalon  Opdep,  1902  (aoheduled  to 
2  Bdw.  VIL  o.  00IX.X  Apt.  xxzL 

The  parish  of  B.  was  divided  by  the  direct  operation  of  the  Local  Govern- 
ment Act,  1894,  into  two  new  parishes,  which  were  named  respectively  B. 
and  W.,  with  the  consequence  that  a  settlement  in  the  original  parish  of  B. 
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acquired  by  residence  in  the  part  of  that  parish  that  became  the  parish  of  W. 
was  destroyed. 

A  Provisional  Order  of  the.  Local  Government  Board  of  1902  for  the  altera- 
tion  of  the  boundaries  of  a  borough  made  incidental  alterations  in  the  boon- 
daries  of,  among  other  parishes,  the  new  parishes  of  6.  and  W.,  and  contained 
a  saving  section  with  reference  to  settlements,  &c.,  in  the  parishes  affected. 
The  first  two  clauses  of  the  section  preserved  existing  settlements  and  status  of 
irremovability,  and  the  remaining  clause  provided  that  "for  all  purposes  of 
settlement  and  removal  residence  prior  to  the  commencement  of  this  Order 
in  any  part  of  the  existing  parishes  of  B.,  H.,  W.  T.,  and  W.  shall  be  deemed 
to  have  been  residence  in  the  parish  in  which  the  part  is  included  bv  this 
Order." 

Held,  that  this  saving  did  not  revive,  as  a  settlement  in  W.,  the  settlement 
in  the  original  parish  of  B.  that  had  been  destroyed  by  the  division  of  that 
parish  in  1894. 

East  Preston  Union  v.  Lcwisham  Union 1077 

(10)  Settlement  and  removaJ  —  Ippemovablllty  —  Regldenee  of 
wife-Husband  having  no  aettlement— Poop  Removal  Aet»  1846 
(0  dE  10  Vlot^  c.  66X  ■•  1-Poop  Removal  Aot,  1848  (H  Ae  12  Vlefc. 
0.IIIX  ■.L 

Where  the  wife  of  a  foreigner  with  no  settlement  of  his  own  resides  in  a 
parish  for  part  of  a  year  with  her  husband,  and  for  the  remainder  of  the  year 
in  his  absence  abroad,  but  the  husband  has  not  deserted  her  and  intends  to 
return,  she  is  irremovable  from  the  parish  under  section  i  of  the  Poor  Remoral 
Act,  1846,  as  amended  by  the  Union  Chargeability  Act,  1865,  as  being  a 
person  who  has  resided  in  the  parish  for  one  year. 

Re^.  v.  St.  George-in-the-East  Inhabitants  (1870)  L.  R.  5  Q.  B.  364; 
39  L.  J.  M.  C.  90,  followed. 

Tewkesbury  Union  v.  Birmingham  Guardians ...    864 

(ID  Settlement— Ordep  of  Juatloea  effective  as  a  Judgment  In 
pem— Abortive  appeal— Appeal  clliimleeed  on  teehnlealltg^— Bi- 
toppeL 

An  order  of  two  justices,  adjudging  the  settlement  of  a  pauper  to  be  in  a 
particular  union,  is  effective  as  a  ju<i(g[ment  in  rem  and  conclusive  as  to  the 
settlement  of  the  paliper  at  the  time;  and  an  abortive  appeal  against  it  does 
not  rob  the  order  of  its  effect  as  a  judgment  in  rem,  notwithstanding  the  fact 
that  such  appeal  has  not  been  heard  upon  its  merits,  but  has  been  dismissed 
merely  upon  a  technical  ground. 

Uxbridge  Union  v.   Winchester  L^nion 969 

(12)  Settlement  and  pemoval— Residential  settlement— Resldeiioe 
n^holly  undep  oAxteen— Divided  Paplehes  and  Poop  Lmw  Amend- 
ment Aot,  1876  (88  &  40  Vlct^  o.  61X  n.  84i,  86. 

A  person  who  has  attained  the  age  of  sixteen  may,  as  from  that  age,  have 
a  settlement  of  his  or  her  own  (as  distinguished  from  a  derivative  settlement) 
under  section  34  of  the  Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876,  by  virtue  of  residence  in  a  parish  with  his  or  her  parent,  though  that 
residence  terminated  before  he  or  she  attained  the  age  of  sixteen. 

Decision  of  the  Divisional  Court,  1903,  2  K.  B.  627 ;  i  L.  G.  R.  889; 
72  L.  J.  K.  B.  801,  affirmed. 

Reg.  V.  Elvct  Inhabitants  (1859)  2  E.  &  E.  266;  29  L.  J.  M.  C.  17,  and 
Highworth  and  Swindon  Union  v.  Westbury-on-Sevem  Union  (1889)  14  App. 
Cas.  465 ;  59  L.  J.  M.  C.  29,  followed. 

West  Ham  Union  v.  Holbeach  Union 853 
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(1)  Appeal— Appearano*  of  aaseaament  oommlttee  as  poapon- 
danta-Conaent  of  flruapdlana— Notloe  of  ppopoaal  to  ^rlve  oonaent 
—Union  Aaaaaament  Committee  Amendment  Aot,  1864  (27  ds  28 
Viet.  o.  89X  a.  2— Divided  Parlahea  and  Poop  Law  Amendment  Act, 
1882  (45  &  46  Vlot^  o.  68X  a.  12. 

Section  12  of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1882, 
which  provides  that  where  under  the  Poor  Law  Amendment  Act,  1834,  and 
the  amending  Acts,  the  consent  in  writing  of  the  majority  of  the  guardians 
of  a  union  is  required,  it  shall  be  a  sufficient  compliance  with  such  require- 
ment if  a  resolution  giving  consent  is  passed  at  a  meeting  of  the  guardians 
after  not  less  than  fourteen  days'  notice  to  each  guardian,  deals  with  cases 
where  the  consent  in  writing  of  a  majority  of  the  guardians  was  expressly 
required,  and  not  with  ca&es  where  all  that  was  required  was  the  consent  of 
the  board  of  guardians,  and  where  consequently  the  consent  could  be  effec- 
tively given  by  a  resolution  of  the  guardians  carried  in  the  ordinary  way.  The 
section,  therefore,  does  not  apply  to  the  consent  of  the  guardians  to  the 
appearance  of  the  assessment  committee  on  rating  appeals  required  by  sec- 
tion 2  of  the  Union  Assessment  Committee  Amendment  Act,  1864. 

Smith  V.   Leigh  Union         288 


(2)  Appeal-  Quaptep  eeaalona— Time— Next  ppaetloable  eeaalona 
—Repayment  of  exoeaa— Poop  Relief  Aot^  1748  (17  Geo.  II.  o.  88),  a.  4— 
Union  Aaaaaament  Committee  Amendment  Aot,  1864  (27  &  28 
Vict.  o.  89X  a.  1-Poop  Rate  Aet,  1801  (41  Geo.  III.  c.  28X  a.  8. 

Where  an  objection  to  the  valuation  list  is  made  within  the  period  for 
vvhich  a  poor  rate  based  on  that  list  is  made,  and  is  not  unreasonably  delayed, 
an  appeal  against  that  rate  to  quarter  sessions  by  the  person  objecting  is  not 
out  of  time  if  made  to  the  next  practicable  sessions  after  the  objection  is 
determined,  although  it  appear  that  if  the  appellant  had  taken  his  objection 
to  the  valuation  list  with  greater  promptitude  after  the  making  of  the  rate  his 
objection  would  have  been  determined  in  time  to  have  allowed  of  his  appealing 
to  earlier  sessions. 

Where  a  court  of  quarter  sessions  on  appeal  against  a  poor  rate  payable 
by  instalments,  of  which  one  instalment  has  been  paid,  reduce  the  rateable 
value  of  the  premises,  the  court  is  bound  under  section  8  of  the  Poor  Rate 
Act,  1801,  to  order  the  repayment  of  the  excess  paid  in  respect  of  the  first 
instalment,  and  cannot  limit  the  effect  of  the  reduction  to  subsequent  instal- 
ments. 

Imperial  and  Grand  Hotels  Co.  v.  Christchurch  Union 1370 

(8)  Bxemptlona  —  Ppopepty  oooupled  fop  Cpown  puppoaaa  — 
Ooeupatlon  paptly  fop  Cpown  puppoaea  and  paptly  fop  othep 
puppoaaa -Ppemlaea  of  volunteep  ooppa— Ppemlaea  let  fbp  ppoflt— 
Ooeupatlon— Capetakep—Muale  and  danoln^  Uoenoea  In  name  of 
oapetakep. 

The  user  for  profit  for  purposes  other  than  Crown  purposes  (such  as 
concerts  and  balls)  is  sufficient  to  deprive  a  volunteer  drill  hall  of  the  exemp- 
tion from  poor  rales  to  which  the  premises  would  otherwise  be  entitled  as 
beinj;  occupied  for  the  purposes  of  the  Crown. 

The  circumstance  that  music  and  dancing  licences  are  granted  in  respect 
of  such  premises  in  the  name  of  the  caretaker,  a  servant  of  the  commanding 
officer  of  the  volunteer  battalion  at  weekly  wages,  does  not  render  the  care- 
taker liable  to  be  rated,  for  the  occupation  of  the  servant  is  that  of  the  master. 

Lewis  V.  Durham  Union       533 

(4)  Ooeupatlon  —  Houae  to  let— Capetakep— Houae  Inhabited  by 
aepvant  of  o^Rmep  aa  oapetakep  and  fop  the  puppoae  of  aepvloe— 
Maatep'a  cxioupatlon  by  aepvant^ 

Although,  semble,  the  circumstance  that  the  owner  of  a  house  which  is 
otherwise  empty  puts  a  caretaker  to  live  in  it  for  the  mere  purpose  of  guarding 
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it  from  depredation,  docs  not  render  the  owner  rateable  as  being  in  rateable 
occupation  of  the  house  by  his  servant,  the  owner  of  a  house  otherwise  empty 
is  rateable  in  respect  of  it,  as  being  in  occupaticm  by  his  servant,  if  he  causes 
his  servant  to  live  in  the  house  not  only  for  the  purpose  of  guarding  the  house 
but  also  for  the  purpose  of  discharging  other  duties  devolving  upon  him  as 
such  servant. 

Bertie  v.  Wdlthamstow  Overseers ...  1 178 

(6)  Reoovepy—DlotpeBS— Costs  of  levy-DlstPSss  (Costs)  Act,  1817 
(67  Geo.  III.  e.  08)-DlstPSSB  (Costs)  Aot,  1827  (7  &  8  Oso.  IV.  e,  17>- 
DlstPSSB  fop  Ratse  Aet,  1849  (12  Vict.  o.  14X  ■•  1. 

The  Distress  for  Rates  Act,  1849,  ^y  authorising,  in  connection  with  the 
levy  of  distress  for  poor  rates  and  certam  other  rates,  the  levy  of  the  reason- 
able charges  of  taking,  keeping,  and  selling  the  distress,  bias  removed,  as 
regards  these  rates,  the  limitations  imposed  on  such  charges,  where  the 
amount  does  not  exceed  ;f20,  by  the  Distress  (Costs)  Acts,  181 7  and  1827. 

Hill  V.  Pannifer  ... 3^1 

NOTE.— This  decision  was  overruled  by  the  Court  of  Appealin  Head/and 
V,  Coater  (December  71,  1904),  of  which  a  report  will  appear  in  due  course. 

(6)  Reeovepy— lUsflral  distress— Responsibility  of  oversesro. 

See^Poor  law  (6)  1IS5 

(7)  Reoovepy— Oocuplep  fop  tepm  not  exoeedlncr  thpee  months- 
VTeekly  tenanoy  -Poop  Rate  Assessment  and  Collection  Aot»  1889 
(82  6e  88  Vlot.  e.  41).  ss.  1,  2. 

In  section  i  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  the 
words  "occupier  of  any  rateable  hereditament  let  to  him  for  a  term  not  ex- 
ceeding three  months  "  mean  an  occupier  who  has  not  an  assured  tenancy  for 
more  than  three  months.  Accordingly  an  occupier  holding  on  a  tenancy 
from  week  to  week  terminable  at  a  week's  notice  is  entitled  to  the  benefit  of 
section  a  olF  the  Act,  and  caimot  be  compelled  to  pay  to  the  overseers  at  one 
time  a  greater  amoimt  of  the  poor  rate  than  would  be  due  for  one  quarter  of 
the  year,  though  his  weekly  tenancy  has  subsisted  for  many  months,  and  may 
continue  for  an  indefinite  period. 

Hammond  v.   Farrow  817 

(8)  Reoovepy— Period— Apportionment  on  ohanse  of  oocupatlon 
—Title  of  pate— Retpospeotlve  pate— Poop  Rate  Assessment  and 
CoUeetlon  Aot,  1888  (82  ds  88  Vict.  o.  41X  mm.  14, 16. 

The  objection  that  a  poor  rate,  good  in  point  of  form,  is  in  fact  retro- 
spective, cannot  be  taken  by  way  of  defence  to  proceedings  for  the  enforce- 
ment of  the  rate,  but  by  appeal  against  the  rate  only. 

The  period  of  a  poor  rate,  for  the  purposes  of  apportionment  in  cases  of 
change  of  occupation,  commences  with  the  date  of  the  rate,  Le.,  the  date  of 
allowance.  Consequently  a  person  who  is  in  occupation  at  that  date  cannot 
claim  an  apportionment  of  the  rate  in  his  favour  on  the  ground  that  the  rate 
in  fact  covers  expenses  incurred  before  his  occupation  commenced. 

It  is  not  necessary  that  the  heading  of  a  poor  rate  should  state  the  ccmd- 
mencement  of  the  period  for  which  it  is  made  otherwise  than  by  stating  the 
date  when  it  is  made.  The  form  of  heading  prescribed  by  the  Agricnltmal 
Rates  Order,  1896,  is  therefore  not  open  to  objection  on  the  ground  that  it 
does  not  sufficiently  state  the  period  of  the  rate. 

Cheney  v.  Tallowin  1338 


(0)  Reoovepy— Tendep  of  papt  of  pate— Dlstp  ess  wappant 
fbp  ftill  amount— Commitment— Dlsti'  cso  fop  Rates  Aot»  1840  (IS  A( 
18  Vlot.  o.  14X  s.  2.  Sohed. 

On  an  application  for  a  distress  warrant  for  the  recovery  of  poor  rate  the 
justices  have  jurisdiction,  at  their  discretion,  to  issue  a  distress  wanant  for 
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the  full  amount  of  the  rate,  notwithstanding  a  tender  in  court  of  part  of  it  by 
the  ratepayer;  and,  in  default  of  payment  or  of  sufficient  distress  for  the 
whole,  they  have  jurisdiction,  if  they  think  fit,  to  issue  a  warrant  of  commit- 
ment. 

Rex  V.  Gillespie,  1904,  i  K.  B.  174;  2  L.  G.  R.  59;  73  L.  J.  K.  B.  106^ 
explained. 

Ex  parte  Wiles  103 

(10)  Recovery  —  Tender  of  iMiPt  of  pate— Refusal  of  Juatloe  to 
Iflsue  warrant  for  the  whole  amount— Poor  Relief  Aot,  1601  (48 
BUz.  e.  2X  ■•  4-DlstreMi  for  Rates  Aot,  1840  (12  &  18  Viet.  o.  14), 
Mb  1,  5,  8,  Schedule. 

Where,  on  the  hearing  of  an  application  for  a  distress  warrant  for  the 
recovery  of  poor  rate,  the  ratepayer  makes  a  bona  fide  tender  of  part  of  the 
amount  due,  while  declining  to  pay  the  balance,  the  justices  may  refuse  to 
issue  a  warrant  for  more  than  the  balance,  though  the  overseers  have  not 
accepted  such  tender. 

Rex  V.   Gillespie         59 

PRIVATE    IMPROVEMENT    EXPENSES. 

(1)  Recovery. 

See  Dangerous  buildings        *...     135 

(2)  Tenant  for  life  and  remainderman. 

See  Tenant  for  life  and  remainderman         668,1050 

PRIVATE    STREET    WORKS. 

See  Streets. 

# 

PROCEEDINGS. 

Metropolitan  borou^rh  oouncU— Rescission  of  resolution. 

See  Officers  (1)  581 

RATES. 

(1)  Bxemptlons  —  Special  statutory  exemptloh  —  Exemption 
n^hether  confined  to  existing  rates -Fixed  composition  payable 
**lbr  ever  hereafter "  ~  Consolidated  rate  In  City  of  Ix>ndon  — 
62  Geo.  III.  c  40,  ss.  8-6-2  ds  a  WUL  IV.  c  66,  ss.  2,  8-Clty  of 
London  Sewers  Act,  1848  (11  ds  12  Vict,  c  dxUL),  ss.  169, 187. 

The  5a  Geo.  III.  c.  49  extended  the  time  for  the  exercise  of  certain 
statutory  powers  then  vested  in  the  Treasury  for  the  purchase  of  the  "legal 
quays  *'  (which  were  at  that  time  private  property)  in  front  of  the  old  custom 
house  in  Lower  Thames  Street,  in  the  City  of  London,  and  gave  the  Treasury 
power  for  the  acquisition  of  certain  premises  in  Lower  Thames  Street  for  the 
purpose  of  erecting  a  new  custom  house  in  substitution  for  the  old  custom 
house. 

Section  3  of  the  Act  provided  that  an  annual  sum  of  ;£22o  12s.  lo^d., 
which  was  then  paid  by  the  Treasury  in  respect  of  the  old  custom  house,  and 
a  like  sum  which  was  then  paid  as  rates  in  respect  of  the  legal  quays,  to  the 
collectors  of  the  parochial  and  ward  rates  in  the  ward  of  T.  and  in  the  parish 
of  A.  in  the  said  ward  should  for  ever  thereafter  be  paid  out  of  consolidated 
customs  to  the  collectors  of  the  rates  to  whom  the  sums  were  then  paid  and 
should  be  considered  as  part  of  the  produce  of  such  rates.  Section  4  of  the 
Act  provided  for  the  payment  of  a  contribution  in  lieu  of  rates  in  respect  of 
the  premises  to  be  purchased  for  the  site  of  the  new  custom  house.  And 
section  5  enacted  that  the  old  custom  house  and  **the  said  premises  in  Lower 
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RATES— Continued. 

Thames  Street"  should  be  exempt  from  all  rates  and  assessments  although 
the  same  might  become  private  property. 

By  the  2  &  3  Will.  IV.  c.  66  provision  was  made  as  to  the  sale  of  the  legal 
quays  and  the  site  of  the  old  custom  house.  And  by  sections  2  to  4  of  that 
Act  it  was  provided  that  the  two  sums  of  ;£22o  12s.  lo^d.  each  referred  to  in 
section  3  of  the  52  Geo.  HI.  c.  49  should  after  the  sale  of  the  property  by  the 
Treasury  cease  to  be  payable  out  of  the  customs  and  become  payable  by  the 
proprietors  for  the  time  being  of  the  property. 

Held — (i)  That  the  legislation  had  the  effect  of  putting  the  legal  quays  in 
the  same  position  as  the  site  of  the  old  custom  house  as  regards  rates. 

(2)  That  the  provisions  exempting  the  property  in  the  hands  of  private 
individuals  from  rates,  except  to  the  extent  of  the  nxed  contribution,  were  not 
confined  to  lates  existing  at  the  time  of  the  Acts,  but  extended  to  future  rates. 

Sion  College  v.  London  Corporation,  1901,  i  K.  B.  617;  70  L.  J.  K.  B. 
369,   distinguished. 

(3)  That  the  privilege  attaching  to  the  property  was  not  taken  away  as 
regards  the  consolidated  rate  by  the  City  of  London  Sewers  Act,  1848,  not- 
withstanding the  provisions  of  that  Act  declaring  that  such  rate  should  be 
levied  on  property  in  the  City  whether  the  occupiers  were  liable  to  poor  rate 
or  were  not  liable  to  poor  rate  by  reason  of  the  property  being  situate  in  any 
precinct  or  extra  parochial  place  or  otherwise,  and  that  churches,  prisons, 
public  buildings,  &c.,  should  be  rateable  to  such  rate. 

Netherlands  Steamboat  Co.  v.  London  Corporation 840 


(2)  Qenepal  dlstrtot  patoa   AnBOBcnient  on  hi^rhep  op  lowep  1 
— Spoptlnff  plCrhts-RatlnflT  Aot,  1874  (87  6e  88  Vlot^  o.  64X  ■■.  8,  6- 
Public  Health  Aot,  1876  (88  6e  89  Vlot^  o.  66X  ■•  211  (1,  b). 

Sporting  rights  which  are  severed  from  the  occupation  of  land  and  are  let 
are  assessable  on  the  fuli  rateable  value  to  general  district  rates. 

Alton  Urban  District  Council  v.  Spicer 507 

% 

(8)  VTatep  pate— Unequal  uiratep  pate— Extension  of  bopouflrh- 
Oenepal  pate  In  added  apea  not  to  exceed,  when  added  to  poop 
pate,  bopou^rh  pate,  and  othep  pates,  a  driven  amount  In  pound. 

See  Water  (8) 473 

REGISTRATION    OP    ELECTORS. 

(1)  Ijodgev  ft>anohlBe— Declapatlon  of  claimant  -E^lrldenee~Notlee 
to  claimant  to  attend— Poweps  of  pevlelncr  bapplstep— PapUamen- 
tapy  Voteps  Reerlstpatlon  Act,  1848  (6  &  7  Viet.  e.  18X  m.  42,  66- 
Papllamentapy  and  Municipal  Reerlstpatlon  Act,  1878  (41  &  42  Vtel^ 
c  26X  n.  28,  28  (lOX  (UX  86. 

A  revising  barrister  cannot  by  notice,  written  or  verbal,  make  the  personal 
attendance  at  the  revision  court  of  a  claimant,  whose  claim  to  a  vote  is  objected 
to,  a  condition  of  the  allowance  of  his  vote. 

Though  in  the  case  of  a  claim  to  vote  as  a  lodger  the  declaration  annexed 
to  the  notice  of  claim  is,  by  section  23  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  made  primH  facie  evidence  of  the  qualification,  the 
right  of  the  revising  barrister  to  disallow  the  claim  is  not  confined  to  the  case 
of  such  prima  facie  proof  of  the  ground  of  objection  as  is  described  in  sec- 
tion  28  (10)  of  that  Act.  That  subsection  does  not  prevent  the  revising 
barrister  from  considering  any  proper  evidence  against  the  claim,  and,  if  he 
thinks  right,  giving  effect  to  ft  by  a  decision  adverse  to  the  claim. 

Jenkins  v.  Grocott      202 

(2)  Occupation  qualification  —  Distinction  between  ordinary 
occupation  and  occupation  by  vlptue  of  office  op  sepvloe— Schod- 
maatep. 

Upon  the  question  whether  a  claimant  who  enjoys  the  use  of  a  dwelling- 


Digitized  by 


Google 


REGISTRATION    OF    ELECTORS REVENUE.         J  443 

RHQISTRATION  OP  BLBOTORS-Continued. 
house  in  connection  with  a  post  as  officer  or  servant  held  by  him  is  entitled 
to  have  his  name  inserted  in  Division  T.  of  the  occupiers'  list  as  the  full  occu- 
pier of  the  dwelling-house,  or  in  Division  II.  u»  a  person  entitled  under  the 
service  franchise,  the  test  is  whether  the  occupation  of  the  dwelling-house  is 
in  fact  necessary  for  the  performance  of  his  services,  or  whether  he  is  per- 
mitted but  not  required  to  occupy  it.  Accordingly  a  schoolmaster  permitted 
to  occupy  a  dwelling-house  adjoining  the  school  building,  but  who  might  live 
elsewhere,  so  long  as  he  attended  to  his  duties  in  the  school  during  certain 
hours  in  the  day,  is  entitled,  the  other  necessary  conditions  being  fulfilled, 
to  have  his  name  inserted  in  Division  I. 

Dover  v.   Prosser        156 

(8)  Ooouimtlon  qiutllfleatlon— Ooeupatlon  as  tenant— Husband 
ooeupylnfiT  house  owned  by  his  wife  as  hep  tenant— Rent  iMtld  by 
husband  to  wife. 

A  husband  who  resides  with  his  wife  in  a  house  of  which  she  is  the  owner, 
but  who  has  agreed  to  pay,  and  does  pay,  her  rent  for  the  house,  occupies  the 
bouse  as  tenant,  and  is  therefore,  the  other  necessary  conditions  being  ful- 
filled, entitled  to  be  placed  on  Division  I.  of  the  occupiers'  list. 

Hall  V.  Michelmore  (1901)  86  L.  T.  17;  18  Times  L.  R.  33,  distinguished. 

Pearce  v.  Merriman  139 

BBS    JUDICATA. 

(1)  Pauper  settlement-AdJudloatlon— Qpdep  appealed  a^rainst— 
Appeal  dismissed  on  teehnlealltg^. 

SeePoor  law  (II) ...    969 

(2)  Private  street  works— Decision  of  Justices  that  street  Is  a 
hiirhway  repairable  by  Inhabitants  at  larffe. 

See  Streets  (18)  270 

RESCISSION    OF    RESOLUTION. 
Metropolitan  borou^rh  oounelL 

See  Officers  (I)  581 

REVENUE. 

(1)  Income  tax  —  Deduction  of  Income  tax  ft*om  Interest  on 
loans— AcoountablUtg^  of  borrower  —  Loan  charired  on  lands  of 
local  authority  —  Lands  occupied  by  local  authority  —  Interest 
exceedlncr  value  of  lands -Income  Tax  Act,  184i2  (6  &  6  Vlct^  c  86), 
s.  60,  No.  IV.  rule  10.  — Customs  and  Inland  Revenue  Act,  1888 
(51  6e  62  Vict,  c  8X  s.  24  (8). 

In  round  figures  the  London  County  Council  in  the  year  1900-1  paid 
;£i,37 1,000  in  interest  on  loans,  and  in  the  same  year  received  rents  and 
profits,  charged  to  income  tax  partly  under  schedule  A,  and  partly  under 
schedule  D,  amounting  to  ;^837,ooo,  and  themselves  occupied  lands  and 
buildings  of  which  they  were  themselves  the  owners  of  the  annual  value  of 
;£i  18,000  in  respect  of  which  they  paid  income  tax  imder  schedule  A. 

The  Council's  loans  and  the  interest  thereon  were  charged  on,  inter  alia, 
the  lands  and  buildings  of  the  Council,  including  those  in  their  own  occupa- 
tion, and  the  rates  levied  by  them. 

Held,  that  under  the  circumstances,  the  Council  were  entitled  to  retain 
for  their  own  use,  out  of  the  deductions  of  income  tax  made  by  them  on  paying 
interest  on  their  loans,  the  equivalent  of  the  income  tax  on  the  lands  of  the 
annual  value  of  ;^i  18,000  in  their  own  occupation,  as  well  as  the  equivalent 
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REVENUE— Continued. 

of  the  income  tax  paid  by  them  on  their  revenue  of  ;f837,ooo,   and  were 
accountable  to  the  Crown  for  the  residue  of  the  income  tax  deducted  only. 
Attorney- General  v.   London  County  Council 1130 

(2)  Stamp  duty— Pupohaae  of  ppopepty  undep  autliovltsr  of 
statute- Pupohaae  of  speeille  ppopoFty  authoplfled  by  looal  Aet- 
Ppoduotlon  of  Instpument  of  oonveyanoe— Default  of  ppoduettcm- 
Duty  on  entire  oonaidepatlon  fop  sale  authoplaed  lnoludln«r  priee 
of  pepsonal  chattels— Finance  Aot,  1895  (68  &  69  Vlet^  e.  16X  ■•  12. 

The  provision  in  section  12  of  the  Finance  Act,  1895,  that  where  by  virtue 
of  any  Act  any  person  is  authorised  to  purchase  property,  such  person  shall, 
within  a  specified  time,  produce  to  the  Commissioners  of  Inland  Revenue  aa 
instrument  of  conveyance  of  the  property  duly  stamped  with  the  ad  valorem 
duty  payable  on  a  conveyance  on  sale  ot  the  property  is  not  confined  to  real 
property,  but  in  the  case  of  a  purchase  under  such  statutorj'  authority  as  is 
contemplated  by  the  section  extends  to  the  whole  of  the  property,  personal  as 
^e\\  as  real,  which  the  purchaser  is  empowered  to  purchase. 

Held,  therefore,  that  a  municipal  corporation  who  were  empowered  by  an 
Act  to  purchase  the  undertaking  of  a  particular  electric  light  company,  com- 
prising both  real  and  personal  property,  and  who  purchased  such  undertaking 
accordingly,  were  liable  under  the  section  for  ad  valorem  stamp  duty  on  the 
whole  consideration,  and  not  only  on  so  much  thereof  as  related  to  the  reahy. 

Eastbourne  Corporation  v.  Attorney-General     789 

RIVER 

Riparian  owner— Bed  of  stpeam— Island- Owneralilp  of  soil— 
Ppeaumptlon  of   **  medium  fllum   aaiUB**  — River  runnln^r   tdoog 


By  a  Commons  Act  certain  common  and  waste  lands  were  vested  in  the 
plaintiffs  freed  and  discharged  from  manorial  rights,  but  upon  the  trusts  and 
with  the  powers  declared  by  the  Act  for  the  benefit  of  the  inhabitants  of  a 
certain  borough.  The  lands  were  bounded  on  one  side  by  a  river,  and  the 
Municipal  Corporation  Boundaries  Commission  Report,  1837,  showed  a  dotted 
line  along  the  middle  of  the  river  as  one  of  the  boundaries  of  the  borough. 
At  the  locus  in  quo  of  this  action,  the  river  flowed  roimd  a  considerable  island 
probably  as  old  as  the  banks  themselves.  The  plaintiffs  were  unable  to  show 
a  documentary  title  to  this  island,  and  it  was  not  proved  to  be  vested  in  any 
other  person. 

In  an  action  against  the  defendants,  the  owners  of  lands  on  the  opposite 
bank  of  the  river,  for  an  injunction  to  restrain  them  from  taking  gravel  from 
the  river-bed  at  a  spot  on  the  island  which  was  on  the  plaintiffs'  side  of  a  hnc 
drawn  down  the  middle  of  the  stream  and  across  the  island,  but  was  not  on 
the  plaintiffs'  side  of  a  line  drawn  down  the  middle  of  the  arm  of  the  stream 
flowmg  on  their  side. 

•  Held,  that  the  plaintiffs'  action  failed,  as  the  rule  that,  where  a  stream 
flows  between  two  manors  or  properties,  in  the  absence  of  evidence  to  the 
C(intrary  the  boundary  is  to  he  taken  to  be  the  medium  filum  acjuae,  should  be 
;tpplied  where  there  is  an  island  by  drawing  a  medium  filum  as  the  boundary 
through  each  arm  of  the  stream. 

Great  Torrington  Commons  Conservators  v.  Moore  Stevens 397 

SANITARY  CONVENIENCES. 

(1)  Publlo  oonvenlenoee— Conveniences  In  subsoil  of  street- 
Iiand  tax-Land  Tax  Aot,  1797  (88  Geo.  lU.  e.  6X  s.  4-Publle  Health 
(Liondon)  Act,  1891  (64  &  66  Vlot.  o.  76X  ss.  44,  46. 

A  permanent  public  underground  convenience,  constructed  under  a  public 
street  in  London  by  a  local  authority  under  section  44  of  the  Public  Health 
(London)  Act,   1891,  is  an  hereditament  had  or  held  by  the  authority  withu^ 
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the  meaning  of  section  4  of  the  Land  Tax  Act,   1797,  and  is  consequently 
chargeable  to  land  tax. 

So  held  by  the  majority  of  the  Court  (Collins  M.R.  and  Stirling  L.J., 
Mathew  L.J.  dissenting),  reversing  the  decision  of  Wright  J.,  reported,  1904, 
I  K.  B.  19;  2  L.  G.  R.  193;  73  L.  J.  K.  B.  8. 

Westminster  City  Council  v.  Johnson;  Westminster  City  Council  v. 

Fuller  1378 

(2)  Publlo  oonvenlenoes  —  MetPopoUs  —  Constpuotlon  of  oon- 
venienoe  under  street  —  Coloupable  use  of  statutory  powers- 
Subway— Tpespass— Mandatory  Injunction— Publlo  Health  (London) 
Aet,  1891  (M  6e  66  Vlet^  o.  76),  s.  44 

In  constructing  a  sanitary  convenience  under  the  powers  conferred  by  the 
Public  Health  (London)  Act,  1891,  s.  44,  the  sanitary  authority  may  make 
reasonable  and  proper  approaches  under  the  roadway  for  the  purposes  of  entry 
and  exit,  but  may  not  make  approaches  of  a  size  and  character  not  required 
for  these  purposes,  but  intended  to  make  the  approaches  available  as  a  subway 
for  the  use  of  foot  passengers  in  crossing  the  street ;  and  a  mandatory  injunc- 
tion will  be  granted  to  remove  so  much  of  the  works  as  are  in  excess  ol  the 
authority's  statutory  powers  at  the  suit  of  a  person  whose  land  they  have  used 
for  the  purpose. 

Decision  of  Joyce  J.,  reported  1902,  i  Ch.  269;  71  L.  J.  Ch.  34,  reversed. 

Per  Vaughan  Williams  L.J.  The  meaning  of  subsection  2  of  section  44  of 
the  Public  Health  (London)  Act,  1891,  is  that,  if  the  sanitary  authority  use 
the  subsoil  of  the  road  for  the  purposes  specified,  then  ipso  facto  the  subsoil 
vests  in  them. 

London  and  North- Western  Railway  v.  Westminster  City  Council  ...    638 

(8)  Publlo  oonvenlenoes— **  Proper  and  oonvenlent  situation  "— 
Nulsanoe— Detriment  to  adjoining  property— Publlo  Health  Act, 
1876  (88  6e  89  Vlot^  o.  66X  s.  88. 

The  urban  authority  of  a  seaside  resort  decided  to  erect  a  public  sanitary 
convenience,  and  selected  a  site,  freely  given  by  the  owner,  on  the  slope  of 
the  cliffs  some  30  feet  from  the  plaintiff's  good-class  private  houses,  and  close 
to  public  seats  used  by  residents  and  visitors  for  the  salubrity  of  the  air  and 
the  amenity  of  the  view.  The  plaintiffs,  in  a  quia  timet  action,  complained 
of  a  private  nuisance  likely  to  arise  from  noise  and  smell,  and  of  a  public 
nuisance  in  respect  of  the  erection  of  the  convenience  on  the  selected  site. 

Held,  on  the  facts,  that  no  public  or  private  nuisance  was  to  be  appre- 
hended, and  that  the  defendant  council  had  reasonably  exercised  their  powers 
under  section  39  of  the  Public  Health  Act,  1875,  in  resolving  to  erect  a  con- 
venience of  this  kind,  and  in  selecting  the  site  in  question. 

Mayo  V.  Seaton  Urban  District  Council 127 

SCAVENGING    AND    CLEANSING. 

Cleansing  of  cesspools— Liability  of  looal  authority. 

See  Sewers  (12)  174 

SCHOOL. 

IVater  supply— Domestle  purposes. 

See  Water  (4) 567 

See  also  Education. 

SCHOOL    BOARD. 

See  Education. 
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SCHOOL    DISTRICT. 

Dissolution  —  Ppopepty  vested  In  bospd  of  manacsment  • 
Tpansfbp. 

See  Poor  Law  (7)        7^ 

SBTTLBMBNT. 

See  Poor  Law,  settlement  and  removal. 

SBWBRS. 

(1)  '^Dpaln"  OP  ''Sewep**— Conduit  leadln^r  to  no  outlst-ConduK 
laJd  by  tpesiMMsep-Publlo  Health  Aet,1876  (88  ds  89  Viet.  o.  66X  ■•  4b 

A  conduit  in  order  to  be  a  "sewer"  within  the  Pubhc  Health  Act,  1875, 
must  be,  in  some  form  or  other,  a  line  of  flow  by  which  sewage  or  other  liquid 
matter  of  some  kind,  such  as  would  be  conveyed  through  a  sewer,  is  taken 
from  one  point  to  another  point  and  there  discharged.  It  must  have  a 
terminus  a  quo  and  a  terminus  ad  quem. 

If  by  way  of  trespass  a  conduit  such  as  to  fall  within  the  definition  of 
"sewer"  has  been  laid  upon  land  without  the  knowledge  or  sanction  of  the 
landowner,  the  landowner  upon  ascertaining  the  fact  may  cause  it  to  be 
removed,  but  if  he  permits  it  to  remain,  adopting  the  act  of  the  trespasser, 
it  will  vest  as  a  "sewer"  in  the  local  authority., 

A  conduit  is  none  the  less  a  sewer  because  at  a  particular  point  in  its  course 
there  is  a  cesspool  which  existed  before  the  conduit  was  laid,  and  which  has 
been  converted  into  a  catchpit,  nor  because  at  a  particular  point  in  its  flow 
the  sewage  has  been  so  treated  as  to  have  become  innocuous. 

Pakenham  v.  Ticehurst  Rural  District  Council rg 

(2)  "Dpaln"  op  ^  Sewep "— MetPopoUs— Dpalna^re  toy  oomblned 
opepatlon— Plan  showln^r  no  details  apppoved  by  loeal  autborlty— 
Deviation  ft*om  oplKlna^  plan— Stack  pipe  of  one  house  peoelvlnff 
watep  fk>oni  poof  of  adjoining  house— VTponfirful  depaptupe  fipom 
aiithoplsed  plan— Rl^rhts  as  betureen  wpon^doep  and  loeal  autho- 
plty— Devolution  of  ppopepty— Dpaln  found  on  inspection  to  be  laid 
contpapy  to  dipectlons— Off^ndin^  papty— Metpopolls  Mana^rement 
Act,  1856  (18  6e  19  Vict,  c  120X  ss.  74,  76,  88,  25a 

Where  a  plan  for  the  drainage  of  a  group  of  houses  in  London  by  a  com- 
bined operation  showing  no  details  has  been  approved  by  the  local  authority, 
and  the  drainage  has  in  fact  been  carried  out  in  a  particular  manner  under 
the  supervision  of  the  surveyor  of  the  local  authority,  it  may  be  inferred  that 
the  details  were  left  by  the  local  authority  to  be  dealt  with  by  the  surveyor. 
And  in  that  case  the  pipe  conveying  the  drainage  of  the  houses  is  a  drain,  as 
bting  a  drain  for  draining  the  group  of  houses  by  a  combined  operation  under 
an  order  of  the  local  authority,  although  the  separate  drains  of  the  two  houses 
are  connected  in  a  manner  differing  from  that  indicated  on  the  approved  plan. 

Greater  London  Property  Co.  v.  Foot,  1899,  i  Q.  B.  972;  68  L.  J.  Q.  B. 
628,  and  Gorringe  v.  Shoreditch  Borough  Council  (1902)  86  L.  T.  593, 
discussed. 

Query  whether  the  fact  that  a  stack  pipe  of  one  house  in  fact  conveys  to 
the  drain  of  that  house  the  water  from  the  roof  of  an  adjoining  house  not 
ordered  by  the  local  authority  to  be  drained  in  combination  with  it  makes  the 
drain  a  "sewer"  below  the  point  of  connection. 

Silles  V.  Fulham  Borough  Council,  1903,  1  K.  B.  829;  i  L.  G.  R.  643; 
72  L.  J.  K.  B.  397,  commented  on. 

Where  a  pipe  for  the  drainage  of  two  houses  is  unlawfully  laid  contrary 
to  the  order  of  the  local  authority,  the  wrongdoer  himself  cannot  take  advan- 
tage of  1ms  wrongful  act  by  alleging  as  between  himself  and  the  local  authority 
that  the  pipe  is  a  sewer  and  not  a  drain.  And  a  person  claiming  under  the 
wrongdoer  and  ow^ning  both  the  houses  is  in  the  same  position  in  this  respect 
as  the  wrongdoer  himself,  though,  semble,  it  is  otherwise  where  the  two 
houses  have  passed  to  separate  owners. 
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Kershaw  v.  Taylor,  1895,  2  Q.  B.  471 ;  64  L.  J.  M.  C.  245,  explained. 

The  provisions  of  section  83  of  the  Metropolis  Management  Act,  i855> 
under  which  where  a  drain  is  found  on  inspection  to  have  been  laid  contrary 
to  the  directions  of  the  local  authority  the  offending  party  is  liable  in  a  penalt}^ 
and  the  local  authority  may  require  the  person  making  the  drain  to  reinstate 
it  in  accordance  with  their  directions,  are  available  against  the  original  wrong- 
doer only  and  not  against  his  successors  in  title. 

Heaver  v.  Fulham   Borough  Council         672 

(S)  **Dpaln  **  OP  ''sewep**— Ppemlaes  within  the  Mune  eiiPtUa«»— 
Group  of  houses  with  oommon  aooese  and  common  aooommoda- 
tlon-PubUo  Health  Aot,  1875  (88  &  88  Viet.  e.  66X  ■•  4b 

A  group  of  a  considerable  number  of  houses  a^e  not  **  premises  within  the 
same  curtilage"  within  the  meaning  of  that  expression  as  used  in  the  defini- 
tion of  "drain  "  in  section  4  of  the  Public  Health  Act,  1875,  though  they  have 
a  common  access  by  means  of  a  court,  and  certain  accommodation  such  as 
ashpits  and  water-closets  in  common.  A  conduit  for  the  drainage  of  such  a 
group  of  houses  is  therefore  a  ** sewer"  and  not  a  "drain  "  within  the  meaning 
of  that  Act. 

St.  Martin-in-the-Fields  Vestry  v.  Bird,  1895,  i  Q.  B.  428;  64  L.  J.  Q.  B. 
230,  followed. 

Harris  v.  Scurfield      974 

(4)  Dpalne— **  SlnfiTle  pplvate  dpaln**— Pipe  In  pplvate  ffpound 
dpalning  houses  belongln^r  to  dlffepent  owners— Ppooewcllngs  taken 
asalnst  one  o^xmep  undep  nuisance  clauses  of  Public  Health  Aet— 
Wopk  done  by  ownep  undep  ppotest— Compulsion— Recovery  of 
expenses  fk>om  local  authority— Publle  Health  Act,  1876  (88  ds  88 
Vict,  c  66X  ss.  4,  41,  94-PubUc  Health  Acts  Amendment  Act»  1890 
(68  &  54  Vict,  c  69X  ■•  19. 

A  local  authority,  in  whose  district  section  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  was  In  force,  served  notice  in  the  statutory  form  of  a 
notice  under  section  94  of  the  Public  Health  Act,  1875,  upon  the  plaintiff,  as 
the  owner  of  three  houses,  requiring  her  to  abate  a  nuisance  arising  from  a 
conduit  (described  in  the  notice  as  a  drain)  laid  wholly  in  private  land  and 
draining  those  houses,  together  with  another  house  of  the  plamtiff's  and  some 
twelve  others  belonging  to  other  owners,  into  a  sewer  laid  under  a  road.  The 
plaintiff,  who  was  aware  that  the  conduit  drained  the  houses  in  question, 
executed  the  work  under  protest  and  sued  the  local  authority  for  the  expense 
to  which  she  was  put. 

Held  by  Channell  J. — i.  That,  though  in  the  absence  of  authority  he 
would  have  decided  otherwise,  he  was  bound  by  Bradford  v.  Eastbourne  Cor- 
poration, 1896,  2  Q.  B.  205;  65  L.  J.  Q.  B.  571,  to  hold  that  the  conduit  was 
a  "*  single  private  drain  "  within  section  19  of  the  Act  of  1890,  and  that  he  must 
regard  Thompson  v.  Eccles  Corporation,  1904,  2  K.  B.  1 ;  2  L.  G.  R.  556; 
73  L.  J.  K.  B.  497,  as  having  been  decided  per  incuriam. 

2.  That  the  fact  that  the  pipe  was  a  single  private  drain  did  not  prevent 
its  being  a  sewer  which  the  local  authority  were  bound  to  maintain  subject  to 
their  right  in  the  circumstances  contemplated  by  section  19  of  the  Act  of  1890 
to  take  proceedings  under  that  section  to  cause  it  to  be  repaired  at  the  expense 
of  the  owners  of  all  the  houses  served  by  it. 

3.  That  the  local  authority  not  having  taken  proceedings  under  section  19 
uf  the  Act  of  1890,  no  liability  on  the  part  of  the  owners  had  arisen,  and  that 
the  plaintiff  was  therefore  entitled  to  recover,  on  the  ground  that  she  had  done 
the  work  under  pressure  in  the  nature  of  compulsion  from  the  authority  who 
were  themselves  bound  to  do  it. 

North  V.  Walthamstow  Urban  District  Council  (1898)  67  L.  J.  Q.  B.  972, 
explained  and  followed. 

Haedicke  v.  Friem  Barnet  Urban  District  Council      1098 

NOTE.— This  decision  was  reversed  in  the  Court  of  Appeal:  see 
8  L  G,  R.  20. 
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(6)  Drains —**  Sliiflrle  private  dvaln**  —  Pipe  draining  aeveral 
houses  belonging  to  one  o^imep  and  dlsehapglng  Into  single 
private,  dpaln  taking  also  drainage  of  houses  belonging  to  another 
ownep-PubUc  Health  Aot,  1876  (88  ds  88  Vlot.  c.  86)  as.  4,  41- 
Publlo  Health  Aets  Amendment  Aet,  1890  (68  &  64  Viet.  e.  60X 
s.  19. 

Section  19  of  the  Public  Health  Acts  Amendment  Act,  1890,  which,  under 
certain  circumstances,  enables  a  local  authority  to  cause  a  '^  single  private 
drain,*'  by  which  two  or  more  houses  belonging  to  different  owners  are  con- 
nected with  a  public  sewer,  to  be  repaired  at  the  expense  of  the  owners,  and 
defines  '*  drain  "  as  including,  for  the  purposes  of  that  section,  a  drain  used 
for  the  drainage  of  more  than  one  building,  does  not  apply  to  a  drain  pipe 
laid  in  private  property  and  receiving  the  drainage  of  several  houses  belonging 
to  the  same  owner  which  discharges  into  a  pipe  which  receives  also  the  drain- 
age of  houses  belonging  to  other  owners,  and  which  is  itself  a  single  private 
drain  to  which  the  section  ap])lies. 

Jackson  v.  Wimbledon  Urban  District  Council  545 

NOTE,— An  appeal  in  the  above  case  atanda  adjourned  for  further  Jind/'nga 
of  fact 

(6)  Drains —** Single  private  dpaln**  — Pipe  In  private  gpound 
draining  houses  "belonging  to  dlCfepent  o^vneps**  — Stpuetupal 
altepatlon  of  pipe -Public  Health  Aot,  1876  (88  &  88  Viet.  e.  66X 
ss.  4,  41-Publlo  Health  Aets  Amendment  Aot.  1890  (68  ds  54  Viet, 
o.  68),  s.  19. 

Section  19  of  the  Public  Health  Acts  Amendment  Act,  1890,  which  pro- 
vides that  "  where  two  or  more  houses  belonging  to  different  owners  arc  con- 
nected with  a  public  sewer  by  a  single  private  drain,"  proceedings  may  be 
taken  under  section  41  of  the  Public  Health  Act,  1875,  and  which  ddBnes 
drain  as  including,  for  the  purposes  of  the  section,  a  drain  used  for  the  drain- 
age of  more  than  one  building,  applies  only  in  cases  where,  apart  from  the 
section,  the  conduit  is  "private"  in  the  sense  of  not  being  a  sewer  vested  in 
and  repairable  by  the  local  authority,  e.g.,  where  the  conduit  is  a  sewer  made 
for  "profit"  within  the  meaning  of  section  13  of  the  Act  of  1875. 

Hill  V.  Hair,  1895,  i  Q.  B.  906;  64  L.  J.  M.  C.  164,  approved  and 
followed. 

Bradford  v.  Eastbourne  Corporation,  1896,  2  Q.  B.  205;  65  L.  J.  Q.  B. 
571,  not  followed. 

Section  19,  however,  is  not  confined  to  cases  where  no  two  of  the  houses 
drained  by  the  "  private  drain "  belong  to  the  same  owner,  for  the  expression 
"belonging  to  different  owners"  means  not  all  belonging  to  the  same  owner. 

The  power  of  the  local  authority  under  section  41  of  the  Public  Health 
\ct,  1875,  to  require  the  necessary  works  to  be  done  where,  on  such  examina- 
tion as  is  mentioned  in  the  section,  the  drain  appears  to  be  in  bad  order  or 
condition,  or  to  require  alteration  or  amendment,  extends  to  requiring  a 
structural  alteration  of  the  drain  necessary  to  abate  a  nuisance. 

Scuthwold  Corporation  v.  Crowdy  (1903)  1  L.  G.  R.  899,  approved. 

Thompson  v.  Eccles  Corporation 556 

NOTE.—Thia  deciaion  u/aa  reveraed  in  the  Court  of  Appeal:  aee 
3  L  G.  R.  20. 

(7)  Intepeeptln^  sewep  oonstpuoted  undep  local  Aot  to  serve 
eeptaln  dlstrtots—Bxtenslon  of  one  of  sueh  dlstplete— Dpalna«e  of 
added  area. 

See  Boundaries  (3)       1255 

(8)  Low-lylnff  land  In  MetPopoUs  —  Liand  capable  of  belnff 
drained  Into  sewep  by  flTPavltatlon. 

See  Buildings  (9)         147 
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(9>  MeanlniT  of  **  sewep  **  — Conduit  fop  dpalna^re  of  several 
houses  tepmlnatlnff  In  cesspool  on  pplvate  land. 

See  Nuisance  ( I)         222 

(10)  NecrlUrent  pestopatlon  of  highway  aftep  laying  sewep. 

See  Highways  (13)      75^ 

(11)  Nuisance  -Abatement  undep  compulsion— Metpopolls— Inti- 
mation to  ownep  of  ppemlses  to  abate  nuisance  ft*om  dpaln— Drain 
discovered  to  be  a  se^irer  —  Recovery  of  expenses  ft*om  local 
authority. 

See  Nuisance  (2)         617 

(12)  Open  channel  for  surface  ^irater  <-**  Drain  **  —  **  Sewer  *' — 
Nuisance— ScavenflTlnff  and  deanslnflr— Cleansing  of  cesspools— 
LiablUty  of  local  authority-Public  Health  Act,  1876  (88  &  89  Vict, 
c  66X  Mk  4^  18,  19,  ZU  42,  4a 

A  channel  or  open  drain  for  surface  water  was  constructed  between  a  road 
and  the  adjoining  pathway  and  received  the  surface  water  from  this  road  and 
rain  water  from  adjacent  houses.  In  front  of  two  houses  in  the  road  was  a 
cesspool  receiving  the  sewage  from  these  houses  from  which  sewage  acciden- 
tally overflowed  or  percolated  into  the  channel  and  caused  a  nuisance.  The 
local  authority  had  contracted  for  the  cleansing  of  cesspools  in  the  district 
under  section  42  of  the  Public  Health  Act,  1875. 

Held,  by  Phillimore  J.,  that  the  local  authorit]^  having  committed  the 
cleansing  of  this  cesspool  to  a  contractor  were  not  liable  for  their  not  being 
properly  emptied. 

Held  also,  by  Phillimore  J.  and  by  the  Court  of  Appeal,  that  the  open 
channel  was  a  "  sewer  "  within  the  definition  in  section  4  of  the  Public  Health 
Act,  which  vested  in  the  local  authority  under  section  13,  and  that  they  were 
responsible  for  its  cleansing  under  section  19. 

Kinson  Pottery  Co.  v.  Poole  Corporation,  1899,  2  Q.  B.  41 ;  68  L.  J.  Q.  B. 
819,  discussed. 

Wilkinson  v.  LlandafiF  and  Dinas  Powis  Rural  District  Council     ...     174 

SMOKB. 

(1)  Metropolis— Chimney  of  private  dwelllnflr-house— VTest  End 
club  premises. 

See  Nuisance  (15)       143 

(2)  Metropolis— Funnel  of  steamer— Prohibition  order— Specifi- 
cation of  ^vorks  necessary  to  prevent  recurrence. 

See  Nuisance  (14)       1213 

(8)  Metropolis— Prohibition  of  recurrence  of  nuisance— Proceed- 
In^B  taken  without  previous  proceedlnflrs  for  abatement— Spedfl- 
eatlon  of  ^vorks. 

See  Nuisance  (19)       446 

SPORTING    RIGHTS. 

Rates  General  district  rate— Assessment  on  hl^rl^er  or  lower 
scale. 

See  Rates  (2) 507 

STAMP. 

Purchase  of  property  under  statutory  authority— Purchase  of 
specific  property  authorised  by  loeal  Act— Personal  property. 

See  Revenue  (2)  789 
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43  Eliz.  c.  2  (Poor  Relief  Act,  1601),  s.  4.— See  Poor  rate  (10)            ...  59 

17  Geo.  II.  c.  38  (Poor  Relief  Act,  1743),  s.  4,— See  Poor  rate  (2)      ...  1370 

38  Geo.  III.  c.  5  (Land  Tax  Act,  1797),  s.  4.— 

Sec  Sanitary  Conveniences  (i)             1378 

41  Geo.  III.  c.  23  (Poor  Rate  Act,  1801),  s.  8.— See  Poor  rate  (2)      ...  1370 

52  Geo.  III.  c.  49  (Legal  Quays  in  City  of  London),  ss.  3-5. — 

See  Rates  (i)      8^0 

57  Geo   III.  c.  93  (Distress  (Costs)  Act,  1817).— See  Poor  rate  (5)      ...  381 

59  Geo.  III.  c.  12  (Poor  Relief  Act,  1819),  s.  7.— See  Poor  law  (6)     ...  I155 

5  Geo.  IV.  c.  83  (Vagrancy  Act,  1824),  s.  3.— See  Poor  law  (4)           ...  1012 
s.  4.— See  Poor  law  (5)           ...  874 

6  Geo.  IV.  c.  50  (Juries  Act,  1825),  s.  10.— See  Jury  lists         965 

7  &  8  Geo.  IV.  c.  17  (Distress  (Costs)  Act,  1827).— See  Poor  rate  (5)...  381 

2  &  3  Will.  IV.  c.  66  (Le^al  Quays  and  Old  Custom  House  in  City  of 

London),  ss.  2,  3.— See  Kates  (i)       840 

5  &  6  Will.  IV.  c.  50  (Highway  Act,  1835),  ss.  84,  85.— See  Highways  (3)  886 

2  &  3  Vict.  c.  47  (Metropolitan  Police  Act,  1839),  s.  54  (6).— 

See  Streets  (10) 502 

s.  60  (7).  —See  Streets  (9)  13 

5  &  6  Vict.  c.  35  (Income  Tax  Act,  1842),  s.  60. — See  Revenue  (i)    ...  1 130 

c.  cvi.  (Liverpool  Improvement  Act,  1842),  ss.  152,  156. — 

See  Streets  (7) 1182 

6  &  7  Vict.  c.   18  (Parliamentary  Voters  Registration  Act,   1843),  ss. 

42,65. — See  R^straiion  of  Electors  (i)       202 

c.  xliv.  (Slipendiar)'  Magistrate  :  Glamorganshire),  s.  13. — 

See  Police  (3) 917 

7  &  8  Vict.  c.  loi  (Poor  Law  Amendment  Act,  1844),  ss.  42-45. — 

See  Poor  law  (7)            734 

8  &  9  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  ss.  18,  68. — 

See  Tramways  (e)          779 

s.  68. —See  Land  ( i )  723 

s.  85.— See  Land  (3)  116 


c.    20  (Railways  Clauses  Consolidation  Act,    1845), 


140-161. — See  Water  (9)         $2 

9  &  10  Vict.  c.  66  (Poor  Removal  Act,  1846),  s.  i.— See  Poor  law  (10)  864 

ID  &  1 1  Vict.  c.  15  (Gasworks  Clauses  Act,  1847),  s^.  6,  7.— See  Streets(7)  1 182 
s.  16. — See  Gas  (I)  ...  949 


c.  17  (Waterworks  Clauses  Act,  1847),  ss.  35,  48,  50,  53. — 


See  Water  (4)      C67 

ss.  38,  42.— See  Water  (5)      ...  805 

s.  43.— See  Water  (6) 689 

■  ss.  43, 48, 49, 53.  —See  Water (3)  80 

■  s.  75--"See  Water  (7) 403 


c.  34  (Towns  Improvement  Clauses  Act,  1847)  s.  75. — 


See  Dangerous  buildings  135 

-  c.  89  (Town  Police  Clauses  Act,  1847),  s.  69.- 


See  Byerlaws  (12)          608 

II  &  12  Vict.  c.  43  (Summary  Jurisdiction  Act,  1848),  s.  14. — 

See  Nuisance  (18)          7M 

cm  (Poor  Removal  Act,  1848),  s.  f .— See  Poor  law  (10)  864 
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11  &  12  Vict  c.  clxiii.  (City  of  London  Sewers  Act,   1848),  ss.  33-42, 

116.— See  Contract  ( I) 93 

ss.  169,  187.— See  Rates  (i)  840 

1 2  &  1 3  Vict.  c.  1 4  ( Distress  for  Rates  Act,  1 849),  s.  i .  —See  Poor  Rate  (5 )  38 1 

ss.  I,  ?,  8,  Scheii. — See  Poor  Rate  (10)  59 

s.  2,  Sched. — See  Poor  Rate  (9)        ...  103 


c.  18  (Petty  Sessions  Act,  1849). — See  Police  (3)           ...  917 

c.  103  (Poor  Law  (Amendment)  Act,  1849),  s.  16.— 

See  Poor  law  (3) 1292 

14  &  15  Vict.  c.  xci.  (City  of  London  Sewers  Act,  1851),  s.  53. — 

See  Contract  (i) 93 

18  &  19  Vict.  c.  120  (Metropolis  Management  Act,  1855),  s.  57.— 

See  Officers  (I) 581 

ss.  74,  76,  83,  250.— See  Sewers  (2)...  672 

s.  76. — See  Buildings  (11)       356 

8S.  76,  83.— See  Drains  (8)     409 

ss.  82,  85,  211.— See  Drains  (7)         ...  280 

s.  105.— See  Streets  (II)         31 

ss.  105,  25a— See  Streets  (13,  14)   1124, 1144 

s.  114. — See  Streets  (2)           1024 

s.  202.— See  Bye-laws  (7)       233 

20  &  21  Vict  c.  43  (Summary  Jurisdiction  Act,  1857),  s.  2.— See  Jury  lists  965 

22  Vict.  c.  26  (Superannuation  Act,  1859),  ss.  2,  7. — See  Officers  (i) ...  581 

22  &  23  Vict  c.  49  (Poor  Law  (Payment  of  Debts)  Act,  1859),  ss.  i,  4. — 

See  Poor  Law  ( I )          1229 

23  &  24  Vict  c.  125  (Metropolis  Gas  Act,  i860),  s.  39. — See  (}as  (i) ...  949 

24  &  25  Vict.  c.  70  (Locomotive  Act,  1861),  s.  13. — See  Highways  (10)  461 

c.  xlvii.  (Northampton  Waterworks  Act,  1861),  s.  59. — 

See  Water  (8) 473 

25  &  26  Vict.  c.  102  (Metropolis  Management  Amendment  Act,  1862), 

s.  64. — See  Drains  (7) 280 

s.   77. — See   Streets  (13,   14,)    1 124,  1144 

s.  96.— See  Streets  (li,  12)...  31,  769 

c.  107  (Juries  Act,  1862),  s.  8. — See  Jury  lists 965 

26  &  27  Vict.  c.  93  (Waterworks  Clauses  Act,  1863),  s.  12.— 

See  Water  (4) 567 

27  &  28  Vict.  c.  39  (Union  Assessment  Committee  Amendment  Act, 

1864),  8.  I.— See  Poor  rate  (2)            1370 

s.  2.— See  Poor  rate  (i)  288 

30  &  31  Vict  c  84  (Vaccination  Act,  1867),  s.  31. — See  Vaccination  (2)  1204 

32  &  33  Vict.  c.  41  (Poor  Rate  Assessment  and  Collection  Act,   1869), 

ss.  I,  2.— See  Poor  rate  (7) 817 

ss.  14,  16.— See  Poor  rate  (8)  1338 


-c.  63  (Metropolitan  Poor  Amendment  Act,  1869),  s.  i. — 


See  Poor  law  (7)  734 

•  c.  ex.  (Huddersfield  Water  Act,  1869),  ss.  28,  32.- 


SeeWater(9) 32 

33  &  34  Vict.  c.  2  (Dissolved  Boards  of  Management  and  Guardians 

Act,  1870),  ss.  I,  12.— See  Poor  law  (7)       734 

c.  71  (National  Debt  Act,  1870),  ss.  18,  22. — 

Sec  Education  (6)          1324 

s.  22, — Sec  Poor  Law  (7)  734 
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33  &  34  Vict.  c.  75  (Elementary  Education  Act,  1870),  s.  3a— 

See  Education  (6)         1324 

c.  78  (Tramways  Act,  1870),  s.  43.— Sec  Tramways  (3)         896 


c.   c.   (Brighton  Intercepting  and  Outfall  Sewers  Act, 

1870),  ss.  4.  35,  36,  yj,  91.— See  Boundaries  (3)     1255 

34  &  35  Vict.  c.  41  (Gasworks  Clauses  Act,  187 1),  ss.  24,  27,  36.— 

See  Streets  (7) 1182 


■  c.  113  (Metropolis  Water  Act,  187 1),  ss.  3,  26-32. — 


See  Water  (6)       689 

35  &  36  Vict.  c.  77   (Metalliferous   Mines    Regulation    Act,    1872), 

•       ss.  13,  41.— See  Mine 456 

c.  xxiii.  (Gas  Light  and  Coke  Company's  Act,   1S72), 

s.  18.— Sec  Gas  (I)       949 

36  &  37  Vict.  c.  xcv.  (Hove  Commissioners  Act,   1873),  ss.  3,  5,  6, 

15,  61.— See  Boundaries  (3) 1255 

37  &  38  Vict.  c.  54  (Rating  Act,  1874),  ss.  3,  6.— See  Rates  (2)          ..  507 

38  &  39  Vict,  c  55  (Public  Health  Act,  1875),  s.  4.— 

See  Sewers  (i,  3)  I9>  974 

ss.  4,  13,  19,  21,  42,  43-— See  Sewers  (12)     ...  174 

— — ss.  4,  13,  94-96. — See  Nuisance  (i)      222 

ss.  4.  41. —See  Sewers  (5,  6)      545,  556 

ss.  4,  41,  94  —See  Sewers  (4) 1098 

ss.  4,  149. — See  Tramways  (x) 779 

ss.  4,  150.— See  Streets  (21)       835 

s- 39- — See  Sanitary  conveniences  (3) 127 

s.  64. — See  Mine 456 

ss.  96,  251,  Sched.  IV. — Sec  Nuisance  (18)    ...  714 

ss.  116,  117. — Sec  Food 1074 

ss.  120,  121,308. — See  Infectious  disease       ...  1345 

s.  132. — See  Hospital  ( I)          1310 

s.  15a— See  Streets  (6,  7,  17,  18)  270,  376,  441,  1182 

-  ss.   150,  257. — See   Landlord  and  tenant  (5); 


Streets  (16,  20)  605,959,1248 

ss.  150.  257,  268.— Sec  Streets  (15)      1350 

ss.  160,  257. — See  Dangerous  buildings  ...       135 

s.  211  (i,  b). — See  Rates  (2)      507 

s.  247. — See  Accounts 1209 


c.  63  (Sale  of  Food  and  Drugs  Act,  1875),  ss.  3,  18,  20, 


21,  Sched. — See  Adulteration  (4)       1280 

s.  6. — See  Adulteration  (5)                    ...  1317 

s.  25. — See  Adulteration  (6,  7)  437,  989 

39  &  40  Vict.  c.  61  (Divided  Parishes  and  Poor  Law  Amendment  Act, 

1876),  ss.  I,  3,  6.— See  Poor  law  (8)             301 

— ss.  34,  35.— See  Poor  law  (12) 853 

41  &  42  Vict.  c.  26  (Parliamentary  and  Municipal  Registration  Act,  1878), 

ss.  23,  28,  36. — See  Registration  of  Electors  (i)      202 

c.  49  (Weights  and  Measures  Act,  1878),  s.  25. — 

See  Weights  and  Measures  (2)            184 

—  s.  26. — See  Weights  and  Measures  (3,  4)     979,  1363 


■  c.  77  (Highways  and   Locomotives   (Amendment)  Act, 


1878),  s.  23.— See  Highways  (4,  5,  7,  8)       45,  652,  986,  1084 

42  &  43  Vict.  c.  49  (Summary  Jurisdiction  Act,  1879),  s.  16.  — 

See  Vaccination  (i)       1277 

s,  33.— See  Jury  Lists      965 
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43  &  44  Vict,  c  clxxxi.  (Gas  Light  and  Coke  and  other  Gas  Companies 

Acts  Amendment  Act,  1880),  ss.  7,  9,  15.— See  Gas  (3) 161 

45  &  46  V^ict.  c  50  (Municipal  Corporations  Act,  1882),  ss.  12,  56,  87, 

93. — See  Elections  (2) 7 

s.  23. — See  Bye-laws  (9)     1018 

s.  155. — See  .Municipal  Corporation  749 


c.  58  (Divided  Parishes  and  Poor  Law  Amendment  Act, 

1882),  s.  12.— See  Poor  rate  (I)  288 

47  &  48  Vict.  c.  70  (Municipal  Elections  (Corrupt  and  Illegal  Practices) 

Act,  1884),  s.  14.— See  Elections  (I) 1313 


c.   ccviii.  (Northampton  Corporation  Waterworks  Act, 

1884),  s.  36.— See  Water  (8) 473 

48  &  49  Vict.  c.  clxiv.  (Worcester  Extension  Act,  1885),  s.  108.— 

See  Mandamus  (i)        51 

50  &  51  Vict.  c.  2S  (Merchandise  Marks  Act,  1887),  s.  2  (i,  d^- 

See  Weights  and  Measures  (5)  ...     1000 

r—  c.  29  (Margarine  Act,  1887),  s.  6. — See  Adulteration  (i)     1239 

c.  Ixxi.  (Wakefield  Corporation  Act,  1887),  ss.  29-31. — 

See  Streets  (18) 270 

51  &  52  Vict.  c.  8  (Customs  and  Inland  Revenue  Act,  1888),  s,  24  (3). — 

See  Revenue  (i)  1130 

c.  41  (Local  Government  Act,  1888),  s.  16. — 

See  Bye-laws  (9)           1018 

ss.  57,  59,    125.— .See  Boundaries  (3)  1255 

s.  62. — See  Adjustments  (2) 596 

s.  120.— See  Officers  (1)        581 


•  c.  52  (Public  Health  (Buildings  in  Streets)  Act,   1888), 


s.  3.— See  Streets  (5) 826 

52  &  53  Vict.  c.  21  (Weights  and  Measures  Act,  1889),  s.  22.— 

See  Weights  and  Measures  ( I )            710 

c.  63  (Interpretation  Act,  1889),  s.  13  (i  i). — See  Jury  Lists  965 

53  &  54  Vict.  c.  5  (Lunacy  Act,  1890),  s.  283.— See  Poor  law  (2)       ...  1241 

c.  45  (Police  Act,  1890),  ss.  i,  4,  5,  10,  21,  36.— 

See  Police  (2) 1161 

ss.  13,  33,  39,  Sched.  III.— See  Police  (i)  494 


.  c.  59  (Public  Health  Acts  Amendment  Act.  1890),  s.  19.— 


See  Sewers  (4,  5.  6)      545,  55^,  1098 

s.  41.— See  Streets  (17)      376 


54  &  55  Vict.  c.  75  (Factory  and  Workshop  Act,  1891),  s.  7.— 

See  Landlord  and  tenant  (3) 1x90 

c  76  (Public  Health  (London)  Act,  1891),  ss.  3,  4. — 

See  Landlord  and  tenant  (2) ;  Nuisance  (2) ...1,617 

■ ss.  4,  5,  24,  130.— See  Nuisance  (19)  ...      446 

■ss.  4,  5,  II,  121,  141.— 


See  Tenant  for  life  and  remainderman  668,1050 

ss.  5,  23,  24. — See  Nuisance  (14)          ...  1213 

s.  24 —See  Nuisance  (15)           143 

ss  37,  39.  94— See  Bye-laws  (ii)        ...  334 

s.  39.  — See  Bye- laws  (7) 233 

s.  44. — Sec  Sanitary  conveniences  (2)  ...  638 

ss.  44, 45.— See  Sanitary  conveniences  (i)  1378 

s.  94.— See  Bye-laws  (10)          341 

ss.  117,  120.— See  Drains  (10) 1304 
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55  &  56  Viot  c.  39  (National  Debt  (Stockholders  RelieO  Act,  1892), 

s.  4. — See  Education  (6)  1324 

c.  57  (Private  Street  Works  Act,  1892),  »s.  5,  7.— 

See  Streets  (19) 367 

ss.6-S.-~SeeStreets(i8)      270 


56  &  57  Vict  c  61  (Public  Authorities  Protection  Act,  1893),  s.  I. — 

See  Limitation  of  time  (i,  2,  3) ;  Poor  law  (i)       ...  219,  662,  1094,  1229 

c.  73  (Local  Government  Act,  1894),  s.  i  (3). — 

See  Poor  law  (9)           1077 

ss.  21,  35,  62, — See  Areas          ...  763 

s.  26.— See  Highways  (2)           ...  744 

s.  42.— See  Boundaries  (3)         ...  1255 

ss.  54,  68.— See  Adjustments  (2)  596 

s.  68.  —See  Education  (5)           ...  82 1 

s.  81  (7).— See  Officers  (i)          ...  581 


-  c.  ccix.  (Harrogate  Corporation  Act,  1893),  ^  ^7' 


See  Bye-laws  (4) 525 

57  &  58  Vict.  c.  Ixvii.  (Surrey  Commercial  Dock  Act,  1894),  s.  4. — 

See  Buildings  (II)          356 

c.  ccxiii.  (London  Building  Act,  1894),  ss.  5,  7,  8. — 

See  Streets  (8) 1065 

s.  13(5).  —See  Buildings  ( 10) . . .  1 034 

s.  22.— See  Streets  (3) 905 

ss.  24-27,  183.— See  Streets  (4)  1265 

ss.  122,  200. — Sec  Buildings  (9)  147 


58  &  59  Vict.  c.  16  (Finance  Act,  1895),  s.  12.— See  Revenue  (2)       ...       789 

61  &  62  Vict.  c.  29  (Locomotives  Act,  1898),  s.  6. — See  Highways  (10)      461 

s.  12.— See  Highways  (4,  5,  7,  8) ; 

Limitation  of  time  ( I) 45,652,986,1084,1094 

•  c.  49  (Vaccination  Act,  1898),  s.  2  (i).— 


See  Vaccination  (i)       1277 

62  &  63  Vict.  c.  14  (London  Government  Act,  1899),  ss.  8  (3),  30  (i). — 

See  Officers  (3) 4^ 

s.  30.— See  Officers  (i)       581 

c.  51  (Sale  of  Foods  and  Drugs  Act,  1899),  s.  19.  - 

See  Adulteration  (2,  3) 7i9i  ioo7 

s.  20. — See  Adulteration  (7)      989 

c.  cclxvi.  (London  County  Council  (Improvements)  Act, 


1899),  s.  55  (6).— See  Streets  (23)      1286 

63  &  64  Vict.  c.  xlii.  (Newport  Corporation  Act,  1900),  s.  51.— 

See  Tramways  (I)         779 

c.  cxliii.  (Midland  Railway  Act,  1900),  s.  18.— 

See  Streets  (13) 1124 

•  c.  cxcvii.  (Education  Board  Provisional  Order  Confirma- 


tion (London)  Act,  1900),  s  4. — See  Land  (3)  116 

c.  ccxiii.  (Ilfracombe  Improvement  Act,  1900),  s.  87. — 

See  Streets  (I) 215 

I  Edw.  VII.  c.  22  (Factory  and  Workshop  Act,  1901),  s.  14.— 

See  Landlord  and  tenant  (3) 1190 

ss.  14,  149. — See  Factories  and  Workshops  (4)      809 

s.    loi. — See    Landlord    and    tenant    (6,    7) ; 

Bakehouse?  (3) 879,  1004,  I171 
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2  Edw.  VII.  c.  42  (Education  Act,  1902).— See  Education  (i) 1295 

ss.  I,  5,  6,  7,  10,  II,  13,  23,  25.— See  Education  (2)  320 

ss.  I,  5,  25,  Sched.  II.  (i).— See  Education  (6)        ...  1324 

ss.  17  (I ),  21  (3).— See  Education  (4) 1222 

sched.  II.  (I,  22). — See  Education  (5) 821 

3  Edw.  VII.  c.  36  (Motor  Car  Act,  1903),  s.  i.— See  Highways  (9)    ...      913' 

STREETS. 

(1)  Adveptlsliiir  hoapdlnflT -  LoofU  Aot— Land  "abutting:  on  op 
adjoining**  stpeet— Hoapdlng*  seiiapated  ft*oni  stpeet  by  stplp  of 
land— Ilft*aoonibe  Imppovement  Aot,  1000  (68  &  64  Vlot.  e.  eoxilLX 
■•  87. 

By  a  local  Act  a  penalty  was  imposed  upon  anyone  who  erected  a  hoarding 
wholly  or  partly  for  advertising  purposes,  in  or  abutting  on  or  adjoining  any 
street  without  the  consent  of  the  Council 

Held,  that  a  hoarding  erected  in  the  centre  of  a  hedge  bank,  and  thus 
divided  from  the  street  by  a  continuous  narrow  strip  of  private  land  through- 
out its  length,  did  not  abut  on  or  adjoin  the  street  within  the  meaning  of  the 
Act. 

Bamett  v.  Covell        215 

(2>  BpeaklnflT  up  to  lay  pipes— IVatop  mains— Reinstatement-  of 
fltpeet— MetPopoUs-Expenses— Chapffe  fop  supepvlslon— Metpopolls 
Management  Act,  1865  (18  6g  19  Viet.  o.  120X  s.  114. 

Where  a  metropolitan  local  authority  employ  contractors  to  reinstate 
streets  broken  up  by  a  company  in  pursuance  of  statutory  powers  they  may, 
under  section  114  oi  the  Metropolis  Management  Act,  1855,  trover  from  the 
company  not  only  the  sum  actually  paid  by  the  authority  to  their  contractors, 
but  also  a  proper  additional  sum  in  respect  of  supervision  over  the  work 
actually  exercised  by  the  authority's. officers;  for  the  expenses  of  such  super- 
vision are  within  the  meaning  of  the  section  expenses  of  filling  in  the  ground 
and  making  good  the  pavement. 

New  River  Co.  v.  Westminster  City  Council 1024 

NOTE.— An  appeal  in  this  case,  sub  nom.  Metropolitan  Water  Board  v. 
Westminster  City  Council  came  on  on  Dec,  6,  1904;  but  was  adjourned  for 
further  findings  of  fact  by  the  magistrate  who  stated  the  case  for  the 
High  Court. 

(8)  Bulldln^r  line  — Metropolis— Adveptlsement  cases  fixed  to 
fipont  of  ppemlses— "  Biilldln^r  op  stpuotupe '*— Liondon  Building  Aot, 
1894  (67  As  58  Vict,  c  ccxllL),  s.  22. 

The  respondents  were  charged  before  a  magistrate  with  a  breach  of  sec- 
tion 22  of  the  London  Building  Act,  1894,  which  in  certain  cases  prohibits  the 
erection,  without  the  consent  of  the  London  County  Council,  of  any  **  building 
or  structure"  beyond  the  general  line  of  building  in  a  street,  in  respect  of 
certain  advertising  cases  affixed  by  him  to  buildings  in  a  street. 

These  cases  were  from  2  to  5  feet  in  width  and  from  7.  to  5  feet  in  height. 
They  were  constructed  of  sheet  iron  and  supported  by  strong  wrought  iron 
supports  securely  cut  and  pinned  through  the  walls  of  the  building.  The 
outer  side  of  each  case  was  covered  with  a  wooden  frame  carrying  canvas  or 
linen  lined  with  advertisements,  intended  to  be  illuminated  by  electric  light. 
They  projected  some  10  inches  beyond  the  general  line  of  building. 

The  magistrate  refused  to  convict,  and  stated  a  case  in  which  he  stated 
that  in  his  opinion  the  cases  were  not  structures  within  the  meaning  of  the 
Act,  and  that  they  were  in  the  nature  of  mere  excrescences  which  could  be 
removed  at  will  without  injury  to  the  fabric,  and  that  they  therefore  could  not 
be  said  to  be  a  bringing  forward  of  the  main  building  such  as  was  contem- 
plated by  the  statute. 
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Held,  by  the  majority  of  the  Court  (Lord  Alverstone  C.J.  and  Kennedy  J., 
Wills  J.  dissenting),  that  the  magistrate's  decision  could  not  be  disturbed  ai 
it  did  not  appear  that  he  was  wrong  in  law. 

Hull  V.  London  County  Council,  1901,  i  Q.  B.  580;  70  L.  J.  Q.  B.  364, 
commented  on. 

London  County  Council  v.  Illuminated  Advertisements  Co. 905 


(4)  BuUdlnflT  llne-MetPopollflh-L«n«rth  of  stpeet  to  be  < 
In  doflnlnflT  general  line  of  bulldlncre— Trtbunal  of  Appeal— C<Mite- 
liondon  Bulldlnflr  Aet,  1804  <67  &  58  Viet.  e.  ocxlllX  bb,  25—27, 188. 

It  is  competent  to  the  Tribunal  of  Appeal  imder  the  London  Building  Act, 
1S94,  on  appeal  to  them  from  a  certificate  of  the  superintending  architect 
defining  the  general  line  of  buildings  to  take  into  consideration  a  greater  or 
less  length  of  street  than  that  taken  into  consideration  by  the  superintending 
architect  in  defining  such  line. 

The  Tribunal  of  Appeal  have  power  on  an  appeal  to  them  to  award  a 
party  to  the  appeal  a  lump  sum  for  costs. 

In  re  London  Building  Act,  1894,  and  in  re  London  County  Council  1265 

(5)  Bulldln^r  Une  —  Ppojeetlon  In  ft*ont  of  front  main  vrall  of 
adJolnlnflT  house— Statutopy  oblUratlon— Statutory  penalty— Impo- 
sition —  Contlnuln^r  ofTenoe  —  SubseQuent  action  by  Att<»>ney- 
Oenepal— Injunction— Mandatopy  oPdep— Public  Health  CBuUdinffs 
In  Stpeets)  Act,  1888  (51  &  52  Vlot.  c  52X  a.  8. 

The  statutory  penalty  prescribed  by  section  3  of  the  Public  Health  (Build- 
ings in  Streets)  Act,  1888,  for  offences  against  the  enactment  contained  in  that 
section,  is  not  the  only  remedy  available  in  respect  of  a  breach  of  the  statutory 
obligation  thereby  imposed.  The  Act  is  a  public  general  statute,  and  where 
an  offence  against  the  section  has  been  committed,  the  Attorney- General,  on 
behalf  of  the  public,  can  sue  for  a  mandatory  order  to  pull  down  the  offending 
building,  notwithstanding  that  the  statutory  penalty  has  been  already  imposed 
in  respect  of  the  same  building. 

Attorney-General  v.  Wimbledon  House  Estate  Co 8a6 

(6)  Covenant  to  pay  a  ppopoptlonate  shape  of  pepaiplnfir  i^nd 
maintaining:  a  road  until  undeptaken  by  local  authority— Standard 
of  pepaip— Reconotpuctlon— IVopk  In  excess  of  oovenant— PubUe 
Health  Act,  1875  (88  &  89  Vict,  c  55),  s.  150. 

The  plaintiff,  in  developing  a  building  estate,  granted  a  lease  of  one  piece 
of  land  and  conveyed  another  piece  of  land  to  the  defendant,  the  properly  all 
abutting  on  a  newly-made  and  incomplete  road.  The  lease  and  the  convey- 
ance both  contained  covenants  by  the  defendant,  in  similar  but  slightly 
different  language,  to  pay  a  proportionate  share,  to  be  fixed  by  the  plaintiff's 
surveyor,  of  repairing  and  maintaining  the  road  until  undertaken  bj  the  local 
authority.  For  three  years  the  defendant  paid  small  contributions  m  common 
with  other  frontagers,  but  when  the  plaintiff,  by  arrangement  with  the  local 
authority,  in  order  that  the  road  mignt  be  taken  over  by  them,  expended  a 
large  sum  on  extensive  works  on  the  road,  the  defendant  declined  to  pay  his 
apportioned  share  of  the  outlay. 

Held,  that  the  defendant's  covenants  did  not  extend  to  the  work  done, 
which  was  practicallv  a  reconstruction  of  the  road,  to  which  the  defendant  was 
not  liable  to  contribute ;  and  that  as  the  plaintiff  declined  to  amend  his  claim 
by  asking  for  an  inquiry  as  to  what  part  of  the  work  could  be  called  repairs, 
the  action  must  be  dismissed  with  costs. 

Scott  V.  Brown  44» 

NOTE.  The  order  of  Joyce  J.  in  the  above  case  was  varied  by  the  Court 
of  Appeal,  Dec.  1,  1904,  A  report  of  the  case  in  the  Court  of  Appeal  will 
appear  in  due  course. 
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(7)  Lilflrhtln«r— LAmp  fixed  by  local  authority  In  private  passage 
-OlUeoUon  by  owner  of  paasa«re  to  the  layln«r  of  gsm  plpe-Ppo- 
eeedlnffs  by  local  authority  against  ^as  company  —  Oaswopka 
Clauses  Act,  1S47  (10  Vict,  c  16X  ss.  6,  7-aaswopks  Clauses  Act, 
1871  (84  de  36  Vict,  c  4d)  ss.  24,  27,  .86- Liverpool  Improvement  Act, 
1842  (6  &;  6  Vict,  c  cvLX  ss.  162,  166-Publlc  Health  Act,  1876  (88  &;  89 
Vict,  c  66X  s.  16a 

Where  an  urban  authority  take  proceedings  for  penalties  against  a  gas 
company,  with  whose  Acts  the  Gasworks  Clauses  Acte  are  incorporated,  under 
section  36  of  the  Gasworks  Clauses  Act,  1871,  in  respect  of  the  failure  of  the 
company  to  supply  gas  to  a  public  lamp  which  the  urban  authority  have  erected 
within  50  3rards  of  one  of  the  company's  mains,  it  is  a  good  defence^  having 
regard  to  section  7  of  the  Gasworks  Clauses  Act,  1847,  *o'  ^^^  company  to 
show  that  the  lamp  is  in  a  passage  not  dedicated  to  the  public  use,  and  that 
the  owners  of  the  passage  object  to  the  laying  of  a  pipe  in  the  passage  to 
connect  the  lamp  with  the  main,  notwithstanding  that  the  passage  may  be  a 
"street"  within  ihe  Public  Health  Act,  1875,  in  which  the  urban  authority 
could  cause  means  of  lighting  to  be  provided  under  section  150  of  that  Act. 

Quaere,  whether  proceedings  under  section  36  of  the  Act  of  187 1  for  refusal 
to  supply  gas  to  a  public  lamp  are  available  in  any  case  until  the  lamp  has 
actually  been  connected  with  the  main. 

Bellamy  v.  Liverpool  United  Gas  Light  Co 1x82 

(8>  Meanln«r  of  **  street  "—Forming  and  layln«r  out  of  street  for 
foot  traffic— Metropolis— Market  or  bazaar- London  BuUdln^r  Act, 
1894  (67  &;  68  Vict,  c  ccxlll.),  ss.  6,  7,  8. 

A  court  in  the  Metropolis  laid  out  on  ground  cleared  of  ancient  buildings, 
with  55  places  of  business  on  one  side  with  24  independent  shops  on  the  other, 
and  having  six  or  seven  means  of  access  for  persons  on  foot  from  the  sur- 
rounding streets  through  the  buildings,  is  a  street  intended  for  foot  traffic 
within  section  7  of  the  London  Building  Act,  1894,  and  requires  the  sanction 
of  the  London  County  Council  to  its  formation,  though  the  control  of  the 
entrances  is  retained  by  the  owner,  who  closes  the  main  gates  at  night  and  «>n 
certain  days,  and  though  the  court  with  the  places  of  business  and  shops  is 
intended  to  form  and  does  form  as  a  whole  a  market  or  bazaar. 

London  County  Council  v.  Davis 1065 

(9)  Nuisances  —  Metropolis  —  Obstruction  of  street  —  (Foster- 
mongers  —  Rl^rht  to  prosecute  —  Information  laid  by  officer  of 
metropolitan  borou^rh  council  and  expressed  to  be  on  behalf  of 
eouncU-Metropolltan  PoUce  Act,  1889  (2  &  8  Vict,  c  47X  s.  60  (7>. 

A  person  may  be  convicted  under  section  60  (7)  of  the  Metropolitan  Police 
Act^  1839  (which  deals  with  the  obstruction  of  streets  by  costermongers,  &c.), 
on  an  information  laid  by  an  officer  of  a  metropolitan  borough  council  acting 
under  instructions  from  the  council  and  expressed  to  be  laid  *"  on  behalf  of  the 
council " ;  for  there  is  nothing  to  restrict  the  right  to  prosecute  under  the 
enactment  to  the  police  and,  on  the  question  whether  there  can  be  a  convic- 
tion, it  is  unnecessary  to  consider  whether  the  council  have  power  to  prosecute, 
since  the  words  **  on  behalf  of  the  council "  may  be  rejected  as  surplusage  if 
necessary. 

St.  Leonard's,  Shoreditch,  Vestr>'  v.  Franklin  (1878)  3  C.  P.  D.  377; 
47  L.  J.  C.  P.  727,  distinguished. 

Allmnn  v.  Hardcastle  13 

(10)  Nuisances  —  Obstruction  —  Reasonable  user  for  business 
purpose  Wilful  obstruction— Evidence— Metropolitan  Police  Act* 
1889  (2  &;  8  Vict,  c  47X  s.  64  (6). 

The  appellant  was  convicted  by  a  magistrate  under  section  54  (6)  of  the 
Metropolitan  Police  Act,  1839,  of  causing  wilful  obstruction  in  a  street  by 
means  of  a  truck,  containing  apparatus  worked  by  a  petrol  motor  for  cleansing 
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houses  by  what  is  called  the  vacuum  process,  which  he  caused  to  stand  in  the 
street  for  some  hours  while  in  use  for  cleaning  a  house.  The  truck  was  of 
such  dimensions  and  so  placed  as  to  leave  ample  room  for  vehicles  to  pass, 
and  there  was  no  evidence  that  any  passenger  was  prevented  from  passing 
along  the  street  or  incommoded.  The  magistrate  found  that  the  business 
purpose  and  time  selected  were  reasonable,  that  neither  the  time  nor  space 
occupied  was  excessive,  but  that  the  system  of  house  cleaning  in  question  was 
not  necessary  to  the  ordinary  comfort  of  life,  and  was  still  in  an  experimental 
stage,  and  could  not  be  regarded  as  an  incident  of  every-day  life,  and  that  the 
noise  and  collection  of  sightseers  might  be  productive  of  discomfort  to  occu- 
pants of  houses  and  to  people  using  the  street. 

Held,  upon  a  case  stated  setting  out  the  above  facts  and  findings,  there 
\^as  no  evidence  of  wilful  obstruction,  and  that  the  conviction  could  not  be 
supported. 

Dunn  v.  Holt  S^^ 

(11)  PftvlnflT  expenses-  MetPopoUs- Appoptloninent  of  estflmatod 
expenses  —  Appoptlonment  by  tempopary  supveyop  —  HeteK>poll8 
Management  Aot,  1866  (18  &  19  Vlot.  c  120X  s.  106  -  HetPopoUa 
Mana«rement  Amendment  Act,  1862  (26  &  26  Vict.  o.  102>,  s.  96w 

Order  of  Kekewich  J.  (i  L.  G.  R.  416)  discharged  on  terms  by  consent. 

Kendal  v.   Lewisham  Borough  Council 31 

(12)  Pavln^r  expenses  —  Hetpopolis  —  Liandlopd  and  tenant - 
Covenant  by  tenant  to  pay  ohapffes  imposed  on  fWMitaseB  — 
Payment  by  tenant  to  looal  authority  of  pent  due  to  landlopd- 
RUrht  of  iandlopd  to  distpaln  —  Metpopolls  Management  Amend- 
ment Act,  1862  (26  &  26  Vict.  e.  102X  ■•  96w 

The  pajTnent  made  by  an  occupier  of  premises  of  a  sum  apportioned  on  the 
premises  in  respect  of  paving  expenses  under  the  Metropolis  Management 
Acts,  on  the  demand  of  the  local  authority  under  section  96  of  the  Metropolis 
Management  Amendment  Act,  1862,  is  not  a  payment  of  rent,  but  a  payment 
of  a  sum  on  account  of  the  charges  and  expenses  incurred  by  the  local  authority 
measured  by  the  amount  of  the  rent  due  from  the  occupier  to  his  landlord. 
The  occupier  is  entitled  to  deduct  the  amount  which  he  so  pays  from  his  rent, 
provided  that  he  has  not  entered  into  any  contract  with  his  landlord  which 
prevents  him  from  so  doing ;  but  if  he  has  entered  into  an  agreement  with  bis 
landlord  to  pay  such  charges  as  those  in  question  he  is  not  entitled  to  make 
the  deduction,  and  the  rent  remains  due  notwithstanding  the  pajinent  to  the 
local  authority,  and  the  landlord  can  distrain  for  it. 

Skinner  v.  Hunt  ...         .* 7^ 

(18)  Paving  expenses- MetPopoU8-'*Ownep**—Liand  suljjeet  to 
statutory  Incapacity  to  yield  pent  undep  enactment  lop  benefit  of 
individual -Metpopolis  Mana«rement  Act,  1866  (18  &  10  Vict.  c.  120X 
ss.  106,  260— Metpopolls  Management  Amendment  Act,  1862  (26  &t 
26  Vict.  c.  102X  s.  77 -Midland  RaUway  Act,  1900  (68  &  64  Viet, 
c  cxliiL),  s.  la 

A  provision  in  a  local  Act  restricting  the  user  of  land  in  such  a  way  as  to 
render  it  incapable  of  yielding  a  rent  inserted  in  the  Act  for  the  benefit  of 
individuals  does  not  prevent  the  persons  to  whom  the  land  belongs  from  being 
"owners"  thereof  within  the  meaning  of  the- Metropolis  Management  Acts, 
and  liable  accordingly  to  contribute  to  the  expenses  of  paving  a  new  street  on 
which  the  land  abuts,  for  the  statutory  restrictions  may  at  any  time  be  removed 
by  agreement  between  the  parties,  and  the  land  be  thus  rendered  capable  of 
yielding  a  rent,  without  the  aid  of  further  legislation. 

Hampstead  Borough  Council  v.  Midland  Railway  Co 1124 
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(14)  Pavln^r  B:zpeiiae«-MetPopolls-**Ownep'*-Liand  held  fop 
puppiMes  of  nAvl£r»tlon  of  Plvep  —  MetPopoUs  WtLOB4fmmnt  Aat, 
1866  (18  &  19  Vlot.  e.  120X  08.  106,  260  -  Metpopolls  Maiia«r»meiit 
(Amendment)  Aet,  1862  (26  &  26  Vict.  e.  102X  ■•  77. 

The  Lee  Conservancy  Board  are  a  statutory  body  constituted  for  the  con- 
servation of  the  river  Lee.  Under  their  Acts  they  derive  a  revenue  from  tolls, 
the  sale  of  water  from  the  river  in  bulk,  and  like  sources,  but  their  revenue  is 
applicable  entirely  to  the  expenses  of  carrying  out  their  Acts  and  of  the  repay- 
ment with  interest  of  moneys  borrowed  by  the  Board  or  their  predecessors  for 
the  purposes  of  those  Acts,  and  not  in  any  other  sense  to  purposes  of  profit. 
They  have  power  to  construct  docks,  wharfs,  and  other  works  in  connection 
with  the  navigation,  to  acquire  land  for  the  purposes  of  their  Acts,  and  to 
dispose  of  superfluous  lands. 

Held,  that  the  Board  were  "owners,"  within  the  meaning  of  the  Metro- 
polis Management  Acts,  of  land  acquired  and  held  by  them  for  the  purpose  of 
strengthening  the  bank  of  a  navigable  cut  of  the  river,  so  as  to  be  liable  to 
contribute  to  the  'expenses  of  paving  a  new  street  on  which  the  land  abutted. 

Decision  of  Wright  J.,  reported  2  L.  G.  R.  74,  reversed. 

Hackney  Borough  Council  v.  Lee  Conservancy  Board  1144 

(16)  Pplvate  stpeet  wopks— Appoptlonment— Apbltpatlon— Jiip1»- 
dletlon  of  apbltpatop  —  Reoovepy  of  expenses  —  JupfedloUon  of 
Justices— Appeal  to  Local  Govepnment  Boapd— Public  Health  Aet^ 
1876  (98  &  88  Vict,  c  66),  ss.  160,  267,  268. 

An  objection  to  an  apportionment  of  expenses  of  private  street  works  under 
section  150  of  the  Public  Health  Act,  1875,  on  the  ground  that  it  includes,  in 
addition  to  expenses  properly  chargeable  against  the  frontagers,  expenses  not 
properly  so  chargeable — e.g.,  expenses  of  sewering  where  the  street  is  already 
sewered  to  the  satisfaction  of  the  local  authority— H:annot  be  taken  either  before 
an  arbitrator  to  whom  a  dispute  as  to  the  apportionment  is  referred  under 
section  257,  or  whether  the  apportionment  has  been  disputed  or  not,  by  way 
of  defence  to  proceedings  for  the  recovery  of  the  amount  apportioned.  The 
only  remedv  of  the  frontager  in  such  a  case  is  by  appeal  to  the  Local  Govem- 
menc  Board  under  section  268. 

Wakev.  Sheffield  Corporation  {1883)  12  Q.  B.  D.  142;  53  L.  J.  M.  C.  i, 
followed. 

Homsey  Local  Board  v.  Davis,  1893,  i  Q.  B.  756;  62  L.  J.  Q.  B.  427, 
explained. 

Re  Hanwell  Urban  District  Council  and  Smith  1350 

(16)  Pplvate  stpeet  wopks— Chapflre  on  ppemlses  —  Time  wben 
chapffe  commences— Sale  of  leaseholds— Outffolnflrs  until  comple- 
tion—Payment as  betinreen  vendop  and  pupohasep—Publlc  Health 
Act,  1876  (88  As  80  Vict,  c  66),  ss.  160,  267. 

The  charge  upon  premises  given  by  section  257  of  the  Public  Health  Act, 
1875,  for  exptnses  incurred  by  the  local  authority  in  executing  private  street 
works  under  section  150  of  the  Act,  first  arises  upon  completion  of  the  works, 
and  not  upon  the  local  authority  entering  into  an  agreement  with  a  contractor 
for  their  execution. 

Where,  therefore,  as  between  vendor  and  purchaser,  outgoings  in  respect 
of  premises  to  which  such  a  charge  attaches  are  payable  by  the  vendor  up  to 
a  given  date  and  by  the  purchaser  after  that  date,  the  expenses  are  payable 
by  the  purchaser  if  the  works  are  not  completed  till  after  that  date,  though  at 
that  date  an  agreement  for  their  execution  has  been  entered  into  by  the  local 
authority  and  the  works  are  in  progress. 

Decision  of  Byrne  J.,  1904,  i  Ch.  493;  2  L.  G.  R.  512;  73  L.  J.  Ch.  382, 
affirmed. 

Stock  V.  Meakin,  1900,  1  Ch.  683;  69  L.  J.  Ch.  401,  followed. 

Tubbjv.  Wynne,  1897,  i  Q.  B.  74;  66  L.  J.  Q.  B.  116,  distinguished. 

Per  Romer'L.J.  In  re  Highett  and  Bird's  Contract,  1903,  i  Ch.  287; 
72  L.  J.  Ch.  220,  explained. 

Allen  and   DriscolPs  Contract,    Re  959 
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(17)  Private  stv—t  ^iroplui  —  Covenant  to 'maintain  road  ontU 
** taken  to"  by  local  authoi4ty-Reoovei>y  of  expenses  of  private 
street  wopks  executed  by  looal  authority— PubUe  Health  Aot»  1875 
(88  &  88  Viot.  e.  bS\  s.  160-PubUe  Health  Aets  Amendment  Aet. 
1860  (58  de  M  Viet.  e.  69X  ■•  4L 

The  defendant  in  the  course  of  developing  certain  building  land  in  the 
year  x888  formed  a  road  on  the  boundary  between  his  property  and  land  of 
the  plaintiff,  and  laid  a  sewer  under  it.  The  plaintiff  contributed  towards  the 
expense,  and  in  consideration  of  such  contribution  the  defendant  covenanted 
that  it  should  be  lawful  for  the  plaintiff  and  his  tenants  to  use  the  roadway, 
and  that  the  plaintiff  should, not  be  under  any  liability  "to  contribute  to  the 
maintenance  or  repair  of  the  said  roadway  and  sewer  "  or  any  works  connected 
therewith,  but  that  the  same  should  be  solelv  maintained  by  the  defendant 
•^  until  the  same  should  be  taken  to  by  the  parish  or  some  other  local  or  public 
authority." 

In  1900  the  local  authority  made  the  road  up  under  section  150  of  the 
Public  Health, Act,  1875,  ^^  '^^^  expense  of  the  frontagers,  and  afterwards 
declared  it  a  highway  repairable  by  the  inhabitants  at  large. 

Held,  that  «he  plaintiff  was  not  entitled  under  the  covenant  to  recover  from 
the  defendant  the  share  of  the  expense  of  making  up  the  road  apportioned  on 
the  plaintiff  under  the  section,  as  the  work  done  by  the  local  authority  was 
not  mere  maintenance  and  repair. 

Decision  of  Bigham  J.  (i  L.  (».  R.  113)  reversed. 

Moore  v.   Todd  376 

(18)  Private  street  works  Deolslon  of  Justlees  that  street  Is  a 
hl8'hway  pepalpable  by  Inhabitants  at  lapflre  -  Res  Judleatar- 
BSstoppel  -  Public  Health  Act,  1876  (88  &  89  Viet,  c  66X  s.  160- 
W^akefleld  Ck>ppopatlon  Act,  1887  (60  &  61  Vict,  c  IxzLX  ss.  88,  80, 
81-Private  Street  Works  Act,  1882  (66  &  66  ^et.  c  67\  ss.  8,  7,  a 

A  decision  of  justices  upon  an  objection  taken  by  frontagers  to  a  proposal 
for  the  execution  of  private  street  works  under  the  Private  Street  Works  Act, 
1892  (or  a  local  Act  containing  similar  provisions),  that  the  street  is  a  highway 
repairable  by  the  inhabitants  at  large  is  in  the  nature  of  a  decision  in  rem, 
and  is  therefore  conclusive  on  the  point  if  the  local  authority  subsec^uently 
make  a  fresh  proposal  for  the  execution  of  private  street  works  in  the  street 
under  the  Act,  and  the  objection  is  again  taken. 

Judgment  of  the  Court  of  Appeal,  1903,  i  K.  B.  417;  i  L.  G.  R.  337; 
72  L.  J.  K.  B.  345,  affirmed. 

Reg.  V.  Hutchings  (1881)  6  Q.  B.  D.  300;  50  L.  J.  M.  C.  35,  distinguished. 

Semble  (per  the  Earl  of  Halsburj'  L.C.),  that  justices  before  whom  pro- 
ceedings are  taken  for  the  recovery  of  expenses  of  private  street  works  under 
section  150  of  the  Public  Health  Act,  1875,  cannot  entertain  the  question 
whether  the  street  is  or  is  not  repairable  by  the  inhabitants  at  large. 

Wakefield  Corporation  v.   Cooke 270 

(19)  Private  street  works  —  Objections— Grounds  of  objection- 
Objection  that  alleflped  street  Is  not  a  ** street"  within  the  meaning 
of  the  Act-  Admissibility  of  evidence  that  alleged  street  Is  a 
highway  rei>ali*Able  by  the  Inhabitants  at  large— Private  Street 
VTorks  Aet,  1892  (66  de  56  Viet,  c  67X  ss.  6,  7. 

For  the  purpose  of  showing  that  an  alleged  street  docs  not  come  within 
the  definition  of  **  street "  in  section  j  of  the  Private  Street  Works  Act,  1892, 
an  owner  of  premises  whose  notice  of  objection  is  framed  under  section  7  (a), 
as  an  objection  that  the  alleged  street  is  not  a  street  within  the  meaning  of 
the  Act,  may  give  evidence  that  the  alleged  street  is  a  highway  repairable  by 
the  inhabitants  at  large,  as  if  the  notice  had  been  framed  under  section  7  (b) 
specifically  raising  the  objection  that  the  street  is  so  repairable. 

Quaere,  whether  on  the  hearing  of  an  objection  under  the  Act  the  justices 
can  amend  the  notice  of  objection  so  as  to  let  in  evidence  which  would  be 
inadmissible  under  the  notice  as  drawn. 

Carey  v.  Bexhill  Corporation         367 
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(20)  Prtvate  stpe^t  wopks— Recovery  of  expenees— Change  of 
oiimepship  between  oompletlon  of  wopIui  and  appoptlonmeot— 
ContlnulnflT  UabiUty  of  fopmep  ownep-PubUo  Healtb  Act,  1876 
(88  ds  80  Vtot.  c  66)  as.  160,  267. 

Expenses  of  private  street  works  executed  under  section  150  of  the  Public 
Health  Act,  1875,  ^^  recoverable  from  the  person  who  was  owner  of  the 
pren'iises  abutting  on  the  street  when  the  notice  requiring  the  frontagers  to 
execute  the  works  was  served  and  when  the  work  was  completed;  although 
he  has  ceased  to  be  owner  of  the  premises  before  the  expenses  are  apportioned 
or  demanded. 

Decision  of  Divisional  Court,  reported  2  L.  G.  R.  539,  reversed. 

Dicta  of  Cockbum  C.J.  in  Reg.  v.  Swindon  New  Town  Local  Board  (1879) 
4  Q.  B.  D.  305;  48  L.  J.  M.  C.  119,  disapproved. 

Millard  v.  Balby-with-Hexthorpe  Urban  District  Council       1248 

(21)  Prtvate  atpeet  wopke— **  Street ''—Passage— Cul-de-aao— 
Ppemlses  abutting  thepeon  without  rtffht  of  aooeee  thepeto- 
PubUe  Health  Aet,  1876  (88  &  89  Viet.  e.  66X  08.  4,  16a 

A  passage  forming  a  cul-de*sac  and  not  dedicated  as  a  highway  may  be 
a  "street"  within  section  150  of  the  Public  Health  Act,  1875,  and  the  owner 
of  premises  abutting  thereon  will  in  such  case  be  liable  to  pay  his  apportioned 
share  of  the  costs  incured  by  the  local  authority  in  making  it  up,  notwithstand- 
ing that  he  has  no  right  of  access  to  it. 

Walthamstow  Urban  District  Council  v.  Sandell  835 

(22)  Prtvate  etpeet  wopka— Tenant's  covenant  to  pay  patea,  6m* 
— IVopka  exeeuted  befope  date  of  leaae. 

See  Landlord  and  tenant  (5) 605 

(28)  Stpeet  **leadln£r  Into**  anothep  stpeet— Liondon  Countgr 
Council  (Imppovements)  Aots,  1899  (62  &  68  Vlot.  e.  oolxvLX 
■•66  (6). 

A  section  of  an  Act  of  Parliament  dealing  with  the  construction  of  a  new 
central  street,  and  in  particular  with  the  powers  of  the  defendant  local 
authority  to  move  the  site  of  the  plaintiffs*  premises,  provided  that  the  defen- 
dants should  ''maintain  a  public  street  of  not  less  than  25  feet  in  width  along 
the  northern  boundary  of  the  new  site  leading  into  the  new  central  street." 

Held,  that  the  obligation  on  the  defendants  was  to  maintain  a  street  leading 
substantially,  though  not  necessarily  mathematically,  straight  into  the  new 
central  street. 

Metropolitan  Electric  Supply  Co.  v.  London  County  Council         ...  1286 

(24)  Sub^vay  —  Constpuotlon  of  subway  by  local  authority  — 
Coloupable  use  of  statutopy  po^veps— Trespess. 

See  Sanitary  conveniences  (2)  638 

(26)  Tpamways  In— Local  Act— Powep  to  eonstpuet  appapatus  In 
stpeet— Epectlon  of  standapd  on  foot  pavement- Takln^r  of  land- 
Compensation. 

See  Tramways  (i)       779 

SUMMARY   JURISDICTION. 

(1)  Abatement  of  nuisance— Slfirnatupe  of  opdcp— Opdep  sl^rned 
by  one  Justice  only. 

See  Nuisance  (18)       714 

(2)  Conviction— Duplicity— Conviction  fop  dplvlnflr  at  a  speed  op 
In  a  mannep  dansepous  to  the  publle. 

Sec  Highways  (9)        913 
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SUMMARY  JURISDIOTION-Continued. 

(8,  4)  Umltatloii  of  time— Instltutton  of  ppoaeoutlon. 

See  Adulteration  (2,  3)  ...      719,1007 

(6)  Limitation  of  time  —  Moment  ft>om  which  time  pons  -- 
Buildln«r  In  oontpaventlon  of  statute. 

See  Buildings  (9)         ...     147 

(6)  Opdep  to  vaccinate  ■l^rned  but  not  sealed— Validity— Sub- 
ssQuent  opdcp  puppoptlnff  to  cure  defect. 

See  Vaccination  (2) ...  1204 

(7)  Ppecedence— Mayop  of  bopoufirh— County  business— Bopou^rli 
business. 

See  Municipal  corporation 749 

(8)  RUrht  to  pposecute  —  Obstpuctlon  of  stpeet  —  Metpopolls — 
Costepmon«reP8— Infopmatlon  laid  by  ofilcep  of  bopouflrh  council 
and  exppcssed  to  be  on  behalf  of  counclL 

See  Streets  (9) 13 

(9)  Statement  of  ease  -  Justices  slttln^r  to  pcvlse  Jupy  llsta. 

See  Jury  lists 965 

(10)  "Tplfllnflr  **  offence— Vaccination -Child  not  vaccinated— Con- 
scientious belief  that  vaccination  would  be  ppejudlclal  to  child's 
health    Fallupe  to  obtain  cepUflcate. 

See  Vaccination  (( )     1277 

SUNDAY. 

Testln^r  of  £ras. 

See  Gas  (3)       '         161 

SUPERANNUATION. 

See  Police. 

TENANT  FOR  LIFE  AND   REMAINDERMAN. 

Costs  of  sanltapy  wopks— Notice  scpved  on  **  ownep  op  occupiep*' 
—  IVoPlKS  cappied  out  by  tenant  fop  life  undcp  a^rpeement  with 
tpustees  —  SubPOflratlon  Pepmanent  Imppovements  —  Chapfire  on 
coppus-PubUc  Health  (London)  Act,  1891  (64  As  56  Vict,  c  76X 
ss.  4,  6  (9),  U,  121,  141. 

Notice  was  served  under  the  Public  Health  (London)  Act,  1891,  upon  the 
trustees  of  certain  settled  property  as  the  owners  of  the  premises  to  do  certain 
sanitary  work  upon  the  premises.  The  plaintiffs,  who  were  the  assignees  of 
the  life  interest  of  the  equitable  tenant  for  life,  agreed  with  the  trustees  that 
they  would  themselves  do  the  work  without  prejudice  to  the  question  who  was 
liable  to  pay  for  it,  and  they  carried  out  the  work. 

Held,  by  Kekewich  J.,  distinguishing  In  re  Lever,  Cordwell  v.  Lever,  1897, 
I  Ch.  32;  66  L.  J.  Ch.  66,  that,  in  the  absence  of  an  application  by  the 
trustees  under  Ihe  Settled  Land  Acts,  the  cost  of  executing  the  work  could  not 
be  declared  to  be  a  charge  on  the  capital  of  the  residuary  estate. 

Held,  by  the  Court  ot  Appeal  (reversing  the  decision  of  Kekewich  J.  od 
grounds  not  taken  before  him),  that,  having  regard  to  the  arrangement  that 
had  been  come  to,  the  plaintiffs  were  in  the  circumstances  of  the  case  entitled 
to  be  subrogated  to  the  rights  of  the  trustees,  and  to  have  a  declaration  of 
charge  on  the  corpus  of  the  estate  for  so  much  of  the  money  expended  by  them 
as  had  been  spent  upon  permanent  improvements,  and  for  the  costs  of  the 
application  and  of  the  appeal. 

Semble,  in  determining  how  the  expenses  of  repairs  of  this  kind  ought  to 
be  borne  as  between  the  tenant  for  life  and  the  remainderman,  the  Court  is 
not  bound  by  any  hard  and  fast  rule,  but  has  a  discretion,  and  can  enquire 
into  the  nature  of  the  repairs  and  the  circumstances  of  the  case. 

Farnham's   Settlement,   Re,   Law   Union   and  Crown   Insurance  Co. 
v.    Hartopp  668,  1050 
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TIME,    LIMITATION    OP. 

See  Limitation  of  time. 

TRAMWAYS. 

(1)  Looal  Aot^Powep  to  oonstpuet  appapatus  In  stpe^r— Epeetlon 
of  standapd  on  foot  pavmant-Tp— pa»B  Taking  of  Land— Com- 
pensation -  Lands  Clauses  Consolidation  Act,  1846  (8  &  9  Vict, 
o.  18X  08.  18,  68-Publlo  Health  Act,  1876  (88  &  80  Vlot.  e.  66X 
ss.  4, 149-NewpoPt  Coppopatlon  Act,  1000  (68  &  64  Vict,  c  xllLX  ■•  61. 

A  local  Act  incorporating  the  Lands  Clauses  Acts  and  authorising  the 
taking  of  certain  scheduled  lands  gave  a  municipal  corporation  (who  had  con- 
structed tramways  in  their  borough  under  earlier  Acts)  powers  for  the  exten- 
sion of  their  tramways  and  for  the  working  of  their  tramways  by  mechanical 
power  instead  of  horses.  By  section  51  of  the  Act  the  corporation  were 
empowered  to  construct  lay  down  place  erect  and  maintain  on  in  over  or  under 
any  street  or  road  in  which  any  of  their  tramways  were  for  the  time  being  laid 
works  and  appliances  including  poles  and  posts. 

Held,  that  under  this  section  the  corporation  had  power,  without  tlie 
consent  of  the  owner  of  the  subsoil  and  without  any  notice  to  treat,  to  place 
on  the  foot  pavement  of  a  street  in  which  one  of  their  tramways  was  laid  an 
iron  pillar,  sunk  to  a  depth  of  some  feet  into  the  ground,  for  the  support  of 
an  overhead  electric  cable  for  the  supply  of  power  to  the  tramcars ;  and  that 
the  remedy  of  the  owner  of  the  subsoil,  if  his  property  was  injuriously  affected, 
was  by  obtaining  compensation  under  section  68  of  the  Lands  Clauses  Con- 
solidation Act,  1845. 

Escott  v.   Newport  Corporation     779 

(2)  Ne£rll£penoe -Action  against  local  authoplty  wopklnff  tpam- 
ways  undep  statutopy  po^trep— Limitation  of  time. 

See  Limitation  of  time  (2)      662 

(8>  Pupohase  of  undeptakln^  by  local  authoplty  —  Buildings 
and  plant  used  fop  pupposes  of  undeptaking— Buildings  outslds 
distplct  of  local  authoplty  —  Tpamways  Act,  1870  (88  6g  84  Vlot. 
c  78),  s.  48. 

Upon  the  true  construction  of  section  43  of  the  Tramways  Act,  1870,  a  local 
authority  who  have  required  the  promoters  of  a  tramway  to  sell  so  much  of 
their  undertaking  as  is  within  the  local  authority's  district,  upon  paying  the 
value  of  the  tramway  and  all  lands  buildings  works  materials  and  plant  of  the 
promoters  **  suitable  to  and  used  by  them  for  the  purpose  of  their  undertaking 
withui  suih  district,"  may  be  compelled  to  purchase  a  tramway  depdt  of  the 
promoters  situate  outside  the  local  authority's  district,  if  it  be  suitable  to  and 
used  for  the  purposes  of  the  undertaking ;  for  the  words  **  within  such  district " 
in  this  collocation  refer  to  the  undertaking,  and  not  to  the  buildings,  &c. 

Re    Manchester    Carriage    and    Tramways    Co.,    Limited,  and    the 

Swinton  and  Pendlebury  Urban  District  Council 896 

NOTE.—This  deoiaion  was  reversed  in  the  Court  of  Appeal,  on  Dec,  3,  1904^ 
on  another  ground  which  Channe/i  J,  in  the  Court  below  thought  not  open  to 
him.    A  report  of  the  case  in  the  Court  of  Appeal  will  appear  in  due  course, 

TBANSFEB. 

(1)  Ppopepty— School  dlstPlot-Dlssolutlon. 

See  Poor  law  (7)  734 

(2)  PPopepty  —  Stock  standing  In  bank  books  In  name  of 
sehool  boapd— School  boapd  succeeded  by  local  education  autho- 
plty. 

See  Education  (6)        1324 
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TRESPASS. 

(1)  Coloupable  use  of  statutopy  powers— Constpuotlon  of  aanltapy 
eonvenlonoe  under  stpeet-Fopnuttlon  of  subway. 

See  Sanitary  conveniences  (2)  638 

(2)  CuttlnflT  off  eonneetlon  with  water  main— Rl^ht  of  aotlon. 

See  Water  (3) 80 

(8)  Tramways— Local  Aet— Power  to  oonstruot  apparatus  In 
street— Erection  of  standard  on  foot  pavement. 

See  Tramways  (i)        779 

TRIBUNAL    OF    APPEAL. 

London  Building  Act— Building  line— Costs. 

See  Streets  (4) 1265 

ULTRA    VIRES. 

Acquisition  of  land  for  ultra  vires  purpose— Rights  of  parties. 

See  Land  (3) 116 

UNSOUND    POOD. 

See  Food. 

VACCINATION. 

(1)  Child  not  vaccinated- Conscientious  belief  that  vaccination 
would  be  prejudicial  to  chUd*s  health— Failure  to  obtain  certlll- 
eate-**Trlfllng'*  offenoe-Vaoclnatlon  Act.  1888  (61  de  62  Vict,  c  4ex 
s.  2  (1>-Summary  Jurisdiction  Act.  1879  (42  de  48  Viet.  e.  4ex  a.  16. 

The  fact  that  the  parent  of  a  child  has  repeatedly,  within  four  months  of 
the  child's  birth,  sought  without  success  to  obtain  a  justices'  certificate  of  his 
conscientious  beliet  that  vaccination  would  be  prejudicial  to  its  health,  is  not 
sufficient  to  justify  a  court  of  summary  jurisdiction  in  dismissing  an  informa- 
tion preferred  against  the  parent  in  respect  of  the  non-vaccinatic^n  of  the  child, 
as  being  for  a  "trifling*'  offence  within  the  meaning  of  section  16  of  the 
Summary  Jurisdiction  Act,  1879. 

Nisbet  V.  Lloyd  1277 

(2>  Order  to  vaccinate  signed  by  Justice  but  not  sealed  — 
Validity— Subsequent  order  purporting  to  cure  defect— Vaoelna- 
tlon  Act.  1867  (80  de  81  Vict,  c  84X  s.  8L 

An  order  of  justices  under  section  31  of  the  Vaccination  Act,  1867,  requir- 
ing a  parent  to  cause  his  child  to  be  vaccinated  within  a  certain  time  is  a 
niUlity  unless  sealed  as  well  as  signed ;  and  where  an  order  for  the  vaccination 
of  a  child  within  a  certain  number  of  weeks  from  the  date  thereof  is  signed 
but  not  sealed,  the  defect  is  not  cured  by  the  drawing  up  at  a  later  date  of  a 
subsequent  order,  signed  and  sealed  by  two  of  the  justices  present  when  first 
order  was  verbally  made,  dated  as  of  the  later  date,  and  requiring  the  vac- 
cination of  the  child  within  a  like  number  of  weeks  h'om  such  later  date. 

Nutter   V.  Moorhouse  1204 

(8>  Proceedings  under  Vaccination  Act  —  Bxpenses  —  Licgal 
assistance  obtained  by  vaccination  officer  —  Vaccination  Order, 
1888,  Article  29. 

Article  29  of  the  Vaccination  Order,  1898,  which  provides  that  the  guar- 
dians shall  pay  the  reasonable  costs  and  expenses  incurred  by  the  vaccination 
officer  in  proceedings  taken  by  him  for  enforcing  the  provisions  of  the  Vac- 
cination Acts,    including    "the    reasonable    costs  of   obtaining  any   necessary- 
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VACCINATION— Continued. 

legal  assistance"  in  connection  with  such  proceedings,  does  not  make  the 
judgment  of  the  vaccination  officer  as  to  whether  legal  assistance  is  necessary 
m  any  particular  case  conclusive  as  against  the  guardians.  In  case  of  dispute, 
accordingly,  the  question  whether  the  legal  assistance  was  necessary  has  to  be 
determined  as  a  question  of  fact  in  the  ordinary  way  in  legal  proceedings. 
But  the  tribunal  before  which  the  question  comes,  if  satisfied  that  the  officer 
entertained  an  honest  belief  that  the  legal  assisance  obtained  bv  him  was 
necessary,  ought,  in  all  ordinary  circumstances,  to  be  guided  by  the  decision 
to  which  the  officer  came. 

Hitchcock  V.  Wandsworth  and  Clapham  Union;  Cheshire  v.  Same...  1260 

VAGRANCY. 

(1)  Faupep  vfutAng  to  maintain  hlmaelf— Refusal  of  vropk 
ofllBPed  at  laboiup  eolony. 

See  Poor  law  (4)  1012 

(2)  Running  away  and  leaving  ohlldpen  ohapgeable— Fallupe 
to  pemova  ohlldpen  ftpom  vropkhouae  aftep  explpatlon  of  aentenoe 
fop  ppevloua  offlsnoe. 

See  Poor  law  (5)  874 

VENDOR  AND  PURCHASER. 

OuttfolnffB  until  eompletlon  —  Chapfire  on  ppemleea  —  Pplvate 
•tpeet  wopka-Tlme  when  chapffe  oommenoes. 

See  Streets  (16)  959 

WATER. 

(1)  Speaking  up  stpeeto— Relnatatement  of  stpeet—MetPopolla— 
Bxpenaea— Chapfire  fop  aupepvlalon. 

See  Streets  (2) 1024 

(2)  PubUo  weU-Abandoned  pit  shaft  used  as  pubUe  weU— VITeU 
vested  In  local  authoplty-Owneps  liability  to  fenoe. 

See  Mine        456 

(8)  Supply— Communloatlon  pipes— Cutting  off  conneotlon  with 
maln-Tpespass— Refusal  to  supply-Rl^rht  of  action— Penalties— 
Dama^res  -  Injunction  —  Watepwopks  Clauses  Act,  1847  (10  &  U 
Vict,  c  17),  ss.  48,  46,  49,  68. 

If  a  water  company,  to  whose  undertaking  the  Waterworks  Clauses  Act, 
1847,  applies,  wrongfully  cut  a  connection  lawfully  made  by  the  owner  of  a 
house  between  their  main  and  his  communication  pipe  they  are  guilty  of  a 
common  law  trespass,  and  the  owner  may  maintain  an  action  for  damages 
and  an  injunction  accordingly,  notwithstanding  the  provisions  in  section  43  of 
the  Act  giving  a  special  remedy  when  the  company  wrongfully  refuse  to 
supply  water. 

Gale  V.  Rhymney  and  Aber  Valleys  Gas  and  Water  Co 80 

(4)  Supply  —  **  Domestic  pupposes  "-**  Dwelllnff-house  "-VSTopk- 
house  school  — "Business** -Non-compliance  with  psflrulatlons  of 
watep  company-Bope  of  sepvlce  pipe  VSTatepwopks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17),  ss.  86,  46,  60, 58-ViratepwoPks  Clauses  Act, 
1868  (26  &  27  Vict,  c  08X  s.  12-Nopwood  (Middlesex)  VSTatep  Opdep, 
1878  (scheduled  to  41  &  42  Vict,  c  lvl.X  s.  17. 

A  Poor  Law  school  is  a  dwelling-house  within  enactments  requiring  a 
water  company  to  supply  water  to  dwelling-houses  for  "domestic  purposes" 
within  the  meaning  of  the  Waterworks  Clauses  Acts.    And,  though  the  carry- 
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WATER— Continued. 

ing  on  of  such  a  school  is  a  business,  water  used  in  the  school  for  purposes  of 
a  domestic  character  is  used  for  "domestic  purposes"  within  the  meaning  of 
those  Acts;  for  it  is  the  character  of  the  purpose,  and  not  the  character  of  the 
premises  in  which  the  water  is  used,  that  is  the  important  factor  in  deter- 
mining  whether  it  is  used  for  ** domestic  purposes"  or  not. 

The  words  "  domestic  purposes  "  in  the  Waterworks  Clauses  Acts  refer  to 
user  not  merely  for  washing,  drinking,  and  flushing  closets  and  the  like  in  a 
house,  but  extend  to  user  for  the  amenities  of  the  house,  even  where  the  house 
is  used  for  business  purposes ;  but  the  limit  of  such  amenities  must  be  ascer- 
tained with  due  regard  to  what  is  reasonable  and  to  what  is  the  ordinary  user 
at  the  present  day.  Thus  the  heating  of  premises  by  hot-water  pipes  is, 
while  the  generating  of  steam  for  the  supply  of  power  is  not,  a  domestic 
purpose. 

Where  h  water  company  required  to  supply  water  for  domestic  purposes  arc 
empowered  to  make  regulations  for  preventing  the  misuse  of  the  water,  and 
to  refuse  a  supply  if  such  regulations  are  not  complied  with,  a  person  other- 
wise entitled  to  a  supply  for  his  domestic  purposes  cannot  demand  such 
supply  if  the  appliances  for  the  use  of  water  in  his  house  do  not  conform  with 
the  regulations. 

Where,  there  being  no  other  prescribed  limit,  the  bore  of  a  service  pipe  to 
be  laid  by  the  owner  or  occupier  of  a  house  for  obtaining  water  for  his 
domestic  purposes  is  limited  bv  section  50  of  the  Waterw.orks  Clauses  Act, 
1847,  ^^  ^^^  ^°  i"<^^>  unless  tne  undertaJcers  consent  to  the  use  of  a  larger 
pipe,  and  the  company  by  their  regulations  fix  three-quarters  of  an  inch  as  the 
maximum  bore,  a  person  entitled  to  a  supply  for  domestic  purposes  cannot 
insist  on  being  supplied  by  means  of  a  pipe  of  laiger  bore,  but  he  is  not  pre- 
cluded from  insisting  on  a  supply  by  means  of  as  many  small  pipes  as  may  be 
necessary. 

Barnard  Castle  turban  District  Council  v.  Wilson,  1901,  2  Ch.  813;  1902, 
2  Ch.  746 ;  70  L.  J.  Ch.  8^9 ;  71  L.  J.  Ch.  825,  discussed. 

Scuth-West   Suburban   Water  Co.  v.   St.  Marylebone  Guardians   ...     567 

(6)  Supply— Bxtlnsiilflhlnff  llpes -Chapffe  fop  watei»— Flpo-pluff 
on  private  ppemlses  llxed  at  eonsumep's  pequest— Watep-wopk* 
Clauses  Act,  1847  (10  Vlot.  e.  17),  Mk  88,  42. 

The  obligation  on  a  water  company  under  section  42  of  the  Waterworks 
Clauses  Act,  1847,  to  allow  all  persons  at  all  times  to  take  and  use  water  for 
extinguishing  fires  without  making  compensation  for  the  same  is  confined  to 
water  passing  through  pipes  of  the  company  to  which  fire-plugs  are  fixed. 
And  where  water  is  supplied  to  a  consumer  through  a  pipe  belonging  to  him 
and  connected  with  a  main  of  the  company  to  which  no  fire-plugs  are  fixed, 
the  company  may  charge  for  water  used  by  the  consumer  for  extinguishing 
fire  on  his  premises  though  a  fire-plug  has  been  fixed  to  his  private  pipe  by 
the  company  at  his  request. 

Weardale  and   Consett  Water   Co.   v.    Chester-le-Street  Co-operative 

Society  805 

(6)  Supply— lieak  In  oommunloatlon  pipe  — Duty  of  o^amw  op 
oocuplep  to  pepalp  Rlfirht  of  watep  company  to  cut  off  watep 
supply  —  >Xratepwopk8  Clauses  Act,  1847  (lO  Vlot.  0.  17),  s.  48- 
MetPopoUs  VSTatep  Act,  1871  (84  de  85  Vlot.  c  USX  ss.  8,  26-82. 

The  duty  to  repair  a  leak,  causing  waste  of  water,  in  a  communication  pipe 
between  the  main  of  a  metropolitan  water  company  and  the  consumer's 
premises,  where  the  company  provide  a  constant  supply  and  the  prescribed 
fittings  have  been  provided  pursuant  to  notice  from  the  company  under  sec- 
tion 27  of  the  Metropolis  Water  Act,  1871,  is,  by  section  28  of  that  Act,  cast 
upon  the  owner  or  occupier  of  the  premises ;  and  an  owner  or  occupier  who 
is  in  a  oosition  to  repair  the  defect  without  committing  any  unlawful  act,  and 
who,  after  notice,  permits  tfee  pipe  to  remain  in  its  defective  condition,  has 
wrongfully  failed  to  prevent  waste  of  water  within  section  32  of  the  Act,  so 
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that  the  water  company  are  entitled  to  cut  off  the  water  and  cease  to  supply 
it  as  long  as  the  injury  to  the  pipe  remains  unremedied.  The  fact  that  the 
water  company  could,  if  so  minded,  have  repaired  the  pipe  after  24  hours' 
notice  under  section  39  does  not  disentitle  them  from  exercising  their  rights 
under  section  32;  and  an  owner  or  occupier  who  under  such  circumstances 
will  not  repair  the  pipe  is  not  a  person  entitled  to  receive  a  supply  of  water 
under  section  43  of  the  Waterworks  Clauses  Act,  1847. 

It  is  no  answer  in  such  a  case  for  the  owner  or  occupier  to  show  that  he 
has  no  power  to  break  up  the  street  for  the  purpose  of  repairing  the  communica- 
tion pipe,  if  the  necessary  breaking  up  of  the  street  has  been  effected  by  the 
water  company  so  that  the*  owner  or  occupier  can,  in  fact,  repair  the  pipe 
without  him«elf  breaking  up  the  street. 

Grand  Junction   Waterworks  Co.  v.    Rodocanachi       689 

C7>  Water  company— Dlvldend^—Ppesoplbed  pate— Defloienoy  In 
previous  yeaps— Defloienoy  In  the  yeaps  befopo  Inooppopatlon  of 
the  Watepwopkfl  Clauses  Aot,  1847  —  Watepwopks  Clauses  Aot, 
1847  (10  &  11  Vlot.  o.  17),  s.  76. 

A  water  company  to  whose  undertaking  section  75  of  the  Waterworks 
Clauses  Act,  1847  (which  limits  the  profits  that  may  be  divided  among  the 
shareholders  to  the  prescribed  rate,  or  where  no  rate  is  prescribed  to  ten  per 
cent.,  unless  a  larger  dividend  is  necessary  to  make  up  the  deficiency  of  any 
previous  dividend  applies),  cannot  apply  their  surplus  profits  in  making  up 
any  deficiency  below  the  prescribed  rate,  or  ten  per  cent,  as  the  case  may  be, 
that  occurrea  in  years  before  the  section  became  applicable .  to  the  under-  ' 
taking. 

Decision  of  the  Court  of  Appeal,  1903,  i  Ch.  575;  72  L.  J.  Ch.  418, 
affirmed. 

Kent  Waterworks  Co.  v.  Lamplough       403 

(8)  Watep  pate— Unequal  watep  pate— Extension  of  bopou^rh— 
Ctonopal  pate  In  added  apea  not  to  exoeed«  when  added  to  poop 
pate,  bopou^rh  pate,  and  othep  pates,  a  driven  amount  In  pound— 
Whether  watep  pate  Included  In  'Spates'*  fop  pupposes  of  limita- 
tion—Nopthampton  WatePWOPks  Aot,  1861  (24  de  25  Vlot.  o.  xlvlL), 
s.  59— Nopthampton  Coppopatlon  Watepw^opks  Act,  1884  (47  de  46 
Vlot.  o.  oovllLX  s.  86  —  NoPthampton  (Extension)  Opdop,  1900 
(seheduled  to  68  de  64  Vlot.  e.  olxxxllLX  Apt.  XXXVI. 

By  a  local  Act  of  1884  the  powers  and  undertaking  of  a  waterworks  com- 
pany established  by  a  local  Act  of  186 1  were  transferred  to  the  plaintiff 
corporation. 

The  Waterworks  Clauses  Act,  1847,  with  immaterial  exceptions,  was 
incorporated  both  with  the  Act  of  1861  and  with  the  Act  of  1884.  By  sec- 
tion 36  of  the  Act  of  1884  the  corporation  were  empowered  to  charge  for  the 
supply  of  water  for  domestic  purposes  to  any  dwelling-house  "a  sum  not 
exceding  74  per  centum  per  annum  "  on  the  rateable  value  of  the  house ;  and 
under  section  59  of  the  Act  of  1861  the  corporation  as  successors  of  the  com- 
pany had  power  to  supply  any  persons  with  water,  for  any  purpose  for  which 
the  supply  was  required,  for  such  remuneration  and  upon  such  terms  and 
conditions  as  might  be  agreed  upon  under  a  special  agreement.  Neither  the 
Act  of  1 861  nor  the  Act  of  1884  contained  any  express  provision  requiring 
equality  in  the  charges  to  water  consumers. 

Held  (reversing  the  judgment  of  Bigham  J.),  that  there  was  no  obligation 
on  the  corporation  in  making  charges  under  section  36  of  the  Act  of  1884  to 
charge  all  consumers  at  the  same  rate  in  the  pound  on  the  rateable  values  of 
their  houses.  ^   ,        i-  .  1 

The  plaintiffs'  borough  was  extended  by  a  Provisional  Order  of  1900,  duly 
confirmed,  which  contained  a  provision  that  for  a  certain  period  the  general 
district  rate  in  the  added  area  should  not  in  any  one  year  when  added  to  the 
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poor  rate,  the  borough  rate,  and  any  other  rate  made  by  the  corporation  exceed 
a  certain  amount  in  the  pound. 

Held  (affirming  Bigham  J.),  that  the  water  rate  levied  by  the  corpoiatkm 
was  not  a  rate  for  the  purpose  of  this  limitation. 

Northampton  Corporation  v.   Ellen  473 

(9>  Watepwopks— Compeiiflatlon  water— Ne^leet  of  statutoiy 
duty  to  dollvep  oompeiiflatloii  watep  —  Penalties  -  Penalttas  la 
nature  of  liquidated  dama^res— Reoovepy  of  penalties -Huddem- 
fleld  VSTatep  Aet,  1869  (82  de  88  Viet.  o.  ox.X  wa,  28,  82— RaUways 
Clauses  ConsoUdatlon  Aet,  1846  (8  &  9  Viet.  e.  20X  as.  140-16L 

The  Huddersficld  Water  Act,  1869,  under  which  the  defendant  Corpora- 
tion have  constructed  and  maintained  waterworks,  requires  them  to  deliver 
certain  compensation  water ;  and  provides  that  in  case  of  neglect  on  the  part 
of  the  Corporation,  in  conse<juencc  of  which  the  statutor\'  quantity  of  com- 
pensation water  is  not  delivered,  the  Corporation  shall,  for  every  day  on  which 
the  neglect  occurs,  forfeit  and  pay  to  the  occupiers  of  each  of  the  mills  and 
works  affected  thereby  (who  may  sue  for  and  recover  the  same)  the  sum  of 
£$,  and  shall  in  addition  make  compensation  for  any  damage  sustained  by 
such  occupiers,  or  any  of  them,  in  respect  of  which  such  p>ena1ties  are  an 
insufficient  compensation,  and  that  such  occupiers  may  recover  such  compen- 
sation by  proceedings  in  any  court  of  competent  jurisdiction.  The  Act  pro- 
vides that  the  expression  court  of  competent  jurisdiction  shall  have  effect  as  if 
the  debt  or  demand  with  respect  to  which  that  term  is  used  was  an  ordinary 
simple  contract  debt.  And  the  Act  in  effect  incorporates  the  clauses  of  the 
Railways  Clauses  Consolidation  Act,  1845,  with  reference  to  the  recovery  of 
damages  not  specially  provided  for  and  of  penalties,  which  clauses  provide 
for  the  recovery  of  such  damages  and  penalties  summarily  before  justices. 

Held  (i),  following  Beaumont  v.  Huddersfield  Corporation  (1902) 
I  L.  G.  R.  118,  that  the  £^  a  day  recoverable  under  the  Huddersfield  Water 
Act,  i86g,  is  in  the  nature  of  liquidated  damages,  and  is  not  a  ''penalty*' 
properly  so  called. 

(2)  That  the  expression  "penalty,"  in  sections  140  et  seq.  of  the  Railways 
Clauses  Consolidation  Act,  1845,  i^eans  a  penalty  properly  so  called,  i.e.,  a 
penalty  imposed  for  punitive  purposes,  and  not  for  the  purpose  of  compen- 
sating the  party  injured. 

(3)  That  the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845, 
are  consequently  not  applicable  to  the  recovery  of  the'^^i^  a  day;  and  that 
that  sum  may  accordingly  be  sued  for  by  action  in  the  High  Court. 

Meltham  Spinning  Co.  v.  Huddersfield  Corporation 32 

WATER-CLOSETS. 

(1)  Bye-laws- Watep-eloset  aeoommodatlon  In  lodging-houses 
Bye-law  pequlplng  ownep   of  house  let  In  lodgings  to   ppovlde 
watep-eloset  aeoommodatlon— Want  of  ppovlston  fDP  notlee  before 
oommenoement  of  ppoeeedlngs. 

See  Bye-laws  (II)        334 

(2)  Dpalns— Bye-laws--'* Constpuotlon  of  watep-eloset**— Ventila- 
tion of  tpap  of  watep-eloset— Extension  of  bye-laws  to  existing 
buUdlng. 

See  Bye-laws  (7)  233 

WEIGHTS  AND  MEASURES.     . 

(1)  Coal  sold  In  bulk— Tape  weight  of  vehicle— Bntpy  of  tare 
weight  on  dellvepy  ticket— Inooppeet  weight  enteped— Weight  and 
Measupes  Aet,  1889  (62  de  68  Viet.  0.  21X  s.  22. 

Coal   merchants  were  summoned  under   section  22  of  the   Weights  and 
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Measures  Act,  1889,  for  failing  to  insert  on  the  delivery  ticket  the  correct  tare 
weight  of  a  wagon  in  which  coal  exceeding  2  cwt.  was  conveyed  for  delivery 
on  sale  in  bulk.  The  tare  weight  of  the  wagon  was  inserted  on  the  delivery 
ticket  as  loj  cwt.,  but  there  was  evidence  that  the  actual  weight  was  after 
delivery  found  to  be  1 1  cwt.  The  justices  found  that  the  vehicle  had  not  been 
weighed  on  the  day  in  question,  but  on  the  occasion  of  a  delivery  three  days 
previously  had  weighed  loi  cwt.,  and  dismissed  the  summons  on  the  ground 
that  the  weight  need  not  be  taken  previous  to  each  delivery  of  coal,  but  only 
at  reasonable  intervals. 

Held,  without  laying  down  any  rule  that  such  wagons  must  be  weighed 
before  each  delivery,  that  the  requirements  of  the  statute  had  not  been  ful- 
filled, and  that  the  case  must  be  remitted  to  the  justices. 

Beardsley  v.  Pike       710 

(2)  ''False  op  unjust**  scales  —  Adju^tmeiit  of  scales  at  cus- 
tomep's  request  ^^th  no  ft>audulent  intention  —  Weights  and 
Measures  Act,  1878  (41  de  42  Vict,  c  4ex  s.  26. 

Wholesale  tea  merchants,  with  a  view  to  exj>edite  the  weighing  out  of  tea 
to  their  customers — retail  tea  dealers  who  desired  to  be  supplied  with  packets 
of  tea  each  weighing  with  its  wrapper  exactly  \  lb. — and  at  their  customers' 
request,  so  adjusted  their  beam  scales  that  the  scales  indicated  a  weight 
greater  by  the  weight  of  the  intended  wrapper  than  the  actual  weight  of  the 
tea  in  the  scoop.  The  adjustment  was  effected,  in  one  instance,  by  fixing  a 
metal  disc  on  one  arm  of  the  scales,  in  another  by  attaching  a  paper  bag  under- 
neath the  goods  scoop. 

Held,  3iat  they  were  using  scales  which  were  "  false  or  unjust "  within  the 
meaning  of  section  25  of  the  Weights  and  Measures  Act,  1878,  and  liable  to 
a  penalty  accordingly. 

Lane  v.  Rendall,  1899,  2  Q.  B.  673;  69  L.  J.  Q.  B.  8,  considered  and 
followed. 

London   County  Council  v.   Payne  184 

(8)  Fraudulent  use  of  scale— Paper  added  to  sroods  imn  when 
wel^hlnff  tea— Custom  or  trade  usacre— Welffhln^  carried  out  In 
customer's  presence— Weights  and  Measures  Act,  1878  (41  de  42 
Vict,  c  4ex  s.  26. 

In  proceedings  against  a  grocer,  under  section  26  of  the  Weights  and 
Measures  Act,  1878,  for  being  unlawfully  and  wilfully  a  party  to  the  com- 
mission of  a  fraud  in  using  a  certain  scale  by  adding  paper  to  the  goods  pan 
when  weighing  tea,  evidence  of  a  custom  or  trade  usage  to  weigh  tea  with 
paper  is  admissible  as  bearing  on  the  question  whether  there  has  been  a 
wilful  commission  of  a  fraud. 

The  offence  in  question  may  be  committed  where  tea  is  weighed  with  paper 
though  the  weighing  is  done  before  the  customer's  eyes,  if  it  is  so  done  as  to 
suggest  to  the  customer  that  the  nett  weight  of  the  tea  alone  is  being  ascer- 
tained. 

King  V.   Spencer        979 

(4)  Fraudulent  use  of  scale— Su«rar  already  wel^rhed  In  paper 
wrapper— Sale  of  packet  over  counter— Weights  and  Measures 
Act,  1878  (41  &  42  Vict,  c  4GX  s.  26. 

To  constitute  the  offence,  under  section  26  of  the  Weights  and  Measures 
Act,  1878,  of  fraud  wilfully  committed  in  the  using  of  a  scale,  there  must  be 
some  fraud  in  the  actual  use  of  the  scale,  consequently  a  shopkeeper  who 
sells,  as  a  pound  of  sugar,  a  package  of  sugar  of  which  the  total  weight,  inclu- 
sive of  the  wrapper,  is  one  pound,  and  which  he  has  previously  accurately 
weighed  in  anticipation  of  custom,  is  not  guilty  of  that  oflfence. 

Stone  V.   Tyler  1363 

F  F  F  r  F 
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(5)  Wel^rhlnir  impep  with  tea  -False  tpade  deaertptlon— Te« 
■old  In  naoketa  —  Weight  ezppeaeed  on  tlolLet  Inside  —  Cheoka 
entitling  pupchaaeFS  to  some  small  aptlole  — Quallfloatlon  as  to 
flTPOss  weight  on  outside  wpappep—Mepehandlse  Marks  Aet,  1887 
(60  dB  51  Viet.  e.  28X  s.  2  (U  d). 

A  ticket,  inserted  under  the  string  of  a  packet  of  tea,  on  one  side  of  which 
is  printed  *^  Quarter  pound  as.  8d.  tea  ticket,"  and  on  the  other  a  notice  that 
every  purchaser  from  a  quarter  pound  and  upwards  will  be  given  some  useful 
article,  is,  when  the  packet  contains  only  3}  ounces  of  tea,  a  false  trade 
description  within  section  2  (i,  d)  of  the  Merchandise  Marks  Act,  1887,  and 
is  none  the  less  so  because  the  words  "'Quarter  pound  gross  weight"  are 
printed  on  the  outside  wrapper  of  the  packet. 

Star  Tea  Co.  v.   Whitworth  1000 

WELL. 

Abandoned  pit  shaft  used  as  pubUe  well  — Well  vested  In 
looal  authority— O'wnep's  liability  to  fence. 

See  Mine  ...  456 

WORKHOUSE  SCHOOL. 

Watep  supply— Domestic  purposes. 

See  Water  (4) 567 
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